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ADVERTISEMENT 

TO  THE  NINTH  AMERICAN  EDITION. 

Mb.  Chittt's  Treatise  on  Contracts,  upon  its  first  appearance 
more  than  twenty  years  ago,  assumed  a  leading  position  among 
practical  works  upon  that  subject.  Since  the  first  appearance  of 
the  book,  four  other  editions  have  been  issued  from  the  press  in 
England,  and  eight  editions  have  been  published  in  this  country. 
The  work  has  had  a  very  wide  circulation,  and  has  been  for  a 
long  time  in  the  hands  of  the  legal  profession.  The  merits  of 
former  editions  have  been  very  thoroughly  discussed,  and  are 
well  understood ;  and  although  other  works  of  various  merit  on 
the  subject  of  Contracts  have,  in  the  mean  time,  been  issued  from 
the  press  in  England,  and  on  this  side  of  the  water,  Mr.  Chitty's 
book,  in  its  different  editions,  has  continued  fully  to  maintain  its 
original  position. 

In  the  fifth  English  edition,  now  for  the  first  time  published 
in  this  country,  the  work  has  been  much  improved  by  several 
changes  in  the  order  and  arrangement  of  the  subjects  and 
their  details,  and  also  by  reference  to  the  recent  cases  decided  in 
England. 

In  the  notes  to  this,  the  ninth  American  edition,  great  additions 

have  been  made  to  meet  the  requirements  of   a  work  on  this 

subject  at   the  present  time.      Many  of  the   notes  have  been 

entirely  recast — topics  have  been  introduced  at  their  appropriate 

places  not  before  treated  of  in  the  book,  and  the  decisions  of 

the  most  important  recent  American  cases  in  all  the  States  down 

to  the  latest  period  have  been  carefully  examined  and  noticed. 

THE  EDITOR. 
S.iLEM,  October  ],  18.54. 


ADVERTISEMENT 

TO  THE  EIGHTH  AMERICAN  EDITION. 
A  ITBW  edition  of  Ghittj's  Contracts  was  issued  in  England 

• 

during  the  past  year.  A  great  deal  has  been  effected  by  the 
editor  of  thia  last  (being  the  fourth)  English  edition,  for  the 
improvement  of  the  work.  While  on  the  one  hand,  parts  of 
the  volume  have  been  re-written  and  greatly  compressed,  on  the 
other,  many .  topics,  where  it  seemed  to  be  demanded,  have  been 
more  fully  discussed  and  elaborated.  On  the  whole,  the  volume 
has  been  considerably  reduced  in .  size,  at  the  same  time,  how- 
ever, it  has  gained  largely  in  clearness  and  accuracy  of  state- 
ment. This  work  still  maintains  its  early  and  high  character 
as  a  valuable  treatise  on  Contracts  —  containing  a  full  and  ac- 
curate digest  of  Cases,  very  easy  of  reference,  in  every  respect 
highly  practical  in  its  character,  and  at  the  same  time  sufficiently 
elementary  for  all  useful  purposes  to  the  student.  It  claims,  and 
18  entitled  to,  precedence  over  aU  other  works  on  this  subject. 

This  eighth  American  edition  has  been  prepared  with  a  careful 
and  sedulous  regard  to  its  convenience  and  accuracy.  The  later 
American  cases  have  been  fully  examined,  and,  so  far  as  they 
have  appeared  to  present  any  thing  to  give  value  to  the  work, 
they  have  been  stated  or  referred  to.  Some  of  the  former  notes 
have  been  re-arranged  —  many  have  been  enlarged  —  frequent 
new  notes  have  been  added — and  all  of  them  have  been  adapted 
to  the  changes  which  have  occurred  in  the  text. 

THE  EDITOB. 

Salem,  April,  1851. 


PREFACE 

TO  THE  FIFTH  AMERICAN  EDITION. 

li  will  be  perceired  that  the  Editor  of  the  last  English  edition 
of  Chittj  on  Contracts,  published  the  present  year,  has  made 

» 

copious  additions   to    the    labors    of  his  "predecessor,  and  has 
re-arranged  various  portions  of  the  text,  as  well  as  of  the  Index. 

These  additions,  dnd  this  re-arrangement  have  rendered 
necessary  corresponding  additions  and  changes  in  the  notes  to 
this,  the  fifth  American  edition.  The  purpose  of  the  American 
Editor  has  been  to  meet  the  necessities  of  the  case  by  sup* 
plying  new  Notes,  where  required,  adding  to  former  Notes, 
where  thai  seemed  sufficient,  and  in  all  cases  making  reference 
to  all  the  important  decisions  promulgated  in  this  country  since 
the  publication  of  the  American  edition  of  1839,  and  before  this 
edition  went  to  press.  The  editor  has  also  referred  to  the  new 
treatises  and  new  editions  of  former  treatises  published  in  this 
country,  touching  the  various  topics  discussed  in  this  volume. 
Thia  has  caused  a  great  increase  in  the  amount  of  the  Amer- 
ican notes  in  this  fifth  edition.  This  fact  is  stated  because  it 
will  not  appear  by  the  pages,  or  by  the  usual  marks  of  dis- 
tinction, between  former  and  later  notes. 

It  will  be  seen  that  frequent  reference  has  been  made  to 
several  articles  on  the  subject  of  Contracts,  which  have  lately 
been  published  in  the  American  Jurist,  understood  to  have  been 
written  by  Theron  Metcalf,  Esq.  Allusion  is  made  to  this 
matter,  not  to  offer  an  apology  for  referring  to  the  Jurist, 
because  in  no  case  would   it  be  necessary   to  make  excuse  foi? 

referring  to  the  articles  which  are  admitted  into  that  valuable 
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work,  but  in  thiS  case  particularly  to  acknowledge  the  obliga- 
tions which  the  Editor,  in  common  with  other  members  of  the 
profession,  is  under  to  the  author  of  those  articles,  for  the  yerj 
lucid  and  satisfactory  manner  in  which  he  has  treated  the  sub- 
ject of  Contracts.  The  Editor  has  been  spared  a  discussion  of 
the  same  topics,  and  the  profession  at  large  have  the  advan- 
tage of  consulting  some  of  the  most  able  and  learned  treatises, 
instead  of  the  meagre  account  of  the  same  matters,  which  would 
otherwise  have  appeared  in  the  Notes. 

The  American  Editor  has  introduced  the  Addenda  to  the 
last  English  edition  into  the  appropriate  places  in  the  text, 
and  has  thereby  relieved  the  work  of  that  awkward  appen*- 
dage. 

It  will  be  perceived  that  large  additions  have  been  made 
in  this  edition  to   the   Index,   in    order  to   create  a  facility  of 

reference  to  the  American  Notes,  many  of  which  present  sub- 
jects of  frequent  discussion  in  this  country,  ^ough  in  some 
cases  not  noticed,  and  in  others  barely  alluded  to,  or  incident- 
ally touched  in  the  English  work.  The  Editor  of  this  and  the 
former  (4th  Am.  ed.)  is  responsible  for  by  far  the  larger  por- 
tion of  the  American  Notes ;  so  large  a  portion^  indeed,  that  it 
has  been  thought  not  of  so  much  importance  to  distinguish  them 
from  the  few  Notes  which  have  been  preserved  of  former  edit- 
ors, as  to  authorize  disfiguring  the  pages  by  the  introduction 
of  the  usual  marks  to  show  the  different  labors  of  different  ed- 
itions. The  editor  has  spared  no  pains  within  the  range  allow- 
ed him,  to  perform  his  duty  to  the  work,  and  he  trusts  that 
the  public  will  view  his  labors  with  indulgence. 

J.  C.  PERKINS. 
Salem,  November  1,  1841. 
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PREFACE 

TO 

th:e  poth  edition. 


In  his  pie&oe  to  the  Fourth  Edition,  the  Editor  stated, 
that  "  in  the  additions  which  he  had  made  to  the  work, 
he  had  studied  to  keep  in  view  the  design  with  which  it 
was  undertaken  by  its  learned  Author,  namely,  ^  to  render 
it  a  complete  Treatise  on  the  Principles  of  the  Law  of 
Contracts,'  and  also  *  a  useful  Nisi  Prius  book,  on  the  very 
many  important  subjects  which  it  embraced.' " 

On  a  careful  review  of  that  edition,  however,  the  Editor 
found,  that  he  had  not  succeeded  in  accomplishing  this 
double  object  so  fully  as  he  wished;  and  that,  especially 
in  so  far  as  it  treated  of  the  Principles  of  the  Law  of  Con- 
tracts, it  would  admit  of  considerable  improvement. 

To  effect  this  improvement  has  been  the  Editor's  chief 
aim  durmg  the  preparation  of  the  present  edition;  and, 
accordingly,  whilst  he  has  endeavored,  by  an  ample  refer- 
ence to  cases,  to  keep  up  the  practical  character  of  the 
work ;  he  has,  at  the  same  time,  endeavored  to  state  and 
explain  the  principles  on  which  the  cases  referred  to  were 
decided,  or  which  are  deducible  therefrom;  and — ^by  ex- 
hibiting these  principles,  so  far  as  the  nature  of  the  subject 
would  permit,  in  a  connected  series  of  propositions — ^to 
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show,  more  fully  than  he  had  previously  done,  by  what 
rules  and  maxims  that  branch  of  our  law  of  which  the 
book  treats  is  governed. 

How  far  the  Editor  will  prove  to  have  succeeded,  by 
these  means,  in  entitling  this  work  to  rank  as  a  Scientific, 
as  well  as  a  Practical  Treatise  on  the  Law  of  Contracts, 
it  is  not  for  him  to  predict.  But  he  .trusts  that,  at  all' 
events,  his  attempt  to  do  this  will  not  be  wholly  unattended 
with  advantage,  both  to  the  Practitioner  and  to  the  Stu* 
dent. 

2,  Habooubt  BmLDnras,  Txhfli. 
M  AprH,  1868.      ' 


PREFACE 


TO 

THE  SECOND  EDITION, 


I HAYE  endeavored  to  render  this  work  not  only  an  elabo- 
rate and  complete  Treatise  on  the  Principles  of  the  Law 
of  ContractSy  illustrated  and  explained  by  practical  cases ; 
but  also  a  useful  Nisi  Prius  book  on  the  very  many  im- 
portant subjects  which  it  embraces. 

In  order  to  attain  the  former  object,  I  have  carefully 
examined  the  most  approved  elementary  Works  upon  Con- 
tracts,— ^Foreign  and  English, — ^and  the  many  excellent 
judgments  pronounced  by  our  Courts  in  reported  cases. 

With  tlie  same  view  I  have,  in  general,  attempted  to 
explain  the  reasons  upon  which  the  cases  referred  to  have 
been  determined;  to  reconcile  decisions  apparently  of  a 
conflicting  nature;  and  to  point  out  those  cases  which 
seem  not  to  be  supported  by  principle. 

That  the  Work  may  aspire  to  some  rank  amongst  prac- 
tical Nisi  Prtus  publications,  I  have  not  only  given  with 
great  care  tlie  £icts  of  the  more  important  or  leading 
cases, — BO  that  the  work  itself  may  furnish  ready  grounds 
for  argument,  and  easy  means  of  correcting  any  false  de- 
duction,  or  explaining  any  obscurity  of  the  Author,— but 
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I  have  also  introduced  many  additional  subjects,  and  am- 
plified such  as  appeared  to  me  to  be  too  slightly  noticed  in 
the  former  edition : — I  allude  chiefly  -to  the  law  affecting 
Contracts  for  the  Sale  of  Real  Property ;— and  that  relat- 
ing to  Landlord  and  Tenant ; — Fixtures ; — Husband  and 
Wife ; — ^Partners ; — Principal  and  Agent ; — Principal  and 
Surety,  or  Guarantees  and  Indemnities; — The  Sale  of 
Goods ; — The  Action  for  Money  had  and  received ; — and 
Carriers.  The  stamp  law  as  it  relates  to  Agreements,  and 
Receipts,  is  fully  stated. 

The  law  of  Defences  to  actions  for  Debts  and  upon 

Special  Contracts,  has  also  been  detailed  with  considerable 

■ 

dijffuseness.  No  pains  have  been  spared  to  render  this 
part  of  the  Treatise  practically  useful.  Not  only  are  the 
nature  and  validity  of  each  probable  ground  of  defence 
fully  considered,  but  the  mode  of  pleading  and  of  proving 
such  defence  is  ^so  explained. 

m 

The  Index  has  been  prepared  with  great  care,  and  will, 
it  is  hoped,  give  ready  access  to  the  contents  of  the  work. 

JPUKF  COUBT,  TSHFLB, 

22nd,  May,  1834 
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p.  Lenny 

1>.  Littlefield 

V.  Morley 

V,  Stratham 

p.  Thorpe 

V.  Wheeler 


Hulet  p.  Stratton 
Hulings  p.  Craig 
Hull  p,  Peters 
p,  Pickergill 


Howell  V.  Batt 


727,  728 

648 

531,539 


Hulle  p.  Heightman 
.  Hulls  p.  Lea 
r^t.  \  Hulme  p,  Mugglestone 


V.  Pardee 
Hulti  p,  Wright 
Humble  v.  Hunter 


563,565 
697 
9, 17.  28,  32 
147,  267 
694 
548 
28 
97 
91,93 
181 
219 
69.367 
69 
144 
153, 154 
365 
563,  564 
213 
89 
267,  270 
686 
228 
276,  277,  544 
603 
15. 17,  46 
314 
468 
401 
127 
376,  377 
231 
476,  478 
442 
759 
588 
569 
661,  666 
874.  624 
634 
698 
183 
505,  636 
487 
751 
410,  411 
96 
102 


LIST  OF  OASES   OHEP. 


Ixvii 


H  mnble  «.  Langston 

r.  Mitchell 

flume  V.  Bolland 

9,  Peploe 

V.  Rondell 

Hamftey  v,  Gery 
Hampbrey  v.  Doaglass 

—  9.  Lucas 

Humphreja  9.  Briant 

9,  Garralho 

9.  Comline 

9,  Gwillow 

9.  Jones 

9.  Magie 

9.  Pratt 

9.  Reed 

Hundley  9.  Webb 
Hnngerford  p.  Haviland 
Hunneman  v.  Grafton 
Hunt  9,  Adams 

».  Bass 

9,  Bate 

•.Bell 

9.  Blaqoiere 


9,  Bridghams 
9.  Brown 
9.  Douglass 
9.  Edwurds 

—  9.  Frost 

9.  Knickerboclceir 

9,  LiTermore 

9.  ftlassey 

— —  9.  Bfellanpby 

9.  Nerers 

9.  Otis  Co. 

9.  Peake 

9.  Bottsemanier 

9.  Saunders 

9.aik 

9.  Spaulding 

9,  Swaine 

r  Thompson 

9.  Toulmin 

—  9,  Truman 

9.  United  States 

Himter  9.  Beale 

9.  Boucher 

<  9.  Bowes 

■  Ex  parte 
9.  HaUett 

■  9.  Hunt 
.            9.  Hutchinson 

V.  Jameson 

9.  Miller 

9.  Nockolds 

9.  O'Neal 

9.  Osterhaodt, 

9.  Parker 

9.  Waldron 

9.  Welsh 

Huntingdon  9.  American  Bank 
9.  Todd 


442,444 

128,  344 

233,  630 

631,  697,  703 

80 

711 

143 

208 

116 

13 

397,  398 

686 

725,  735,  736 

642 

394 

.     421 

366 

309 

389,  671 

99,  442,  694,  684 

193 

67 

440,688 

168, 162. 164, 166, 

166, 167 

727,  734 

442 

204 

616 

89 

370,  378 

89, 100,  276,  638 

147 

324 

663,  664 

82,604 

149,  471 

197, 198 

644 

281,  644,  646«  641 

736 


Himtuiglon  9.  Knox 

9.  Wilder 

Huntley  9.  Bulwer 

9.  Sanderson 

Huntress,  The 
9.  Patten 


34 
144 
497 
627 
468 
386 

166, 167 
774 
662 
160 
620 
838 
200 
73,  210 
711 
277 
662 
202 
604 

629,  640 

694,  703 
68 

102,  208,  210 
200 
488 
714 
428 

469,  468 


Hnpe  9.  Phelps 
Hurd  9.  Burgess 

9.  West 

Hurlbert  9.  Simpson 
Hurley  9.  Baker 
Hurry  9.  Mangles 
Hurst  9.  Holding 

9.  Hurst 

9,  Parker 

Hnsband  9.  Dayids 
Huscombe  v.  Standing 
Huson  9.  Wallace 
Hussey  9.  Crickett 

9.  Jewett 

9.  Man.  &  MecL  Bank 

9.  Thornton 


138, 


Huston  9.  Cantrill 
9.  Young 


Hutchings  9.  Morris 

9.  Smith 

Hutchins  9.  Bank  of  Tenn. 

9.  Oilman 

9.  Hudson 

9.  Lines 

9,  Olcott 


Hutchinson  9.  Bowker 
9.  Brown 


9.  GiUnan 

9.  Heyworth 

9.  Humbert  / 

9.  Moody 

r-  9.  Morley 

9.  Pettes 

9.  Pratt 

9.  Reed 

9.  Sinclair 

9.  Smith 

9.  Sturgis 

Hutchison  9.  Bowker 

9.  Surry  Gas  Light  Ass. 

9.  York  Newcastle  &c.  R. 

602, 


Huttman  9.  Boulnais 
Hutton  9.  Mansell 

9.  Townes 

9.  Ward 

9.  Warren 


Huxley  9.  O'Connor 
Hyatt  9.  Boyle 
-  9.  Hare 


896, 


Hyde  9.  Johnson 

■  9.  Paige 

•  9.  Stone 

9.  The  Trent.  Nav.  Co.     419, 


Hyne  9.  Campbell 
.  9.  Dewdney 


486 
421 
417 
336 

212,  635 

380,384 
481 
806 
725 
645 
194 

146,150 

489,  617 

146, 148 
650 
360 
198 
107 
413 
151 
238 

627,  713 
238 
238 
666 
9,82 
136 
213 
116 
608 

466,  469 
692 
494 
729 
740 
665 
229 
747 
82 
264 

R.  606 

603,604 
472 
202 
664 

106,330 
116 

398,  404 
229 

148,  226 
207 

162,  737 

423, 

427,  428 

25 

115 


Ibbett  9.  Leaver 
Ibbotson  9.  Fenton 
Idle  9.  Thornton 
Ikin  9.  Bradley 

9.  Brook 

Hey  9.  Frankenstein 
Ilsley  9.  Jewett   621,  623,  663, 
^  726, 

-  9.  Stubbs  881,  382, 

Ingalls  t>.  Bills 


765 

662 

392 

666 

31 

390 

666,  719 

731,  732,  736 

384,  385,  386 

421,  436, 437 


Ixviii 


LIST  OF  CASES  CITED. 


Ingalls  V.  Dennett 

V,  Lee 

Inge  V.  Bank  of  Molnle 

©.  Bond 

Ingersoll  v.  Van  Bokkelin 
Ingham  v.  Crarj 
Ingledew  v.  Douglass 

p.  Haigh 

Inglee  v.  Bosworth 
Inglis  V.  Uaigh 
Ingliss  V.  Mi^ougall 
Ingraham  v.  Doggett 

V.  Wheeler 

Ingram  v.  Sherod 

V,  Wyatt 

Inman  v,  Griswold 

V.  Stamp 

Innell  v.  Newman 
Innes  v.  Stephenson 
Irby  V.  Vining 
Ireland  v.  Harris 
Ireson  v.  Pearman 
Irnham  (Lord)  v.  Child 
Irons  V.  Smallpiece 
Irvine  v.  Hanlon 

V.  Stone 

— —  V.  Tump.  Co. 
Irving  V.  Greenwood 

V.  Manning 

».  Motley  198, 

V.  Sparks 

■  V,  Thomas 

-  V,  Veitch 
Irwell  V.  Shroeppel 
Isherwoodv.  Whitmore 
Ishmael  v.  Parker 
Isler  V.  Baker 
Israel  v,  Clark 
■  V.  Douglass 

V.  Israel 

Ithica  (Church  in)  r.  Biglow 
Ive  V.  Chester 
—  V.  Davenport 
Ives  V.  Oglesby 

V.  Sterling 

Iveson  V.  Connington 
Ivins  V,  Schooley 
Izett  V.  Mountain 
lion  v.  Gordon 


615 
608 
469 

393,  398 
499 
96 
141 
707 
657 
707 
242 
557 
365 
729 
676 
52 
287 
678 

229,  644 

238 

76 

492 

lot 

6,50 

626 

66,  275,  602 

684 

473 

462.  768 

360, 361,  362 

738 

39> 

732, 736 
332 
69  i 
277 
670 
437 
638 
115 

271,  272 
136 
204 
319 
45 
211 
735 
428 
304,  333, 634 


J. 


Jack  p.  McEee 
Jackman  v.  Partridge 
Jacks  V,  Smith 
Jackson  v.  Adams 
V.  Attrill 

—  V,  Baker 

—  ©.  Beach 

— -^  V,  Brown 
V.  Bryan 

■    V,  Burchin 

— —  V.  Bumham 

V.  Carpenter 

V.  Cater 

^  V,  Catlin 


—  V,  Cobbin 

—  V,  Covert 
p.  Cununias 


477 
414 
332 
266 
376 
640 
266 
250 
306 
147 
191 
136,  147 
97 
272 
61,  68,  69,  302 
344 


Jackson  i;.  Davidson 

V.  Duchaire 

V.  Fairbank 

V.  Fuller 

V.  Galloway 

V,  Garnsey 

V.  Goodale 

V.  Hartwell 

V.  Hotchkiss 

V.  Hudson 

V.  Jacob 

V,  Jacoby 

V.  Johnson 

V.  Jones 

V.  liomas 

.  t;.  Longhead 

V.  Lowe 

V.  Lunn 

V.  Magee 

,    V.  Mayo 

; —  V.  Myers 

V.  Nicholl 

V.  Osborn 

V,  Packard 

V.  Parks 

V.  Peck 

V.  Pierce 

V,  Ray  nor 

V.  Robinson 

V.  Rogers 

V.  Rowland 

V.  Sackett 

V.  Slater 


188,  695, 
466, 


—  V.  Stackhouse 

—  V,  Stone 

—  V.  Stophard 

—  V.  Thompson 

—  V.  Tilghman 

—  V.  Timmerman 

—  V.  Todd 

—  V.  Union  Bank 

—  V.  Watts 

...  V.  WetheriU 

—  V.  Wood 


Jacob  tf.  Adams 

v»  Lindsay 

Jacobs  V.  Featherstone 

V.  Hyde 

—  t>.  Latour 

—  0.  McBee 

-  V.  Walton 

Jaoobson  v.  Le  Grange 
Jacomb  v.  Harwood 
Jacquese  p.  Withy 
J  affray  v.  Freebrain 
Jaggcrs  V.  Binnings 
Jamaica  v,  Guildford 
James  v.  Bixby 

V.  Bostwick 

V.  Catherwood 

V.  Cavit-^ 

V.  Child 

V.Cotton 

p.  David 

V,  Griffin 

V,  Le  Roy 

V.  M'Credie 

->  V.  Morgan 


391, 


100,355, 

61,146. 
382,  334, 

152, 


441, 
214, 


124, 
479, 


479  * V,  O'Driscoll 


80, 


612,  663, 

*  668. 

382,  383, 


29, 


698 
600 
734 
307 
9 
690 
266 
266 
647 
458 
643 
686 
708 
611 

r}\)5 

307 
4.57 
266 
176 
5;30 
363 
3H5 
686 
612 
168 
36.> 
276 
447 
216 
421 
300 
6.7 
647 

84 
425 
227 
761 
493 
365 
143 
204 
346 
398 
689 
564 
656 
171 
192 
480 
683 
642 
477 
676 
665 
143 
289 
659 
476 
231 

92 
659 
486 
640 
662 
384 

21 
204 
769 
601 


/ 


LIST  09  CASKS  OrTEB. 


Ixbc 


James  v.  Patten 
—  V.  Richmond 

f.  Roberts 

«.  ^hore 

t'.  Stewart 

».  Williams 

Janes  r.  Whilbread 
Jaques  V.  Marquand 

V.  Todd 

r.  Withy 

Jarboe  v.  McAtee 

Jardine  v.  Pajne  121, 

Jarmiin  r.  Algar 

r.  Eglestone 

i%i  man  r.  WoUston 
Jarri'tt  p.  Kennedy 
Jarris  r.  Chaple 

p.  Peck 

p.  Rogers 

V.  Wilkins 

Jay  r.  Warren 
Jeakes  v.  White 
Jee  r.  Thorlow 
Jefferd  v.  Ringold 
Jefferiep  ».  Shepherd 
Jeffi^rson  Co.  Bank  p.  Chapin 
Jeffery  v.  Walton 
Jeffcrys  v.  Gurr 

p.  Smith 

P.Walter 

Jeffrey  r.  Bigelow, 
Jefts  r.  York 
Jellfy  p.  Clarke 
Jf  neks  r.  Coleman 
Jenkins  v.  Atkins 

V.  Blizard 

».  Eldridge 

r.  Hogg 

p.  Huchinson 


-  V.  Pickett 

—  ».  Reynolds 

—  p.  Simpson 
V.  Tucker 


Jenka  p.  Matthews 
Jenkyns  p.  Usbome 
Jenness  p.  Lane 

p.  Emerson 

Jenney  r.  Alden 
Jennings  p.  Brown 

p.  Camp 

p.  Commonwealth 

p.  Gage 

p.  Oratz 

p.  Griffiths 

p.  Newman 

■  p.  BandaU 

'  p.  Throgmorton 

— —  p.  Whitaker 

■  p.  Willilmonier 
Jennison  v.  Grares 

p.  Stafford 

Jcrroiaa  v.  Silk 

Jesse  p.  Boy 

J^sel  p.  Williamslmrg  Ins.  Co 

Jendwine  p.  Slade 

JeTens  p.  Harridge 

Jewell  p.  Scroeppel 

Jewett  p.  Alton 

' V.  Bftoon 


856 
707 
193 
2(i9 
170 
455,  66o,  666 
368 

229,  235 
200 
60o 
70t 
124,  667,  686 
450 
280 
364 
547 

748,  749 

679,  601 
204,416,417 

456,  458 
115 

275,  278 
161,  167 

142,  143,  148 
561 
745 
G4,  105 
58,  516 
217 
616 
198 
212 
418 

419,  421,  437 
198 
112 

276,  282 
269,  272 

212 

421,422 
66,  454,  455 

640,  641 

19,  521 

362 

882,  IWj 

669,  671,  672 

145 

145 

46,  48,  578 

604 

578 

610 

896,  898,  399 

499 

249 

143 

370,  579 
143 
614 
145 
26,32 
145 
636 
537 

398,  552 
172 
497 
204 
627 


68,  360,  364, 


Jewett  p.  Conforth 

p.  Green 

p.  Hodgdon 

p.  Warren 

p.  Weston 

J  ink  ins  v.  Noel 
Jewry  v.  Busk 
Job  V.  Collier 
Jobson  V.  Forster 
Jocelyn  v,  Hawkins 
John  V.  Jenkins 
Johnson,  £x  parte 

p.  Alston 

p.  Ames 

p.  Barber 

p.  Beardslee 

p.  Bingham 

p.  Blaiadale 

p.  Blcnkinsopp 

p.  Brannan 

p.  Brazier 

V.  Clay 

V.  Cleaves 

p.  Cope 

p.  Dodson 

p.  Durant 

p,  Eicke 

p.  Farwell 

V.  Fessler 

p.  Foster 

p.  Haggin 

V,  Hudson 

P.Johnson   103,623,611, 

p.  Jones 

p.  King 

p.  Lancaster 

p.  Lines 

p.  Machielson 

V.  Marlborough  (Duke  of) 

V,  McLane 

V.  M'Donald 

V.  Midland  R.  R.  Co. 

p.  Miln 

p.  Nichols 

p.  Ogilby 

p.  Packer 

p.  Peck 

p.  Pie 

p.  Pyles 

.  p.  Reed 

p.  Smith 

—  p.  Stone 

p.  Thayer 

V,  Thompson 

p.  Titus 

V.  Warden 

p.  Watson 

p.  Weed  103,  666, 

p.  Wingate 

— p.  Wygant 

John  St  (Lady)  p.  Pigot 
Johnston  p.  Brannon 

p.  Cope 

p.  Huddlestone    288,  297 

p.  Usbome  82, 

Joliffp.  BendeU 
Jolly  p.  Young 
Jomett  P.  Wagnon 


621,  684 

735 
684 
30,  346 
497 
266 
17,  478 
659 
249 
630 
285 
500 
498 
226 
198 

710,  736 
204 
212 

602,503 
645 
625 

694,  697 
666 
395 

357,  387 

668 

735 

9,12 

61,  68 

529 

372,  604 

674, 

269,  627 

200,301 
611 
694 

136,  140 

92 

686 

350 

337,  392 
421 
107 
.458 
685 
148 
361 
143 
713 

687 

426 

637 

468 

28,  641 

220 

71 

666,  678 

200,  202 

276 

322 

661 

896 

,806.316 

108,  203 

407 

680 

698 


Ixx* 


LIST  09  OASBS  OITID. 


Jones  V,  Arthur 

V,  Ashbumham 

V.  Barkley 

V.  Belt 

V.  Booth 

—  V,  Bowden 

—  V,  Boyce 

—  V.  Bright 

—  V.  Brinley 

—  V,  Broadhurst 

—  V.  Brooke 
tr.  Bullitt 

^  V.  Bullock 

—  V.  Carter 

—  V,  Carswell 

—  v.  Cliff 
V.  Coneway 


'-  V,  Coolidge 
V.  Cooper 
V.  Cowley 
0.  Darsh 
9.  Davison 
V.  Downman 
V.  Dyke 
V.  Edney 

—  Ex  parte 

—  V.  Fennimore 

—  V.  Fleming 

—  ©.  Flint 

—  V.  Gardner 

—  V.  Green 
--V.  Harraden 
^  V.  Harrison 

—  V.  Herbert 

—  V.  Hoar 

—  V.  Huggeford 

—  V.  Hughes 

—  V.  Jones* 

—  V.  Judd 

—  V.  Kilgore 

—  V.  Lewis 

_  V,  Littledale 

—  V.  Marsh 

—  V.  McNeil 
■—  V.  Moore 

—  V.  Morris 

—  V.  Nanney 
V.  Newman 

—  V.  Noy 
V,  Osbom 
V.  Owen 
V.  Perkins 
p.  Phillips 


— 1>.  Pitcher 

V,  Randall 

— -  V,  Reynolds 

V.  Robinson 

V.  Rice 

V.  Ryde 

V,  Ryder 

V.  Sasser 

9.  Sawkins 

p.  Scott 

. V.  Scriven 

V,  Shears 

V.  Simpson 

V.  Snelson 

V.  Stockett 

V,  Tanner 

p.  Tifbon 


700,  701 

28,  34,  35 

276,  277,  55 1 

2G9 

2M 

394,  399 

437 

395,  399,  401 

511 

664,  665 
444 
645 
409 
527 
270 
699 
717 
615 
448 
409 

142,  149 

612,  613 
212 

280,  281 
582,  589 

613 
660 
513 

272,  274 
278 
767 
227 
547 
678 
21,  532,  703 
3«5 
731 
214,  292.  383,  731 
635 

650,  652 
4(55 

102,  210 

311,  391,  638 

687 

735 

736 

270,  359,  481,  516 

102 

237 

418 

74.  704 

131 

444 

421 

440 

283,  332 

61,  62,  63 

585 

281,  550 
128,  729 

25 
661 
721 
687 
77,  317 
116 
319 
145 
246 
292 


Jones  p.  Turner 

V.  Tyler 

V.  Voorhees 

V.  Waite 

».  Ward 

V.  Warner 

V.  Watkins 

V.  Williama 


421,  425, 
61, 161, 162,  683, 


-  r.  Wilson 

—  P.Wood 
V.  Yates 


Jordan  v.  FaU  RiTer  B.  B.  Go,  421, 424, 

425, 

V.  James  881.  382,  384, 

p.  Norton 

p.  Oyerseem  of  Dayton 


..  V.  Sawkins 
p.  Wilkins 


Joseph  p.  Bigelow 

p.  Knox 

Josephs  p.  Pebrer- 

Joslyn  p.  Smith 

Jowett  p.  Spencer 

Joy  p.  Sears 

Joyce  p.  Sims, 

Joyner  p.  Third^Sohool  Dlflt, 

Judah  p.  Dyott 

p.  McNamee 

Judd  p.  Lawrence 
Judkins  p.  Walker 
Judson  p.  Bowden 

p.  Etheridge 

p.  Wass 

Judy  p.  Gerard 


Rain  p.  Old 
Kane  In  Re 
Kannen  p.  M'MuIlen 
Kase  p.  John 
Karthaus  p.  Ferrer 
Kay  p.  Allen 

p.  De  Pienne 

p.  Groves 

Kaye  p.  Bolton 

p.  Brett 

p.  Dutton 

p.  Waghom 

Kayser  p.  Fisher 
Kean  p.  Dufresne 
Kearney  p.  Tanner 
Kearslake  p.  Morgan 

—  p.  White 

Keasley  v,  Codd 

p.  Cole 

Keat  p.  Allen 
Keate  p.  Temple 
Keates  p.  Cadogan  (Earl) 
Keating  p.  Price 
Keech  p.  Hall 
Keegan  v.  Smith 
Keeman  p.  Brown 
Keene  p.  Sprague 
« -^  -  p.  Thompson 
Keep  p.  Goodrich 
Keighley  p.  Goodman 
Keightley  v.  Watson 
Keir  p.  Leeman 
Eelby  v.  Steel 


213, 
116,  481, 

83, 


139, 


278, 
608, 


194 
413 
428 
684 
662 
200 
648 
467 
616 
281 
690 

436 
480 

11 
484 

97 
218 
107 
435 
620 
732 
637 
346 
212 
667 
213 
484 
172 
604 
637 
479 
643 
611 


106,401 
146 
486 

402,404 
231 
442 
170 
464 
699 
643 
41,  68,  69 
105 
246 

666,670 
629 
661,  390,  665 
102 
221 
466,  468,  522 
683 

264,  449 
693 
105 
292 
164 
641 

146,  21o 

651,648 

13,  14,  69 

488 

96 

586,686 
621 


USX  09  OASES  OITBB. 


Ixxi 


Ken  9.  Nainbj 

Keller  v.  Lelb 

Kelling  «.  Shaw 

Kellogg  V.  Denslow 

• ».  Hickok 

— V.  Richards 

Kelly  9.  Horlburi 

r.  M ilia 

V.  Benfro 

V.  Sanborn 

9,  Solari 

Kelscy  p.  Bohby 

Kemble  r.  Atkins  228, 

9.  Farren 

9.  WalUs 

Kemejs  9.  Richards 

Kemp  r.  Bart 
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427,  437 
666 
393 
669 
663 
630 
139 
9,-320 
366 

646,  647 
740 
666 
843 
477 
646 

248,  534 
627 
274 

116,  65G 

162,  171 
648 

636,638 

720, 782 

564.  772 

17,  324 

202 

717 

597,  61 1 

670 

71 

233 

472,  476 

517,618 
277 
401 
553 
41 
172 
243 
714 

199, 

269,606 

46,660 

477 

382,383 
131 
661 
673 


I 


Wermwa^  9.  Pawling 
Werner  V.  Humphreys 
West  f>.  Andrews 

V,  Blakeway 

».  Bolton 

0.  Cunnin^uun 

V.  Cutting 

—  V.  Fritche 

V,  Houston  548, 

V,  Jackson 

V,  Johnson 

V.  Moore 

V.  Pritchard 

-~—  V.  Wentworth 

V.  Wheeler 

West  Boylston  Man.  Co.  v,  fiearle    208, 
West  London  Railway  Co.  v.  Bernard 
West  Middlesex  Waterworks  Co.  v.  Sn- 
werkropp  128, 

Westbury  o.  Aberdeen 
Westcott  V.  Hodges 

'■ —  V.  Prioe 

Westerlo  r.  Evertson    * 
Western  v,  Russell 
Western  R.  R.  Corp.  0.  Babeook 
Western  B.  Bank  0.  Morehead 

V,  Potter 

Western  R.  R.  v.  Babcock    «  277, 

Westmeath  v.  Salisbury 

V,  Westmeath 

Westmoreland  o.  Bragg 

— '■ •  •.  Dans 

V,  Dixon 

Weston  o.  Barton 

V,  Chamberlin  99, 

— ^—  f».  Davis 

V,  Downes 

Westropp  V.  Solomon 
Westwood  ©.  Bell 
Westzinthus  and  others,  In  Re 
Wetherby  v.  Foster 

t».  Mann 

Wetherell  v.  Howells 

t>.  Jones 

Wetmore  v.  Baker 

Wetzell  v.  Bnssard 

Whaley  v.  Moody 

Whalley  ».  Wray 

Wharton  9.  Hudson  536, 

V,  Lewis 

V.  McKenrie  186, 140, 

V,  O'Hara 

V.  Walker  529,  687, 

V.  Walton 


396,  443, 516, 


441, 


Wheadon  v.  Olds 
Wheatley  v,  Lowe 

V,  WilUams 

Wheaton  v.  East 

II.  Hibbard 

Wheeler  v.  Board 

©.  Bramah 

V,  Branscomb 

V,  Collier 

©.  Knoggs 

V,  Lewis 

V.  Nichols 

V,  Russell 

V,  Train 

■  V,  Wheeler 


198, 698, 

874,  674, 
198, 


690 
24? 
263 
326 
360 
396 
404 
292 
660 
402 
737 
142 
393 
393 
160 
666 
119 

364 
698 
768 
226 
227 

28 
594 
650 
608 
281 
162 
684 
484 
207 
898 
461 
106 

17 
409 
616 
209 
385 
324 
515 
322 
574 
214 
719 
231 
425 
646 
475 
148 
548 
538 
119 
548 

38 
567 
147 
554 
544 
244 
394 
269 
702 
462 
837 
603 
365 
$45 


List  oif  casks  cnisD. 


WhMbok  ft.  Freeman 

9.  Wheelwright 

Wheelwri^^i  «.  Bfoore 
WheJu  B.  Wkelan 
Whelpdale's  Csae 
Whetmoro  9,  White 
Whipple  9.  Dofw 

■ —  ».?oot 

' —  ».  Gilpetriek 

p,  Powen 
V.  SteYene 
_  V.  Thayer 

JJippy  ».  Hilaij 
Whiuker  v.  Bank  of  England 

*  9.  firowB 

■  V.  Samner 

r.  Whitaker 

Whitheck  9,  Whitbeck 
Whieeherp.  Hall 
WMtoomb  9.  Whiting 
-^  0.  Williains 


Aasoranoe  Co. 


White  9.  Anidt 

V.  Bartleti 

p.  Baas 

».  Bonltoa 

—  r.  Buaa 

—  ■*  9,  Chapnann 
0.  Chott^n 
*.Coz 
9.  Oaddon 
9.  Ciishing 
9"  Cnyler 
9'Dmmcy 
•LBemilt 
9.1>uigle7 
9.  Exdumgi 
9.  Flor» 
9.  Foy«mbe 
9.  Franklin  Bank 
9.  Ckurden 
9.  Oaidner 
9.  Hale 
9.  Harden 
9.  Homphiey 
9.  Jordan 
9.  Lerooz 
9.  Mann 

"-ft  Murphy 
--  9.  Nortli 
-^9.  IVKridn 
^  9.  Parker 
'-9.  Per^y 

9.  Piw^tor 

9.  Sayer 

9L  Skinner 

9.  Snail 

9.  ^fcUgat 

9.  Wel>b 

9.  Weeks 

*.  Wee^iort  Mannfl  Co. 

9.  Wilks 

«.  Winniaiinet  C&    121, 

9.  Woodward 

9.  Wright 
WUtaMd  V.  MoLeod 
Whitehead  •.  Anderson 
g.Cliiinrd 


52,  645, 


82, 594,  685 
416,420 
442 
594 
195 
276 
144,145 
272 
350 
612 
731,  733 
337 
726 
18 
229 
417 
150 
41 
467 
729,  733 
548,  559,  666 
320,  321 
542 
602,603 
436 
514,  604 
480,  481 
213 
135 
268 
180 
683, 154 
414 
44 
673,763 
750 
143 
279 
558,603 
842 
881,  587 
727 
269 
415 
661,  729, 731 
520 
684,635 
288 
118 
106 
655 
627 
272,359 
106 
210 
640 
842 
650 
420 
25 
200,202,203, 
838 
426,  486,  438 
458 
609,  611,  612 
28,  267,  895 
384, 885,  886 
296 
585 


Wkitehead  9.  Greetluun 
■       9.  Howard 

'  V.  Hughes 

9.  Lord 

9.  Potter 

9.  Tattersall 

9.  Tnckett 

9.  Walker 

Whitehill  9.  Wilson 
Whitehouse  9.  Frost 

— 9.  Liverpool  Gas,  Cow 

Whitehnrst  9.  Boyd 
Whitesides  9.  Russell 
Whitestown9.  Stone 
Whitfield  9.  CoUingwood 

9.  Lord  Lb  Despeaoer 

— -•  9.  Longfellow 

Whiting  9.  Brastow 

0.  Earle 

9.  Sullivan 

Whitman  9.  Freese 

^—  9.  Leonard 

Whitmarsh  9.  Cutting 

9.HaU 

9.  Walker 

Whitmore  9.  Coates 

'  9.  Gilmour 
Whitney  9.  Bigelow 
•     9.  Coohran 
— —  9.  Crosby 
■  9.  Dutoh 

"9.  Goddard 

— — ^  —  9.  Groot 
■     9.  Lee 

9.  Steams 

— —  9.  Sutton 
Whiton  9.  Mears 
Whittaker  9.  Barker 

■  ■   ■       9.  Cone 

■  —  9.  Howe 
Whittemore  9.  Whittemore 
Whittier  9.  Smith 
Whittin^am's  Case 
Whitton  ».  Smith 
Whitwell  9.  Bennett  ^ 

— 9.  Vinoent 

— — -^—  9.  Warner 

9.  Wyer 

Whitwortk  9.  Adams 

9.  Crockett 


Whywall  9.  Champion 
Wibk  9.  Hodgson 
WiokaUs  9.  Johns 
Wiokens  9i  Evans 
Wiokes  9.  Caulk 
Wickham  9.  Taylor 
Wioks  9.  Gogerly 

9.  Tybold 

Widdle  9.  I^nnan 
Wigg  9.  ShaUeworth 
Wiggln  9.  Bush 

9.  Damrell 

— —  9.  DoolitUe 
■'    '  9.  Foss 
■  ■   ■■  9.  Hammond 
■■  9,  Peters 

9.  Tudor 

Wigglesworth  9.  Dallison 
9.  Steers 


cnu 

39»  414 
566,  725,  736 
239 
494,  713 
44,212 
691 
200,201,202 
716 
673 
338,384 
77 
89 
428 
45 
686 
421 
192 
320,  324 
145 
17,24 
399,  394 
238 
328 
139,504 
272,  274 
393 
182 
719,  727 
276 
630 
142, 148 
708,709 
442,  462 
413 
26.51 
398,  399 
442 
331 
587 
581 
691 
600 
148 
229,  237 
529 
21,  360,  532 
250 
356 
608 
127 
141 
128 
45 
108,  579 
686 
659 
612 
9 
546 
601 
595,  599 
537 
650 
641 
229 
630 
229,  678 
97, 106,  328 
135 


CXIV 


LI8Z  OF  CASES  CUBB. 


Wightmui  V.  CoAtes 

V.  Watson 

Wigley  V,  Ashton 
Wigmore  v.  Jay^ 
Wihen  v.  Law 
Wilbeam  o.  Ashton 
Wilbur  9.  Crane 
-■         •.  How 

f».  Wilbnr 

Wilbum  o.  Larkin 
Wilby  p.  Phinney 

p.  Warren 

Wilcher  v.  Hall 
Wilooz  V,  Howland 

■  V,  Hunt 

■  p.  Parmelee 
— —  V.  Plommer 

■  V.  Boath 

V.  Singletary 

©.Wood 

Wild  V,  Forte 

ir.  Griffin 

ir.  Harris 

Wildbor  v.  RainslbrUi 
Wilde  9,  Armsby 

■  V,  Feasenden 
Wildes  V.  Sayage 
Wiles  V.  Woodward 
Wiley  V.  Shank 
Wilford  9.  Grant 
Wilhelm  v.  Gaul 
Wilkes  V.  Caulk 

«.  Ferris 

-•——».  Rogers 
Wilkins  v.  BromKead 
V,  Corameroial  Bank 

Natchez 
—>-—'-  V,  Doncan 

v.  Leper 

—  V,  Reed 

■  V.  Stevens 

9.  Vashbinder 

9.  Wells 

-9.  Wood 

Wilkinson  9.  Byers 
-9.  Galley 

-«  Candlish 
.-  9.  CoTordale 


of 


i71,  472 
218 
248 
506 
766 
642 
43 
270 
686 
210 
227 
701 
466 

192,  565 
91 

421,427 
716 

146,200 
231 

330,365 
279 
588 
473 
307 
686 
670 
442 
6 
210 
525 
497 

685,686 
346 
145 

339,  341 


^-9.  Frasier 
^9.  Gaston 
^  9.  Qod»ttGy 
^9.  Jett 
^9.  Johnson 
^  9.  Johnston 
^9.  Kins 
^  9.  Llndo 
— 9.  Lloyd 
_9.  Malin 
—9.  Martin 
^9.  OliTeira 

^9.  SoOtt 

^9.  Sterne 


Wilks  9.  Atkinson 

9.  Back 

Willard  v.  Clark 

i 9.  Gormer 

9.  Stone 

Willattt  9.  Kennedy 
WiUee  9.  GloTer 


200 
210 
447 

207,  670 
389 
319 
144 
804 
42,646 
309 
643 
415 

216,  225 
79,  82,  630 

540,543 
214 
686 

548,  551 
342 
677 

393,547 

307 

480 

30 

108,  276,  655 

650 

127 

210 

685 

649 

149,  471.  473 

28,38 

198 


Willet  9.  Chambers 
9.  Willet 


Willey  9.  Parratt 
Williams  9.  Alexander 

9.  Amerioaa  Bank 

9.  Bailey 

——9.  Barr 

9.  Barton 

9.  Birbeok 

9.  Bronson 

9.  Brown 

9.  Burgess 

'  9,  Byrne 

^9.  Carwardioe 

«.  Chambers 

9.  Craig 

■       9,  Cnburas 
—  9.  Cnmmings 

9.  Dakin 

9.  Dayies 

9.  Beacon 

9.  East  India  Co, 

-■    ■■■       9.  isrerett 

Ez  parte 

9.  Fowler 

■     v.Qeaaey 

9.  Gilchrist 

9.  Goodwin 

9.  Grant 

— .—  9.  Gridlev 

9.  Griffiths 

9.  Hart 

-     9.  Harrison 

■I      9.  Hedley 
__  9.  Henshaw 

9.  HiU 

.._^_  9.  Hitchcock 

9.  Hodgson 

__«_^  9.  Holland 
9.  Hutchinson 


229 

532 

113, 547 

44 

563,564 

319, 324 

702 

196, 342 

198,200 

421,423 

192 

352 

504 

477 

186, 190, 191 

566 

542 

655 

766 

755 

536 

576 

538,539 

564 

164,166 

4,19 

234 

487 

423 

782 

650,  707,  719 

402 

142 

554, 555,  557 

-      227 

635 

436 

231 

433 

477 

726 


9.  Innes 

9.  Jones  97, 107, 214, 487, 631, 709 


.9.  Leper 
.9.  Little 
.  9.  Littlefield 
.  9.  Lloyd 
_9.  Mayor 
.  9.  Millington 
_  9.  Mitohdl 
_  9.  Moore 
_  9.  Morris 
.9.  Norris 
.9.  Pasquali 
.  9.  l*anl 
_9.  Piggott 
_  9.  Powell 
.  9.  Protheroe 
.  9.  Rawlinson 
.9.  Reed 
_9.ReoTe8 
.  9.  Robbins 
.9.  Sherman 
.9.  Smith 
.  9.  Spoffbrd 
^  9.  Stanton 
.  9.  Stoughton 
^  9.  Taylor 
.  9.  Walbridge 
_  9.  Walsby 


452 
612 
480 
635 
334 
213 

198,200 

47, 142, 521 

96 

148 

308 

376 

222 

29,412 

587 

462,  652, 653,  656 

548 

775 

180, 181 
332 
564 
400 

442,658 
114 
436 
231 
646 


LJST  09  CASES  CITED. 


CXV 


Winiams  OoHege  9.  Daafbrth 
WilTiMmwn  g.  Allijon 

»,  Caanaday 

•■"— ■"^^■^■—  V,  CImMittB 

fc  Daww 

— V.  Billon 

— — - —  9.  Henlej 
— V.  MoQinniB 

g.  Scott 


—  9.  Watts 


f 


I 


Willie  »,  Green 
Willing  9.  Peten 
WilllngB  9.  Coneeqna 
Willington  v.  West  Bojlaton 
Willis  r.  Baldwin 

9.  Bank  of  England 

V,  Dyson 

r.HiU 

^,InBe 

•  9.  Newham 

9,  Pekham 

•.  Willb      . 

Wllliaon  0.  Patterson 

0.  Watkins 

Wills  9.  Bridge 

9.  Mnrray 

9,  Satherland 

Wibnarth  v.  Monntford 
Wilmer  9,  White 
WiUtthnnti?.  Bowker       881, 
Wilmotv.  Hard 

9,  Smith 

— ^  9,  Wilkinson 
Wilson  p.  Abbott 

and  Wormal's  Case 

9,  Appleton 

—  9.  Baokhouse 

».  Bap.  Ed.  Soa 

s.  Barthrop 

9,  Beyan 

—  ■   ■  ■  *  Vm  Bvett 

v.Burr 

9.  Chatfiuit 

9,  Cheshire 

— —  9.  Chisholm 

».  Clements 

0.  CoflOn 

r.  Conpland 

'       »•  Crayen 

••Canon  (Yisooont) 

9.  Catting 

— ,  Ek  parte 
0.  Qreenwood 

V,  Hart 
■  V.  Henderson 

».  Hirst 

0.  Hoopee 

0.  Kearse 

■  0-  filemp 

0.  Knott 

——0.  Lewis 
0.  Marsh 

0.  miner 

—  0.  XiteheU 
0.Mqshett 


0.  Peverly 
0.PoQlte9 
0.Baj 


80 

407 

200 

80 

170 

393,  773 

616,  687 

1      229 

264 

142,  679 

629, 664,  666 

49 

229,393 

604,  686,  638 

689 

199 

237 

236 

741,  763 

732 

61.  611 

336,  337 

172, 173 

298,  829 

119 

95 

63 

748 

187 

382,  883,  391 

402 

496,  643,  696 

277 

288, 313, 314 

368 

708,  709 

400 

45 

212 

77 

414.  416 

166,  499 

274 

163 

283 

12 

490 

637 

461,463 

226 

227 

699 

241 

102 

686 

664 

865 

148 

769 

498 

236 

400 

446,526 

767 

162, 684 

141 

198 

202 

663,  ^95,  697 

I 


Wilson  V.  Robertson 

V.  Sergent 

V.  Smith 

.  0.  Smyth 

0.  Spencer 

■  0.  Troup 

0.  Tnoker 

0.  Tumman 

0.  Watkins 

0.  Whitehead 

0.  Williams 

0.  Wilson 

0.  Tork  &  Md.  Line  R. 


Wilt  0.  Walsh 
WiltboTger  0.  Randolph 
Wilton  0.  Chambers 

0.  Donn 

0.  Howard 


Wiltshear  0.  Cottrell 
Wiltshire  0.  Cottrell 
—  0.  Sims 
Winans  0.  Huston 
Winchell  0.  Latham 
Winchester  0.  Evans 
0.  Haokley 


Windham  0.  Way 
Winebrinner  0.  Weisiger 
Wing  0.  Clark 

0.  Hurlburt 

0.Mell 


Wingan  Ind.  Co.  0.  Kidd 
Winkfield  0.  Packington 
Winman  0.  Roper 
Winn  0.  Ingilby 

0.  Southgate 

0.  White 

Winship  0.  Bank  of  U.  States 
0.  Bass 


Winslow  0.  China 
— ^  0.  Copeland 
0.  Hathaway 


—  0.  Mer.  Ins.  Co. 


Winsor  0.  Cutts 

0.  Dillowsy 

"v,  Lombara 
0.  Savage 


Winston  0.  McObrmick 
Winter  0.  Brockwell 
0.  Trimmer 


Winterbotham  0.  Ingram 
Winthrop  0.  Curtis 
Wintle  0.  Crowther 
Wirral  0.  Brand 
Wise  0.  Charlton 

0.  Metcalfe 

Wiseman  0.  Vandeput 
Wisner  0.  Bulkley 
Wiswall  0.  M'Gowan 
Withers  0.  Baird 
—  0.  Reynolds 
Witherspoon  0.  Dubose 

0.  Anderson 

Witherup  0.  Hill 
Withington  0.  Herxing 
Wittee  0.  Derby  Fishing  Co. 
Wittersheim  0.  Lady  Carlisle 
Wittdngton  0.  Farmers  Bank, 
W^odel)  0.  Coggeshall 


281 

626,548 

121,  204,  210 

162, 164 

281 

73 

^2 

202 

298 

224 

231,  284 

162,  692 

R.C0. 

204,  418,  770 

148 

663 

487 

294,801 

276 

321 

817 

19,204 

678,  674 

26 

690 

204 

322 

677 

336,  887,  387 

166 

68 

726 

422 

42 

823 

604 

801 

219,  328,  229 

680 

680 

74 

668 

818,  819 

216,  49a 

20 

896, 897,  898 

616 

706 

274 

769 

292 

664 

219,  229,  286 

248 

118 

801 

881 

669 

269,  279,  674 

278 

879 

161 

281 

640 

319 

260 

718 

&0.  739 

146 


CXVl 


LIST  OF  CASES  CITED. 


195. 
11. 


400, 
56,  275,  450, 


196,  200,  303, 


568, 


ffotHptr'a  Appeal 
Wolf  t>.  Goddard 

—  V.  Ozholm 
Wolfe  f>.  Beales 

V.  Leyster 

*-  V.  Whiteman 

Wolfersberger  v,  Bucher 
Wolff  V.  Eoppel 
Wolpley  p.  Cox 
Wontner  v.  Skarp 
Wood  V.  Akers 
V.  Argyll  (Duke  of) 

■  ■  r.  As^e 

—  V,  Benson 

9.  Bodwell 

V,  Braddic1( 

V,  Connell 

—  V,  Curling 
^  V.  Dixie 

—  V.  Dodgson 
V,  Edwards 
V,  Fenwiok 
V,  Qoodrich 
o.  Grimwood 
9.  Hewett 
V,  Hickok 
V,  Hitchoock 

•  V,  Jackson 

-  V.  Jewett 
-,  or  Ward  v.  Lake 

-  V,  Leadbitter 
V,  Manley 

■  ■         V,  Mand 
V,  M'Cann 

—  V.  Roach 

—  9.  Bobbins 
"  V,  Roberts 
9,  Rowcliffo 

—  V.  Smith 
.'         V.  Tassell 

V,  The  Copper  Bfiners'  Co4 

V,  Wood  145, 542. 

Wood  and  Foster's  Case 
Woodbridge  v.  Allen 

V,  Bridgam 

— ^— —  V.  Spooner 
Woodbniy  v.  Parshley 
— — —  V,  Robbins 
Woodcock  V,  Bennett 

— *<! V,  Gibson 

Woodes  9.  Dennett 
Woodford  9.  Darwin 

9.  McLenahan 

Woodgate  9.  Knatchbull 

■  9.  Potts 

Woodham  9.  Baldock 
V.  Newman 
Woodhouse  9.  Shepley 
Woodin  9.  Burford 
Woodman  v.  Chapman 
Woodruff  9.  Dobbins 

■  9.  Halsey 
— —  9.  Heniman 

9.  Logan 


96. 


202, 


899,  563,  565, 


385, 


377- 


Woods  9.  Carlisle 

fc- 9.  Devin 

9.HaU 

9.  Hudso^i 


422„425, 


150, 

250 

172 

748 

269 

714 

747 

196 

117 

547 

748 

220 

401 

456 

666 

284 

219 

417 

366 

753 

14 
189 
210 
614 
826 
566 
699 
689 
118 
274 
274 

96 
861 
585 
885 
563 
595 

85 
753 
388 

66 
617 
371 
630 
630 

99 
274* 
407 
278 
263 
212 
289 
200 
509 
757 
865 
756 
583 
203 
151 
658 
324 
574 
138 
746 
436 
269 
270' 


Woods  9.  MoGee 

9.  Rioe 

9.  Russell 

9.  Schreader 

9.  Williams 

Woodward  9.  Ball 
Woodwajd*9.  Cowing 
— '  9.  Downer 

9.  NewhaU 

■  9.  Thatcher 

Wookey  v,  Pole 
Wooley  9.  Batte 

9.  Clark 

Woolfolk  9.  M'Dowell 
Woolley  9.  Watllng 
Woolly  9.  Jennings 
Woolsey  9.  Tompkins 
WooWeridge  9.  steward 
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8icil0ir  Lr— Qf  OiBiijfatiii  kinds  (tf  Cbn(nieC»,  and  of  (he  general  BeqmnUs  of 

Ombnads  noi  under  SeaL 
BiKOxa  n. — Of  ihe  Fmrm  and  Conttrwikm  (f  ConiraeU  not  wider  SeaL 
Sicnoir  nL — Of  SUunping  ^AgrtemtmU, 


H5ECTI0N  L 


1.  DBfcieiit  Kinds  of  Contracts. 
1  Kature  and  Beqnisites  of  Contraots 
not  under  8eaL 
Ist  Of  the  Assent  of  the  Puties. 


2nd.  Of  the  Conidderation. 
8.  Of  the  Plaintiff  being  a  Stranger  to 
the  Consideration. 


Thb  term  (Migaiion  is  used  by  the  Eoinanjuri8t8,aiid  by  Potbier,  p      „^^jj 
in  the  preliminary  article  to  his  Treatise  on  Obligations,  as  denoting  of  Txbkb. 
in  its  proper  and  confined  sense  every  legal  tie  which  imposes  the  >^rv^^/ 
necessity  of  doing  or  abstaining  from  doing  any  act ;  and  as  distin- 
gDished  from  imperfect  obligations, — snch  as  charity  and  gratitude, 
— ^which  impose  a  general  duty,  but  do  not  confer  any  particular 
lijrht ;  as  well  as  from  natural  obligations,  which,  although  they  hav^ 
a  definite  object,  and  are  binding  m  conscience,  cannot  be  enforced 
by  legal  remedy.    English  lawyers,  however,  generally  use  the  word 
oUigation  in  a  more  strict  and  technical  sense, — namely,  as  import- 
ing only  one  particular  species  of  Contracts,  that  is.  Bonds  (a) ;  and 
they  adopt  the  term  '*  Contract "  when  they  wish  to  convey  the  more 
extensive  idea,  of  the  responsibility  which  results  from  the  volunta- 
tj  engagement  of  one  individual  to  another,  as  distinguished  from 
inat  dass  of  liabilities  which  originate  in  torts,  or  wrongs  uncon- 
nected ^th  agreement.     In  the  language  of  our  law,  therefore,  the     f  ^2  1 
tenn   Contract  comprises,  in  its  full  and  more  liberal  signification, 

(«)  Co.  litt  172  ft.    See  Bro.  Abr.,  RoU.    In  Com.  Dig.  Bonds  aie  treated  of  under 
Iht^  and  Bac  Ahr.  tit    '« Obligation.''    the  head  •<  Fait" 

I 
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fttfimi'imi  every  description  of  agreepieat,  obligation,  or  legal  tie,  whereby  one 
OF  Tkems.  party  binds  himself  i'^i  -becomes  bound,  expressly  or  impliedly,  to 
another,  to  pay  a  gLuni  pr  money,  or  to  do  or  omit  to  do  a  certain  act ; 
bnt  in  its  more  familiar  sense,  it  is  most  frequently  applied  to  agree^ 
ments  not  under  i^^al  (b).  The  term  Agreement,  on  the  contrary,  is 
rarely  used.  'i.b\^gst  us,  except  in  relation  to  contracts  not  under 
seal :  a^d  thi^'^is  evidently  its  proper  use ;  for,  if  considered  in  its 
strict  and  more  critical  meaning,  it  clearly  imports  a  reciprocity  of 
obligatioT^  (c)  ;  and  in  that  point  of  view  it  does  not  include  special- 
ties, «1f^ich  in  general  require  no  consideration  or  mutuality  of  stip- 
.  uldtion.  The  word  proifiise,  again,  is  used  to  denote  the  mere  en- 
g^tgement  of  a  person,  without  regard  to  the  consideration  for  it,  or 
the  oorresponding  duty  of  the  party  to  whom  it  is  made  (d). 

It  is  not,  however,  very  material  to  consider  what  particular 
meaning  is  generally  attached  to  these  various  terms.  The  essen- 
tial distinctions  between  the  different  kinds  of  contracts  constitute  a 
much  more  important  subject  of  inquiry.  These  distinctions  are 
clearly  ascertained,  and  they  assign  to  each  class  of  contracts  attri* 
butes  and  consequences  of  the  most  marked  character.  They  de^ 
mand  a  cursory  notice  before  we  discuss  in  detail  the  proper  sulgeet* 
matter  of  this  work,  viz.  Contracts  not  vmder  SeaL 

Contracts,  or  obligations  ex  contract^  are  of  three  deseriptroaS)  and 
they  may  be  classed,  with  reference  to  their  respective  orders  or  de« 
grees  of  superiority,  as  follows:— 1.  Contracts  of  Record;  2.  ^Special' 
ties;  8.  SimpU  Uontracts. 


IHflerent 
kinds  of 
Conirftots. 
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1.  Contracts  or  obligations  of  record^  consist  of  judgments,  recog- 
nisances, and  statutes  staple ;  and  these  are  of  superior  force,  be<- 
cause  they  have  been  promulgated  by,  or  are  founded  upon,  the 
authority,  and  have  received  the  sanction,  of  a  Court  of  B^rd  (e). 
These  obligations  bind  the  land  (f);  their  existence  **is  in  general 
triable  only  by  an  inspection  of  the  tecord  itself  (a);  no  considera- 
tion is  necessary  to  render  them  binding ;  nor  can  tibey  be  impeached 
by  the  parties  themselves,  even  for  a  defect  apparent  on  the  face  of 


(h)  And  perhaps  tiiis  is  its  more  oor* 
rect  meajiinff.  See  8  Chit  Com.  L.  2; 
per  Periam,  J.,  in  Sidenham  and  Worlin^^ 
ton's  case,  2  Leon.  225;  Johns.  Dig.  tit. 
••Contracts." 

(c)  Com.  Dig.  "Agreement/'  (A.  1), 
cites  Floird.  5  a,  6  a.  See  per  Lord  £1- 
lenborouf^,  in  Wain  v.  Warlters,  5  East) 
16,  by  the  Court,  in  Saunders  v,  Wakefield, 
4  B.  &  Aid.  595;  and  Lawrence,  J.,  in 
Egerton  v.  Matthews,  6  But,  30a 

(d)  See  id.  And  the  word  promite  is 
used  in  this  sense  in  the  late  statutes, 
wliich  render  writing  sad  signature  ne- 
cessaxy  to  give  effect  to  engagements  (with- 
out any  new  consideration)  to  pay  debts 
barred  by  the  Statute  of  Limitations,  or 
by  infancy. 

(€)  Co.  litt  aso  a. 


(/)  By  yirtne  of  seyeral  statutes,  Tit» 
13  Bdw.  1,  0.  18;  27  Edw.  3,  c  9;  23 
Hen.  8,  c.  6 ;  8  Geo.  1,  a  25 ;  and,  more 
recently,  by  1  &  2  Vict  c.  110,  s.  13. 
See  also,  Bac  Abr.  "Execution,"  (A.,  B. 
pi.  3).  Statutes  merchant  and  staple,  and 
recognisances  in  the  nature  of  statute 
staple,  have  now  fallen  into  disuse. 

(a)  Co.  Litt  260  a.  The  existence  of 
an  msh  judgment  is,  howeter,  triable  in 
this  country  or  a  jury;  for  it  can  only  be 
proved  here  by  an  examined  copy  upon 
oath,  the  yeracity  of  which  is  a  question 
for  the  jury ;  Collins  v.  Lord  Mathew,  5 
East,  473.  According  to  Harris  r.  Saun- 
ders, 4  B.  &  C.  411,  an  Irish  judgment 
is  not  to  be  treated  in  this  oountiy  as  a 
record. 
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\}mB,  exo^t  by  writ  of  error  (&).    When^  however,  a  judgment  has     Bvam 
been  obtained  by  any  irregularity  in  practice ;  or  when,  although  <»n™a«"«- 
regular  on  the  face  of  it,  it  has  been  fraudulendy  enforced,  the  v^*>^^^^ 
Court  in  which  the  action  was  brojEight  has  the  power  to  set  it  aside ; 
and  the  proper  course  is,  to  apply  *to  such  Court  for  that  purpose  (f); 
but  it  cannot,  whilst  in  force,  be  impugned  by  the  parties  by  plead- 
ing.    So,  generally  q^eaking,  a  record  precludes  all  inquiry  into  any 
illegality  or  fraud  in  the  transaction  which  formed  its  foundation ; 
but  stilly  third  persons,  who  are  affected  by  a  fraudulent  judgment, 
may  impeach  it  in  pleading,  or  treat  it  as  void  (k). 

2.    Contracts  ot  obligations  under  seal^  or  specialties,  such  as  CoimuoTt 
deeds  and  bonds,  are  instruments  which  are  not  merely  in  writing,  ]^^ 
but  which  are  sealed  by  the  party  bound  thereby,  and  delivered  by 
him  to  or  for  the  benefit  of  the  person  to  whom  the  liability  is 
thereby  incurred :  such  sealing  and  delivery  being  a  particular  form 
and  ceremony,  which  alter  the  nature  and  operation  of  the  agree- 
ment.    Neither  a  date  (Q,  nor,  at  common  law,  even  the  signature 
of  the  party(m),  is  essential  to  the  validity  of  an  instrument  as  a 
deed ;  but  there  cannot  be  a  deed  without  writing,  sealing  and  deliv- 
erj(n).  There  may,  however,  be  a  sufficient  delivery  without  words  (o),  What  a 
or  by  words  only,  without  any  act  of  delivery  (p);  as  where  a  party  JJ?**^^* 
to  an  instrument  sealed  it,  and  declared  in  the  presence  of  a  witness  ^f^  ^^ 
that  he  delivered  it  as  his  deed,  and  yet  kept  it  in  his  own  posses- 
sion ;  but  nothijig  further  transpired  to  qualify  the  declaration,  or 
to  show  that  he  did  not  intend  it  to  operate  immediately  (g);  and  so 
it  has  been  decided,  that  a  delivery  to  a  third  person  for  the  use  of 
the  oovenantee,  is  sufficient,  if  the  grantor  part  with  all  control  over 
the  instrument ;  ^  although  the  person  to  whom  the  deed  is  so  de-    [  ^4  ] 
livered  be  not  the  agent  of  the  covenantee  (r). 

A  party  may  likewise  deliver  a  deed  as  an  escrow^  that  is,  so  that 
it  shall  take  effect  or  be  his  deed  on  certain  conditions.  But  such 
delivery  need  not  be  by  express  words ;  for  if  from  all  the  facts 
attenduig  the  transaction  it  can  be  reasonably  inferred,  that  the 
writing  was  delivered,  not  to  take  effect  as  a  deed  till  a  certain  con« 
dition  was  performed,  it  will  operate  as  an  eicrow  («).  To  constitute 
a  delivery  as  an  escraWf  however,  it  must  always  be  made  to  a  third 
party,  and  not  to  the  grantee  or  covenantee  himself  (f). 

8.  In  speaking  of  nfnpJs  contracts  we  are  to  understand,  not  only     Soma 
such  as  are  merely  verbal,  but  also  such  as,  although  they  have  been  oamuois. 


1006; 


i)  flee  MoeeB  v.  Maeferlan,  2  Burr.  Dig. "  Fait/'  (B.  8). 

per  Lawrenoe,  J.,  in  Hayward  v.  (m)  Bac.  Abr.  "  Obligation/'  (C.) ;  2 

Ribbans,  4  East,  311 ;  3  Chit  Com.  L.  10.  BL  Com.  304 ;  17  Yes.  479. 

As  to  the  jnrisdiotion  of  the  Courts  oTer  (n)  Co.  Litt.  171  b. 

judgments   on    fraudulent   warrants    of  (o)  Id.  86  a. 

attorney,  see  Tidd,  9th  edit  547 ;  Harrod  ip)  Id. 

f .  Benton,   8  R    ft    C.  217 ;  Martin  v,  (q)  I>oe  d.  Gamons  e.  Knis^t,  5  B.  &  C. 

Martin,  3  R  ft  Ad.  984.  671. 

(t)  Be  Medina  v.  Qro?e,  10  Q.  R  152.  (r)  Doe  d.  Gamons  e.  Knight,  5  R  ft  C. 

h)  13  Elix.  0.  5 ;  27  Eliz.  c.  4 ;  Moore  671. 

c  Bowmaker,  7  Taunt  97 ;  S.  C.  2  Marsh,  (#)  Bowker  v,  Burdekin,*!!  M.  ft  W« 

892.  12d,  147. 

^  Bae.  Abr.  ^  Obligation,''  (0.) ;  Com.  (t)  Co.  Litt  86  a. 
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redaced  into  umting,  have  not  been  sealed  and  delivered.  "  All  con- 
tracts/' it  has  been  said,  '<  are,  bj  the  laws  of  England,  distinguiflh- 
ed  into  agreements  by  specialty  and  agreements  by  parol :  nor  is 
there  any  snch  third  class  as  contracts  in  writing.  If  they  be  mere- 
ly written,  and  not  specialties,  they  are  parol ''  (u)^  and  hi^Te  the 
same  efficacy,  properties  and  effect.^  The  difference,  theifefore,  is 
not  between  verbal  and  written  contracts;  bnt  between  parol  or 
written  contracts  on  the  one  hand,  and  specialties  or  obU^tions 
under  seal  on  the  other.  It  is  true,  that,  by  the  Stotute  of  Frauds 
(v),  certain  agreements  must  be  reduced  i<nto  writing,  and  signed  by 
the  party  to  be  charged  thereon;  and  other  mt>re  recent  acts  of 
parliament  have  rendered  writing  and  signature  indispensable  re- 
quisites to  the  validity  of  particular  promises  (w).  But  the  ceremo- 
nies of  writing  and  signature  are  in  these  cases  prescribed,  rather 
as  necessary  evidence  of  the  contract  or  promise  to  which  they  refer, 
than  as  essential  or  constituent  parts  of  the  engagement  itself  (x). 
In  fact,  the  agreement  is  complete  without  them ;  and  the  mere 
circumstance  of  its  being  reduced  into  writing  and  signed,  does  not 
alter  either  its  character  or  its  effect ;  but  there  are  still  wanting, 
and  must  be  supplied,  in  order  to  give  it  efficacy,  all  the  usual  re- 
quisites of  a  simple  contract.  ^Thus,  a  consideration  is  necessary  to 
the  validity  of  a  simple  contract,  whether  it  be  entered  into  verbal- 
ly or  in  writing. 


Nature 
and  prop- 
erties of 
simple 
oontraota, 
as  distin- 
guished' 
fh>m  oon- 
traots  un- 
der seaL 


4.  The  solemnity  and  deliberation  with  which,  on  account  of  the 
ceremonies  to  be  observed,  a  specialty  is  presumed  to  be  entered 
into,  attach  to  it  an  importance  which  does  not  belong  to  a  simple 
contract. 

Thus,  to  mention  the  most  striking  distinction :  -  in  the  case  of 
a  contract  not  under  sealt  a  covmderation  is  absolutely  necessary  to 
give  it  validity ;  whereas,  a  writing  sealed  and  delivered  is  supposed 
by  the  law  to  express  fully  and  absolutely  the  intention  of  the 
party  by  whom  it  is  executed ;  and  he  is,  therefore,  bound  by  its  ex- 
ecution, even  in  a  Court  of  equity,  whether  he  received  a  considera- 


(u)  Per  Skynner,  C.  B.,  in  deliyering 
the  opinion  of  the  judges  in  Rann  v, 
Hughes,  in  error,  Dom.  Proc.  7  T.  B. 
360,  n.  (a) ;  B.  C.  7  Bro.  P.  C.  661 ;  3 
Burr.  1672,  n.  («) ;  1  Bac.  Abr.  (5th  edit) 
11^,  marg.  n.  tit.  *'  Agreements/'  (B.  2). 

(v)  29  Car.  2,  a  3. 

(v)  A  promise  to  pay  a  debt,  baned 
by  the  Statute  of  limitations,  9  Geo.  4, 
c.  14,  8. 1 ;   3  &  4  Will  4,  o.  42,  s.  6 ;  or 


by  influu^,  9  Geo,  4,  e.  14,  8.  5,  must  be 
in  writing.    See  post  148,  note. 

(x)  See  Laythoarp  o.  Bryant,  3  Scott« 
238,  260 ;  Thornton  v,  Eempsler,  5  Taunt 
788;  Egerton  v,  Mathews,  6  East,  307. 
It  is  on  this  ground  that  a  party  may  «im 
on  a  oontraot,  although  it  be  void  as 
againtt  himself  for  want  of  his  signature, 
under  the  Statute  of  Frauds ;  Id. 


1  See  Cook  v,  Bradley,  7  Conn.  67 ;  People  v.  Shall,  9  Cowen,  778 ;  Burnet  r.  Bisoo,  4 
Johns.  236 ;  Thatcher  v.  Binsmore,  6  Mass.  301 ;  Brown  c.  Adams,  1  Stew.  61 ;  Beyer- 
lys  f^.  Holmes,  4  Munt  96 ;  Ballard  v.  Walker,  3  Johns.  Cas.  66 ;  Ferrine  e.  Cheeseman, 
^  Halst  174  \  Staokpole  v.  Arnold,  U  Meas.  3a 
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tion  for  tbe  grant  or  engagement  which  it  comprises  or  not  (y).^     Soiflb 
In  like  manner,  a  deed  is  good,  though  it  be  given  voluntarily,  pro-  ^^'^'^^^^^^ 
Tided  it  be  not  obtained  by  fraud,  and  do  not  impugn  any  of  the  ^^^"^^^"^^ 
rales  of  law  intended  for  the  protection  of  creditors  (2).^ 

Again :  the  technical  doctrine  of  estoppel  applies,  in  'general,  to  BstoppeL 
deeds  and  records  only ;  not  to  simple  contracts  (a).  But  it  ^s  not  [  ^6  ] 
to  be  snpposed  that  a  statement  or  admission  contained  in  a  simple 
contract  has  not  any  effect  as  against  the  party  making  it ; — ^the 
rule  being,  that  sudi  statement  or  admission  is  strong  premimptive 
evidence  against  the  party,  although  it  be  not  conclusive.^  He  is 
still  at  liberty  to  prove  that  such  admission  was  mistaken  or  untrue ; 

Of)  Bml   Heading  on   Uses,   79;  per  pnrohaser  fbr  a  yalnable  oonsideration, 

Abbott,  0.  J.,  Irons  v,  SmaUpieoe,  2  B.  &  though  with  notioe  of  the  prior  settle- 

Aid.  5ol,  5bi\  Pratt  v.  Barber,  4  Rusa.  ment  before  aU  the  purchaee-money  was 

GOT ;  1  Stej^  Ck>m.  462 ;  Plowd.  308 ;  2  paid,  or  the  deeds  executed,  and  though 

Bl.  Com.  446 ;  PaUofwes  v.  Taylor,  7  T.  B.  the  settlor  had  other  property  at  the  time 

475,  477;  Bimungion  v,  WaUis,  4  B.  &  of  the   prior   settlement,    and   did   not 

AkL  60O,  653.    And  see  per  Best,  C.  J.,  appear  to  be  then  indebted,  and  there 

MorieT  9.  Boothby,  3  Bing.  Ill,  112 ;  1  was  no  fraud  in  foot  in  the  transaction ; 

Fonh.  Tr.  £q.  5th  edit  842,  n.    But  it  for  the  law,  which  is  in  aU  cases  the 

seems  that  equity   wiU  not  in  general  judge  of  fraud  and  coyin  arising  out  of 

decree    specific   performance   of  a  deed  facts  and  intents,  infers  Ihiud  in  this 

entirely    without    consideration.    See    1  case  upon  construction  of  the  statute  27 

fbnh.  151,  n.;  Wydberl^  v.  Wycherlmr,  Eliz.  e.  4;  Doe  d.  Otley  v.  Manning,  9 

2  Eden,  177 ;  GroTes  «.  GroTse,  3  T.  &  J.  Bast,  59.    It   should   be  observed,  tha^ 

163.    In  the  case  of  a  deed  which  ope-  although  a  consideration  is  not  necessary, 

mtes  in  partial  restraint  of  trade,  some  in  general,  to  give  ^eot  to  a  deed  or 

eoBflidoration  -most  ezist ;  Homer  v.  Ash-  oorenant  under  seal,  yet  it  has  been  quea- 

fivd,  3  Bing.  322.  tioned,  whether  the  Mai  failure  of  a  con- 

(x)  See  13  EUz.  c  5;  27  Ells.  0.  4;  sideration,  obyiously  intended  to  exist, 

Bnterte  on  Fraudulent  ConTeyanoes ;  E.  and  upon  which  the  instrument  is  meant 

dutty'a  £q.  Index,  tit  "  Deeds,"  ^  and  to  be  founded,  will  not  afford  a  defence. 

^  Diebiar   and   Creditor,''   6 ;   Shears   1^.  See  per  I^e  Blsjic,  J.,  Bunn  v.  €hiy,  4  East, 

Borers,  3  a  &  Ad.  362.    In  the  case  of  190,  200 ;  and  Bose  tr.  Poulton,  2  &  ^  Ad. 

i^eyanoe  by  bargain  and  sale  there  822.  4 

be  some  Mnmtai^  consideration  to        (a)  2  Bl.  Ckmu  395;  Oon^  pig.  "Ea- 


nuae  a  usei    See  2  Saunders  on  Us^s,  toppeV'   (A).    See  Taylor  v.  Clow,  1  B. 

Srd  edit  45 ;  Shep.  Touch.  221 ;  2  Bl.  ^  Ad.  223.    A   recital  of  a  particular 

Con.  838;  4  Gmiae   Dig.  2nd  edit  27,  fact  in  a  deed  eatops  the  party ;  Cai^Mnter 

127,    136,    145 ;   Barton,    Index,    "  Con-  v.  Buller,  8  M.  ^  W.  209,  212 ;  Bowman 

aidomtions.^    In  the  case  of  a  oorenant  9.  Taylor,  2  A.   &   R   278 ;  Shelley  v, 

etand  seised  to  uses  Uiere  must  be  a  Wright,  WiUes,  K.  9.    Where  a  deed  con- 

oonaideration.    No  consideration  is  taining  a  coTonant  recites  a  former  deed, 

where   the   eonyeyanoe  is  by  which  former  deed  recites  a  particular 

Id.    As    to    the   difference  fact ;  gtMsre,  whether,  in  an  action  on  the 


a  good  and  raluable  considera-  ooTcaant,  the  defendant  is  estopped  1^ 

po§i;  Shepi  Touch.  221 ;  2  BL  sucl^  reciUl;  Cutler  v.  Bower,  11  Q.  B. 

Com.   296,    297,   n.    (7),    Chitt/s   edit  973.    Estoppel   is  when  a  man  is  oon- 

n«    geaeval  rule  is,  that  a  yoluntaiy  eluded  by  his  own  act  or  %cceptano«  to 

•oBTCjaaee  by  deed  ia  flood  both  at  law  say  the  truth ;  and  it  may  be  bj  matter 

mad  m  equity  against  the  party  himself,  of  record,   of  writing,   or   in  pait ;  Co. 

Id ;  Fonb.  Tr.  1^.  Book  L  c.  5,  a.  2.    A  Utt  852  a.    "A  deed  is  essential  to  an 

vofamtaiy  settlement  of  lands,  ma^e  in  estoppel,''  per  Bayley,  J.,  Pike  v.  "Eyn, 

cesMJderatJon  of  natural  Ioto  and  aifoo-  9  B.  &  C.  914.    A  biH  of  lading  is  not 

lion,  Sa  rmd  aa   agunat   a  subaequent  coxvclua;ye  eyidence  o(  the  sl^pment,  aa 


1  See  Lester  v.  Zachary,  1  Car.  Law,  381 ;  Center  p.  Billinghurst,  1  Cowen,  38 ;  Sum- 

er  9.  WUUams,  8  Masa  200 ;  Page  v.  Trufknt,  2  Mass.  159 ;  Thatcher  v.  Dinsmore,  5 

302;  Green  9.  Thomas,  2  Paipf.  318 ;  Guy  v.  M^an,  lDey.46;  Beldenv.Da- 

2Haa,433;  Reynolds  v.  Rogers,  5  HasL  (Ohio).  177;  Leonard  9.  Bates,  1  Black. 

173;  Dale e.  Booaeyelt,  9  Cosren,  307 ;  Caae «, Houston,  11  Wei^d,  106: 
*  Green  v.  Zhomaa,  2  Fairfl  818. 

Pttiahe.  Slcoe,  14  Fkk.  201, 202, 
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and  he  is  not  edt(;^)ped  or  ooncluded  hf  it^  unless  anoHier  pevson  b» 
been  induced  thereby  to  alter  his  condition ;  bat  if  this  be  ihe  emB, 
then  1^  is  estopped  with  respect  to  that  person  and  tiiose  claiming 
under  nim,  and  that  transaction  (b).  On  tne  other  hand,  m  betweoii 
the  parties *to  the  instrument,  and  in  an  action  upon  it;  or  where  an 
action  is  brojK^'ht  to  enforce  rights  ari^Uig  out  of  the  deed,  and  %ot 
QoUateral  to  it  (c) ;  a  deed  operates  as  a  .<x>nclusiye  bar,  imd  preyents 
all  inaqmry  into  the  truth  ((2) ;  except,  indeed,  in  cases  of  duress  or 
fraud,  or  where  there  existed  some  incompetency  in  the  contracting 
parties,  or  illegality  in  the  consideration  or  object  upon  or  for  whi(£ 
the  deed  was  made.  These  may  be  shown  in  order  to  defeat  the 
deed,  although  the  inurnment  afford  on  the  face  of  it  no  reason  to 
suspect  them ;  or  even  though  it  state  facts  which,  if  true,  would 
negative  their  existence  (e). 

And  as  a  deed  is  a  security  of  a  higher  nature,  so  it  operates  aa 
a  merger  or  extinguishment  of  a  simple  contract  ia  respect  whereof 
it  was  entered  into  (/) ;  upon  the  same  principle  that  a  judgment 
upon  a  specialty  merges  it  {§).  But  a  liability  by  deed  cannot  be 
varied,  released,  or  discharged,  so  as  to  defeat  an  action  thereon,  ex* 
cept  by  an  instrtment  of  equal  force  and  importance  (A). 

And  so  in  regard  to  the  remedies  afforded  by  law  upon  the  ^on- 
performtknce  of  a  specialty  obligation,  we  may  trace  the  favor 
shown  to  deeds. 

For  example,  in  the  case  of  a  simple  contract^  the  only  remedy 
at  law  upon  the  death  of  the  promisor,  is  against  his  personal 
representatives,  that  is,  his  executors  or  administrators  (i) ;  ant 
for  the  payment  of  simple  contract  debts,  his  real  estate  is  no 
available,  except  in  a  Court  of  equity;  nor  is  his  real  estate 
liable  even  in  equity  to  the  payment  of  his  simple  contract 
debts,  until  after  fjl  the  creditors  by  apedalty,  in  which  the  heir^p 
are  bound,  have  been  paid  in  full  ( jf). 

But  a  specialty  affects  the  realty  of  the  covenantor  or  obligor 
even  at  law;  and  upon  the  death  of  a  party,  who  has  bound 
himself  and  his  heirs,  eo  rumme,  in  a  deed,  the  covenantee  or 
obligee  may  sue  the  heir  or  executor  at  his  election,  and  may 
have  execution  of  the  land  descended  ,to  the  heir;  and  if  the 


between  the  shippers  of  goods  and  the 
ship-owner ;  see  Grant  v.  Norway,  10  C.  B. 
666 ;  Bates  v,  Todd,  1  Moo.  &  Rob.  106. 
Nor  is  a  receipt  conclusive  evidence; 
Graves  v.  Key,  8  B.  &  Ad.  313. 

(ft)  Per  Bayley,  J.,  Heane  v.  Rogers,  9 
B.  &  C.  677,  684;  and  see  Pickard  v. 
Bears,  6  A.  &  E.  469 ;  Gregg  v.  Wells,  10 
A.  &  E.  90;  and  Carpenter  v,  Buller, 
iupra.  See  the  above  rule  commented 
on.  Freeman  v,  Cooke,  2  Exch.  664. 

(e)  Wiles  v.  Woodward,  6  Exch.  667, 
663. 

((f)  Carpenter  v.  Bnller,  8  M.  &  W. 
209. 

(e)  C<niins  if.  Blantem,  2  Wils.  341; 
Hayne  v.  Maltby,  3  T.  B.  438 ;  Pazton  p. 


P6pham,  9  East,  408;  HiUs  v.  fie  Man- 
chester and  Salford  Waterworks  Company, 
2  B.  &  Ad.  644.  A  party  conveying  laiM 
by  deed  is  not  estopped  from  showing  that 
the  conv^ance  is  void  in  law;  &e  d. 
Preece  r.  Howells,  2  B.  &  Ad.  744. 

(/)  Bac  Abr.  "Debt,*'  (G.) ;  per  Lord 
Ellenborough,  Drake  v.  Mitchell,  3  East, 
268,  269.  This  rale  will  be  considered 
hereafter 

(g)  See  Id.;  3  Chit.  Codl  L.  11. 

(h)  Co.  litt  222  b,  n.  2;  Littler  tr. 
Holland,  3  T.  JEL  690;  per  Curiam,  Brad- 
dick  V.  Thompson,  8  £f^  346.    See  post. 

fO  9  Co.  89  a;  3  BL  Com.  302;  I 
Chit.  PI.  6th  #dit.  68. 

(/)  8  &  4  Will.  4.  c.  104. 


Wlkte  ham  hUen  devued  withoob  ita  bein^  made  subject  to  tfie     St»ui 
l^jment  (rf  debts,  the  deviaee  is  liable  to  be  charged  in  roapect  cosTEiOTB. 
<rf   BQcb  estate,   in   the  same  manner  ss,   and  joiotlj  with,   the  '-^'^v->^ 
heir ;  add  a  creditor  hna^ng  an  action  at  law  for  that  parpoae, 
ia   entitled  either   to  ms£e   the  deviaee   a  joint  defendant  with 
tbe-  heir,  or  to  sn^  tlie   devisee  alone,  when  therij  is  no  heir 
liable  (*). 

9o  a  speciritr  debt  is  entitled'  to  priority  over  a  simple  con* 
tract  debt,  in  the  payment  of  the  debts  of  a  testator  or  intea- 
fate  {t) ;  bnt  do  such  preference  ia  given  to  specialty  «laims  on  a 
bankiimfB  estate ;  the  bankrupt  laws  being  founded  on  the 
principle  of  equality. 

And  even  ae  regards  the  mode  of  pUading,  < 
^ween  actions  upon  deeds  and  actions  upon  &] 
seal.     Thus,  tlie  eommon  count*,  as  th^y  are  tei 
in  |u-  action:  on  a  deed ;  but  it  u  necessary  to  d 
the  deed  as  snch.     It  was  also  necessary,  until 
blaring  on  a  deed,  to  make  a  profat  in  curtoM 
pndnce  it  in  court  simnltaoeously  with  the  pleading  in  which  it 
ms  lUleged, — or  to  state  upon  the  record  an  excuse  for  the  omission 
to  make  such  pn(fert  (m).    And  when  a  prqfert  was  necessary,  the 
defsndaat  was  entitled  to  t^y^  of  the  deed,  that  is,  to*  hear  it 
read  (n).     But  in  declaring  on  a  simple  contract,  no  profert  was 
"ever  reqaiaite ;  nor  baa  ofer  ever  been  demandable  of  private  writ-    £  ^  1 
u^  not  onder  seal ;  although,  in  partieulor  inaUuices,  tlie  Court  will, 
in  the  exercise  of  ita  (iUacretion,  compel  either  party  to  permit  an 
inspection  of  a  written  agreement,  and  wiU  enforce  the  delivery  of 
a  copy  to  tlie  opponent  (o). 


2.  Having  thus  stated,  genemUy,  what  ia  the  nature  of  a  con- 
tract not  under  seal,  let  us  now  consider,  somewhat  more  at  large,  ^^^^q, 
what  are  the  requisites  of  such  a  contract.  iSixru 

A  contract  or  agreement  not  under  teal  may  be  defined  to  be— an  Cokwiot. 
engagement  entered  into  between  two  or  more  persona,  whereby,  in 
consideration  of  sometbing  done  or  to  be  done  by  the  party  or 
parties  on  one  aide,  the  party  or  parties  on  the  other  promise  to  do 
or  omit  to  do  some  act  {p}^.  And  from  this  definition  it  appears,  that, 
to  constitute  soch  an  agreement,  there  most  be:  1st,  the  recipro- 
cal or  mutaal  assent  of  two  or  more  persons }— 2ndly,  a  good  and 
valid  consideration  ; — and,  Srdly,  soucthing  to  be  done  or  omitted 

(1)  See  tits  BUL  11  Geo.  4  A  1  WIU.  4.  (o)  81«ph.  o>  PI.  74. 

«.  47,   ud  Bm.   Abr.   "-Ettr,"   (T.)  j  S  M  Steph.  on  PI.  76 ;  wid  bm  14  &  16 

Smad.  137  > ;  Co.  LitL  aOO  ».  Vict  &  »9,  i.  6. 

(D  3  K.  Cob.  463.  (y)   Oom,   Wg.  "  Apeement,"  (A.  1) ; 

(»)  Sm  lo  &  16  Vict.  c.  76,  B.  65,  tqr  TtoKd.  C.  IT  ft;  per  Lord  Ellenborou^ 

wUdi^re/crl  and  owr  are  aliolulied.  Wain  e.  Warltera,  5  East,  10,   17 ;   Bm. 

(a)  iCUtPLfitt  ediL3»7;Stepli.  o>  Abr.  "  A:sreemeaU ;"  Od.  litt.  47  b. 
B.7a. 

'  ftr  %  dtfatokm  ot  a  amma  w  mrmMat,  »d  a  crititawB  «■  brmer  definltioaa,  ■«» 
A«K  Jtt.  tcL  30.  p.  1-4. 


■ 
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Bomm     which  is  the  loig^t  of  the  contract ;  whilst  in  these  requisites'^there  aie 
*'*""™^^'**'  involved  the  wo  following  conditions,  viz.     Ist,  that  the  assenting 
^'^'^^^^^^^  parties  should  be  competent  to  contract ;  and,  2ndl7,  that  the  object 
of  the 'Contract  should  be  in  itself  legal  (y). 

There  are  also,  as  we  have  already  observed,  certain  statutable  re- 
quisites of  a  contract,  in  regard  to  its  being  reduced  into  writing^ 
&C.,  in  certaijfl  cases ;  and  there  are  others  in  respect  to  the  necessi- 
ty of  stamping  written  agreements ;  but  these  subj^cts,  as  well  as 
the  law  respecting  the  competency  of  particular  parties  to  eontracty 
and  the  m/hject-m^LUer  of  agreements,  will  be  considered  in  a  subse- 
quent part  of  this  work.  The  requisites  of  mubinal  cusent,  and  of 
the  consideration,  demand  our  attention  at  present. 

« 

or  ilka  M-       1st.  In  order,  then,  that  a  simple  contract  may  be  binding,  there 
■iwtof  tike  must  first  be  a  definitive  promise  by  the  party  charged,  accepted 
^j?*^**^     *by  the  person  claiming  the  benefit  of  such  promise.^    Accordin^y, 
L  ^  J     no  contract  is  raised  by  a  mere  ex  parte  affimation,  in  discourse,  or 
by  a  mere  overture  or  oflter  to  enter  into  an  agreement,  not  defini- 
tively and  expressly  assented  to  by  both  parties  (r).^    Thus : — '*  If 

(q)  "  It  is  of  ihe  essence  of  obligar  1,  2,  art  1101,  1108.  Bognon,  in  his  edi- 
tions that  there  should  be,  1st,  a  cause  tion  (1831)  of  the  Code,  thtts  comments  on 
from  wMoh  the  obligation  proceeds ;  ^e  w<»ds  "  sont  essentieUes," — ^rti. "  aind 
2ndlj,  persons  between  whom  it  is  con-  V  abtenee  d*  une  mcuU  d$  en  qiuif  wndUknm 
tracted;  and,  drdly,  something  which  is  emp^ht  que  U  corUrat  n^exitte  f*  and  on. 
the  olject  of  it"  1  Pothier  on  Obi.  the  words  "de  la  partie  qui  s' oblige,"  he 
part  1,  elk  1.  *'  JDe  wt^tnA  ett  ims  conprn-  remarks,  **  RSiakion  memttpUU.  II  faatt 
Hon  par  laquelle  une  ou  pluHeun  pereonnee  a^'outer:  H  de  la  partie  envere  laqueUe  <m 
s'oBUOENT  envers  une  ou  pluaieure  auiree,  e^  obUge,  Car  U  n'yapaade  eontratmeme 
a  donner,  a  fairej  ou  a  ne  pae  faire^  qudque  vmUUeralf  tarn  U  conamlement  dee  deta 
ehoee,"      "  Quatre   eondUione    eoni    eeeenr  parHee" 

4ieUe8  pour  la  validity  d'  une  convention ;  le  (r )   See  per  Tindal,  C.  J.,  Jackson  v. 

eontmtemml  de  la  partie   qui  e^oblige ;    ea  Galloway,  6  Scott,  786,  792.    "  A  oon- 

tapaaU  de  contraeter;  un  oljei  certain  qm  tract,''  says  Pothier,    "includes  a   oon- 

forme    la   matUhe   de    V  engagement ;   une  currence  of  intention  in  two  parties,  one 

cauee  licHe  done  V  obligation,      French  Civil  of  whom  promises  something  to  the  okher. 

Code, "  Des  Gontrats,''  Book  HL  tit  3,  c.  who,  on  his  part,  accepts  such  promise. 

^  See  Brace  v.  Pearson,  3  Johns.  534.  They  must  assent  to  the  same  8nbject-ma4rter 
in  the  same  sense.  Hasard  v.  NewJEng.  Mar.  Ins.  Co.,  1  Sumner,  218.  If  one  party 
does  not  accede  to  a  promise  as  made,  the  other  party  is  not  bound  by  it  Tuttle  9. 
Loye,  7  Johns.  470 ;  Eliason  v.  Henshaw,  4  Wheat  225 ;  Falls  v,  Gaither,  9  Porter, 
605 ;  Hutchinson  v.  Bowker,  5  Mee.  &  Wels.  535.  It  is  not  material  by  which  of  the 
parties  'to  an  agreement  tiie  words  are  spoken,  if  the  assent  of  the  other  appears. 
The  intent  is' to  goyem.  Per  Putnam,  J.,  in  Hubbard  v.  Coolidge,  1  Met  93.  And 
where  a  conyersation  is  relied  upon,  as  proof  of  an  agreement,  it  is  a  question  for  the 
jury,  when  the  point  arises,  whether  such  an  assent  of  the  minds  of  Uie  parties  took 

1>lace,  as  to  constitute  a  yaUd  contract,  or  whether  what  passed  between  them  was  a 
cose  conyersation,  not  understood  or  intended  as  an  agreement    Thurston  v,  Thorn- 
ton, 1  Gushing,  89. 

^  If  A.  sign  a  writing,  that  he  will  sell  B.  a  house  on  certain  terms,  it  is  a  mere 
proposition,  and  not  an  agreement,  unless.B.  assents  to  it  Tucker  v.  Wood,  12  Johns. 
190 ;  McKinley  v,  Watkins,  13  Illinois,  140.  See  also  Bruce  o.  Pearson,  3  Johns.  534 ; 
Tuttle  v.  Loye,  7  Johns.  470.  Cope  «.  Albinson,  16£ng.Lawand  £q.  Rep.  470.^  Where 
A.  proposed  to  exchange  horses  with  B.  and  to  giye  B.  a  -specific  sum,  as  difference, 
which  proposition  B.  reseryed  the  priyilege  of  determining  on  by  a  certain  day,  and 
before  the  day  came,  A.  gaye  B.  notice,  Uiat  he  would  not  confirm  tiie  oifered  contract, 
it  was  held,  tiiat  no  action  could  be  sustained  by  B.  for  the  difference  proposed  to  be 
paid.  Bskridge  v,  Gloyer,  5  Stew  &  Porter,  264.  See  yol.  20,  No.  39  American  Jurist 
l5, 16-22.  To  render  a  proposed  contract  binding,  it  must  be  acceded  to  by  both 
parties.  A  mere  yoluntajry  compliance  with  its  teems  by  one,  who  had  not  preyionBlj 
agreed  to  it,  does  not  render  the  other  liable  on  it    Johnston  i>.  Feeder,  7  Waitte,  A 
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iilieTe1)e  a  oommanication  l)etw6en  ilie  fatlter  of  A.  and  B.,  respect-     Siabfa 
iiig  a  marriage  between  A.  and  the  daughter  of  B.;  and  B.  then  ^"'^^■« 
affirms  and  declares  to  the  father  of  A.  that  he  will  give  to  him  ^Jj^^^*^ 
who  mihries  his  daughter  with  his  consent  lOOZ.,  and  afterwards  A.  atituterS 
marries  the  daughter  of  B.  with  his  consent ;  yet  this  declaration  of  general 
B.  does  not  raise  a  promise  upon  which  asstumpsit  lies,  because  these 
words  do  not. include  a  promise."     This  is  laid  down  in  BoUe's 
Abridgment  (if ;  and  in  a  not6  of  the  same  case,  to  be  found  in  Tel- 
▼erton  (^),  the  Court  are  reported  to  have  said ; — "  The  action  doth 
not  lie,  for  asienUt  et  publtcavit  do  not  make  words  that  include  a 
promise.    It  is  not  averred  nor  declared  to  whom  the  words  were 
spoken,  and  H  is  not  reason  that  the  defendant  should  be  bound  bj 
finch  general  words  spoken  to  excite  suitors ;" — from  which  it  would 
se^n,  that  in  this  case,  the  Court  proceeded  upon  the  principle,  that 
there  was  not  a  final  promise  by  the  defendant  to  pay  the  money  ta 
the  plaintiff,  aetepted  by  the  latter,  and  considered  by  both  parties 
at  the  time  to  be  binding  on  the  defendant  (v!)^ 

And  there  are  many  modem  decisions  to  the  sam^  effect.  Thus, 
*where  the  defendant's  brother  was  indebted  to  the  plaintiff;  and  [*10  ] 
the  defendant  wrote  a  letter  to  the  plaintiff,  stating  that  *^  he  wished 
to  know  if  the  plaintiff  would  give  the  brother  a  full  discharge,  if 
t-he  def<mdant  would  pay  a  moiety  of  the  debt ;  that  the  defendaftt 
liad  specified  what  he  would  pay,  and  no  more ;  and  that,  if  the 

A  jM^Keitetioa  is  a  pronuee  noi  yet  ao-  that  he  irill  pr^  bo  much  money  with 

cefied  bj  the  perton  to  whom  it  is  made,  his  daughter  in  marriage ;  for  the  agree- 

JhiUaiaHo  e$t  moUus   offereniis  pronda^wn,  ment  must  be  complete  upon  which  an 

A  pollicitation,  acooiding  to  the  rules  of  assompsit  lies."    And  Key,  R.  11 ;  Dan. 

tten  natural  law,  doee  not  produce  what  26,  are  referred  ta 

can   be   properly  called   an  obUgation;  (<)  Telv.  11.    It  is  reported  under  th#        ' 

And  the  person  who  has  made  the  promise  name   of  Weeks   v.   Tybold.    Since   the 

nay  rtirael  it  any  time  before  it  is  ac-  Statute  of  Frauds,  29  Oar.  2,  c.  8,  promi- 

eejied,  fat  there  cannot  be  any  obliga-  ses  to  pay  money  in  consideration  of  mar- 

tion  without  a  ri^t  being  acquired  1^  riage  must  be  In  writing. 

the  person  in  whose  favour  it  is  contract-  (u)  A  promise  to  pay  a  reward  to  any 

ed,  against  the  party  bound.    Now,  as  I  penon  who  may  apprehend  an  oifender, 

«awiot«  by  the  mece  act  of  laj  own  mind,  dsc^  Will  support  an  action ;  see  potL    In 

transfer  to  another  a  ri^^t  in  my  goods  that  ease,  however,  there  is  an  enga^ 

without  a   concurrent  intention  on  his  ment  which  is  as  certain  and  final  as  cir- 

pari  to  accept  them,  neither  can  I  by  my  cumstances  wiU  allow,  and  the  promise 

pcomise  ooidbr  a  ri|^t  against  my  person,  is  inUndui  \fy  the  par^  to  operate  as  a 

vncil  the  person  to  whom  the  promise  is  final  and  binding  contract  with  the  person 

made  has,  by  his  aeeepUxnce  of  it,  con-  who  acts  upon  it    It  seems  that  a  Tqpr&- 

eurred  in  the  intention  of  acquiring  such  tmUrtion  having  relbrence  to  a  bill  of  ei^ 

xigM^''    1  Fot  on  Oh.  pt  1,  c  1,  s.  1,  change,  and  implied  by  law  from  certain 

artL  2.  acts  of  the  party,  (as  that  a  party  accept- 

(v)  Trinity  Term,  8  Jac,  K  R.,  Week  ing  a  bill  for  the  drawee,  had  his  authori- 

•.  Tibohl,  ner  Curisai,  Roll  Abr.  **  Action  ty  to  do  so,)  cannot  be  viewed  by  a  person 

■or  Case  ^  (M.),  pi.    1.     In   Com.    Dig.  who  iubtequenily  becomes  an  indorsee,  as 

**  Action  upon  the  Case  upon  Assump-  tkpromtM  or  jfuaraiUee  to  himself,  so  as  to 

nft,"  (T.  2)  Uds  ease  is  thus  cited—"  As-  enable  him  to  bring  aaumnU;  see  per 

does  not  lie  upon  a  speech  in  Lord  Tenterden,  C.  J.,  Polhill  v.  Walter,  8 

;  as,  if  a  man  in  discourse  say  B.  &  Ad.  22,  23. 


Train  9.  Gold,  S  Pick.  880 ;  Ekkridge  v,  Olover,  6  Stew.  &  Porter,  264.    But  if  one 

ton  promise  anotiier  to  pay  him  a  sum  of  money,  if  he  will  do  a  particular  act, 

the  latter  does  the  act  before  the  revocation  of  the  promise,  the  promise  becomes 

liinding,  aMJiong^  the  promisee  does  not,  at  the  time,  engage  to  do  the  act,  the  doing 

Hw  act  being  a  good  consideration  for  the  previous  promise,  and  the  promise 

loanqaesttodotheact    Baonerv.  Ptrine,  9  Barbour  Sup.  Ct  202. 
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Bam^  plaintiff ~  would  accept  that,  he  was  to  call  upon  the  defendant  the 
ooNTEACTB.  ^^^^  moming :''  Lord  Ellenborough  was  of  opinion  that  the  defen- 
^''^"'^^"^^  dant's  letter  was  a  mere  proposition  to  pay  a  moiety,  i*eserving  a 
power  to  do  any  thing  or  nothing  as  he  pleased  the  next  day ;  and 
that,  at  all  events,  it  would  be  necessary  to  show  that  the  plaintiff 
%ad  acceded  tp  the  proposal  in  writing  (v).  So,  where  the  defendant 
wrote  a  paper,  containing  assurances  to  the  plaintiff  that  a  third 
person  was  worthy  to  be  trusted  to  a  certain  amount,  and  adding 
that  he,  the  defendant,  had  no  objection  to  guarantee  the  plaintiff 
against  any  loss,  from  giving  the  third  person  credit  upon  an  order 
he  had  sent  to  the  plaintiff ;  it  was  held,  that  the  paper  did  not 
amount  to  a  guarantee,  the  plaintiff  having  given  no  notice  that  he 
accepted  it  as  such,  and  the  defendant  not  having  consented  that 
it  should  be  a  conclusive  guarantee  (x).  And,  in  like  manner, 
where  the  defendant  wrote  to  the  plaintiffs  in  the  following  form : — 
*'  F.  informs  me  that  you  are  aoout  publishing  an  arithmetic  for 
him ;  I  have  no  objection  to  being  answerable  as  far  as  50^;  for 
my  reference  apply  to  B.;'^  it  was  held,  that  the  plaintiffs,  not  hav- 
ing proved  any  notice  to  the  defendant  that  they  accepted  his  offer, 
were  not  entitled  to  recover  (y). 

So  in  Cooke  v,  Oxley  (z)^^  the  declaration  stated,  that  the  defend- 
ant had  proposed  to  sell  and  deliver  to  the  plaintiff  good&  upon  cei^ 
tain  terms,  if  the  plaintiff  would  agree  to  purchase  them  upon  those 
terms,  and  would  give  the  defendant  notice  thereof  before  four 
o'clock  on  that  day.     Averment,  that  plaintiff  did  agree,  and  gave 
the  required  notice,  but  defendant,  on  request,  did  not  deliver.  After 
verdict,  the  judgment  was  arrested ;  and,  a  writ  of  error  havin^f 
been  brought,  that  decision  was  affirmed,  on  the  ground,  that  it  ap- 
"peared  by  the  record  that  there  was  only  a  proposal  of  sale  by  one 
party,  and  no  allegation,  that  the  other  party  had  acceded  to  the 
contract  of  sale  (a). 
Wiiereoon-       ^>  o^  the  principle  that  mutual  assent  is  necessary  in  order  to 
tract  con-    there  being  a  binding  contract,  it  is  held,  that  where  an  agreement 
letten^  an-  ^®  sought  to  be  established  by  means  of  letters,  such  letters  will 
B^er  '        iiot  constitute  an  agreement,  unless  the  answer  be  a  simple  accept- 
most  be  a  ance,  without  the  introduction  of  any  new  term.^     Thus,  where  the 
oeptanoeoT  correspondence  between  two  parties,  with  reference  to  the  sale  of  a 
offer.  mare  amounted  altogether  to  this : — that  the  defendant  agreed  to 

r  oil  1    8}^^  twenty  guineas  for  her  if  there  were  a  warranty  of  her  being 
sound,  and  quiet  in  harness ;  but  the  plaintiff  wrote  in  reply,  war- 

(o)  Oannt  v.  mil,  1  Stark.  10.  (a)  See  obserratioBB  on  this  caae,  per 

{x)  M'lyer  v.  Richardson,  1  M.  &  S.  Bayley,  J.,  in  Humphreys  v,  Carvalho,  1^ 

^7.  East,  4S :  and  per  Best,  C.  J.,  in  Rontledge 

(y)  Moicley  v.  Tinkler,  1  Or.  M.  &  B.  v.  Grant,  1  M.  &  P.  738 ;  Su  C.  4  Bing.  66a 

692.  And  Bee  Head  v,  Diggon,  3  M.    dc   B. 

(2)  3  T.  R.  653 ;  affirmed  in  the  £x-  97. 
chequer  Chamber,  Id.  note  to  2nd  edit 

1  See  Mr.  Metcalf  s  remarks  on  Uiis  case  in  No.  39  American  Jurist,  17-22,  and 
also  the  remarks  of  Parker,  Ch.  J.,  on  the  same  case  in  M'Culloch  v.  Eagle  ina.  Co.  1 
Pick.  281,  282. 

>  Bmoe  9,  Pearson,  8  Johns.  CS4.    Sea  Tnttle  v.  Lore,  7  Jehns.  i7a 
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ranting  her  to  be  sound,  and  qoiet  in  dovhU  harness  only ;  it  Was 
held,  that  there  was  no  complete  contract  in  writing  between  the  ww^EAorg, 
parties  (A).  Sp,  in  the  case  of  Koutledge  v.  Grant  (c?),  where  the  defen-  '^-^'v^*^ 
dant  offered,  in  writing,  to  purchase  of  the  plaintiff  the  lease  of  a 
house,  provided  possession  would  be  given  on  the  25^  Jyly,  and  a 
definitive  answer  within  six  weeks ;  and  the  plaintiff  accepted  the 
proposal,  offering  to  give  possession  on  the  \st  Augvst;  whereupon 
the  defendant  aftefwards,  and  before  the  six  weeks  had  expired,  re- 
tracted his  offer : — ^it  was  held,  that  this  was  no  acceptance  of  the 
defendant's  offer  (d).  And  so,  where  the  plaintiff  applied  to  the  pro- 
visional committee  of  a  railway  company  for  sixty  shares,  undertak- 
ing, by  a  letter  in  the  form  prescribed  in  the  prospectus,  to  accept 
the  same,  subject  to  the  regulations  of  the  company,  and  to  pay, 
when  lequired,  the  deposit  thereon ;  and  the  committee,  by  letter,  in- 
formed the  plaintiff  that  they  had  allotted  him  sixty  shares,  upon  con- 
dition that  the  deposit  was  to  be  paid  on  or  before  a  .certain  day,  m 
defauU  of  which  the  aUotment  tmild  be  forfeited : — it  was  held,  that 
the  allotment  did  not  constitute  a  valid  contract,  the  same  not  being 
a  simple  aooeptance  of  the  plaintiff's  proposal  (e). 

Another  consequence  of  the  above  principle  is, — that  until  both  ^*^*  *' 
parties  are  agreed,  either  has  a  right  to  withdraw  from  the  negocia-  tj  to  n^ 
tion ;  80  that  a  party  is  not  only  not  bound  by  a  mere  offer  not  ao-  tnusi. 
oepted ;  but  may  retract  such  offer  before  it  is  accepted,  by  a  com- 
munication to  the  person  to  whom  the  offer  is  made  (/). 

Bat  this  latter  rule  must  be  received  with  the  following  qualifica-  ?^"^""?" 
tion,  vis. :  that  if  an  offer  be  made  to  a  party  at  a  distance,  by  let-  oontinu- 
ter,  it  is  presumed  to  be  constantly  repeated  until  the  period  for  ao-  anoe  of  in- 
eeptanoe  arrives,  up  to  which  period  it  is  to  be  inferred  that  there  is  **^^!J^*** 
a  continuation  of  the  intention  to  contract;  ^and  that  the  accep-     roi9i 
tanoe  of  the  exact  terms  proposed,  within  the  precise  period  limited,     ^       J 
shall,  when  forwarded,  complete  the  contract,  provided  the  party 
making  the  offer  have  not,  in  the  interim,  withdrawn  it.^ 

Thus,  in  Adams  v.  Lindsell  (g),  the.  defendant,  by  letter,  offered  to  ^£tter 
sell  certain  goods  to  the  plaintiff,  receiving  an  answer  by  retwm  of 
post  The  letter  to  the  plaintiff  being  misdirected,  the  answer,  sig- 
nifying the  acceptance  of  the  offer,  arrived  two  days  later  than  it 
ought  to  have  done.  This  was  caused  by  the  defendant's  mistake. 
The  defendant  had,  on  the  preceding  day,  sold  the  goods  to  a  third 
person.  The  Court  held,  that  there  was  a  binding  contract  with  the 
plaintiff,  and  that  an  action  lay  for  non-delivery  of  the  goods. 
They  considered,  that  a  party  who  transmitted  a  proposal  by  Utter ^ 

(ft)  Jcfrobn  «.  Norton,  4 11  &  W.  155.  194  ;  1  Sugd.  V.  &  P.  165 ;  EUaflon  v. 

{€)  4  Bing.  653,  and  1  M.  &  P.  717.  Henshaw,  4  Wheaton,  225. 

Mr.  Justice  Oaselee  declined  to  ^re  an  U)  Wontner  v,  Shairp,  4  C.  B:  404, 441 ; 

opiniott  on  tlie  principal   point,  as   he  Duxe  o.  Andrews,  2  Exch.  290.    See  also 

coBsidsred  that  the  anthonties  referred  ChapUn  v.  Clarke,  4  Exch.  403. 

to  umared  to  be  oontradi^lpiy ;  1  M.  &  (f)  Bon^ledge  v.  Grant,  4  Bing.  653, 

(d)  See  also  HoUand  v,  Ejre,  1  S.  dc  &^     (^)  1  B.  &  Aid.  681. 

_ » 

1  Sm  Maetier  v.  Frith,  6  WendeU,  103.    The  offer  mvst  be  aooepted  within  a  reason- 
able tame,  or  the  party  making  it  will  not  be  bound.    Peru  v.  Turner,  1  Fairf.  185 ; 
s.  CtomentB,  8  Mass.  1 ;  Johnston  v.  Fessler,  7  Watts,  48. 
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BaatM  moffb  be  oonfiidered  as  renewing  his  offer  every  moment,  until  ihe 
"'™*'"""  time  at  wliich  the  answer  is  to  be  sent,  and.  then  the  contxuct  is  goh^ 
pleted  by  the  aoceptanoe  of  the  offer.  They  said,  th^  if  the  law 
were  otherwise,  no  contract  could^ever  be.  completed  l9y  the  postb 
For  if  the  defendant  were  not  bonnd  by  his  offer,  when  accepted  by 
the  plaintiff,  nntil  the  answer  was  received,  then  the  plaintiff  onght 
not  to  be  bonnd  nntil  after  he  had  received  the  notification  that  the 
defendant  had  received  his  answer  and  assented  to  it ;  and  so  ib 
might  ffo  on  a<2  infinittim.^  And  this  distinction  was  recently  re- 
cognised and  acted  upon  in  the  House  of  Lords,  in  the  followiagp 
case : — ^A.  B.,  of  Glasgow,  offered,  by  letter,  to  sell  to  C  D.^  o{  liv- 
erpool,  a  quantity  of  iron  on  certain  terms.  By  the  usage  of  the 
trade,  C.  D.  was  bound  to  accept  or  refuse  the  offer  by  return  of 
post ;  and  he  did,  in  fact,  write  and  post  a  letter  accepting  it  in  due 
time.  By  an  accident  connected  with  the  transmission  of  the  letter 
by  the  post-office,  however,  this  letter  did  not  reach  A.  B.  until  one 
post  later  than  it  ought ;  and  he  therefore  treated  C.  D.'s  letter  as 
no  acceptance ;  but  their  Lotdshipe  held,  that  G.  D.'s  acceptance  of 
the  offer  was  complete,  and  that  A.  B.  was  bound  to  fulfil  the  con- 
tract (h). 

[The  case  of  H'Gulloch  v.  Eagle  Ins.  Co.,^  involved  an  in- 
quiry similar  te  that  in  Adams  v.  Lindsell,  above  cited.  The  mate- 
rial facts  in  H'Gulloch  v.  Eagle  Ins.  Go.  were  these :  The  plaintiff 
wrote  te  the  defendants  on  the  27th  of  December,  te  ascertain  <m 
what  terms  they  would  insure  a  certain  sum  on  his  vessel  and  cargo 
from  a  foreign  port  to  the  United  States.  The  defendants  replied, 
on  the  Ist  of  January,  that  they  would  take  the  risk  at  a  per  cent- 
age  named  in  their  letter.  The  plaintiff  received  the  letter  of  the 
defendants  on  the  3d  of  January,  and  on  the  same  day  the  plaintiff 
wrote  and  put  inte  the  post-office  a  reply,  requesting  the  defendante 
te  fill  out  a  policy  on  the  terms  they  had  proposed.  But  in  the 
mean  time  the  defendants,  on  the  2d  of  January,  had  written  te  the 
plaintiff  declining  te  take  the  risk ;  but  the  defendants'  letter  of 
the  2d  of  January  did^not  reach  the  plaintiff  until  after  he  had  sent 
his  letter  of  the  3d  of  January.  The  vessel  was  afterwards  lost. 
The  only  question  was,  whether  there  was  on  the  above  facts  a  valid 
contract  for  insurance  between  the  parties.  The  Court  held,  that 
the  defendants  had  not  made  a  contract.  Parker,  C.  J.,  in  deliver- 
ing the  opinion  of  the  Gourt,  said : — '*  It  is  contended  by  the  plain- 
tiff, that  the  bargaiti  was  complete,  at  the  moment  he  wrote  and  put 
inte  the  mail  his  letter,  signifying  his  acceptance  of  the  terms  of- 
fered by  the  defendants ;  that  the  treaty  was  open  until  they  should 
have  received  that  letter,  and  that  in  the  mean  time  they  had  a 
right  te  withdraw  their  offer.    We  adopt  the  latter  opinion  as  the 

(A)    IhuUop  V,  HinpinB,  12  Jur.  295,    Tofiwm,  8  C.  K  22d. 


Bom.  Proo.;  1  H.  L.  Ca.  d81[;  namm  v. 


1  See  Mactier  v.^Trith,  6  WendeU,  116,  117, 118 ;  Chiles  v.  Nelson,  7  Dana,  281 ; 
Falls  V.  Oaither,  9  Porter,  605 ;  The  Palo  Alto,  Davies's  Rep.  344 ;  Hamilton  v,  Ltco- 
ming  Ins.  Co.,  5  Barr,  339.  The  contract  is  made  at  the  place  where  it  is  asMated  to. 
Mln^rercr.*  Parks,  8  Meto$lf;  207. 
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mart  naflonUe.  The  offior  did  not  bind  the  plaintiff  nntil  it  vas  SnmA 
accepted,  nod  it  conld  not  be  accepted  to  the  knowledge  of  the  defen-  <»»'«*oTa. 
dantB  until  the  letter  annonneing  the  acceptance  was  received,  or  at  ^«^^>^^'^^ 
most  nntil  the  regolar  time  for  its  arrival  by  mail  had  elapsed." 
This  dedsioii  ia  directly  opposed  to  Adams  v.  Lindsell,  and  has  not 
been  followed  in  subsequent  cases  involving  the  same  point.^  Mr. 
Chancellor  Kent,  upon  this  point,  remarks^: — ''In  creating  the 
ocmkract,  the  n^otiation  may  be  conducted  by  letter,  as  is  very  com- 
moa  in  meieantile  transactions ;  and  the  contract  is  complete 
'when  the  aiiawer,oontiKining  the  acceptance  of  a  distinct  proposition, 
ia  dispatched  by  mail  or  otherwise,  provided  it  be  done  with  du^  dili* 
fgBDce  after  the  receipt  of  the  letter  containing  the  proposal,  and 
before -any  intimation  is  received  that  the  omr  is  withdrawn." 
^  The  better  opinion  of  jurists  is,  that,  as  soon  as  an  offer  by  letter 
is  accepted,  the  consent  is  given  and  the  contract  is  complete,  al- 
though the  acceptance  had  not  been  communicated  to  the  party  by 
whom  the  offer  was  made,  provided  the  party  making  the  offer  was 
alive  when  the  offer  was  accepted."^ 

Pothier  (t)  places  this  subject  in  a  very  intelligible  light.  ''  In 
the  contract  of  sale,  sa  in  other  contracts,  there  may  be  consent  of 
parties,  not  only  between  those  who  are  present,  *but  those  who  are  [  ojg  j 
absent,  by  letters  or  by  an  agent,i»p^  qmtolam  autper  nuntium.  In 
order  to  constitute  consent  in  this  case,  it  is  necessary  that  the  in- 
tention of  the  party  who  writes  to  another  to  propose  the  bargain, 
shonld  continue  until  the  time  at  which  the  letter  reaches  the  other 
party,  and  at  which  the  latter  declares  that  he  accepts  the  bargain. 
This  intention  is  presumed  to  continue  as  long  as  nothing  appea,rs 
to  the  contrary ;  but  if  I  write  to  a  merchant  of  Leghorn,'  a 
letter  in  which  I  propose  to  purchase  of  him  a  certain  quantity  of 
merchandise,  at  a  certain  price ;  and,  before  my  letter  can  have 
*  reached  him,  I  write  a  second  letter,  by  which  I  intimate  that  I  no 
longer  desire  to  make  this  purchase ;  or  if  before  that  time  I  die, 
or  lose  the  use  of  my  reason,  althoug;h  this  merchant  of  Leghorn, 
at  the  receipt  of  my  letter,  in  ignorance  of  the  change  of  my  inten- 
tion, or  my  death,  or  my  insanity,  answers  that  he  accepts  the  pro- 
posed bargain,  yet  no  contract  of  sale  arises  between  us,  for  my  in- 
tention not  having  continued  until  the  time  at  which  my  letter  was 
received,  and  my  proposal  accepted,  the  consent  or  concurrence  of 

li)   TimUiB  Cbnlnrf  de  VerH€,  No.  32;  able  time  of  the  acceptance  being  com- 

maa  in  Kennedy  v,  heet  3  MeriTale,  441,  municated,  no  Tariation  has  been  made 

hoftd  SUon  said,  **  I  liave  always  under-  by  either  party  in  the  terms  of  the  offer 

ttood  the  law  of  the  Court  to  be,  with  so  made  and  accepted,  the    acceptance 

'"' fQ  ^Ug  l^lii^  ^f  contract,  that  if  must  be  taken  as  simultaneous  with  the 

canmnnioate  his  acceptance  of  offinr,  and  both  together  as  coostitutinff 

r,  within  a  reasonable  tune  after  such   an  agreement   as  the  Court   wiu 

the  offer  is  made,  and  if  within  a  reason-  execute.'' 

i 

1  See Mactier 0. Frith,  6  WcndeU,  104;  Brisban  v.  Boyd,  4  Paige,  17;  ATeriUv. 
,  12  Conn.  436 ;  Hamilton  v,  Lycoming  Ins.  Co.  5  Barr,  339 ;  Leyy  v.  Cohen,  4 
gotfiia,  1 ;  Ikyloev.  Merchants  Fire  Ins.  Ca  9  Howard  9.  &.  390. 

*  2  Kan,  (6th  ed.)  477. 

*  S  Km,  (6ih  ed.)  477,  note.    This  subject  is  Tery  ftilly  discussed  in  1  Duer  on  In- 
116-131,  in  notes.    See  also  tfead  ••  Diggon,  3  idaa.  ^  By.  97 ;  Thayer  v. 

Mut.  Flie  Ins.  Ca  10  Piok.  832. 


14  REQUISITES  OF  A  SIMPLE  COKTRACT. 

SnmJB  our  wUlfr  necessary  to  form  a  contract  of  sale  has  not  ocenrred.^ 
ooimuoTs.  ^jg  jg  ^jjg  opinion  of  Barthole,  and  of  the  other  doctors  cited  by 
^*^'">^'^^^  Bnineman  ad  legem  1  ff.  de  contractu  emptioimf  who  have  with  reason 

rejected  the  contrary  opinion  of  the  Gloss,  ad  dictum  Ijegem." 
Effect  of        ^^^  where  a  treaty  is  commenced  by  letter,  and  an  offer  made  by 
Terbal  w-  letter  is  verbally  rejected,  the  party  who  made  the  offer  is  relieved 
off^^^ma^   from  his  liability,  unless  he  consent  to  renew  the  treaty  (k). 
hj  letter.        If  there  be  an  acttud  mle  by  the  defendant  to  the  plaintiff,  subject 
Sale  onai>-  ^^^^  ^  *^®  plaintiff's  approval  of  the  quality  on  a  named  day,  and 
provaL       i^^t  a  mere  offer  to  sell ;  and  the  plaintiff  do  not  exercise  his  option 
of  renouncing  on  the  specified  day,  the  defendant  is  bound,    and 
cannot  afterwards  retract;  for  neither  party  had  an  option  after  the 
day  named,  and  the  plaintiff  must  be  presumed  to  have  approved  of 
the  goods,  and  assented  to  the  bargain  taking  effect  by  not  having 
renounced  it  (T). 

MutMUty.  From  what  is  stated  above,  it  appears  that  the  assent  or  consent 
of  the  parties  to  the  terms  of  the  agreement  must  be  muttutl,  even 
although  the  promise  of  one  of  them  be  in  itself  positive  and  unam- 
biguous.^ But,  although  this  be  the  case,  still  it  does  not  follow 
that  an  agreement  will,  in  every  case,  be  bad  for  want  of  mutuality, 

[  *14  ]  merely  because  each  party  cannot*  from  the  time  **of  the  making 
thereof,  have  an  action  upon  it,  in  regard  to  matters  to  be  performea 
by  the  other  contracting  party.  There  are,  certainly,  cases  in  which, 
if  it  appear  that  the  one  party  never  was  bound  on  his  part,  to  do 
the  act  which  forms  the  consideration  for  the  promise  of  the  other, 
the  agreement  will  be  void  for  want  of  mutuality ;  but  there  are 
others  in  which  this  rule  does  not  hold.  Thus,  if  A.  agree  that,  in 
consideration  that  B.,  the  obligee  of  a  bond  on  which  C.  is  liable, 
will  forbear  to  sue  C.  for  a  certain  time,  he,  A.,  will  pay  the  sum 
due  on  the  bond  to  B. ;  it  is  clear  that  B.  is  not  bound  by  his  promise 
to  forbear,  although  it  is  equally  clear  that,  unless  he  do  forbear,  he 
cannot  sue  A.  on  his  agreement  (m).  And  so,  where  a  person  says, 
''  In  case  you  choose  to  employ  this  man  as  your  agent  for  a  week, 
I  will  be  responsible  for  all  such  sums  as  he  shall  receive  during 
that  time,  and  neglect  to  pay  over  to  you  ;*'  the  party  indemnified 
is  not,  therefore,  bound  to  employ  the  person  designated  by  the 
guarantee ;  but  if  he  do  employ  him,  then  the  guarantee  attaches 
and  becomes  binding  on  the  party  who  gave  it  (n).     In  such  cases 

(k)  Sheffield  Canal  Company  v,  Sheffield  (m)  See  Morton  v.  Bum,  7  A.  &  K  19, 

and   Rotiierham    BaUway    Compaaj,   8  26. 

Railw.  Cas.  121.  (n)  Per  Parke,  B.,  Kennaway  v.  Tre- 

(Q   Humphreys  v.  Caryalho,   16  East,  learan,  5  M.  &  W.  498,  501 ;  and  see  per 

45.    As  to  sales  on  trial  see  post  349,  in  Patteeon,  J.,  Mills  v.  BlackaU,  11  Q.  B. 

note,  &  EUis  v.  Mortimer,  1  Bos.  &  P.  N.  S58,  364. 
P.  257. 


1  See  M'Culloch  9.  Eagle  Ins.  Co.  1  Pick.  278;  Maolaer  v.  Frith,  6  Wendell,  111, 
et  teg. ;  Ford  v.  Compton,  2  Bro.  C.  C.  32 ;   Hamilton  v.  Lycoming  Ins.  Co.  5  Barr,  339. 

^  Mutual  promises  to  be  binding,  must  be  concurrent  and  obligatory  upon  both  par- 
ties at  the  same  time.  Livingston  v.  Rogers*  1  Caines^  488 ;  Tuoker  v.  Woods,  19 
Johns.  190;  Keep  9.  Goodrich,  12  Johns.  897. 
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as  ihefle,  it  is  clear  that  t&ere  is  no  want  of  mntnality  in  the  agree- 
ment come  to  by  the  parties ;  and  yet  they  are  cases  of  contracts  not  «>»™aots. 
binding  on  both  sides  at  the  time  when  made,  bnt  in  which,  on  the  v^-v"^^ 
contrary,  the  wliole  duty  to  be  performed  rests  with  one  of  the  con- 
tracting parties. 

But  wherever  it  appears  that,  if  the  contract  were  not  binding  on  Kuleas  ta 
both  parties  at  the  time  when  made,  this  want  of  mutuality  would 
leave  one  party  without  a  valid  and  available  consideration  for  his 
promise,  then  the  contract  will  be  void  (o).^ 

'  Thus,  in  a  case  in  which  it  was  attempted  to  charge  a  defendant 
upon  an  award.  Lord  Kenyon  held  that  it  was  necessary  to  prove  that 
ihe  pUdniiff  aim  had  agr^  to  be  bound  by  the  award  ;  observing^ 
^that  there  was  otherwise  no  mutuality,  and  that  therefore  the  defen- 
dant's agreement  was  a  mere  nvdufn,  factum^  and  not  binding  on 
him.  A  mutual  submission,  binding  on  all  the  parties  to  the  refer- 
ence, must  be  shown  (p).  So  a  written  agreement ''  to  remain  with 
A.  K  two  years  for  the  purpose  of  learning  a  trade  "  is  not  binding, 
for  want  of  reciprocity ;  namely,  an  ^engagement  by  A.  B.  to  teach  [  015  1 
(y).*  So  where  B.  contracted,  in  writing,  to  work  for  the  plaintiff  in 
hjs  trade,  and  for  no  other  person,  during  twelve  months,  and  so  on 
from  twelve  months  to  twelve  months,  until  B.  should  give  notice  of 
quitting ;  it  was  held,  that  the  agreement  was  bad  for  want  of  mu- 
tuality, the  plaintiff  not  having  been  bound  to  employ  B.(r).  And 
where  the  defendants  gave  a  written  memorandum,  beginning  '*We 
undertake  to  indorse  any  bill  that  J.  C.  may  give  to  P.  &  Co.  in  part 
payment  of  an  order  for  lace,  now  being  executed  for  him,  P.  &  Go. 
to  allow  52.  per  cent,  on  the  amount  or  the  bill  for  the  said  guaran- 
tee ;"  Holroyd,  J.,  observed : — ^**It  is  quite  dear  that  this  instrument 
was  not  originally  binding  upon  both  parties  ;  because,  although  it 
begins  with  the  words  'We  undertake,'  it  is  signed  by  the  defendants 
only.     It  has,  I  think,  been  held,  that  an  instrument  beginning  '  It 

# 

(0)  Ber  Curiam,  Arnold  v,  Ma.j(xt  of  promise  on  the  sale  of  a  horse,  that,  "  if 

Boole,  4  M.  &  O.  S60,  896.  ii  ntUed**  the  Tendee  woald  give  102  more, 

0»)  Kingston  v,  nielpB,  Peake,  B.  227 ;  appears  not  to  be  binding,  Cave  v.  Coleman, 

and  see,   to  the  same    effect,    Biddle  v,  3  M.  &  R  2. 

Defim,  in  error,  6  B.  &  C.  255 ;  Terror        (a)  Lees  v.  Whitoomb,  6  Bing.  S4 ;    S. 

9.  Oren,  7  K  &  C.  427 ;  Ikiarsh  v.  Wood,  C.  2  M.  &  P.  86 ;  per  Curiam,  Ellen  v. 

9  Bl  &  C.  659.    A  promiBe  by  the  yendee,  Topp,  6  Exch.    424,  442 ;  and  see  Bates 

€D  the  sale  and  warranty  of  a  horse,  that  t^.    Cort,  S  D.  &-  R.  676 ;  S.  C.  2  K  &  C. 

if  the  hone  were  Incky  to  him,  he  would  474. 

pre  GL  more  or  the  buying  of  dtiother  Hcth^        (r)  Sykes  v,  Dixon,  9  A.  &  £.  693 ;  and 

appears  to  be  'void,  on  the  ground  that  see  Aspdin  v,  Austin,  5  Q.  B.  671 ;  Pilk- 

there  is  no  mutuality  of  oblinition :  Gu-  ington  v,  Scott,  15  M.  &  W.  657 ;  Hartley 

thing  9.  Lynn,  2  B.  &  Ad.  232 ;  and  a  v.  CummingSi  5  C.  K  247. 


1  liringston  v.  Rogers,]  1  Caines,  483 ;  Tucker  v.  Woods,  12  Johns.  190 ;  Keep  v. 
Qoodrieh,  12  Johns.  397.  An  agreement  intended  as  a  substitute  for  an  existing 
agreement  between  the  same  parties,  was  drawn  up  and  sent  to  the  defendant,  who 
approred  of  it  and  promised  to  execute  it,  but  it  was  not  executed  by  the  plaintiff;  it 
was  held  inoperatiye  for  the  want  of  consideration  and  mutuality.  Wood  v,  EdirardSf 
19  Johna.  206. 

*  See  per  Lord  Abinger,  C.  B.  Hopkins  «.  Logan,  7  Dowl.  866. 
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fincna  is  sgreed,'  and  signed  bj  one  of  the  parties  only,  was  not  binding 
ooHTEAOM.  ^p^^  ^jjg  other  party  nntil  accepted  by  hhn  («)/^^ 
^•^^'"'^^^^  So  in  an  action  for  breach  of  promiBe  of  marriage,  the  jury  mnfli 
be  satisfied  that  there  were  mntaal  promises  to  marry ;  and  there- 
fore the  plaintiff  mnst  give  some  evidence  that  she  had,  by  word  or 
action,  accepted  the  defendant's  proposal  (t).  And  so  it  has  been 
held,  that  an  action  cannot  in  general  be  maintained  by  a  corporar 
tion  on  an  executory  simple  contract ;  because,  as  the  corporation 
are  not  bound,  the  contract  not  being  under  seal,  neither /or  that 
reason  is  the  defendant  (u).^  But  it  has  been  doubted  whether  this 
would  be  held  to  be  good  law  at  the  present  day,^eTen  in  the  case  of 
an  executory  contract ;  inasmuch  as  it  would  appear  that  the  fact  of 
the  corporation  having  put  the  contract  in  suit,  would  amount  to  ai^ 
admission  on  record  of  their  liability  under  it.  And,  with  regard  to 
simple  contracts  which  have  been  in  part  executed  by  a  corporation, 
and  of  which  the  other  contracting  party  has  received  the  fuU  con- 
sideration, it  has  been  expressly  &cided,  that  the  eorporation  may 
sue  thereon  (x), 
Szoep-  There  are  likewise  some  few  exceptions  to  the  rule,  that  both 

tidsrva       P*rti«9  must  be  bound,  or  that  neither  is  liable,  which  do  not  arise* 
In  case  of  ^^^  those  we  have  been  considering,  from  anything  in  the  form  of 
oontraots    the  contract  itself.     Thus,  an  infant  may  sue,  though  ^he  cannot  be 
^in&ats,  gue^j^  upQu  iijg  contract  (y)  ;  for  infancy  is  a  personal  privilege.     So 
r  ^16  1    ^  P^^7  ™^7  hsLve  a  defence  against  a  claim  upon  a  contract  on  tiie- 
^        -^    ground  of  fraud  upon  him ;  although  this  would  be  no  answer  to  Am 
action  upon  the  contract ;  for  a  man  cannot  avail  himself  of  his  o^ru. 
wron^.    Upon  the  same  ground,  a  contract  may  be  voidable  as  against 
a  tradesman  who  sells  on  a  Sunday,  although  the  buyer,  not  knowing 
that  the  vender  was  acting  in  the  course  of  his  trade,  may  sue 
thereon  (z).     So  a  contract  may  not  bind  one  party,  in  consequence 
of  his  omitting  to  sign  it  according  to  the  Statute  of  Frauds ;  and 
yet  he  may  sue  the  other  party  who  has  complied  with  that  act  (a)  : 

(t)  Payne  v.  Ives,  8  B.  &  R.  664.    See  is  under  a  total  diaabtlvty,   and  is   not 

*                 1  SAnnd.  291,  n.  1 ;  Id.  820,  n.  4.  merely  pr&tecUd  from  responsibility ;  her 

(i)  Daniel  v.  Bowles,  2  C.  &  P.  563.  contract  is  Toid ;  and  therefore  a  person 

See  jMs/,  as  to  promises  to  marry.  contracting  with  her  would  not  be  bound, 

(t<)  East  London  Waterworks  Company  unless  it  could  be  yiewed  as  a  contract 

«.  Bailey,  4  Kng.  288 ;  &  C.  12  Moore,  with  the  husband  \ij  the  ageniOT  of  the 

£82, 688.  wife. 

{%)  Fishmongers'  Company  v,  Robertson,  (z)  Bloxsome   t.  Williams,  8  &  &  (X 

£  M.  &  G.  131, 192.  882  ;  &  C.6  D.  &  R.  82. 

(y)  Holt  V.  Ward,  Clarencieuz,  2  Str.  (a)  Laythoarp  v.  Bryant,  1  Scott,  827. 
978 ;  see  farther,  pott    A  married  wman 


1  The  want  of  a  counterpart  to  a  written  agreement^  does  not  necessarily  render  it 
iuTalid.  Phelps  v.  Townsend,  8  Pick.  392.  Per  Curiam^  in  this  case, — "  It  might  put 
the  defendant  [who  had  no  counterpart]  to  a  disadyantage  in  regard  to  proof;  but  it 
does  not  affect  the  consideration.  It  is  clear,  that  where  one  makes  a  grant  to  anoth* 
er,  which  is  accepted,  and  by  the  instrument  something  is  to  be  done  by  the  grantee, 
the  grantor  may  compel  performance.''  Huff  r.  Nickerson,  27  Maine,  106 ;  Goodwill 
V,  Gilbert,  9  Mass.  510 ;  Rogers  v.  Eagle  Fire  Co.  of  N.  T.,  9  Wendell,  611. 

3  'Hie  rule  that  a  corporation  is  not  bound  by  an  executory  simple  contract,  is  yfiry 
much  modified  in  England,  and  in  the  United  States  it  is  entirely  exdnded.  AnfeU 
4i  Ames  on  Corp.  (Sd  ed.)  209,  e(  #^. 
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&r  i»  Ais  MM,  tke  dbjjfiiskion  »eMjy  goes  to  the  fifmkmr  ^  tho 
agnement ;  and  it  was  the  defeadaat'a  laalt  iHmt  be  did  jiqA  sepoure  ^'^^"^^^A^'^KSk 
the  plaiatiflTB  si^^ture.  s^rv'Si^ 

So  thece  is  aa  exce{iti(m  to  ike  a1)0¥e  rule,  in  all  casea  wbece  a  ^^'^^ 
penoa  acting  as  agent  for  another  professes,  though  without  aathori-  withoat 
tjr,  to  eoDirsct  for  him.    In  such  cases>  the  n^axiut  amtm  raiihaitim'  »«tliori^. 
reiniirahkwr  e^ nuindato  priori  cequiwmoitvr  applies:  thastthsoqiufiiii    ^ 
assent  or  reeoi^itioA  bj  the  party  mc  whom  the  agent  professed  to 
act»  being  eqmralttki  to  a  previona  authority  (i).     Thus»  trhere  A. 
and  B.  wers  jointly  interested  in  a  qoaatity  of  oil»  and  A.  ontoxsod 
into  a  contract  for  the  sale  of  it,  without  the  aathority  or  knowlndga 
ci  fi.,  who,  upon  reoeiving  infcormation  of  the  cirBumstance,  refused 
to  be  bound  by  it,  but  afterwards  assented  by  parol,  and  aamplw  of 
the  Oil  were  deliTered  to  the  vendees;  it  was  held,  iiiat  B.'&  aubse- 
qiient  ratification  of  the  contcaftt  lenderad  it  binding  upan  hipi  (c). 
Bat  in  such  cases  it  panst  appear,  that  the  agent  professed  to  act  for 
the  party  who  sues  on  ikft  con  tract;  and  thiNsefore  wbeitt,  in  an 
actum  by  A.  and  his  wife,  and  B.,  the  declaration  stated  that  the 
pltdatiffB  had  agn^  to  let  to  the  defendi^it  certain  land,  and  in 
eoAsideratioii  of  his  tanaa^  to  Aeuh  be  promised,  &c. ;  bat  tha 
agroement  proved,  purported  to  be  made  by  an  agent,  not  fop  A., 
bat  for  A.'8  wife  ani^  &  only ;  and  the  fact  of  A*  having  misoquenilff 
received  rent  from  the  tenant  was  leli^  upon  as  giving  him  a  righi. 
i»  sne  thereon ;  it  was  held,  that  proof  of  a  subdeqneat  ratification 
bj  A.  of  an  aaveement  to  Mdiich  he  was  originidly  no  partv,  was 
not  safficient  tor  this  puxpese ;  and  the  ^Court  obsBrved,  that  there    [  ^tJ  I 
Bug^t  have  been  sense  weight  in  the  ailment,  if  the  agent,  at  the- 
time  when  he  made  the  agreement,  l|ad  professed  to  act  for  A.  (ci). 

What  has  been  said  above  with  reference  to  the  asae&t  of  the  par-  Katm  of 
ties  to  the  terms  of  an  agreement,  applies,  however,  strictly  speak-*  oontriMti» 
ing,  only  to  one  class  of  contracts,  namely,  express  contracts ;  that 
is,  those  contracts  in  which  the  terms  of  the  agreement  eae  openly 
nttered  and  avowed  at  the  time  of  the  making  thereof,  e.  g.  to  de- 
liver an  ox,  or  ten  loads  of  timber,  or  to  pay  a  stated  price  for  cer- 
tain goodif  («).  But  there  19  a  large  class  of  contracts  called  implied 
contracts,  which  rest  merely  on  construction  of  law,  and  in  which 
there  is,  properly  apeaking,no  assent  of  the  parties  to  the  terms  by 
whidi  they  are  boiuid«^    What  the  law  looks  to  in  these  cases  13, 

(il)  fle*  p«r  Cniism  Blid  «.  Bro«n,  4  (d)   Far  Holroyd,   J.,   Sam^tonon  fu 

beh.  786,  798;  Sftundersoii  «.  Orifith,  5  €hni&ih,  ^  &  &  0.  90e,  916 ;  &  C.  S  D. 

& ik CL 913, 916, p«r Baytoy and HokoTd,  &R  643. 

Ja;  aad  popt.  («)  2  BL  Oom.  443;  aee  3  BL  Cc^ib. 

~  169^1 


(f)  fhsMfiig.  Speneer,  1 1>.  &  R.  92.         169^166. 


A  pnmiiM  msy  be  implied  m  the  part  of  a  ooarpovatlon,  from  tke  sotB  of  its 
Its,  whtm  powers  are  of  a  general  oharaoter.  Abbott  v,  Hermoa,  7  QreenL  118. 
As  wliM  one  boUt  a  eohool-bouae  under  a  contraot  vith  pereone  SMuaing  to  aot  as 
a  4utn0i  oeouniUee,  but  who  had  no  antboritr ;  yet  a  district  scbool  wae  aftervavds 
kept  in  it  by  direction  of  the  school  agent ;  this  vas  hM  to  be  an  acceptanoe  of  the 
he  ass  on  the  part  of  the  distriet,  binding  the  inhabitants  to  pay  the  reaaonablo  yalna 
of  the  bnilding.  Id,  If  one  acoepts,  or  knowingly  avails  hiniflelf  of  the  benefit  of 
done  to  him  vitheoi  Ui  sothsrilgp  or 'Mqpiest»h|i  thsll  bs  hea 
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not  the  agreement  of  the  parties,  hat  their  eiRsamstaaoes  or  acta ; 
^'*'"™^^'™'  and  from  these  circumstances  or  acts,  the  law  raises  the  duty  and 
^^^'^^^^^^  implies  the  promise  hy  which,  in  the  individual  case,  the  party  will 
be  bound.  In  the  case  of  an  express  contract,  the  law  measures 
the  extent  of  each  party's  duty  by  the  terms  to  which  he  has  ex* 
pressly  agreed ;  in  the  case  of  an  implied  contract,  the  terms  are 
such  as  reason  and  justice  dictate  in  the  particular  case ;  and  which^ 
therefore,  the  law  presumes  that  every  man  undertakes  to  per- 
form.^ As,  if  I  employ  a  person  to  do  any  business  for  md,  or  per- 
fonn  any  work,  the  law  implies  that  I  undertook  or  contracted  to 
pay  him  as  much  as  his  labor  deserves  (/) ;  or,l  if  I  take  up  wares 
from  a  tradesman  without  any  agreement  as  to  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value  (g). 

The  French  law,  upon  the  subject  of  implied  promises,  is  not  un- 
worthy of  notice.  *'  Certain  .engagements  are  formed  without  the 
intervention  of  any  agreement,  either  on  the  part  of  him  who  ia 
bound  thereby,  or  on  his  towards  whom  he  has  become  bound; 
some  result  from  the  simple  authority  of  law ;  others  spring  from 
a  fact  personal  to  the  party  who  finds  himself  bound.  The  firsts 
are  engagements  formed  involuntarily,  such  as  those  between  neigh- 
boring proprietors,  and  those  of  guardians  and  other  administn^ 
tors,  who  are  not  at  liberty  to  refuse  the  functions  cast  upon  them* 
The  engagements  which  spring  from  a  fact  personal  to  him  who 
finds  himself  bound,  result  either  from  qwm  contracts  or  from  quoH 
crimes.  Qiuui  contracts  are  the  purely  voluntary  acts  of  a  party, 
[^18]  from  which  ^there  results  any  engagement  whatsoever  towards  a 
third  person,  and  sometimes  a  reciprocal  engag^nent  of  two  parties. 
When  a  person  t^2tmtan7^  manages  the  afiairs  of  others,  whether  the 
proprietor  is  aware  of  such  management,  or  whether  he  is  ignorant  of 
it,  he  who  so  manages,  contracts  a  tacit  engagement  to  continue  the 
management  he  has  begun,  and  to  cconplete  it  until  the  proprietor 

(/)  See  Jewiy  e.  Busk,  6  Taimt  803.       (^)  8  BL  Com.  166. 


leMonable  compensation  for  them.    Jd.;  We8t6n  v.  DaTis,  24   Maine,  t674.    It  a 

Sarty  accepts  of  an  agreement,  flrom  which  he  is  to  derlTe  a  benefit,  when  he  shall 
are  perfonned  an  act  on  or  before  a  certain  day;  such  aooeptaaoe  is  eqnlTalent 
to  an  afinnatiTe  agreement  on  his  jpart  to  perform  the  act  by  the  time  stalecL 
Roberts  v,  Marston,  20  Maine,  275.  See  Hubbard  v,  Coolidge,  1  Met  84 ;  Phelps  v. 
Townsend,  8  Pick.  892;  Huff  v,  Nickerson,  27  Maine,  106,  cited  ante,  16,  in  note.- 
The  law  wiU  not  imply  a  promise  where  there  was  an  express  promise,  nor  M^ainafc 
the  express  declarations  of  the  party  to  be  charged,  made  at  the  time  of  th<x  supposed 
implied  undertaking.  Whiting  v,  SuUiTan,  7  Mass.  107;  Worthen  v.  Stevens,  4 
Mass.  448 ;  Weston  v,  Bayis,  24  Maine,  374.  There  is  no  implied  agreement  on 
the  part  of  a  pauper,  to  reimburse  monies  expended  on  his  account  in  the  charaoter 
of  a  pauper,  by  the  town  in  which  he  is  lawftdly  settled.  Deer  Isle  v,  Eaton.  12 
Mass.  328;  Charlestown  v.  Hubbard,  9  N.  Hamp.  195.  Where  a  citizen  Aimished 
cattle  to  the  public  enemy,  at  the  request  of  the  selegtmen  and  other  citizens  of  the 
town,  in  compliance  with  tiie  exactions  of  such  eaeasf,  and  to  preyent  the  execution 
of  his  threats  of  yiolence,  it  was  held^-Htai/t  there  was  no  implied  agreement  on  th0 

rt  of  the  town  to  pay  for  tiie  cattle.    Haliburton  v,  Frankfort,  14  Mass.  214. 
a  person  build  a   house    for  his  own  conyenience  and  accommodation,  on  the 
land  of  another,  l^  his  permission,  there  is  no  implied  agreement  on  the  part  of  the 
owner  of  the  land  to  pay  the  yalue  of.  the  house.    Wells  v.  Bannister^  4  Maan  614. 
See  No.  89  Amer.  Jurist,  p.  5-11. 
1  See  renarks  of  Honer,  a  J.,  In  4  Cobb.  £24;  8  Ooim.  865. 
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ftkall  be  in  a  conditioa  to  provide  for  it  himself :  lie  mofft  himself 
take  the  charge  in  like  manner  of  all  the  dependences  of  the  same  «**''™^<"* 
affairs  (A).  He  snbjects  himself  to  all  the  obligations  which  would  ^"^^^^'^-^ 
result  from  an  express  commission  given  him  by  the  proprietor  ({)/' 

It  was  said  bj  Lord  Holt  (f),  "  that  the  notion  of  promises  in  law 
is  a  metaphysiod  notion,  for  the  law  makes  no  promise  but  where 
ihere  is  a  prcunise  of  the  party ; ''  and  perhaps,  after  all,  the  chief 
distinction  between  an  express  and  an  implied  contract  is  in  the 
mode  of  substantiating  it.  An  express  contract  is  proved  b»y  an  a> 
tual  agreement ;  an  implied  contract  by  circumstances,  or  the  gen- 
eral course  of  dealing  between  the  parties ;  but  wherever  a  contract 
is  once  proved,  the  consequences  resulting  from  the  breach  of  it  must 
te  the  same,  whether  it  be  express  or  implied.  Thus,  it  is  held,  that 
bankers  hiring  sufficient  funds  of  a  customer,  imfliedbf  undertake 
to  pay  a  cheque  drawn  or  a  bill  accepted  by  the  customer,  within  a 
reasonable  time  after  the  receipt  of  such  funds,  provided  the  bill  or 
cheque  be  presented  for  that  purpose  within  business  hours  (A;);  and 
therefore  if  they  neglect  to  do  so,iihey  are  liable  to  an  action  as  for 
a  tort,  founded  on  the  implied  contract,  although  no  actual  damage 
has  been  sustained  by  the  plaintiff^({)..  It  is  clear,  that,  for  the  pur-. 
poses  of  fhadiing^  there  is  no  distinction  between  an  express  and  an 
miplied  promise.     • 

To  enumerate  all  the  cases  in  which  promises  have  been  implied  ^Jj^^ 
from  the  acts  of  a  party,  would  be  a  tedious  and  unprofitable  task,  oontnifot 
Some  few  instances,  however,  may,  perhaps,  be  mentioned  with  ad-  wiU  be  ia- 

vantage.  Somthe 

Where  an  order  is  given  previously  to  the  delivery  of  goods  to  acts  of  the 
a  durier,  or  other  person,  to  deal  with  them;  when  delivered,  in  a  p«rtj. 
par^cular  manner,  to  which  he  assents ;  and  afterwards  the  goods 
are  delivered  to  him  accordingly ;  a  duty  arises  on  his  part,  upon 
the  receipt  of  the  goods,  to  deal  with  ^them  according  to  the  onier  [  ^18  ] 
vreTioosly  given  and  assented  to ;  and  the  law  implies  a  promise  by 
iiim  to  perform  such  duty  (m).  So,  where  an  agent  is  employed, 
generally,  to  do  any  act,  and  there  is  i  known  usage  of  trade  appli- 
cable to  the  particidar  case,  the  law  raises  a  duty  on  his  part,  to  fol- 
low that  usage  in  preference  to  any  other  course  which  his  own  judg- 
ment may  suggest  (n).  So,  if,  in  the  absence  of  a  husband,  I  incur 
an  expense  in  burying  hid  wife,  in  a  manner  suitable  to  the  hus- 
band's condition,  though  without  his  knowledge,  the  law  will  imply 
a  pfomise  by  him  to  reimburse  me  (o).  So,  an  executor,  who  has 
assets  sufficient  for  that  purpose,  impliedly  promises  to  pay  for  a 
funeral  suitable  to  the  degree  of  the  testator,  ftimished  by  the  direc- 

(A)  Feriiaps  our  law  would  not  imply  (&),  Eyans'  edit, 

a  promiee  tallj  to  tide  extent ;  bat  there  (k)  Marxettl  i>.  Williams,  v  i,K  \k  Ad. 

wooki  be  a  liabilitj  if  by  groea  neglect  415  ;  WMtaker  v.  Bank  of  England,  1  Cr. 

or  nuaeondnct  in  tlie  oourse  of  an  em-  M.  ^  &  744. 

ploynent  TolnntaiiW  trndertahen,  and  in  (/)  Maneiti  v,  Williams,  snpra. 

part  performed,  an  iignry  resulted  to  the  (m)  Streeter  v.  Horlook,  7  Mooice,  283 ; 

party  for  whom  the  bumees  was  so  nn-  8.  C.  1  Bing.  34 

dcrtoken.  (n)   Wiltshire  v,  Sims,  1  Camp.  268; 


m. 


•>  Freoflh  OiTil  Code,  book  3,  tit  4.         Russell  on  Factors,  31. 
0  Starke  •.  Cheeseman,  LI  Baym.        (o)  Jenkins  v.  Tucker,  m.  BL  90. 
See  1  PMhier  on  Oblis.  69,  Ad  note 
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H^ia     t(MA  i3f  *  «l&^  ftehMm,  4ttHii2  Ih*  iitoimce  of  Ae  txecntor,  uid  <tf 
«Datu(rM.  ^hidthehad,  at  the  time,  BolnWledge  Xj^-    80,  tf  tlfore  l»  *  «>"- 
**"'''^  tract  void  hr  want  of  irriting  under  the  8t««ite  of  Fmuda,  firm  tie 
J^"*'  part  performance  of  whteh,  by  the  pUuntiff,  tire  def«idairt  derivea 
afid  retaina  a  beaefit,  ko  ia  often  liable,  "not  boon  the  agree&ient,  but 
tipon  a  quantam  meruit,  to  the  extent  of  the  benefit  recelTsd  (9).   60, 
]h  cases  re«pectiDg  the  Mle  of  goods,  vhere  the  original  cootnct  was 
Kseotttory,  hut  the  period  of  cmlit  has  expired,  ot-  the  condition  hw 
^A  performed,  the  taw  infers  that  sintple  contract  to  pay  the  price 
fcr  goods  sold  and  delivered,  Tfbich  wonld  srise  npon  the  facts  of  « 
In&e  and  delivery  without  any  epedal  mrcamstanoee  aceompanyuis 
tlie«(r').     In  aofne  M^es,  luiofeover,  a  s^iedal  oontract  for  the  sale  a 
igoede,  although  not  exceuted,  May  gite  rise  to  a  daim  in  the  natdre  at 
k  ^vatituth  ^nervit;  e.  g.  where  a  spetiial  contract  has  ix^  made  for 
floods,  fftid  ^ooda  sent,  not  aecording  to  the  contract,  are  retained  by  th4 
party  ;  there  a  tdaim  for  tke  vahie  on  a  ^uaTOumvaiebaKtmay  be  Bop- 
pot^ ;  becanse,  BA  to  the  goods  retwned,  a  ne*  contract  is  implied(«). 
Andveshall  hereafter  hare  Occasion  to  noticemore  folly  the  implica- 
tion of  lair,  that  a  person  who  takes  and  holds  posaeBsion  of  premiseai 
vnder  an  agreement  for  a  term  npon  specified  conditions ;  or  a  t«o- 
hnt  who  holds  over  after  the  end  of  his  lease,  becoUeB  tenant  tnaa 
'ear  to  year ;  subject,  in  the  first  case,  to  the  stipoIatKnn  which  were 
htm  been  embodied  in  the  lease ;  and,  is  the  secoad,  to  tiie  terms 
mise,  SD  far  as  they  can  reflpactivfdy  apply. 
^  «20  ]  em  invaarittble,  oerUlin,  and  general  iitage  or  emtom 

'  '  trade  or  place,  the  law  will  imply,  on  the  part  of 

is,  or  employs  another  to  contract  for  him  npon  a 
such  ts^e  or  cnstom  has  refereoffi,  m  prcnnne  for 
the  benefit  of  the  other  pttrty,  in  conformity  with  sodi  neage  or  cna- 
tom ;  provided,  that  is,  there  be  no  egress  stipulation  between  them 
Vhich  is  inconsistent  with  snch  nsage.  To  be  binding,  howerer,  bo^ 
usage  mnitt  be  nniform  and  nniversal ;  bnt  when  snoh  faivsrimbla 
nsage  is  proved,  it  is  to  be  considered  as  the  bans  of  the  ««tr«ct  be- 
tween the  parties ;  and  their  respective  rights  «nd  liahilities  aTe  faedd 
to  be  precisely  the  same  fta  if,  withoat  any  osUffe,  tfaey  had  entered 
Into  a  special  agreement  to  the  like  effect  (t).^    Where,  therefore,  it 

(p)  Ttogen  t.  PrlM,  3  T.  ft  J.  2a  per  Tufa,  J,.  Bml  it  Bann.  10  &  d^  C. 

(o)  IklftTor  V.  Pj^e.  3  Bing.  286.  441 ;  ud  see  Ozesdale  v.  Welherall,  9 

(r)  Per  Patteson,  J.,  Beverley  p'Lincoln  R  ft  C.  386. 
t3te  LlfrKt  Conipenj,  6  A.  &  E.  829, 837 ;        (r)    Pef  Li*d   ETIelAona^  Baitt   ■>. 

KUmM  e.  HMh.  1   H.  ft  W.  5*IS.  tUCuMt,  i  Cmp.  Va. 

it)  Hkrt  V.  Mills.  16  M.  ft  W'  35 ;  and 

<  See  1  Amonld,  Ins.  (2d  Amer.  edit)  6fi-79.  and  In  notes ;  1  Smitli,  Leading  CasM, 
SOS.  <t  Mf ,  io  Dotea ;  Mixer  s.  Coburn,  11  Metcalf.  S69 ;  Bogcrs  v.  Mecfaanics  Ins.  Co.  I 
flttiy.  C.  C,  607,  BOS :  Cmsbv  v.  Fiuh.  12  Conn.  422 ;  Wlnsor  o.  DtUaw^.  4  Met  221, 
323.  To  (iffeet  &  reriMil  coatract  of  sale  of  a  aigo  of  corn.  eTidencc  was  held  admis- 
sible to  pro»e  a  nsoge  in  the  port  of  Boston,  that  when  »  cargo  of  cofB  is  sold  in  bnik, 
Mnf;in  tbe  Teasel  In  irliicli  it  in  imported,  and  the  Mle  is  made  Duder  a  warranty, 
the  pnrcliaser  receives  and  Tetalns  so  moch  of  the  oorn  as  answers  the  warrant,  avA 
lejeotH  the  residue,  whinh,  upon  snch  rpjectioo,  beoomes  the  propettj  of  the  seller, 
^e  ii9i)re  did  not  rantradid:  snr  express  stipulation  of  the  contract  of  sale  nade  bj 
the  parties.  Clarke,  Baker,  11  Met.lS«.  "  Usages  of  this  eharaeter,"  said  Mr.  Jtw 
tioeDeVsyititlteiibDTeease,  "anadBitesibleimljiipolitlMbTpaftMs.tbkt  tiie  partiM 
tovfl  «mtnot*d  in  Mftrano*  lo  tham.     If  ttepMkstuMfeVVMsbtl^alMkMiMta 


utia  -pranA,  Ant  \rf  tbe  laAgb  <0f  lAAe  ita  Ae  'riTsr  Tbuues,  ere^t  is 
gfvea  bj-  B  Bhipvnght  for  rejwiin  of  ft  ehip,  if  there  be  no  agreenent  ' 
as  to  the  time  of  payment ;  it  waa  held  by  Lcurd  £tlenbe¥ough,  that  ' 
tbe  pmies  mtut  be  ntmWMd  to  h«i>e  dei^t  on  the  temoe  of  eredit ; 
md,  therefore,  that  the  defendimt,  a  shijpwTight  «fao  had  repaired  tlie 
t^intiff 'b  Vesaei,  hftd  d«  lien  «n  it  tWthe  wtonnt  (u).  And  even  in 
cMe«  vbere  the  party  attetnpt«d  to  be  charged  vpon  an  implied 
promise,  sffci&g  aoiely  fMtm  t^  Xa^ge  of  a  particular  trade,  was  not 
^own  t»  have  teen  cognisant  of  the  nsage,  he  has  still  been  held 
to  be  HaUe  by  virtue  of  it,  For  example,  it  baa  been  held,  that 
wbe^  by  tbe  utge  of  the  9tD<^-Et(dfaage,  a  broker  is  obliged,  with- 
out Mny  defaoh  on  hie  own  fMt,  to  pay  difRnrences  «n  ft  contract  into  * 
wkieb  he  has  leofcTCd  for  hia  prfacip&l,  there  is  an  iiit|dted  promisA 
on  the  part  of  the  latter  to  repay  the  same  to  him ;  and  that,  whetb* 
er  he  waa  odqaaintfid  with  the  usage  by  whieh  the  brober  was  gov- 
erned or  not  (w)  ;  and  the  same  rule  has  beeH  l«id  down,  with  rrfei^ 
«B(M  to  ttie  right  df  a  broker  to  recover  a  sum  paid  for  differences, 
in  ccmfmnity  with  th«  eBtablisbed  naage  on  the  Stock-Exchasge  at 
Iiv«Tpo«l  (sc). 

Bm,  wber«  &e  usage  is  one  which  merely  applies  to  the  mode  at  Wkaa  not. 
dealing  of  k  partienlar  bonBe,  a  party  cannot  be  bound  theroby,  un- 
lew  -fa«  be  flhown  to  have  had  notice  of  it ;  and  therefore,  although 
ittt«M0t,  or,  in  some  eases,  even  compound  interest,  may  be  recovered 
where  there  has  been  a  course  of  dealing  between  th 
usage  to  that  e^t ;  yet  it  has  been  held,  that  a  debtor 
or  affected  by  the  custom  of  his  bankers,  to  *■  charge  i  ''SI  ] 

interest  by  making  rests  in  their  accounta,  unless  it  oi 
that  he  was  aware  of  auch  tbeir  practice  (y).  So,  where 
nrm  of  a  UB^e  at  IAayS%,  that,  on  an  adjustment,  the  practice 
betweeD-tbe  In&er  and  tbe  under-writer  was,  to  set  off  in  account  be- 
tweea  t4iem  thrf  amount  of  premiums  due  to  Uie  under-writer,  against 
the  loss;  it  was  held,  on  the  brokerbecoming  bankrupt,  that  the  un- 
der-writer was  not  entitled  to  treat  the  set-off  in  account  between  Mm 
and  tbe  broker  as  a  payment  to  the  assured,  the  latter  not  having  been 
shown  to  be  cognisant  of  tbe  usage  (2).^  And  in  a  case  before  Best,  C.  J., 
St  Kin  Priu  (a),  bis  Lordship  held,  that  if  there  be  a  general  usage  ap- 
riteable  to  a  psrticnlar  trade  or  professson,  a  person  employing  another 
IB  snch  trade  or  profession  will  be  taken  to  have  dealt  with  him  ao- 

M  H.  14$;  aad  we  Robaru  <>.  H(if«-  43S. 

bek.  8  B.  ft  Ad.  404,  U  to  tb«  (Noai^l  {;)  lifoore  *.  Yon^kn.  1  EHark.  4S7. 

■I  III  I II  lull  ill  II  I,  in  can  *  Bhipwiight  nn-  (^)  Scott  v.  trriiiK.  1  B.  &  Ad.  605; 

<makM  to  npkh-  &  ddp,  in  raf^enca  to  BAd  see  Stewart  t>.  Abudein,  4  H.  &  TT. 

%m  Bwaakllim  nod  uTinnit  311. 

H  MttOD  *.  Tatbu.  10  A.  ft  E,  37.  («)  S«irell  r.  Cotp,  1  C.  &  F.  893. 

W   IkjdUh  *.    BattKirortli.  1   fiioh. 

tin  iMva  of  a  tale,  or  the  maaner  of  perfbrmaow  of  a  oontraet,  of  nat«  the  oimdi- 
Umu  npoD  vhich  it  may  be  Tctuinded.  gnch  sxpreis  rtipniationi  most  be  taken  aa  tlie 
tenaa  n  the  contract,  and  the;  are  not  to  be  aSected  bj  an;  luage  contrai;  to  them." 
II  Uet.  \m.  190.  Soe  The  Bchooner  Reeside,  2  Bnmner.  (67,  570;  MacrvWhalinf 
hi.  Co.,  9  Met  362,  363.  364 ;  Taonton  Copper  Co.  e.  Mendiauta  bu.  Co.,  93  nok.  116, 
116;  S  Ksnt.  (Cth  edit.)  260,  in  note. 
■  8m  1  AiMold,  Lti.  (ad  Amt.  »Ht)  73, 188. 
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OOHTRAOTS. 

Whem  im- 
plied from 
preTioofl 
ooarse  of 
dealuig. 


From  tor- 
tioiuaela. 


cording  to  that  nsagd ;  but  tliat  a  nsafl^  for  a  Teterinary  sargeon  to 
charge  for  his  attendance,  ''  when  &ere  was  not  much  medicine 
required/^  was  too  uncertain. 

It  is  clear  that  a  promise  to  a  particular  effect  may  be  implied  in 
any  given  case,  from  the  circumstance  of  the  parties  havinff  inyari»- 
bly,  on  former  and  similar  occasions,  adopted  any  particiuar  terms 
or  course  of  dealing  (i).  Thus,  interest  may  be  demanded  as  a  mat- 
ter of  right,  if  it  has  been  allowed  and  paid  on  prior  and  similar 
accounts  between  the  parties  (p).  And  so  it  appears,  that,  although, 
in  general,  a  Court  of  equity  may  not,  in  taking  accounts  between 
partners,  allow  interest  to  one  of  them  on  any  excess  of  capital ;  yet 
such  interest  will  be  given,  if,  from  the  usage  between  the  parties, 
it  can  be  collected  that  there  ought  to  be,  or  was  intiftnded  to  be,  such 
a  computation  of  interest"((2). 

There  are  likewise  dases  in  which  the  law  raises  a  promise  even 
from  the  wrongful  acts  of  a  party,  and  in  which  the  Courts  will  not 
admit  of  evidence  of  his  intention  to  commit  a  tort  in  disavowal  of 
such  tacit  promise :  for  no  man  can  set  up  or  take  advantage  of  his 
own  wrong.^  Thus,  there  are  cases  in  which,  as  we  shall  hereafter 
see,  a  party  in  possession  of  land  may  be  treated  as  a  trespasser,  or 
sued  on  an  implied  promise  to  pay  rent,  at  the  election  of  the  land- 
lord.^ So,  if  a  party  seduce  away  and  harbor  an  apprentice,  the 
master  may  sue  such  party  for^ihe  work  and  labor  of  the  i^ren- 


(b)  See  Bruce  f .  Hantet,  3  Camp.  4S7 ;  Calton  v.  Bragg,  15  East,  223. 
Dentoft  V.  Bobie,  Id.  496 ;  Eaton  v.  Bell,        (e)  See  Index,  tit.  "  Intetest'' 
6  B.  &  Aid.  24 ;  Owyn  v.  Gobby,  4  Taunt.        (d)  Per  Lord  Langdale,  M.  &.,  IGlUr 

S46 ;  Newal  v,  Jones,  Moo.  &  M.  449 ;  v.  Oiuig,  6  Bear.  433,  440. 


^  A.  took  the  goods  of  B.  witbout  bid  lieense,  and  converted  tlftm  to  his  own  use, 
fbr  which  an  action  of  atfumptU  was  brought  by  B. ;  it  was  hAd,  upon  an  agreed 
statement  of  the  fiftcts,  that  the  tort  might  be  waived  and  auumptU  supported  for  the 
price,  although  it  was  agreed,  in  the  statement  of  fiacts,  that  there  was  no  contract 
teu  V.  Dayis,  3  N.  Hamp.  386,  and  per  Richardson,  0.  J.  "  It  has  been  contended^ 
that  the  case  states  that  there  was  no  oontraet,  and,  therefore,  we  are  not  at  liberty 
to  say  there,  was  a  contract  But  it  seems  to  us,  that  we  are  bound  to  understand 
by  that  admission,  that  there  was  no  express  contract,  and  not  that  there  was  no  contract 
whateyer.  For,  the  question  submitted  to  us  is,  whether  astun^iit  lies  on  the  fhcta 
"  agreed ;  in  other  words,  whether  there  were  any  eontraot  express  or  implied,  on  which 
oitun^tU  might  be  maintained ;  and  an  admission,  that  there  was  no  contract  express 
or  implied,  amounts  to  an  admission,  that  the  action  cannot  be  maintained.  This 
could  not  haye  been  the  intention  of  the  parties."  On  the  other  hand,  in  Jonea  v. 
Hoar,  5  Pick.  285,  it  was  held,  that,  in  an  action  for  a  trespass  in  cutting  and  carry- 
ing away  trees  from  the  plaintiff's  land,  he  cannot  widye  the  tort  and  sue  in  atwmpmif 
unless  the  trees  have  b»sn  told  by  the  de/endanL  Mr.  Chief  Justice  Parker  sai^;— 
**  There  is  no  contract  express  or  implied  between  the  parties,  and  therefore  an  action 
ex  contractu  will  not  lie.  The  whole  extent  of  the  doctrine,  as  gathered  from  the  books, 
seems  to  be,  that  one  whose  goods  haye  been  td:en  from  falm  or  detained  unlawfril^, 
whereby  he  has  a  right  to  an  action  of  trespass  or  troyer,  may,  if  the  wrong-doer  sell 
the  goods  and  receiye  the  money,  waiye  the  tort,  affirm  the  sale,  and  haye  an  action, 
for  money  had  and  receiyed  for  the  proceeds."  5  Pick.  289,  290 ;  Lamb  v.  Clark,  6 
Pick.  193 ;  Miller  v.  MUler,  7  Pick.  133 ;  Gilmore  v,  Wilbur,  12  Pick.  120 ;  Monisdn  9, 
Rogers,  2  Soammon,  317 ;  Gray  v,  Griffith,  10  Watte,  431 ;  O'Conley  v.  Natohex,  1  Sme- 
des  &  Marsh,  31 ;  Berly  v,  Taylor,  5  Hill,  6V,  See  Stocket  v.  Watkins,  2  Gill  &  Johns. 
326 ;  CromweU  v.  Loyett,  1  Hall,  56 ;  Cummings  v.  Noyes,  10  Mass.  (Rand's  edit)  436, 
n.  b ;  Whitwell  v.  Vincent,  4  Pick.  449 ;  Floyd  tK  Wilciy,  1  Mis.  430;  lAbeaume  v.  HiU, 
1  Mis.  643. 
«  CurUs  9.  Treat,  21  Maine,  625. 
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tiee  («).^    8(h  an  action  lies  to  reooyer  l^e  yalue  of  goods,  as  sold  to 
ike  ^fendaut,  if  he  by  fraud  ixuluced  the  plaintiff  to  sell  them  to 
an  insolyent  person,  and  afterwards  obtained  them  for  his  own  ben- 
efit (/).   And  upon  the  same  principle  seems  to  be  founded  the  doo-  ^^^^^    ^^ 
trine»  that  if  a  husband  wrongfully  expel  his  wife  from  his  house,    r  022  1 
and  leave  her  unprorided  with  necessaries,  he  is  liable,  upon  an    ^        "^ 
implied  promise,  to  any  person  who  supplies  her  with  them,  although 
he  may  naye  given  public  notice,  or  even  a  special  warning  to  the 
party »  not  to  furnish  the  wife  with  necessaries  upon  his  credit  (g). 
So  We  may  refer  to  this  class  many  of  the  cases  which  we  shall  here- 
after notice,  in  treating  of  the  action  for  mon^  paidy  and  in  which  it 
has  been  held,  that  a  prior  request  by  the  defendant  to  the  plaintiff 
to  pay  money  for  his,  the  defendant's,  use,  and  a  promise  of  repay- 
ment shall  be  inferred,  although,  in  fact,  no  such  request  or  promise 
was  made, — ^the  plaintiff  having  been  compelled  to  make  the  pay- 
.ment  by  some  wrongful  act  or  omission  of  the  defendant.    And  we  ^ 

shall  also  have  occasion  to  mention  many  instances  in  which  it  has 
been  held,  that  a  party  may  waive  a  tort^  and  maintain  an  action  for 
mono/  had  and  reoewei? 

So,  a  promise  will  sometimes  be  implied  from  the  silence  or  pre-  From  pre- 
sumed assent  of  the  party.     Thus,  if  a  landlord  give  his  tenant  turned  as- 
Botioe  to  quit  or  ^y  an  advanced  rent,  and  the  tenant  holds  over,  ^^^ 
he  shall  be  i^ken  to  have  acquiesced  in  the  new  proposal,  and  will  be 
liable  for  the  advanced  rent  (A).     So,  where  a  pauper  had  his  leg 
accidentally  fractured  in  one  parish,  and  was  immediately  eonveyed  to 
the  nearest  house,  which  was  a  public  house  situate  in  an  adjoining 
parish,  and  was  confined  there  and  visited  by  the  overseer,  and  atteii- 
ded  by  the  surgeon  who  attended  the  parish  poor,  with  the  knowledge 
of  the  overseer  of  the  latter  parish ;  it  was  decided  that  the  surgeon 
might  have  assumpsit  against  such  overseer  for  the  expenises  of  the 
eore ;  for  there  was  not  any  exclusive  obligation  against  the  parish 

(e)  Li^tly  r.  CloaBton,  1  Taunt.  112;  v.  Kevitum,  1  B.  &  C.  418 ;  S.  C.  2  D  &R. 

foster  9.  Stewart,  3  M.  &  8. 191.  568. 

if)    Hill  V,  P^»Tott,  3   Taunt.    274 ;  (^)  See  post,  Chap.  2. 
Abbotts  V.  Barrf,  5  Moore,  98;  Edmeads 

■  ■  ■      ■  li  ■         .11       .  ■  I  ■  fc  ■      .11         II  1 1 1    ... 

■ 

^  801,  wbere  an  apprentice  is  employed  by  a  third  person,  inthont  the  knowledge  or 
It  of  bis  master,  the  master  is  entitled  to  recorer  the  value  of  his  earnings 
It  the  employer,  even  though  the  latter  did  not  know  that  he  was  an  appren- 
Bowes  p.  Tibbets,  7  Greenl.  457 ;  James  «.  Le  Roy,  6  Johns.  274.  But  where 
Ifas  piai&tiff  put  his  apprentiee  into  the  serriee  of  another  person,  exercising  the 
plaiaftitPs  traoe,  for  a  short  time,  on  wages  to  be  paid  to  the  plaintiff,  and  during  that 
period  the  apprentice  absconded  and  went  to  sea,  it  was  held,  that  by  such  transfer  of 
tke  apprentiee,  the  plaintiff's  right  to  his  serrices  was  suspended,  and  that  it  did  not 
zerive  upon  his  absconding,  so  as  to  entitle  the  plaintiff  to  his  earnings  on  the  voy- 
age. Ayer  ».  Chase,  19  IHck.  556.  In  this  case  Mr.  Justice  Wilde  referring  to  James 
m.  ht  Boy,  dted  above,  said  that  the  decision  was  a  hard  one  ibr  the  defendants  in 
•kat  ease,  **  althoogh  it  seems  to  be  maintained  by  the  authorities.  But  in  the  case  of 
A  hired  servant,  it  is  admitted,  that  the  employer  must  have  notice,  to  make  him  an- 
swerable. In  James  r.  Le  Roy,  however,  t^e  master  had  been  guilty  of  no  fiiult  or 
teeadi  of  trost,  whereas  in  the  present  case,  it  was  in  consequence  of  the  plaintiff's 
twach  of  his  duty,  that  the  apprentice  had  an  opportunity  to  ship  himself  on  board 
ike-defendant's  vessel  The  aefendants  can  be  charged  with  no  foult  They  were 
iCBonat  of  the  fact,  that  the  party  shipped  was  the  plaintiff's  apprentioe,  and  thi^y 
tte  paid  him  his  ftiU  share  of  the  profits  of  the  voyage." 
*  Bee  the  eaase  dted  to  this  point  in  the  next  preceding  note. 
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^eve  tliaMQiibat  h^tpciiacU  to  f9f  ikm$  eapeiuwHrftlui  piriakuF^mt 
the  pnapep  Uy  sick  as  casual  poor  beings  on  the  oentrary,  hoHod  to 
look  to  the  supply  of  his  neaasaitiear-nand  iherafaie,thA  f9Ct  of  the  a¥e^ 
Bearibiovui^  of  and  not  r^pt^Aia^vE^  the  aurgeoa's  atteadi^acetVa^  Cf^uiT** 
alent  to  a  requast(ft).^  And  upon  the  same  ground  of  &  oeaeral^  mof^ 
and  legal  oUigationy  and*  ncKa-ilmisrat  to  ^e  plai^tifi  's  acts,  it  ^aa 
held  by  Loud  Tentorden,  G.  J.,  in  NichoXe  v.  AlW  (Jc\  tha^  if  tha 
[  ^23  ]    father  of  an  illegitimato  child  ^  acknowledge  h^r  aa  hia  off^ag» 
and  know  that  she  is  boarded  and  clothed  by  the  plain  tiff,  and  njsmt 
er  express  dissent  nor  take  her  away,  he  is  impliedly  liable  £pr  the 
expenses.    But  it  ia  very  questionable  whether  this  liMit  deciaion  ia 
correct  law  (I). 
From  tlis        There  are  alao  cases  in  which  the  law  will  imply  a  promise  or  emn 
oTtl^    tract  to  pay  money,  from  the  fact  of  there  being  a  legal  obligation  toi 
obligation,  pay  it,  although  the  transacticm  in  its  origin  waa  totally  oaconneeted 
with  contract,  and  there  has  been  no  promise  in  fact.     Upo^  ihit . 
principle,  an  action  will  lie  on.  the  jttdgaaant  of  a  Court  €dl  record  in 
this  country  (m) ;  or  for  money  due  upon  a  judgment  obtained  in  a 
foreign  court  (n),  or  upon  an  JmA  judgment  (o),  or  a  Seatck  decreet  (p)t 
or  a  J^nRoiea  judgment  (q).^  So  an  action  is  maintainable,  at  law,  on 
a  decree  of  a  colonial  oonrt  of  equity,  which  simply  ascertains  a  bat. 
anoe,  and  orders  payment  thereof  by  the  defendant  tothe  plaintiff  (r); 
or  to  recover  money  due  on  the  decree  of  a  colonial  court,  for  pay* 
ment  of  a  balance  due  on  a  partnership  afioount  («).   But*  it  ia  doubt* 
ful  whether  an  action  at  law  can  be  maintained  on  a  decree  of  the 
High  Court  of  Chancery,  for  paymeat  of  a  specific  sum  of  mmiey* 
founded  on  equitaULs  considerations  only  (t).    And  sueh  aa  action  ia 

(A)  Anon.  Loffi  1^3 ;  BoImt^  v.  Haj-  2  B.  &  Ad.  0ol,  or  founded  n^tm  a  mis- 

wood,  3  C.  &  P.  432.  take  of  the  law  of  the  country  where  the 

(t)  Lamb  o,  Bunoe,  4  M.  ^  S.  275 ;  see  original   eontraet   was    made,    ^.    See 
Tomlmson  v.  Benthall,  5  B.  dc  0.  739;.  NoTelti  r.  Bowi,  2  B.  &  Ad.  767;  S.  a 

&  C.  8  D.  &  R.  493.  Chitty  oa  Bills,  1553. 

(k)  3  0.  &  P.  36 ;  see  Hodges  v.  Hodges,  (o)  Harris  v.  Saunders*  4  B.  &  C.  411 ; 

Beake,  Add.  C.  79.  S.  0.  6  B.  &  B.  471. 

(Z)   See  per  Lord  Abinger,  Mortimoxe  (p)  Russell  c.  Smyth,  9  M.  4^  Tf .  810 ; 

V.  Wright,  6  M.  &  W.  482,  485.  Douglas  v.  Forrest,  4  Biiig.  686 ;  a  C.  1 

(m)  3  Bl.  Com,  163 ;  1  Chit.  H.  5th  M.  &  P.  663. 

edit  126.  (q)  2  Chit..PL  5th  edit.  243. 

(ft)  Walkerv.  Witter,  Bougl.  1,4;  Hall  (r)   Henderson  v.  Hemlenoa,  6  Q.  B. 

9.  Obber,  11  Bast,  118,  124-5 ;  Douglas  v.  288. 

Forrest,  1  M.  &  P.  663 ;  S.  C.  4  Kng.  686.  (s)   Henley  v,  Soper,    8   B.  4^  G.  16 

See  Buchanan  v,  Ruoker,  1  Camp.  63 ;  S.  Saoler  v.  Robins,  1  Camp.  253. 

C.  9  East,  192.  But  the  judgment  is  inop-  (t)  See  Henderson  v,  Henderson,  6  Q.  B. 

eratire  here,  if  olearly  contrary  to  natu-  288,  299  ;  Carpenter  v.  Thomtoa,  8  B.  ^ 

raljustioeorthelawof  the  oouatiy  where  Aid.  52;  Henley  9.  Soper,  8  B.  ^  C.  20, 

it  was  pronounced  Becquet  v,  McCarthy,  per  C.  J. 


1  See  Gwl^  «.  Allen,  5  Cowen,  644 ;  Rower  v,  Allen,  5  Cowen  ,654. 

>  But  a$mnqmt  will  not  lie  In  one  of  the  United  States  upon  a  judgment  readeved  }m 
the  courts  of  aaol^er  of  them.  Garland  v.  Tucker,  1  Bibb,  361 ;  Andrews  o.  Ment- 
gomety,  19  Jolma.  162 ;  a  P.  M'Kim  v,  Odom,  3  FairH  94 ;  Benton  o.  Borgot,  10  Serg. 
&  Rawie,  240l  CorUra,  Hubbel  v.  Condry,  5  Johns.  132 ;  Shumwagr  «.  Sttllmaa,  6 
Wend.  447 ;  HltchAock  V.  Aicken,  1  Caii^,  460.  See  Warrea  «.  Fltfig,  2  Piolc  ^  od.) 
44«,n.l. 
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not  malBtfthiable  <m'  tlib  mere  interloeuiorjf'  ofder  of  a*  coufC  df     Bsmam 
la#  (v).  -  owmAcm 

So  it  has  be^  held,  that  in  cases  where  words  of  reeital  or  refer- 
ence manifest  a  dear  intention  that  the  partis  should  do  certain  ^ 
acts,  the  CSonrts  will,  from  these,  inf^r  an'  agreement  by  them  to  do  inoideiital 
such  actB;    Bat  thid  principle  will  not  be  hdd  to  the  extent  that,  to  express 
where  parties  have  expressly  agreed  to  do  certain  acta,  they  will  bcf  *'°***'*^'^ 
taken  to  have  impliedly  agreed  for  every  act  convenient,  or  even 
necessary,  for  t^e  perfect  performance  of  their  express  agreements  (x). 
And  so,  although  there  be  an  absolnte  agreement  wherebj"  a  party  19 
boand  to' do  a  certain  act,  whidi  is  incidental  to,  or  can  only  be  done      ,  .  ^     j 
afi^r  the  doing  of  another  ^  act ;  this  is  not  to  be  taken  as'showin^  a    [  ^24  ] 
dear  intention,  that  snch  party  means  to  bind  himself  to  do  that  prin^^ 
dpal  act,  to  wl^ich  the  thing  which  he' has  absolutely  agreed  to  do  was  ' 
inddental  (y). 

We  shall  presently  have  oeoasion  to  explain,  that  a  prbmise  cah« 
not  be  implied  from  a  Inere'  imral  obligation. 

And  with  regaid  to  all  the  above  cadci^,  this  prindple  must  be  ImpUed 
kept  in  view,  namely ;  that  promises  in  law  exist  o6ly  in 'the  absefnce  JSstoonlT 
of  express  promises  :^  expresium  fasit  ces9dre  taeitvM  (z).     A  p^rty,  ia  the  a^ 
theref(»e»  cannot  be  bdtind  by   an  implied  contract,  when  he  has  *«d^^. 
made  a  specific  contract  as  to  the  saitf^  subject-ma%ter»  even  although:  /^^I^^Sts. ' 
the  latter  be  avoided  by  fraud.    He  may,  it  is  tru^,  repudiate  me  * 
oonftrsct  entireljir,  on  this  ground;  but,  if  he 'sues  the  other  p&rty  on 
contract  at  all,  it  must  be  on  the  express  contract  (a).^   In  like  man-  • 
ner,  a  usage  of  trade  cannot  be  set  up  in  contravention  of  an  express 
contract  :•  thus,  where  A.  aereed  to  sell  to  B.  a  quantity  of  prime 
bacon,  which  B.  weighed  ana  examined,  and  paid  for  by  a  bill  at  two 
months ;  but,  before  the  bill  became  due,  he  gave  notice  to  A.  that 
the  bacon  did  not  answer  his  purpose;  it  was  held,  that  B.  could  hot'^ 
give  in  evidence  a  custom  in  the  bacon  trade,  to  receive  bacon  to  a 
certain  degree  tainted,  as  prime  bacon  (i).     So,  although  the  word 
••demise'^  implies  a  covenant  for  quiet  enjoyment,  yet  it  is  qualified 
and  restrainea  by  an  express  covenant  for  quiet  enjoyment  {c).   And 
so,  although,  in  the  absence  of  an  express  stipulation,  and,  if  there 
be  a  custom  of  the  country  to  that  effect,  an  outgoing  tenant  is  im- 

(«)  Emenon  v.  Lashlej,  3  H.  BL  248;  Blaac,  J.,  in  Buckler  0.  Buttiyant,  4  Es«l, 

Ytj9.  Malec^m,  4  Taunt.  705 ;  Carpenter  ^ ;  and  Moraom  9.  Eymer,  2  M.  &  S.  316 ; 

•.  Thar&toB,  3  B.  &  Aid.  6|S.  per  Bayley,  J.,  in  GrImmaK  «.  Leg^,  8 

(x)  Pier  Cviaa,  Aepdin  v.  Austin,  5  B.  &  C.  326 ;  Bead  v..  Bann,  10  B.  d^  0. 

aB.<in,683.  438. 

(«)    flee    Baahleigli    v.   Soath-Sastem        (a)   Selwaj  v.  Fogg,  5  M.  &  W.  83 ; 

BaTlway  Cempany,  10  C.  B.  612,  632.  Fergusson  v.  Oanington,  9  B.  &  a  59. 

If)   See  per  Ashuret  and  Buller,  Js.,        (&)   Yeata  9.  Pim,  2  Marsh.  R.  141; 

in  TottMaint  9.  Martinnant,  2  T.  R.  l64»  a  G.  6  Taunt.  446 ;  see  Webb  0.  Flummer, 

105  ;  Cutter  9.  Powell,  6  T.  R.  320;  per  2  B.  d(  Aid.  746.    . 
lAwnnee,  J.,  in  Cowlej  v.  Dunlop,  7  T.  Bi.        (c)  Line  v.  Stephenson,  6  Soott,  447. 
Mi;  Coek  v.  JennittgB,  Id.  381;  per  Le 

1  eitSkmmf  9,  HblneB,  1  Done.  (Mioh.)  380. 

*  Bee  Whitlpg  «.  Sulliran,  7  Mass.  107 ;  Werthem  v,  Sterens,  4  Mass.  448.         .     , 

*  Ante,  20,  and  eases^  in  notes ;  Post,  82  in  note,  98  in  note ;  Per  Story  J.  in  Schbone|r  * 
,2  Sonmer,  869;  1  Ammld,  Ins.  (2d  Am«r.  edit)  78,  and  note. 
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pliedly  entitled  to  an  allovanee  for  seed  and  la1x)r,  &Cy  in  the  laat 
year  of  his  tenancy,  the  benefit  of  which  will  be  received  by  the 
incoming  tenant ;  yet  the  cnstom  oan  furnish  no  right  by  implication 
where  the  tenant  holds  upon  a  lea^e  or  contract  containing  express 
terms  and  provisions  upon  the  subject,  and  which  eiUier  directly  con- 
travene the  custom,  or  show  that  the  parties  must  have  contemplated 
that  it  -sboinld  have  no  application  to  their  ease  (d). 

Of  tke  doft-  2nd.  Oar  second  priFposition  was  that,  to  xxmstitute  an  agi^ement, 
•ideration.  there  must  be  a  good  and  v^d  c(mmdeirition  ;  and  as  to  this  the 
£  *2S  3  I'^e  ifiy  that  a  sufficient  consideration  or  recompense  for  ^  maldng,  or 
motive  or  inducement  to  make  the  promise  upon  which  a  party  is 
charged,  is  of  the  very  essence  of  a  contract  not  usder  seal,  both  at 
•  law  and  in  equity ;  and  that  such  consideration  must  e^ist,  although 
the  contract  be  reduced  into  writing;  otherwise  the  promise  is  void, 
and  no  action  can  be  maintained  thereon  {^^  Ex  nuAopaeto  non 
<mhar  aetio.  The  earliest  records  of  our  law  show  that  this  maxim 
wifc  always  recognised  in  this  country (/).  But  it  is  a  principle  not 
peculiar  to  English  law.  It  obtained,  generally  speaking,  in  the 
civil  law ;  and,  indeed,  we  have  borrowed  from  the  Boman  jurists  the 
term  n'odumpactwmy  as  applied  to  promises  without  consideration  (g). 
It  is  equally  a  maxim  in  the  French  law,  that  a  consideration  or 
cause  is  essential  to  the  validity  of  a  promise  (A).  A  gratuitous 
undertaking  may  form  the  subject  of  a  moral  obligation, — ^it  may  be 

(4)  See  Roberts  «.  Buker,  1  C.  ft  M.   jvB.  188. 
8. 
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{e)  Noy,  Max.  21 ;  Shuington  v,  Stroi- 
ton,  Plowd.  C.  302,  306,  809;  Dyer,  90b; 
Dr.  ft  Stud.  2,  c.  24 ;  Rann  v,  Hughes, 
(in  error),  7  T.  R.  360,  n.  (a) ;  S.  C.  7 
Bro.  P.  C.  660;  1  Fonbl.  Tr.  Bq.  6th 
edit.  886,  n.  (a) ;  Barrell  v.  TniAell,  4 
Taunt.  117.  *<  A  bargain  without  a  con- 
•iideration  is  a  con^adiotion  in  terms, 
•ttnd  cannot  exist;''  per  Lord  Lon^bor- 
Ott|^,  in  Middleton  v.  Lord  Eenyon,  2  Yes. 


(/)  8ee  11  Hen.  4,  83,  23a;  17£dir. 
4,  4 ;  3  Hen.  6,  36 ;  Bro.  **  Action  snr  le 
Case,"  40. 

ijg)  2  Bl.  Com.  446.  JVMim  paebam 
egt  tiifn  nutta  ntbett  emtta  jprater  tcnmn- 
Uonem, 

(A)  **  L'obligation  mmt  emue,  on  mar  line 
fltusse  cause,  ou  snr  cause  lUioite,  ntpaU 
qvoir  amcun  tffHi^  Code  ayil.  Book  HI, 
tit  3,  8.  4.    See  1  Potbier,  Tr.  on  Obi.  p. 
1, 0. 1,  s.  1,  art.  3,  s.  4. 


1 A  mere  written  agreement  is  on  a  footinc  with  an  unwritten  oontraot,  and  requires  a 
oonsideration  to  support  it  Cook  v.  Bradley,  7  Conn.  67 ;  People  v.  Shall,  9  Cowen, 
778 ;  Burnet  v.  Bisco,  4  Johns.  236 ;  Thatcher  v.  Dinsmore,  6  Mass.  301 ;  Brown  v. 
Adams,  1  Stewart,  61 ;  Beverie^s  v.  Holmes,  4  Blunt  86 ;  Russell  v.  Book,  11  Vermont, 
166 ;  Bodge  v.  Burdell,  18  Conn.  170. 

An  agreement,  in  writing,  l^  one  party,  to  convey  lands  within  a  stated  time,  pro- 
tided  the  other  party  should  give  satiefactoiy  security  for  a  certain  sum  per  acre,  fto.» 
whese  nothing  wns  paid  or  agreed  to  be  muid  by  the  other  par^  to  obtain  such  con- 
tract, is  Toid  ibr  want  of  consideration.  Bean  v.  Burbank,  16  Midne,  458^  See  Tuck- 
er 9.  Wood,  VI  Johns.  190 ;  Burnet «.  Bisco,  4  Johns.  236. 

M  no  consideration  is  expressed  in  a  written  agreement,  or  it  purports  to  hate  been 
made  <m  divers  good  considerations,  the  true  oonsideration  may  be  proved  «2nmi^ 
Arms  V.  Ashler,  4  Pick.  71 ;  Tingley  v.  Cutler,  7  Conn.  291 ;  Cummings  v.  Dennett,  36 
Maine,-397 ;  white  «.  Weeks,  1  Pennsy^  486 ;  Davenport  v.  Mason,  16  Mass.  86 ;  Hart- 
ley IT.  M'Anulty,  4  Teatee,  26 ;  Stevens  v.  Griffith,  3  Vermont,  448 ;  Jones  «.  Sasser,  1 
Der.  ft  Batt  466.  But  it  has  been  held,  that  where  a  consideration  i^  set  forth,  evidsnoe 
Is  not  admissible  to  show  that  a  mater  or  a  different  consideration  was  intmded. 
Sehermerhom  v.  Vanderheyden;  1  John.  139 ;  Maigky  v.  Hauer,  7  John.  341 ;  Howea 
V.  Barker,  3  John.  606 ;  Emery  v.  Chase,  6  GreenL  232 ;  Winchell  v.  Latham,  6  Coweo, 
690.  Unless  the  words  "for  otli^r  considerations,"  or  equivalent  words  are  used. 
Mauley  v.  Hauer,  7  John.  341 ;  Benedict  «.  Lynch,  1  John.  Ch.  347.  See  also  Elliott 
».Qieae,7Harr.  ftJch]L467$  Leonard  t.  Yredenbiirs,  8  Joha.*^ ;  HyBea.Campb^ 


bindisg  in  honor^ — ^Imt  it  does  not  create  any  legal  leeponsibility  (t). 
It  IB  not  nnreasonable  to  assume  that  it  was  entered  into  improyi- 
dently ;  mr  that  the  party  to  whom  it  was  made  has  not  sustained 
any  aerioos  i^ury  {gmk  the  neglect  to  ohserve  it ;  and  the  law  can- 
not leasonaUy  be  expected  to  enforce  an  imperfect  obligation  of  this 
nature,  particularly  as  it  has  afforded  to  parties  the  means  of  ren- 
dering even  a  gratuitous  engagement  binding,  viz.  by  the  execution 
of  a  deeif  which  imports  deliberation.  This  exception  was  probably 
permitted  by  analogy  to  the  Boman  SUpulatians,  "^hich  were  prom- 
ises made  in  a  certain  prescribed  form,  and,  it  seems,  under  magis- 
sanction,  or  ratified  before  official  authority,  and  which  were 
J,  though  made  without  consideration. 
The  above  rule,  as  applied  to  simple  contracts,  seems  to  be  almost  Bule  m  to 
without  exception  in  the  English  law.  It  has,  indeed,  been  supposed,  JSSl^^'^' 
though  it  was  nev^r  formally  decided,  that  wri^m  agreements, 
and  fneretmiile  contracts  between  mercantile  men,  need  no  considera- 
tion (i) :  but  this  doctrine  has  been  entirely  and  deservedly  exploded. 
Sven  in  the  case  of  hitb  of  exchanae  and  frtmimvy  note»,  it  is  not 
true,  as  might  be  supposed  from  what  ^  is  said  in  Bmckstone's  Com-  [  o2g  ] 
]nentaries(2),  that  a  considerati<m  is  not  necessary  to  give  them  effect. 
The  rule  is,  that  a  consideration  is  essential,  even  in  the  case  of 
audi  instruments ;  but  they  differ  from  other  simple  contracts  in 
this — ^that  whereas,  in  general,  it  must  appear  affirmatively  that 
there  was  a  consideration  for  such  contracts,  the  Courts  hold,  that  in 
the  caae  of  bills  and  notes,  unless  the  transaction  be  affected  by  fraud 
or  8<Mne  suspicion  of  fraud,  a  consideration  is  to  be  presumed  to 
exist  nntU  the  oomtrary  be  shown(«n).^    But  still  the  defendant  may, 

(0  ^  tlM  IBW  of  Sootlsad,  grstaitoiiB  '     (I)  8  Bl.  Com.  445-6. 

oontncla    or    obligations    we   effectual  (m)  Mills  v.  Barber,  1  U.-  &  W.  42£f, 

a^imst  th«  obligor  and  kis  heirs,  bat  not  432 ;  Hollidaj  v.  Atkinson,  5  R  &  C.  600, 

!■  att  oaoM  as  agsinst  creditors.    Bell,  508.    As  to  what  is  saffioient  to  oast  on 

IHria.  §  63i.  the  plaintiff  the  omu  of  proTing  that  he 

(k)  See  per  the  jndges,  in  Pillans  v.  gare  yalae  for  a  bill  or  note,  Smith  %, 

Jfienip,  3  Barr.  1668.  Braine,  20  L.  J.  201,  (Q.  B.) 

6  Ifonme,  291;  BliUer  «.  Bapell,  8  M'Ooid,  568;  Mead  p.  Steger,  5  FOrter,  506. 
This,  howerer,  is  not  the  settled  role  npon  the  subjeet.  Ihe  eases  have  been  material- 
Ij  eonfliotijig^ 

An  adwisskm  in  a  oontraet  in  writing,  that  it  was  made  Ibr  a  TsluaUe  consideva- 
tkm,  iaprmafatit  eridenoe  of  a  sufficient  consideration  for  soch  contract.  Whila^ 
PL  Steams,  16  Maine,  394.  See  Sloane  v.  Gibson,  4  Missouri,  83 ;  U.  States  p,  Maurice, 
8BnMk.96L 

The  Alabama  Statate  of  1811  (Aiken's  Dig.  283,  §  137),  makes  CTery  written  Mpree- 
mtmtprimafade  etridenoe  of  a  consideration.  In  an  action  on  such  agreement,  i£ero« 
•ianf  under  that  statate,  a  consideration  need  not  be  aTerred.  Click  «.  M'Afbe,  7 
BKtar,62. 

1  Orssr  9.  Geoffce,  3  Eng.  181.  In  Parish  v.  Stone,  14  Pick.  198,  201,  Mr.  Chl^ 
ilnstioe  flhaw  sakT ;— ^  The  law  attributes  so  much  force  snd  effect  to  the  fbrmal  writ- 
tan  oonferael,  and  to  the  words  *  value  reoeiTed,'  as  to  presume,  in  the  absence  of  proof, 
lihat  thera  was  a  fsluable  consideration  for  tiie  promise ;  and  if  the  promisor  would 
«fna  himself  of  the  defence,  that  it  was  without  consideration,  it  lays  ihfi  burthen  of 

Knf  en  him  satisflMtorily  to  show  that"     In  Jennison  o.  Stafford,  1  Ouddng,  168, 
,  170;  Mctealf  J.  ssidr-'*  A  pvomissoiy  note  is  presumed  to  be  fbunded  on  a  yalid 
sniBicient  conrideratien,  and  the  burthen  of  proof  is  mi  the  n^er  to  diow  tiie 
AfarUcfi,  we  think,  is  the  burthen  on  him  to  show  a  ftdlure  of  the  consid- 
In  Sawyer  v.  Vanghan,  25  Maine,  387, 339,  where  it  waa  contended  in  de- 
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\u  all  0^66  of  w  aotiQn  pn  a  .UU  or  note,  enter  on  |>roof  of  jifwit  of 
consideration ;  and  :wheja  the  action  is  between  the  immediate  ^artiea 
thereto, — as  between  the  drawer  and  acceptor  of  a  Ull,  or  the  payee 
and  mfkker  of  a  note,  or  between  the  indorse^  and  ik  uidoraee  of 
either  pf  thpse  instruments — if  it  be  proyed  tluit  the  plamtilff  gave, 
and  that  the  defendant  received  no  valne,  the  action  will  £ail.  And 
so,  although  where  ,tbe  plaintiff  is  a  distant  indorsee  of  a  bill  or  note, 
.and  took  it  for  value,  it  is  of  no  avail  to  the  defendant  to  show,  that 
there  was  no  consideration  between  himself  and  the  ihixi.  party  who 
received  the  bUl  from  him :  yet  if,  in  such  a  case,  the  defendant  is 
able  to  ^how  that  neither  the  plaintiff,  nor  any  intermediate  holder 
between  himself  and  the  plaintiff,  gave  value  for  the  Inll  or  note, 
this  will  be  a  good.defenoe  to  the  action  (n). 

As  to  what  i^  a  valid  consideration  to  support  a  simple  oontraot, 
it  is  hardly  necessary  to  observe,  that,  if  the  consideration  be  illegal f 
the  contract  will  be  void.  It  is  not,  however,  proposed  at  present  to 
.^reat  of  iUegal  considei^tions,  but  merely  to  point  out  what  consid- 
erations are  in  law  deemed  mifficieni^  presuming  that  they  embnioe 
jif>  illegal  olgect-  And  on  this  sulgeet  we  may  premise,  that  con- 
siderations, as  they  relate  to  deede,  are,  in  general,  divided  into  good 
and  vcdtmbie  oonsiderations.  ^'A  good  consideration,"  says  Black- 
^tone  (o),  in  speaking  of  the  /consideration  for  a  deed  or  grant,  **  is 
such  as  that  of  blood,  pr  of  natural  love  and  affeetion,  wl^  a  man 
grants  an  estate  to  a  near  relation ;  bi^ng  founded  on  Inotives  of 
generosity,  prudence,  and  natural  duty.  A  valuable  consideration  is 
such  as  money,  marriage  (j>)»  or  the  like,  which  the  law  esteems  eat 
equivalent  given  for  the  grant ;  and  is  therefore  founded  in  motives 
of  justice.'^  ^And  as  to  deeds  the  rule  is,  that  a  deed  made  in  con- 
sideration of  natural  love  and  affection  only,  is  not  necessarily  void, 
ialthough  it  may  be  made  so  by  evidence.  But  if  no  fraud  be  shown , 
and  if  a  consideration  be  in  fact  given,  the  deed  is  good ;  and  that 
consideration  mav  be  proved  aliunde  (q}.  On  the  other  hand,  a  deed 
made  on  a  valuable  consideration  cannot,  in  general,  be  impeached  (r). 
And  accordingly,  in  the  case  of  a  deed,  the  distinction  between  a  good 

(n)  B/les  on  BUU,  76,  3rd  edit.;  »nd  op  of  Exeter,  10  B.  &  C.  606. 
aeeBi^feyoB  Bills,  6th  edit.  499 ;  Chitty        (j))  Amb.  840 ;  1  Atk.  168;  1  Swanst 

on    BiUs,  8th  edit  79,  90.    As  to  the  819 ;  17  Vee.  271. 
efiect  of  Bt&ting  an  apparently  defective        (ff)  Per  Abinger,  L.  0.  B.,  Gale  v.  WO- 

eonsideration  in  a  note,  Ridont  e.  Brie-  Uameon,  8  M.  A;  W.  405, 409. 
tow,  1  C.  &  J.  28L  (r)  3  BL  Com.  444. 

(o)  2  Bl.  Ck)m.  297.    See  Gollj  v,  Bish- 


Sheplej  J.  said :— "  If  the  defendant  would  SToid  the  payment  of  hia  note,  he  sbonld 
show  the  facts  which  would  exonerate  him.  The  burden  of  proof  is  upon  him.''  So 
In  a  caae  where  the  defence  to  an  action  on  a  promissory  note  was  that  the  conaldera^ 
tion  was  iUenl,  it  was  held  that  the  burden  of  proof  was  on  the  defendant  Bmeiy 
«.  Estes,  31  Maine,  155.  Mr.  Greenleaf  and  Mr.  Justice  Stoiy  hate  both  stated  the 
hde  as  above  in  reflerenoe  to  the  burden  of  proof.  2  Qxeenl.  Svid.  §  172 ;  Story,  Fro- 
missery  Notes,  §  181 ;  Stoiy,  Bills,  §  178.  But  the  Sapreme  Court  of  Massachusetts 
have,  in  a  late  case,  review^  their  former  deotsioBS  and  dicta  upon  this  point  and 
have  settled  it  as  the  law  in  that  State,  that  where  a  want  of  consideration  ie  relied 
Q|>on  in  defence  of  an  action  on  a  note,  and  oTidenee  is  giTen  on  one  side  in  the  aAm- 
ative,  and  on  the  other  in  the  neoatiTe,  of  the  &ct  of  ooMderataon,  the  burden  of 
proof  is  on  the  plaintiff  to  satisfy  £b  jvry,  upon  the  whole  endeoee,  of  that  fret 
Delano  r.  Bartlett,  6  Gushing,  (^ 
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^and  a  'nflnaUe  oouidemtimi  10  thbr^hat  9  gockl  eoiyideration 
makeB  the  instmment  good  as  between  the  parties ;  bat  a  valuable 
ooaaid^aiiaii  makee  it  good  as  against  a  subsequent  purchaser  («).     ^^ 

We  must  obneriie,  howerer,  that  the  iena  ^om2  eonsideration,  as  ^^{^^0^ 
thus  used  in  the  case  of  deeds,  does  not  apply  to  simple  contracts, —  not  suffi- 
ioaapport.vhieh,  mere  relationship,  or  natural  love  and  affection,  is  ^^^t  to 
.Aot  a  smffieient  oHisadenation  (t).^    And  hence  it  is  that,  in  treating  *^^^^  * 
-of  the  eomttdftnriacm  for  .a  simple  coaatmet,  we  n^ust  use  the  words  eontraet. 
good  and  v^Ambfe  as  oonvertiUe  term/s. 

^  Valaahle  conaiderations  are  divided  bj  the  civilians  into  four  What  000- 
iufids : — lutt  Jhutde$;  as  when  I  cive  monej  or  goods,  on  contract  ^^*J%^ 
•tiliat  I  shall  be  repaid  money  or  goods  for  them  again.  Of  this  kind  yaluable. 
are  all  loans  of  money  upoa  bond  or  promise  of  repayment ;  and  all 
aaiea  of  goodsy-^in  w!hjoh  there  is  either  an  express  contract  to  pay 
«so  much  for  them,  or  else  the  livw  implies  a  contract  to  pay  so  much 
as  they  ace  wortlu  2nd«  The  second  species  is  facio  vt  facias;  as 
when  I  agree  with  a  aaim  to  do  his  work  for*  him,  if  he  will  do  mine 
for  me ;  or  if  two  persons  agree  to  marry  together,  or  to  do  any  other 
poBiiiye  acts  on  botii  sides.  Or  it  may  be  to  forbear  on  one  side,  on 
canaideration  of  something  done  on  the  other ;  as,  that  in  considera- 
tion the  tenant  will  repair  his  house,  6.,  the  landlord,  will  not  sue 
him  for  waste.  Or  it  may  be  for  mutual  forbearance  on  both 
aidas ;  as,  that  in  oonaideration  that  A.  will  not  trade  to  Lisbon,  B.  will 
ao4.  trade  to  MarseiUes  ;  so  as  to  avoid  interfering  with  each  other. 
Sid,  The  third  species  of  consideration  is,  facio  ut  de» ;  when  a  man 
agrees. to  perform  anything  for  a  price,  eithw  specifically  mentioned, 
or  left  to  the  determination  of  the  law  to  set  a  value  to  it.  And 
when  a  servant  hires  himself  to  his  master  for  certain  wages,  or  an 
pgreed  sum  of  money,  here  the  servant  contracts  to  do  his  mas- 
ter's secvicey  in  order  to  earn  that  specific  sum.  Otherwise,  if  he 
be  hired  generally,  for  then  he  is  under  an  implied  contract  to  per- 
form this  service  for  what  it  shall  be  ^  reasonably  worth.  4th,  The  [  ^28  ] 
fourth  apecies  is  ck  ti<  faeiaM^  which  is  the  direct  counterpart  of  the 
preoeding.  .  As  when  I  agree  with  a  servant  to  give  him  such  wages 
upon  his  performing  such  work ;  which,  we  see,  is  nothing  else  but 
the  last  species  inverted ;  for  servttf  fajciJt,  id  hmu  detf  and  h&tis  dot 
mi  urvtiMfaeiat  (u).'' 

7^  main  rule  as  to  the  sufficiency  of  the  consideration  seems  to  Ctenersl 
he,  that  it  may  arise  either j  Ist,  by  reason  of  a  Sen^t  resulting  to  the  ][^^^J^ 
party  promising,  or  to  a  third  person,  by  the  act  of  the  promisee ;  or,  ol 
Sndly,  by  reason  of  the  latter  sustaining  any  2om  or  ineowcemence,  or 
aulgectinff  himself  to  any  charge  or  obligation,  however  small  the 
henefity  caarge,  or  inconvenience  may  be ;  provided  such  act  be  peiv 
formed,  or  such  inconvenience  or  charge  incurred,  with  the  consent, 

(f)  Fer  T«aftttdea,  €.  J.,  U  Oidljr  9.    B.  &  P.  247,  261. 
il»p  or  Sseter,  10  B  it  0.  SOS.  («)  Bl.  Com.  444^. 

(()  8«e  note  lo  Wennall  r.  Adney,  8 


^  Bee  Hskas  «.  Msh^  7  B.  Monroe,  579. 
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Bale  as  to 
adeqaaoy 
of,  nith  re- 
spect to 
the  benefit 
oonferred 
on  the 


[*29] 


express  or  implied,  of  the  promisor,  or,  m  the  langtuge  of  pbftdiiig,  oC 
his  special  instanfce  <md  request  (x),^ 

Before  we  proceed  to  illustrate  this  general  rale  by  referring  to 
particular  instances,  it  may  be  proper  to  give  aame  general  ezpuuia- 
tion  of  its  different  branches. 

In  the  first  place,  touching  the  ben^  coftferred  <hi  the  promia^ 
sought  to  be  charged,  we  may  observe,  that  it  is  not  essential 
that  the  consideration  should  be  adequate  in  point  of  actual  ralne, — 
the  law  having  no  means  of  deciding  upon  this  matter  (y) ;  and  it 
being  considered  unwise  to  interfere  with  the  facility  of  contracting, 
and  the  free  exercise  of  the  judgment  and  will  of  the  parties,  by  Yk€fb 
allowing  them  to  be  sole  judges  of  the  benefits  to  be  derired  frapi 
their  bargains, — ^provided  there  be  no  incompetency  to  contract,  and 
the  agreement  violate  no  rule  of  law.  It  is,  indeed,  necessary  that 
the  consideration  should  be  of  some  value  (r) ;  bat  it  is  suffioient,  as 
we  have  said,  if  it  be  of  slight  value  only ;  or  even,  as  it  seems,  if  i^ 
be  such  as  cotdd  be  valuable  to  the  party  promising  (a)? 

And  even  in  equity,  although  a  consideration  is  necessary  if  the 
agreement  be  not  under  seal,  inadequaey  of  oonsideraticm  or  value  is 
in  general,  of  itself,  no  ground  for  impeaching  a  contract  ^  whether 
su(£  contract  relate  to  the  sale  of  an  estate  (b),  or  an  annuity  (<;),  or 
any  other  subject  (d).  Nor  will  the  inadequacy  *of  the  considerar 
tion  given  for  entering  into  an  agreement  for  the  compromise  or 
abandonment  of  a  doubtful  right,  defeat  the  contract,  even  where  it 
appears  that  the  point  given  up  was,  in  truth,  aminst  the  plain- 
tiff (e).    But  if  the  folly  of  the  contract  be  extremely  gross,  this  cir- 


(x)  See  2  Wms.  Saxmd.  137h;  Selw. 
N.  P.  46;  Gomu  Pig.  **Aotion  upon  the 
Case  upon  Assumpsit/'  (R,  1)  ;  per  Tates, 
J.,  in  Pillans  v,  Mierop,  S  Burr.  1673; 
per  Lord  EUenborough,  in  Bunn  tr.  Qnj,  4 
East,  193;  and  in  Jones  v,  Ashbumham, 
Id.  463-4;  per  Best,  C.  J.,  Morlcy  v, 
Boothby,  3  Bing.  112-13;  per  Tindal, 
G.  J.,  Willatts  «.  Kennedy,  8  Bing.  10. 
(y)  See  Moss  v.  Hall,  5  Ezch.  46,  49, 
(z)  Smith  V.  Smith,  3  Leon.  88. 

(a)  Per  Oiuriam,  Haigh  «.  Brooks,  10  Ai 
&  E.  309,  320. 

(b)  Cole  9.  Trecothick,  9  Yes.  jun.  246 ; 
S.  G.  1  Smith,  233 ;  Western  v.  Russell,  3 
V.  &  B.  187 ;  Darlej  v.  Singleton,  Wightir. 


39;  Mvrray  «.   Palmer,   2  Seh.  &  leC 

488 ;  Griffith  «.  Spratley,  1  Gox,  383. 

(e)  Floyer  9,  Shearard,  Amb.  18 ;  Ver- 
non V.  Winstanley.  2  Seh.  &»Lel  9M!^; 
Low  V.  Barchard,  8  Yea.  133;  Speed  «. 
PhiUips,  3  Anst.  732. 

(4  See  1  Sugd.  Y.  &  P.  438,  440;  1 
K.  GhiitT'fl  £q.  Index,  «« Ceaaderatioa,*' 
2;  1  Bridg.  Bq.  D.  259;  10  Ye&  293. 
295. 

U)  Longridge  v,  1>orTiUe,  5  B.  &  Aid. 
117 ;  1  Ball  &  B.  84.  Adequacy  of  oon- 
sideration,  when  material  at  law,  is  a 
question  for  the  Court;  per  Cur.  Bi^lan 
V,  May,  11  Ri  &  W.  653,  668 ;  per  Best> 
0.  J.,  Home  «.  Ashfbrd,  3  Kng.  £27. 


^  An  injury  to  a  party,  to  whom  tl^e  premise  is  made,  or  a  benefit  to  tlie  party  pron- 
ising,  is  a  sufficient  consideration.  MiUer  v.  Drake,  1  Gaines,  45 ;  Powell  v.  Brown,  3 
Johns.  100;  Forster  «.  Fuller,  6  Mass.  58 ;  Orerstreetir.  Phillips,  1  Iltt  128 ;  T6wnal<9^ 
o.  Sumrall,  2  Peters,  182 ;  Lemnster  r.  Buarekhart,  2  Bibb.  30 ;  Seaman  v.  Seaman,  13 
Wend.  381 ;  Bandle  v.  Harris,  6  Yerger,  508 ;  Sampson  o.  Swift,  11  Yermoni,  816 ; 
Hubbard  «.  Coolidge,  1  Mel  93 ;  Chick  p,  Trevett,  20  Maine,  462 ;  Lent «.  PadeUbrd,  10 
Mass.  230 ;  Train  v.  Gold,  5  Pick.  380 ;  Yiolett  v.  Patton,  5  Cranch,  142.  And  a  pron- 
ise  to  pay  upon  the  perfolmance  of  an  act  by  whieh  a  party  is  injured,  beoomes  Undk 
ing  when  the  act  is  performed.  Hilton  «.  Southwick,  17  Maine,  805 ;  BtiMCidge  «. 
Thompson,  7  Iredell,  127. 

2  Lawrence  9.  M'Calmont,  2  Howard,  426 ;  Hubbazd  «.  Coolidge,  1  Metoalf,  84;  Nd. 
42  Amer.  Jttfist,  267-269. 

'  Mere  inadequacy  of  consideration,  when  untinctnred  by  trwtd  or  oironmTentiaiii, 
Is  not  a  efficient  ground  for  racating  an  agreement  otherwise  regular.  Stewart*. 
The  State,  2  Harr.  &  Gill,  114;  Whitefield  «.  ^'Leod,  2  Bay,  380;  Knobb  «.  IindM^»  5 
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oomstsiiee  may  tend,  if  ihete  be  otber  faeta  in  oorroborattoB^  to  AmguACT 
eBtabliflh  a  case  for  relief  on  ibe  ground  of  fraud  ;^  although  mere  ^  coksid- 
folly  and  weakness,  or  want  of  jadgmeDt,  will  not  defeat  a  contract    ™^"^' 
even  in  equity  (/),    An  action  was  brought  in  special  .assumpsit,  on  **^"^^'^^^ 
an  agreement  to  pay  for  a  horse,  a  barley  com  a  nail,  for  eveiy  nail 
in  the  horse's  shoes,  and  double  every  nail,  which  came,  there  being 
tliirty-two  naOs,  to  five  hundred  quarters  of  barley ;  and  on  the  trial 
beftnre  Hyde,  J.,  the  jury,  under  liis  direction,  gave  the  real  value  of 
die  horse,  Sl,  as  damages ;  and  it  is  to  be  collected,  that  the  contract 
was  considered  valid ;  for  the  report  states,  that  there  was  after- 
wards a  motion  to  the  Court  in  .arrest  of  judgment,  for  a  small 
itadt  in  the  dedaration,  whidi  was  overruled,  and  the  plaintiff  had 
judgment  (ff). 

And  where,  in  an  actikm  of  aswmpdt^  it  was  .alleged,  that  in  con- 
sideration of  26s.  6d  paid,  and  42.  17s.  Sd.  to  be  spaid,  the  defendant 
Sromiaed  to  deliver  two  tye  corns  <m  the  then  next  Monday,  ^and 
ouble  in  arithmetical  progression  every  succeeding  Monday,  or 
every  other  Monday,  for  a  year,  which  woidd  have  required  the  deliv- 
ery of  more  rye  than  was  grown  in  the  whole  year,  the  .Court  on 
demurrer  seemed  to  consider  the  contract  good ;  and  Powell,.  J.,  said, 
that  although  the  contract  was  a  foolish  one,  yet  it  .would  hold  good 
in  law,  and  that  the  defendant  ought  to  pay  something  for  his 
foUy ;  but  no  judgment  was  given,  the  case  being  compromised  (h).^ 

So,  in  respect  to  the  ext^it  of  trouble,  loss,  or  obliffation,  which  With  re- 
ibevromuee  haa  taken  upon  himself,  at  the  promisers  request,  we  t^Tchmn 
akau  find,  oa  ccmsidering  the  cases  to  be  presently  referred  to,  that  impoBed 
it  is  immaterial  that  the  detriment  or  charge  thus  assumed  is,  in  fact,  o^^^ 
of  tile  most  trifling  description,  provided  it  be  not  utterly  worthless  ^"^""^'^ 
m  fad  and  in  law  f  and  that,  unless  it  appear  that  the  promisee 
incurred  no  detriment  whatever,  it  need  not  be  shown,in  order  to  con- 
atitate  a  good  consideration,  that  a  benefit  resulted  to  the  promisor 
from  the  performance  by  the  promisee  of  the  stipulated  act.^    Thus, 
where  the  declaration  stated  that,  in  consideration  that  plaintiff,  at 

(/)   UDneB  9.  Cofwlfij,  8  Price,  620;    1  Ley.  Ill ;  S.  C.  1  Eeb.  569. 
PMAfe  «.  Bo^vrat,  1  SwaoAt  829.  (A)    Thornboroffr   v,    Whitacre,    2    Ld. 

if)  Jlames  «.  Morgan,  B.  EL,  15  Car.  2 ;    Raym,  1164. 


471 ;  HttbtM^rd-ir.  Coolidge,  1  Met  93 ;  Johnson  v.  Titus,  2  Hill,  606 ;  Gcwynne  ti. 
B,  1  Bro.  C.  GL  (Am.  ed.)  6,  note  (a)  and  cases  cited ;  Ossood  v.  Franklin,  2  John. 
Ch.  23 ;  &  C.  14  John.  527 ;  Bedel  v,  Loomis,  11  N.  Hamp.  9 ;  mlett  v.  Rose,  8  McLean, 


«.  Hunt,  2  Ham.  (Ohio)  502 ;  WilKams  v.  PoweU,  1  IredeU,^.  460^  Butler 
«.  HaakeU,  4  Deaana.  651 ;  VdaU  v.  Eennej,  8  Gowen,  590. 

*  If  an  agreement  be  nnoonaeionable,  the  oonrt  will  render  anch  damages  as  may 
sppear  reasonable,  without  being  bound  by  the  terms  of  the  contract.  Baxter  v.  Wales, 
It  Maaa.  365 ;  Cutler  ».  Hew,  8  Mass.  257 ;  Cutler  v.  Johnson,  8  Mass.  266. 

*  Tninv.  OeU,  5  Pick.  884.  Wilde;  J.  said  -.— » If  a  contract  ie  deliberately  made 
wKhoiit  frmml,  and  with  a  lUl  knowledge  of  all  the  circumstances,  the  least  con- 
dikratioa  winiM  saffieienl'' 

*  Tbe  aaaumption  of  a  su^Msed  danger  or  liability,  which  has  ju)  foundation  in  la«r 
er  in  llici,  is  not  a  sufficient  consideration  for  a  promise  upon  which  an  action  can  be 
■atntal— 4,    Cabot  v,  Haddns,  8  Pick.  88. 

Aad  wliere  enie  through  a  mistake  of  the  law  acknowledges  himself /under  an  obli- 
CatioB,  which  the  law  would  net  impose  on  him,  he  shall  not  be  bound  thereby.  War- 
der 9.  Tookar,  7  Mase.  449 ;  Freeman  p.  Boynttm,  7  Masi.  483 ;  May  v.  Coffin,  4  Mass. 
347. 


32:  ov  XHB  Baoeaanewor i^iODnuKK^xnACfx. 

Aim^iinr   defefidavl^s  ^^re^nesfi,  laA  oonstoted  Icr aflfa^*  defendtat  <  to  imgb  two 
OP  ooNSED.   i)0iiera  of  the  plaintifi;  the  defendrnt  {ftomk^  to  gi?e  them*  a^  after 
weighing,  in  as  pei^fect  oonditiovaft  they  weve  in>  at  the  tim^  of  the 
r  «^0  1    ^^'^^^ '  ^^  ^^  "^^'^^^  ^^  motioB  in'  anest  of  judgment,  that-  the  coii-' 
^        -J    sideratiou  was  soffieient  (t).     So,  where  the  declaration  stated,  thalv 
in  consideration  that  the  plaintiff,  at  thl»  request  of  the  defendant^ 
had  given  the  latter  a  certain  letter^  hj  meansof  which  he  wai^eiia-' 
bled  to  end  disputes  which  had  arisen  between  himself  and  thmiptt^' 
ties,  the  defendant  promised  to*  give  plaintiff  1600Z.,  it  was  hifid  a' 
sufficient  consideration  for  defendant^  promise  (k).    And  so,  in  an- 
action  of  assumpsit,  it  appeaml  that  the  plaintiff  had  made  a  leaae^ 
to  J.  S.  of  lands  for  life,  rendering  rent ;  and  that  J^  &  cranted  all 
his  estate  to  the  defendant.     The  rent  being  in  arrear,  the  plaintiff* 
applied  to  the  defendant  for  it :  who  thel^upon  promised,  that  if  the 
plaintiff  could  ''  show  him  a  deed  that  the  rent  was  due,''  which  tUe 
plaintiff  did,  the  defendant  would  discharge  it:  "  and  it  was  mmed 
in  arrest  of  judgment,  that  there  was  no  consideration  to  ground' an 
action ;  for,  it  Js  but  the  showing  of  the  deed,  which  is  no  cotsiden^- 
tion  ;  but  it  was  adjudged  tor  tie  plaintiff ;  for  when  a  thing  is  to 
be  done  bj  the  plaintiff,  be  it  never  so  small,  this  is  a  sufficient  con- 
sideration to  ground  an  action,  and  here  the  diowing  of  the  dtod  is  a 
cause  to  avoid  suit  (2)/' 

So  where  a  woman,  after  the  decease  of  her  husband,  promised  the 
plaintiff,  a  creditor,  that  if  he  would  prove  that  her  husband  had 
owed  him  20L,  she  would  paj  it ;  it  was  held  a  good  consideT»tion» 
**  because  it  was  a  trouble  and  diarge  to  the  creditor  to  pvoite '  }nB> 
debt  (w)."i 

And  the  waiver  of  a  tort,  bj  committing  which  the  defendamt 
derived  a  benefit,  although  sudi  tort  occasioned  no  rM  injury  to  tiie* 
plaintiff,  is  a  sufficient  consideration  for  a  promise  to  him  (n).^ 

(t)  BainMdgB  «.  Finustoiie,  8  A.  &  E.  67 ;  8e»  7  H.  BL'dl2. 

743.  (m)  Traver  v, ,  1  Sii  67. 

(k)  Wflklnsdn  v.  Olivelra,  1  Soott,  461.  (n)  DaTis  v.  Morgan,  4  B.  &  C.  8. 

(0  Sir  K.  Sturlyn  tr.  Albany,  Cro.  Eliz. 

1  A  promise  to  pay  a  sam  claimed  l^  one  party,  and  denied  to  he  due  br  tlie  other, ' 
if  the  party  claiming  would  swear  to  the  oorrectneea  of  the  claim,  and  he  does  so 
Bwear,  is  a  valid  promise ;  and  in  an  action  on  the  promiv  it  is  not  competent  to  the 
defendant  to  prove  that  the  plaintiff  had  sworn  fhlsely,  or  was  misti^en.  Brooks  «l 
Ball,  18  Johns.  3a7.  See  Knight  v,  Kuahworth,  Oro.  Bliz.  469 ;  Train  «.  Qoldi  6  Piolu 
880 ;  Brett  v,  Pretyman,  1  Bd.  283. 

An  agreement  by  the  solicitor  of  a  party  to  a  snit  in  chanoeiy,  that  he  wonld  p^ 
the  sum  imposed^  as  terms,  under  a  rule  of  the  court,  if  the  soHoitor  of  the  othor  par- 
ty would  consent  to  the  entry  "  terms  complied  with,''  and  he  does  so  consent,  is  uim  • 
sufficient  connderation,  and  is  not  required  by  the  statute  of  frauds  to  be  ia  writmip. 
Sampson  v.  Swift,  11  Vermont,  315. 

'  Waiver  of  a  leaal  right,  at  the  request  of  another  person,  is  a  good  connderatloa 
Ibr  a  promise  by  him.  farmer  v.  Stewart,  2  N.  Hamp.  97 ;  Nicholson  v.  May,  1  Wrigbt, 
660;  Stebbins0L8niith,4Piok.97;  Halman  e.  Meulton,  14  Johns.  466 ;  Smitiie;  Weed, 
20  Wend.  184;  Bank  v.  Searles,  2  MoMullan,  366.  So  the  giving  up  a  goantatea 
not  clearly  good  in  form,  or  unstamped.  Haig^  v.  Brooks,  2  P.  &1)av.  477 ;  8  P.  ^ 
Bav.  462. 

The  incurring  a  liability  in  consequence  of  the  promise'  of  another  is  a  good  ooia- 
sideratiou.  Underhill  v,  Oibeon,  2  K.  Hamp.  362.  As  in  cases  of  gratnitoua  Ba1>- 
scriptions,  where  the  subscriber  knows  that  outlays  and  engagemebts  are  made,  <Mr 
liabilities  are  assnmed,  on  the  muad  of  such  tuhsoriptions.  Homei  ».  Bssa^  12 
Msss.  190;  Bryant  e.  Goodenow,  o  Pick.  228;  Fanningtoii  Acad.  0.  Alien,  14 
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A  dedaraiioiiy  stating  that  the  defendant  was  indebted  to  the    Adbquaot 

I  lain  tiff  on  a  bill  of  exchange,  and  that  the  plaintiff  having  lost  the  ^  ^^«^ 
illy  had,  at  the  defendant's  request,  given  him  a  bond,  acknowledg- 
ing payment,  and  conditioned  to  indemnify  him  against  the  bill,  shows 
a  good  consideration  for  a  prcunise  by  the  defendant  to  pay  the 
contents  of  the  bill ;  for  it  is  a  disadvantage  to  the  plaintiff,  if  it 
were  of  no  advantage  to  the  defendant,  that  the  bond  was  executed  (o). 
And  it  is  a  sufficient  consideration  **  for  a  promise  of  indemnity,  that  [  ^81  ] 
the  plaintiff  had  merely  9ecwred  by  promissory  notes  and  a  cognovit 
the  payment  of  a  sum  of  money  to  the  defendant,  as  assignee  of  a 
bankrupt  (p). 

In  Older  to  facilitate  the  making  of  an  agreement,  for  which  there 
was  a  sufficient  consideration  between  the  plaintiff  and  a  third  per- 
son, the  defendant,  who  personally  received  no  benefit  from  the 
agreement,  became  a  party  thereto ;  and  it  was  held,  that,  qs  the 
agreement  waa  such  as  the  plaintiff  would  not  have  made,  unless  the 
defendant  had  acceded  and  become  a  party  to  the  contract,  there  was 
a  sufficient  consideration  for  the  prcmiise  of  the  latter  (q).  And 
where  it  aj^peared  from  the  declaration,  that  one  R  wished  to  get 
possession  of  certain  deeds  which  the  defendants  held,  and  which  they 
were  willing  to  give  up  on  the  plaintiff's  accepting  and  paying  certain 
bills ;  that  the  bills  were  accepted  by  plaintiff  upon  R's  request,  and 
on  his  engagement  to  procure  the  defendants  to  deliver  up  the  deeds 
on  payment  of  the  bills ;  and  that,  in  consideration  of  the  plaintiff's 
accepting  the  bills,  the  defendants  agreed  to  deliver  the  deeds  when 
the  bills  should  be  paid  ;  it  was  held,  on  demurrer,  that  the  declara- 
tion disclosed  a  sufl^uent  consideration  (r). 

The  plaintiff,  an  occupier  of  lands,  having  been  sued  with  others 
by  the  vicar  for  tithes,  gave  up  the  occupation,  and  quitted  the  par- 
nh  during  the  progress  of  the  suit ;  upon  which  the  defendant,  a 
landowner  in  the  parish,  undertook  to  indemnify  him  from  all  costs, 
if  he  would  suffer  the  defendant  to  defend  the  suit  in  his,  the  plain- 
tiff's name ;  and  it  was  held,  that  there  was  a  sufficient  consideration 
for  the  defendant's  promise  (s). 

£8d 


'o)  WiUiani^on  p.  Clements,  1  TauBt.    ngreement  to  take  part  of  a  goTemmeni 
•e«  HanMrd  «.  BobUson,  7  B.  &  C    loan. 


SO,  9i._  (r)  Tipper  v.  BickneU,  4  &ott,  462. 

(*)  Aoai 


{p)  Ddn  o.  Brook,  1  B.  &  Ad.  124.    *  («)  Adams  v.  Dansej,  6  Bi^g.  506;  a 

^)  Bailey  «.  Croft,  4  Taunt  611 ;  tes    C.  4  M.  &  P.  245. 

Moestta  v.  Francis,  3  Dougl  11,  as  to  an 

■  -       --  ■  • ■ i —   ■ 

173  ;  Warren  p.  Steams,  19  Pick.  73 ;  Robertson  v.  March,  3  Scanunon,  19B ;  Macon  v. 
Sheppard,  2  Humph.  335 ;  Barnes  v,  Perine,  9  Barbour  Sup.  Ct.  202 ;  Thompson  v, 
Fage,  1  Metcalf,  570.  So  also  subscriptions  made  on  certain  conditions,  to  be  com- 
plied with  by  the  party  in  whose  favor  the  subscriptions  are  made,  are  binding  when 
Uie  acts  stipidated  for  are  perfbrmed  according  to  the  conditions.  Williams  Coll^  v. 
Danlbrth,  i2  Pick.  541 ;  Amherst  Academy  v.  Cowles,  6  Pick.  427 ;  Stewart  v.  Tms- 
iM0  tff  Hamilton  College,  2  Denio,  403.  See  Chapin  v.  Lapham,  20  Pick.  467  ;  Blake 
w.  Cole,  22  Pick.  97 ;  Ward  v,  Fiyer,  19  Wend.  494 ;  post,  516,  notes.  So  a  subsist- 
ing legal  obligation  to  do  a  thing  is  a  sufficient  consideration  for  a  promise  to  do 
titai  tlung.  Cook  v.  Bradley,  7  Conn.  57 ;  Warner  v,  Booge,  15  Johns.  233 ;  Jewett  v. 
Warren,  12  Mass.  300 ;  Stafford  v.  Bacon,  25  Wend.  384.  See  Kussell  v.  Buck,  11  Ver. 
166l  An  adjoununent  of  a  suit  in  a  justice's  court  is  a  sufficient  consideration  for  an 
agreement.  Stewart  v,  MoGuinn,  1  Cowen,  99 ;  Richardson  v.  Brown,  1  Cowen,  255. 
ThB  immediate  assessment  and  coUection  of  a  tax  by  agreement  to  pay  off  a  debt  of  a 
to  an  indiridual,  are  sufficient  consideration  for  a  pronuse  by  that  iadiTidual  to 
a  deduction  from  his  claim.    Baileyrille  v.  Sewellt  20  Mains»  178. 
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In  an  boAoa  of  dabt  fop  ftdi  doe  for  tolk,  the  plaintiff  cLBimed  a 
right,  under  a  custom,  to  take  tlie  aecond  best  fish  oat  of  every  'boat- 
load of  fish,  hj  -wej  of  toll,  from  fishermen  frequenting  a  oertam 
oo^e  and  landmff  fish  therein.  It  was  proved  that  the  plaintiff  and 
his  ancestors  had  immemorially  famished  and  maintained  a  capetam 
and  rope  for  the  use  of  the  fishennen ;  thafc  in  stc^rmy  weather  boata 
oonld  not  be  drawn  up  from  the  sea  with  safety  to  the  crews,  withoaA 
iham ;  and  that  the  spot  upon  whieh  the  capstan  stood  belonged  to 
the  plaintiff,  although  the  rest  of  the  cove  over  which,  the  boats  were 
dorawn  was  the  property  of  a  third  peraon :  and  it  was  held,  that  the 
[  ^32  ]  keeping  the  capstan  and  ^  rope  in  good. order  ofnd  ready  for  use,  waaa 
good  consideration  for  the  toll,  whether  the  o^tan  were  used  or 
ftot  (t). 

So  the  forbearance  by  the  plaintiff,  at  the  de&ndant's  request,  to 
enforce  a  fieri  faciaje  against  the  goods  of  a  third  person  for  60Z.,  is  a 
Talid  consideration  for  the  defendant's,  promise  to  pay  the  plaintiff 
107Z.  in  seven  days  (tt). 

So,  it  is  a  sufficient  consideration  for  a  promise,  that  the  plaintiff 
undertook  to  end^axor  to  perform  any  act  at  the  def^idant's  requestv 
as  to  procure  the  lease  of  a  house,  or  a  note  from  a  debtor,  &c.  {£)  ;  for 
this  must  be  an  inconvenience  to  the  plaintiff,  and  might  eventually 
benefit  the  defendant.^  But^  in  such  a  case,  a  bona  fide  exertion  on 
the  part  of  the  plaintiff,  to  attaiu  the  pn^Msed  object  for  the  defend* 
ant,  would  be  necessary. 

So  it  has  been  held  that. the  merely  giving  leave  of  absence  to  « 
soldier  at  the  instance  of  a  third  person,  is  a  good  consideration  for  a 
promise  by  the  latter  to  the  captain  who  gave  such  permission,  thai 

(^  ThiO  Earl  of  Falaumtk  9.  Georgo,  5  Lam^lels^  v.  BnUhwait,    Hobiuri,    10&. 

Bing.  286 ;  &  C.  2  Bl  ^  P.  457.  See  Com.  Dig.    "  Action  npoix  tli»  Caooi 

8)  Smitii  0.  Algar,  1  B.  &  Ad.  608.  upon  Assnmpelt,^  (B.),  (b.  5). 
1^    QnnioM   «.    Hodgei,    TelT«    11; 


1  Hubbard  «.  Coolidge,  1  Metoalf,  84.  And  the-endeftTor  to  ^zftom  must  have  boca 
nndertaken  at  the  ret^tut  of  the  d^endant ;  for  labor  and  semces,  merely  gratoitous, 
performed  by  the  plaintiJF  for  the  defendant,  without  his  request  or  priyity,  howeTer 
meritorious  or  beneficial  they  may  be,  as,  the  remoral  of  his  property  to  sare  it  fh)na 
destruction  by  fire,  afford  no  cause  of  action.  .  Bartholomew  v.  Jackson,  20  Johna  28. 
And  so,  where  A.,  a  mere  trespasser,  entered  on  the  land  of  B.  holding  adTeraely, 
and  without  the  knowledge  or  assent  of  B.,  cleaied  the  land  and  made  Tsluable  im- 
prvnmentB  thereon ;  and  B.  afterwards,  /pending  an  ejectment  a^nst  A.  for  the 
land,)  agreed  with  A.  by  parol,  that  he  would  either  s6U  the  land  to  him  as  wild  land, 
or  pay  mm  for  the  improrements  he  had  made ;  in  ammpsU  by  A.  against  B.  for  the 
yalue  of  improrements,  it  was  held,  that  the  assumption  of  B.  was  nudum  pactum,  on 
which  no  action  could  be  sustained.  Frearv,  Hardenbergh,  5  Johns.  272.  So,  a  prom- 
ise  by  A.  to  B.,  that  B.  might  pass  and  repass  oTer  the  land  of  A^,  is  only  a  gratuitous 
license,  and  reyocable  at  pleasure ;  and  if  A.  afterwards  fence  and  shut  up  the  land, 
«o  that  B.  cannot  pass  and  repass,  no  action  will  Ue.  Dexter  «.  Hazen,  10  Johns.  246i. 
And  in  Pabodie  v.  King,  12  Id.  426,  it  was  held,  that  part  payment  of  a  promissory 
-note  by  the  maker,  was  not  a  sufficient  consideration  to  support  a  promise  to  forbear 
to  sue.  See  Milley  «.  Holbrook,  1  Wend.  317.  So,  if  a  worlonan  be  employed  to  do  i^ 
particular  job,  and  he  choose  to  perform  some  additional  work,  without  consulting  liie 
employer,  he  cannot  recover  for  such  additional  work.  Hort  v.  Norton,  1  M'Cwd,  22« 
See  ftffther,  Fh^ttyplace  v.  Steere,  2  Johna  4i2. 


m 

iim  loUieir  riioiiUietani  in  ten  dajs^  or  Uiat  ikia  promiier  would  {hij 
ihecutaa2i20L<y). 

And  it  maj  be  steted,  generally,  tliat  any  damage,  or  any  gns- 
poiunon  or  Ibrbearaiie^of  his  right,  or  any  poflsiUllity  of  a  loss,  ocee^  * 
mmed,  to  the  plaintiff  hy  the  promise  of  another,  is  a  snffident  oon- 
flideratian  for  sadi'JpromisiB  (0)  ;  but  thai,  if  the  consideration  for  the 
defendant's  promise  be  an  act  whieh  occasions  neither  a  benefit  to 
-himaelf,  nor  a  chaige  or  detriment  to  tine  plaintiff ;  or  if  itl)e  an  act^ 
xnr  an  engagement  to  do  an  act,  which  the  piomiser  was  already 
bound  by  law  to  perform ;  or  if  it  be  an  engagement  to  do  an  act 
which  is  in  the  eye  of  the  law  of  no  valne,  as  to  surrender  a  demiseii 
«er»rt^  «(  «mQ,  8i»k  ooosyemtion  18  iiot  BBffioieiit  to  BQiqport  a  pro]ii> 
he  (a). 

Let  us  now  proceed  still  further  to  illustrate  the  above  rules,  by  Fwbwr- 
showing  their  application  to  particular  examples.  •"^ 

Ist.  And,  first,  an  agreement  to  forbear  absolutely  (J),  or  for  a 
certain  time  (c),  to  institute  or  prosecute  legal  or  equitaile  proceedings 
for  a  ^odl-founded  legal  or  emiitable  demand,  is  a  sufficient  consider- 
ation for  the  promise  of  the  debtor,  or  of  a  third  person,  to  pay  the 
debt,  or  do  any  other  a0t(ci).^    By  such  forbearance  the  crwiitor  is    [  *38  ] 

(y>  Ts7l<nr  «.  Jokies,  1  Ld.  Baym.  813.        (h)  Mspes  tr.  ^rclney,  Ofo.  Jae.  688. 


JL  wm  requui  to  a  abieriff  aoi  to  ezaoate  (0)  8oin|ile  v.  Pink,  1  Exdi.  74. 

a  writ  of  &n  faeUu  at  the  suit  of  tho  (<0  See  1  RoU.  Abr.  24,  pL  33 ;  Cota^ 

promiaer,  held  a  auMdent  consideration.  Dig.    *' Action  upon  the  Case  upon  Aso 

miter  judgment  hj   default,    ao&d   enw  aumpett,"  (F.  8),  "  Aflsompsit,''  (B.  1) ;  8 

krai^t;  Ponfai*.  Stokes,  2  H.BL  312.  Saimd.  136 ;  8  Chit.  Com.  L.  66-7.    Aa  to 

iz)  Forth  9.  Stantou,  1  Wms.  Saund.  the  mode  of  lajing  the  consideration  and 

a  averring  fbrbearanoe,  see  7  B.  &  0.  4d3 ; 

(a)  teart  «.  CheB,  7  Jkmt  781;  Cfa^  &  G.  1  M.  &  Rw  706;  9  H  ft  P.  487,  4^; 

tortwk  o.  CMin,  4  flaofet,  N.  &  606, 622 ;  a  0. 5  Biolp.  296. 
and  leepoet. 


1  If  «ae  iiroittiae  to  pay  the  Aeht  et  anoilier,  ia  ooaaSdwatioB  that  the  creditor  trUl 
**  forbear  and  give  fhruier  time  for  the  pmndnt "  of  the  debt ;  this  is  a  snffioient  00a- 
■idnatioa,  thoo^  no  particular  time  of  forbearance  be  stipulated ;  the  creditor  aver- 
ling  that  he  <Ud  therefore  forbear,  from  tiuch  a  day  till  such  a  day.  King  p.  Upton,  4 
QneaL  663.  See  Siting  v.  Yandtfr^yn,  4  Jc^s.  237 ;  Lemaster  0.  Qoekhart,  2  Bibb, 
25,  dOl  An  agreement  by  a  Surety,  to  furbear  a  suit  ^lainst  his  principal,  101^  Am 
tmdm  0/  aetUm  thauid  oriae^  is  a  flood  consideration  fbr  a  promise  of  indemnity ;  althourii 
at  the  time  of  the  agreement  he  had  no  eause  of  action  against  the  principal  Ha- 
naker  v.  Bberly,  2  Kan.  606.  An  agreement  by  the  payee  of  a  promissoiy  note  to 
Ihrbear  to  sue  the  maker,  for  one  year,  is  a  sufficient  consideration  of  a  guaraniy,  by 
a  third  person,  of  the  payment  of  the  note.  Sage  v.  Wilcox,  6  Conn.  81.  See  Silvis  v, 
By,  3  watts  ^  Serg.  420;  Watson  v.  Randall,  20  Wendell,  201 ;  Ford  v.  Behman, 
Wright,  434;  Gilmaa  v.  Kibler,  6  Humph.  19;  Oolgba  v.  Henley,  6  Leigh,  86.  But 
where  B.  gave  a  bond  to  A.,  conditioned  to  pay  one  himdred  pounds  on  the  1st  of 
April,  1810,  on  which  C.  made  the  following  indorsemeiit :  "  lOth  April,  1817, 1  do 
liCTel^  agree  that  the  within  bond  shall  be  paid  in  one  year  after  the  al>0Te  date ;  wit- 
iiIbs  my  hand  the  day  and  year  above  written,''  which  was  signed  by  C. ;  it  was  held 
by  the  Supreme  Court  of  Pennsylvania,  that,  without  proving  a  promise  by  A.  to  for* 
bear  to  sue  B.,  or  showing  some  other  consideration,  A.  couM  not  recover  from  C.  on 
this  agreement  Bizler  «.  Beam,  3  Penn.  282.  80  a  guaranty  in  writing  for  paymoit 
of  the  debt  and  oosts  m  an  action  against  a  third  person,  if  a  certain  sum  were  not 
paid  by  a  eertain  day,  was  held  not  to  be  binding,  on  the  ground  that  the  oonsidenv- 
tkn,  to  wit,  the  stay  of  prooeedings,  did  not  appear  upon  the  face  of  it.  Cole  v.  Dyer, 
1  Tyrw.  304.    See  Watson  v.  Randall,  20  Wend.  201 ;  No.  42  Amer.  Jurist,  271-276l 

uk  a  suit  by  the  payee  against  the  maker,  on  a  promissory  note,  given  in  considerar 
iifln  of  a  promise  to  forbear  to  sue  a  thud  person  for  six  months,  the  burthen  of  proof 
is  not  on  the  payee,  to  show  that  he  has  forbeme  aooordlng  to  his  promise,  but  on  the 
snakar,  to  shoir  that  he  has  not    Jennison  «.  Sfcaflbid,  1  Cushing,  168. 
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foKB&uu   delayed,  and  the  debtor  is,  or  may  be,  benefited;  so  that  there 
^^^      ooncar  both  the  ordinary  grounds  upon  which  a  sufficient  ccm- 
^"^^^^^^^^  sideration  may  be  rested.^      Thus,  where  the  declaration  stated 
'     that  there  had  been,  and  then  were,  divers  accounts   between 
the  plaintiff  and  defendant,  which  accounts  were  open  and  un- 
settled;   and  that  the  plaintiff  claimed  of  the  defendant  thai 
he  was  indebted  to  him   in  a  large  sum  of    money,  and    the 
defendant  claimed  of  the  plaintiff,  that  he,  the  plaintiff,  was  indebt- 
ed to  the  defendant ;  and  that  it  was  agreed  between  the  parties, 
that  each  of  them  should  withdraw  his  claim,  and  that  the  defend- 
ant should    pay  the    plaintiff  an  annuity  for  life ;    and    it  thea 
averred,  that,  in  consideration  that  the  plaintiff  would  withdraw  hia 
claim,  the  defendant  promised  to  pay  the  annuity :  it  was  held,  that 
a  valid  consideration  for  the  defendant's  promise  appeared  on  the 
face  of  the  declaration,  inasmuch  as  there  was  a  plain  detriment  to 
the  plaintiff  in  foregoing  his  claim  to  the  balance  (e).     So,  where 
.    there  had  been  an  agreement  to  refer  certain  matters  in  difference, 
and  the  parties,  when  before  the  arbitrator,  entered  into  a  mutual 
engagement  to  abandon  the  reference,  and  the  contingent  right  to  the 
costs  of  it,  and  agreed  that  one  should  pay  the  other  a  sum  of  mon- 
ey in  satisfaction  of  his  claim :  it  was  held,  that  there  was  a  good 
consideration  for  this  agreement  (/).      So,  it  has  been  held,  that 
forbearance  for  a  given  time  on  the  part  of  the  assignee  of  a  bond, 
to  sue  the  obligor,  is  a  good  consideration  for  a  promise  by  the  obli- 
gor to  pay  the  assignee  at  the  expiration  of  that  time,  or  give  him  a 
warrant  of  attorney  for  the  amount  (g) ;  and  the  same  rule  holds  in 
the  case  of  forbearance  by  the  assignee  of  a  debt,  such  forbearance 
being  as  beneficial  to  the  debtor,  as  if  the  assignee  had  been  the 
original  creditor  and  had  forborne  (A).     So,  forbearance  by  the  cred- 
itor, or  by  an  assignee  of  the  debt  of  a  testator,  at  the  request  of 
his  executor,  to  sue  the  executor,  is  a  good  consideration  for  a  {»x)m- 
ise  by  the  executor  to  pay  the  debt  (i). 
there  But,  in  order  to  render  the  agreement  to  forbear  and  the  forbear- 

moBt  be  a    ^^^  ^f  i^  daim  a  sufficient  consideration,  it  is  essential  that  such 
ibimded      claim  should  be  sustainable  at  law  or  in  equity ;  and  the  considera- 
olaim.         tion  will  fail,  if  it  appear  that  the  demand  was  utterly  ^Vithout  foun- 
[  ^34  ]    dation  (k)J^    Accordingly,  where  the  declaration  was,  that  the  plain- 

(e)  Llewellyn  v,  Uewelljn,  8  D.  &  L.  (i)  Fish  v.  lUohardson,  Cro.  Jae.  47 ;  1 

318.  RoU.  Abr.  20.  pL  11 ;  Pitt  v.  Bridgwater, 

(/)  Smyth   V,   Holmes,  10   Jnr.    882.  Hard.  74. 

(Exoh.)  (k)  See  Com.  Dig.    "Action  anon  the 

(g)  Morton  v.  Bom,  7  A.  &  R  19,  25.  Ca^e  upon  Assumpsit/'  (F.  8) ;  Jones  r. 

(A)  Reynolds  v.  Prosser,  Hard.  71 ;  Oble  Ashbnmham,  4  East,  455 ;  per  Tenterden, 

9.    Dittlesfield,    1    Vent    153 ;    1    Wms.  C.  J.,  Smith  v,  Algar,  1  B.  &  Ad.  604. 

Sannd.  210. 

■       — ■ —  '  -  ■-■-..  ■  _     ■ 

1  See  Branch  Bank  at  Mobile  v.  James,  9  Alabama,  949 ;  Rood  r.  Jones,  1  Douglass, 
188. 

>  See  Lowe  o.  Weatherby,  4  Dey.  &  Batt.  209 ;  Cabot  v.  Haskins,  3  Pick.  83 ;  Warder 
V.  Tucker,  7  Mass.  449 ;  Freeman  v,  Boynton,  7  Mass.  483  ;  May  v.  Coffin,  4  Mass.  347. 
Although  a  promise  to  pay  a  sum  of  money,  founded  on  the  forbearing  to  prosecute  a 
suit,  which  could  not  be  maintained,  is  void  for  want  of  a  consideration,  yet  the  de- 
fendant, in  order  to  avail  himself  of  such  a  defence,  must  show  conclusiyely  that  the 
suit,  which  was  the  foundation  of  the  pfcmise,  oould  not  have  been  prosecuted  with 
effeet    Gould  v.  Armstrong,  2  Hall,  266. 
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tiff  bad  eommenced  an  action  against  the  defendant,  which  had  pro-  Fobbeax- 
oeeded  to  issue  joined ;  and  that,  when  the  issues  were  about  to  be  ^^'** 
tried,  the  defendant,  in  consideration  that  the  plaintiff  would  forbear  ^*■^*^^*^*^ 
proceeding  in  that  action  until  a  certain  day,  promised  to  pay  the 
amount  on  that  day,  but  that  he  made  default,  &c. ;  and  the  de- 
fendant pleaded,  that  the  plaintiff  never  had  any  cause  of  action 
against  die  defendant,  as  he,  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  said  action,  and  thence  until  and  at  the  time  of 
making  the  promise,  well  knew :  this  plea  was  held  to  be  a  good 
answer  to  the  action  (2).  And  so,  where  the  declaration  stated,  that 
diapntes  and  controversies  were  depending  between  the  plaintiff  and 
the  defendant,  as  to  whether  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  sum  ;  and  that  thereupon,  in  consideration  that 
the  plaintiff  would  promise  not  to  sue  the  defendant,  at  any  time, 
for  the  sum  so  in  dispute  between  them,  and  would  accept  a  certain 
sum  in  satisfaction  thereof,  the  defendant  promised  to  pay  that  sum : 
it  was  held,  that  there  was  no  consideration  for  the  defendant's 
Momiae,  because  the  declaration  did  not  show,  that  any  reasonable 
oonbt  existed  between  the  parties  as  to  the  existence  of  the  debt  (m). 
In  like  manner,  the  promise  of  an  heir  to  pay  his  ancestor's  bond, 
in  consideration  of  forbearance  to  sue  him  thereon,  is  not  binding  if 
the  bond  did  not  expressly  name,  and  consequently  did  not  bind, 
tike  heir  of  the  obligor  (n)  ;  but  it  seems,  that,  if  the  heir  be  named 
in  the  bond,  he  may  be  liable  in  such  case,  although  he  have  not 
assets  by  descent  (p).  So,  the  promise  of  an  heir,  in  consideration  of  , 
forbeanmoe  of  a  suit  in  Chanceiy  to  which  he  was  not  liable,  or  the 
promise  of  an  executor,  in  consideration  of  forbearance  of  a  debt 
omtracted  by  his  testator  whilst  he  was  an  infant,  is  invalid  (p).  So, 
where  a  feme  covert^  carrying  on  business  as  Skfeme  9ole  trader  m  Lon- 
don, contracted  a  <itebt  in  the  way  of  her  trade,  and,  after  her  death, 
heriinsband,  in  conmderation  of  forbearance,  promised  to  pay  it,  it 
was  holden  to  be  a  void  promise  (q).  A^ain,  where  the  plaintiff 
declared  that  A.,  eince  deceaeedy  was  indebted  to  him  in  a  certain 
sum,  and  that,  c^fter  AJs  dea^y  in  consideration  of  the  premises,  and 
that  the  plaintiff  would,  at  the  defendant's  request,  forbear  and  give 
day  of  payment  *of  the  debt, — not  stating  to  whom  he  was  to  forbear  ^ —  [  ®35  ] 
the  def^^dant  promised,  &c. :  the  Court  held,  upon  demurrer,  that 
the  declaration  was  defective,  upon  the  ground  that  it  was  not 
shown  that  there  was  any  personal  representative  or  other  person 
vho  was  liable  to  the  debt ;  and,  consequAitly,  that  it  did  not  ap- 
pear that  the  plaintiff  could  have  sustained  any  detriment  by  sus- 
pending proceedings  (r).^     So,  if  in  aox  action  on  an  agreement  to 


(I)  Wade  9.  Simeon,  2  0.  B.  548.  (g)  Fabian  v.  Plant,  1  Show.  183. 

(m)  Bdwaidfl  v.  Bangui,  11  M.  &  W.        (r)  Jones  tr.  Ashburnham,  4  East,  455. 


(9) 

It  18  obeerrable  that  thie  case  was  upon 

(«)  Barber  e.  Fox,  2  Sannd.  136,  and    demurrer.    The    Court    distinguished    it 

lies;  Hunt  v.  Swaine,  1  Ley.  165.  from  some  cases   which  were  cited   bj 

(o)  Id.  137  a.  counsel,  and  in  which  declarations  had 

(^)  Id.;  Tooley  e.  Windham,  Gro.  EUs.    been   supported    after    verdid,    althou^ 

206 ;  Stone  v.  WythipoU,  Id.  126.  they  did  not  clearly  point  out  a  ground 


muat  hare  been  some  party  who  could  have  been  sued.    Nelson  e.  Searle,  4 
k  W.  795. 
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pay  money  in  oonsideitktio&  <hat  tlie  |>hmtiff  ^11  discharge  a  ihirA 
^^^      person  from  custody,  it  i^pear  that  the  airest  ^ras  illegal^  or  that  it 

'^^^'^'^'"^^  was  procured  hy  means  of  fraud,  the  promise  is  void ;  but  it  will  he 
intended  on  general  d^nurrer,  or  after  verdict,  that  the  arrest 
legal,  if  the  declaration  aver  that  it  took  place  on  proee^  duly  u 
out  o(  the  Court  in  which  the  action  was  brought  (s).  So,  as  it 
seems,  it  is  no  defence  to  an  action  on  such  an  agreement,  that,  at 
the  time  of  the  arrest,  there  was  no  debt  due  to  the  plaintiff  from 
the  party  arrested  (t).  And  where  the  defendant  was  in  custody 
under  a  writ  of  execution,  irregular  in  itself,  and  from  which  arrest 
he  might,  possibly,  have  been  entitled  to  be  discharged  by  virtue 
of  his  privilege  as^a  member  of  parliament ;  and  the  plaintiff  pro- 
cured him  to  ^be  discharged  from  custody  under  that  writ,  withost 
entering  into  any  question  as  to  his  right  to  be  discharged  gener- 
ally, or  putting  the  defendant  to  the  trouble  of  applying  to  the 
Court  on  the  ground  of  irregularity  in  the  writ, — an  applicatkm 
which,  it  seemed,  would  probably  have  led  ike  Court  to  amend  the 
writ ;  such  discharge  was  held  to  be  a  good  consideration  for  a  prom- 
ise by  the  defendant  to  settle  the  plaintiff's  claim,  by  paying  part 
in  money  and  giving  a  bond  for  the  residue  («). 

A  receiver  appoint-ed  by  the  Court  of  Chancery  brought  an  action 
for  a  debt  due  from  £.  F.  to  A^  R  and  C,  whose  estate  he  waa  em- 
powered to  collect,  and  averred,  that,  E.  F.  being  liable  to  faim^  the 
plaintiff,  as  receiver,  the  defendant  promised  to  pay  him,  in  considov 
ation  thatihe  would  give  E.  F.  time  for  payment,  aiid  in  case  of  £. 
F.'s  default :  and  it  was  held,  on  a  motion  in  arrest  of  judgment, 

I  ^^  J  that  the  declaration  showed  a  suffident  ^consideration  for  the  defend- 
ant's promise ;  for,  as  receiver,  the  defendant  had  authority  to  fbi^ 
bear  proceeding  for  the  debt,  and  to  enter  into  ther  contract  (sr). 
And  where  the  declaration  stated  that  the  defendant -was  solichor 
to  a  railway  company ;  that  C.  G.  and  C.  8.  were  members  of  the 
committee;  that  they  were  indebted  to  the  plaintiffs  in  lOOOL, 
which  the  plaintiflk  sought  to  recover  by  contributions  from  the  oom- 
mittee ;  that  the  plainti£&  had  commenced  an  action  against  G.  G., 
and  intended  to  commence  one  against  C.  8.,  for  the  amount ;  and 
that,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  would  cease  to  prosecute  the  one  action  axtd,  forbear  to  com- 
mence the  other,  the  defendant  promised,  that  if  the  plaintiffs  did 
not,  by  the  1st  of  May  ensuing,  realise  the  amount  of  their  claim  by 
contributions  from  the  committee,  he  would  pay  them  S02.  in  full  <wf 
all  the  claims  of  the  plainti&  against  C.  G.  and  C.  S.,  in  connexion 
with  the  railway  company ;  it  was  held,  on  demurrer,  that  the  deo* 

of  liabil%  to  the  debt  on  the  pert  of  sdj  (a)  Smith  v.  Monteith,  13  BI.  &  W.  4S7  ; 

pArtioalar  person ;  bat  it  might  be  vre-  AtJdnson  v.  Settree,  WiUes,  R.  i82 ;  aee 

nmed  after  verdi/d^  that  the  plaintiff  had  Lloyd  «.  Lee,  Str.  94 ;  2  Saund.  137  o. 

proved  at  the  trial  that  there  was  8om»-  (t)  Atkinson  «.  Bayntun,  1  Scott,  404. 

bo<ilyfwho  could  have  been  sued  in  support  (u)  Butcher  v.  Bteuart,  11  M.  &  W.  S57, 

of  the  averment  that  the  plaimtiff  did  for-  876. 

hear ;  and  see  Marshall  t;.  Birkenshaw,  1  (x)  Willatts  v.  Kennedy,  8  Kng.  5. 
JNow  R.  182. 
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lanlioa  me  good^  the  forbearsnce  Beiitg  a  sufficient  ooasideratian)    Fossbaa- 
whether  there  was  any  well-founded  claim  or  not  (y).  '^^■• 

So  it  ia  a  suJBScient  consideration  for  a  promise,  that  the  plaintiff,  v^^v^'w^ 
holding  a  bill  of  sale  against  the  goods  of  a  third  person  for  a  debt, 
•greed  to  give  up  the  goods,  and  forbear  to  sell  them  (z). 

And  a  promise  by  the  father  of  an  illegitimate  child,  that,  in  con*- 
aideration  that  the  mother  would  abstain  from  affiliating  the  child, 
he  would  pay  her  a  certain  sum  for  its  maintenance,  would  appear 
to  be  founded  on  a  sufficient  consideration  (a). 

It  is  not   necessary  that  the  forbearance  should  extend  to  an  ^^^  ^^ 
efdirt  dUeharge  of  proceedings ;  nor  is  it  material  whether  the  pro*  ^^^'"^ 
ceedings  to  be  forborne  have  been  commenced  or  not  (i),^  or  wheth- 
er they  are  at  law  or  in  equity  (c)  ;  and,  accordingly,  a  forbearance 
or  suspension  of  proceedings  for  a  limited  period,  with  power  to  con-* 
tinue  them  if  the  debt  be  not  then  "paid,  is  sufficient. 

Where  a  declaration  stated  the  consideration  to  be  an  agreement  Most  be 
to  forbear,  not  showing  for  what  time,  and  there  was  an  averment  ^J^*^^ 
that  the  plaintiff  forbore  for  a  long  time ;  it  was  held,  upon  motion 
in  arrest  of  judgment,  that  the  declaration  was  sufficient ;  for  that 
it  should  be  intended  that  the  plaintiff  agreed  to  forbear  for  a  con- 
'wnient  or  reaaonable  time,  and  that  was  a  ^sufficient  consideration((2).    [  ^37  ] 
Bat  this  last  position  is  no  longer  law,  it  being  now  held,  that  an 
agreement  to  forbear,  in  which  no  time  is  mentioned,  is  bad ;  and 
that,  in  declaring  on  sudi  an  agreement,  a  party  is  not  warranted 
in  treating  it  as  an  agreement  to  forbear  for  a  re(mmahU  time  (e). 

So  it  seems  that  a  promise  in  consideration  of  the  stay  of  an 
action  *^or  a  UtUt  time'^(f),  or  '*for  some  time,"  is  not  bincUng  (^); 
either  on  the  ground  of  uncertainty,  or  because  of  the  absence  of 
detriment  to  the  creditor  or  advantage  to  the  debtor.  ^ 

It  ia  not  material  that  a  party  who  makes  a  promise,  in  consider*  P^rtj  pro- 
ation  of  forbearance  to  a  tlurd  person,  has  no  interest  in  the  trans-  ^^^^^t 

action,  and  cannot  be  benefited  by  the  delay.  ^    If,  for  example,  a  liaye  an  in- 
terest in 

M  TmB!f&nk  v,  Knowles,  7  C,  B.  661 ;        («)  Semple  v.  Pink,  1  Ezeh.  74.  ^^  *^'*y- 

8.  U.  noDL  Empeon  r.  Knowlae,  18  L.  J.        (/)  1  Boll.  Apr.  23,  pi.  5 ;  Baker  v. 

~S.  (C  P.)  Jacob,  1  Bulstr.  41 ;  Seckford's  case,  Cro. 

(^  Barren  v.  Troesell,  4  Taunt.  117.  Elis.  4^ ;  TolkurBt  i^  Brickinden,  Cr6. 


(«^  linnegar  r.  Hodd,  5  G.  B.  437.  Jac.  250.    In  Baker  v.  Jacob,  the  deela- 

(j)  See  per  Tindid,  0.  J.,  and  Cresewell,  ration  laid  the  consideration  to  be  a  for- 

J.,  wade  V.  Simeon,  2  C.  B.  648,  6$6,  667.  bearanoe  "  for  some  little  time,  to  wU^  a 

(«)   BidweU  v.  Catton,  Hob.  216,  2Bd  fortmghi,  or  thereabonte,"  and  held  good 

fMu;   I^M^ej  e.  Qilberd,  2  Balstr.-  41 ;  after  the  Terdiot,  in  respect  of  the  Tide* 

Barker  v.  Lei^  2  Stark.  R.  229,  230.  U^t. 

(d)  Mapes  9.  Sidney,  Cro.  Jao.  683 ;  1  (^)  1  Boll.  Abr.  23,  pi.  26 ;  see  3  Chit 

BoD.  Atr.  24,  pL  28.  Qom.  L.  67,  n.  6. 


t  Hamaker  v.  Eberly,  2  Binney,  606. 

*  A  OTOdaiae  to  pay  in  oonaideraUon  of  forbearance /or  a  ihort  lime^  is  not  sufficient ; 
Vol  H  u  otherwise  if  the  promise  be  to  forbear  for  a  reasonable  or  oonrenient  time, 
titter  in  general  or  spedflc  terms,  or  Indefinitely.  Lonadale  v.  Brown,  4  Wash.  G.  C. 
148  i  mdweilv.  Erans,  1  Penneyl.  886;  Downing  v.  Fonk,  6  Bawle,  69;  Hakes  t?. 
Holehkles*  23  Termont,  231. 

It  is  well  settled  that  a  general  forbearance  to  sne  is  to  be  intended  a  perpetnal  fbr- 
teaimnee.  Clark  «.  Bnssell,  8  Watts,  213 ;  Sidwell  v.  Brans,  1  Pennsyl.  386.  And  he 
who  preodaes  -to  pay  the  debt  of  anoUier,  in  oonsideration  of  sndi  forbearance,  is  not 
IfaMe  topay  it  if  ike  erigmal  debtor  haa  been  sued.    Clark  a.  Bnssell,  3  Watts,  218. 

•  Sea  bmett  v.  Keania,  7  DowL  630;  7  Soott,  687. 
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person  employed  bj  the  administrator  of  a  deoeased  debtor^  to  nind 
up  the  concerns  of  the  deceased's  business,  give  an  undertaking  to 
a  creditor  of  the  deceased  to  furnish  money  to  meet  an  acceptance 
which  such  creditor  has  given,  in  furtherance  of  an  accommodation 
arrangement  for  delaying  payment  of  his  debt,  he  will  be  liable  on 
such  undertaking,  though  he  were  merely  a  derk,  and  had  no  inter- 
est in  the  goodd  sold  by  the  creditor,  and  had  not  reoeiyed  any 
funds  applicable  to  the  discharge  of  the  debt  (A).  And,  in  another 
case,  it  was  held,  that  the  forbearance  by  the  plaintiff,  at  the  defen* 
dant's  request,  to  enforce  a  fieri  faeioM  against  the  goods  of  a  third 
person  for  602.,  was  a  valid  consideration  for  the  defendant's  promise 
to  pay  the  plaintiff  1072.  in  seven  days ;  the  Chief  Justice  observing, 
that, ''  if  the  inconvenience  of  an  execution  against  these  goods,  at 
the  time  in  question,  was  so  great  that  the  defendant  thought  proper 
to  bpy  it  off  at  such  an  expense,  he  did  not  see  that  the  consideration 
was  insufficient  for  the  promise  (t).'' 

2nd.  The  fact  of  intnMtifig  a  person  with  property  is  a  considera- 

Intriutiiur  *^^'^'  ***  ***^>  ^o*"  ^  promise,  that,  if  he  act  upon  the  trust,  he  will 

a  par^      faithfully  discharge  it.    The  obligation  in  this  case  arises  ex  mofidato, 

with  prop-   which  is  defined  to  be  (A;),  contractus  quo  aliquid  gratmto  gerendum 

*P^Qo  1    committituT  et  accipitur.    And  Bracton  (J)  says,  "  C<mtraldtyr  etiam 

^         -*    obKgatio  non  ioltanscriptoet  verbis  9ed  et  ^consensu,  sicvt  in  contraetUms 

bonce  fidei;  utin  emptionibuSt  venddtiombuSf  hcatiarUbns,  conduetiambu%t 

Bocietatibue  et  mandatis* ''    Therefore,  though  an  action  will  not  lie 

for  no^  doing  a  thing  where  there  is  no  consideration,  such  as  reward, 

to  ujAold  a  promise  to  do  it ;  yet  where  there  is  a  deHoery  of  goods 

•and  chattels,  or  monies,  to  a  person  who  undertakes  to  do  something 

respecting  them,  even  without  any  reward  for  his  trouble,  an  action 

will  lie  on  this  bailment,  if  there  be  a  neglect  in  the  management, 

Party  in-     by  which  the  ffoods  are  spoiled,  or  the  like.  ^ 

trusted  U-  The  above  distinction  is  clearly  taken  in  the  Tear  Book,  11  H.  4, 
mtf/M*^  S3,  where  an  action  was  brought  against  a  carpenter,  for  that  he 
ofiee,  but  had  undertaken  to  build  the  plaintiff  a  house  within  such  a  time, 
not  for  ||Q(]<  imd  ii0t  done  it ;  and  it  was  adjudged  the  action  would  not  lie, 
^l"'  no  consideration  being  laid.  But  there  the  question  is  put  to  the 
Court — ^what  if  he  had  built  the  house  unskilfully  ?  And  it  was 
agreed,  that  in  such  case  the  action  would  have  lain  (nC), 

In  an  action  of  {ummpsit  the  declaration  was,  that  whereas  the 
plaintiff,  being  obliged  to  J.  S.  in  402.,  for  the  payment  of  202.,  and 
the  bond  being  forfeited,  delivered  102.  to  the  defendant,  to  the  intent 
that  he  should  pay  it  to  J.  S.  in  part  of  payment  without  delay ; 
in  consideration  whereof  the  defendant  assumed,  &c.     It  was  aa- 

(A)  Maud  9.  Vfaterhouse,  2  C.  &  f,        (k)  Vinnius  Com.  on  Just,  Ub.  3,  tit. 

679.  27,684. 


(t)  Bmith  V.  Algar,  1  B.  &  Ad.  603.  (Q  Bract.  Ub.  3, 100. 

**  Wbat  damages  the  plaintiff  may  reooT-  (m)    Vide  19  Hen.  6,  49 ;    Bro.     tit. 

er  in  an  action  on  sucn  promise,  is  anoth-  **  Action  sur  le  Case,''  24 ;  48  Edw.  3,  6. 
er  question ;  per  Parke,  J.,  Id.  605. 

1  See  Stoiy,  Bailments,  (9d  ed.)  §  164,  et  seq. ;  Rutgers  v.  Lncet,  2  Johns.  Caa.  92 ;  3 
Kent,  (5tii  ed.)  569. 
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filled  for  breach,  that  the  defendant  had  not  paid  the  money ;  brnusiv 
whereupon  J.  S.  had  sued  the  plaintiff  for  the  debt;  and  on  Turn  °^^^^ 
M9ump%it  pleaded,  there  was  a  verdict  for  the  plaintiff:  and  it  was  ^^„^^ 
moved  in  arrest  of  judgment,  that  here  was  not  any  consideration, 
because  it  was  not  sdleged  that  the  plaintiff  delivered  the  money  to 
the  defendant  at  his  request ;  and  the  acceptance  of  it,  to  deliyer  to 
another  without  delay,  could  not  be  any  benefit  to  the  defendant  to 
charge  him  with  this  promise.  Sed  non  aJlocatur ;  for  being  that 
he  accepted  this  money  to  deliver  it,  it  was  a  good  consideration  to 
charge  him;  and  judgment  was  given  for  the  plaintiff,  which  waa 
affirmed  on  writ  of  error  (n).  And  this  deciflion  was  recognised  in 
a  modem  case,  in  which  the  Court  seemed  to  be  of  opinion,  that  a 
declaration  in  aasumpgit,  which  stated,  that  the  plaintiff,  being  about 
to  proceed  to  N.,  paid  money  to  the  defendants  in  London,  that  they 
might  cause  it  to  be  paid  to  him  at  N.  on  a  certain  day ;  that  the 
defendants  received  the  money  for  that  purpose  from  the  plaintiff ; 
and  that  thereupon,  in  consideration  of  the  premises,  they  promised 
to  cause  the  money  to  be  paid  to  the  plaiitim  at  N.,  disclosed  a  suf- 
ficient consideration  for  such  promise  (p). 

®Thi8  principle  was  mucli  considered  by  Holt,  C.  J.,  and  all  the  [  ^9  ] 
judges,  in  the  celebrated  case  of  Coggs  and  Bernard  (p).  That  was 
an  action  on  the  cme,  wherein  the  plaintiff  declared,  that  whereaa 
the  defendant  assumed  safely  and  securely  to  take  up  several  hogs- 
heads of  brandy,  then  in  a  certain  cellar  in  D.,  and  safely  and  se- 
curely to  lay  them  down  again  in  a  certain  other  cellar  in  W. ;  the 
said  defendant  and  his  servants  and  agents,  so  negligently  and  im^ 
providently  put  them  down  again  into  the  said  other  cellar,  that,  for 
want  of  care  in  the  defendant,  his  servants  and  agents,  one  of  the 
casks  was  staved,  and  a  great  quantity  of  brandy  spilt ;  and  a  mo- 
tion was  made  in  arrest  of  judgment,  because  it  was  not  alleged  in 
the  declaration,  that  the  defendant  was  a  common  porter,  nor  averred 
that  he  had  anything  for  his  pains.  But  as  to  the  objection,  that 
there  was  no  consideration  to  ground  the  promise  upon,  and  that  the 
undertaking  was  nudum  pactvm,  Holt,  G.  J.,  ana  the  rest  of  the 
Court,  answered ;  that  the  owner^s  trusting  the  bailee  with  the  goods, 
was  a  sufficient  consideration  to  oblige  him  to  a  careful  manage- 
ment. Indeed,  if  the  agreement  had  been  executory,  to  carry  these 
brandies  from  one  place  to  another  such  a  day,  the  defendant  had 
not  been  bound  to  carry  them ;  but  this  was  a  different  case,  for 
cnumpnt  did  not  only  signify  a  future  agreement,  but,  in  such  a 
case  as  this,  it  signified  an  actual  entry  upon  the  thing,  and  taking 
the  trust  upon  himself.  And  if  a  man  will  do  that,  and  miscarries 
in  t-he  performance  of  his  trust  by  reason  of  gross  neglect,  an  action 
will  lie  against  him  for  that,  though  nobody  could  have  compelled 
him  to  do  the  thing. 

The  case  of  Whitehead  v.  Greetham  {q)  is  another  authority  upon 
this  subject.  There  the  declaration  was  not  in  ease  for  a  tort,  as  in 
some  of  the  instances  before  referred  to,  but  in  aasumpsit    One  of 

(n)  Wlieailey  v.  Low,  Cn>.  Jao.  668.  26;  &  C.  3  fialk.  11. 

(0)  Shillibeer 9. Glyn,  2  M. &  W.  143.  (g)  10  Moon,  163;  2  Bing.  464;  &C. 

jp)  LI  Raym.  90e;0om.a33;  ISalk.    Ifa&T.SOk. 
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liHTBinii-     the  ooants  stated,  that  the  plaintiff  had  retained  the  defendant  at 
^^  ^Aa**  ^^  request,  to  laj  out  700i.  in  the  purchase  of  an  annuity ;  that 
'  the  defendant  promised  to  use  due  care  to  lay  out  the  money  se* 

curely ;  that  the  plaintiff,  confiding  &;c,  delivered  the  money  to  the 
defendaivfc  for  that  purpose ;  hut  that  he  laid  it  out  on  insufficient 
security.  On  error  in  the  Exchequer  Chamher,  after  verdict,  it 
was  held  that  the  mere  ddtoery  of  the  money  was  a  sufficient  consid- 
eration for  the  promise ;  and  that  it  was  not  fatal  to  the  count,  thai 
it  did  not  show  that  the  defendant  was  to  receive  any  reward  for 
his  services. 
[  *40  ]  And  to  the  same  effect  is  the  case  of  Elsee  V.  Gatward  (r).  *There 
the  first  count  stated,  that  the  plaintiff  retain^  the  defendant,  who 
was  averred  to  he  a  builder,  to  repair  a  house  hefore  a  given  day ; 
that  the  defendant  accepted  the  retainer j  but  did  not  perform  the  work, 
per  quod  the  house  was  injured,  &c. ;  and  the  Court  held,  on  special 
demurrer,  that  this  count  could  not  be  supported,  because  it  was  for 
a  mere  nonfeascmcej  and  it  did  not  appear  that  the  defendant  was  to 
receive  any  reward ;  that  the  defendant,  though  he  was  a  carpenter, 
was  not  bound  to  do  all  work  tendered  to  him ;  and  that  the  word 
retamed  did  not  necessarily  import  consideration.  The  second  count, 
however,  stated,  that  the  plaintiff,  being  possessed  of  some  old  ma- 
terials, retained  the  defendant  to  perform  the  carpenter's  work  oji 
certain  buildings  of  the  plaintiff,  and  to  use  those  old  materials ; 
but  that  the  defendant,  instead  of  using  those,  made  vse  of  new  ones, 
thereby  increasing  the  expense.  And  this  count  for  the  misfeasance 
was  held  to  be  good  upon  special  demurrer. 

In  a  declaration  on  the  case  against  a  surgeon  for  improper  treaP- 
»  ment  of  the  plaintiff,  whereby  he  became  worse,  &c.,  it  is  sufficient 
to  aver,  that  the  defendant  was  a  surgeon,  and  was  retained  and 
employed  as  such,  without  showing  by  whom,  "  for  reward  to.  him,*' 
to  treat  and  cure  the  plaintiff ;  and  that  the  plaintiff  enter^  upon 
ike  treatment ;  without  showing  any  undertaking  by  the  defendant, 
or  averring  in  words  that  it  was  his  duty  to  act  skilfully  (<). 

The  case  of  Dartnall  v.  Howard  (f)  also  illustrates  the  law  on  thia 
subject.  The  declaration  was  in  auumpsity  and  it  was  alleged,  that, 
in  consideration  that  the  plaintiff  would  retain  and  employ  the  de- 
fendants to  lay  out  a  sum  of  money  in  the  purchase  of  an  annuity, 
they  undertook  to  do  their  duty ;  that  plaintiff  retained  them,  bnt 
defendants  did  not  do  their  duty,  hut  took  instpfftcKnt  security^  where- 
by plaintiff  lost  the  money ;  and  it  was  held,  on  a  motion  in  arrest 
of  judgment,  that  the  declaration  was  bad,  because  it  did  not  state 
that  any  reward  was  to  be  paid  to  the  defendants,  or  that  they  were 
employed  as  attomies,  or  in  any  other  particular  character,  so  ad  to 
make  them  responsible  for  taking  a  bad  security,  although  not  guilt  j 
of  negligence  or  dishonesty.  The  Court  observed,  that  the  word 
retaimd  did  not  necessarily  mean  that  the  defendants  were  attomies, 
or  were  to  be  remunerated ;  that  the  only  duty  imposed,  under  the 
circumstances  stated  in  the  declaration,  was  a  duty  to  act  faith- 

(r)  5  T.  K  148.  (0  6  B.  ft  B.  4dS;  &  G.  4  B  4^  CL 

(«)  Gladwen  v.  Stemll,  8  fitfott,  «1;   S45. 
H^pia  fk  flkesfivd,  IxPriee,  40(X 
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fully  and  Iioiiestlj,  not  an  absolute  duty  to  take  a  sufficient  security ; 
and  that,  therefore,  there  was  not  shown  to  be  a  good  consideration 
for  the  promise  laid  in  the  declaration. 

*3itL  The  assignment  of  a  debt,  even  of  an  uncertain  or  unascer-  ^^'^P^ 
tained  amount,  due  from  a  third  person,  is  a  sufficient  consideration  ^^  ^  ^ 
for  a  promise  by  the  assignee  (u),^  notwithstanding  a  chose  in  action  right, 
is  not  assignable  at  laWy  so  as  to  furnish  the  assignee  with  a  right    [  ^41  ] 
of  suit  in  his  own  name  against  the  debtor  (v)  ;  for,  in  equity,  such 
an  assignment  is  good  (x)  ;  and  even  a  Court  of  law  will  recognize 
it  for  some  purposes  (y).     So  it  has  been  held,  that  an  agreement 
by  A.,  at  the  request  of  B.,  to  give  up  1501,  part  of  a  debt  of  200i 
dne  to  A.  from  C.,  and  to  accept  a  third  person  as  hi^  debtor  as  to 
that  part,  is  a  good  consideration  for  a  promise  by  B.  to  procure  a 
cheque  or  note  from  such  third  person,  in  favor  of  A.,  for  the  1502. 
80  given  up  (z).     And  so,  a  promise  by  A.  to'B.  to  relinquish  to  him 
the  benefit  to  be  derived  from  a  wiitten  agreement  between  A.  and 
a  third  person,  for  the  purchase  of  a  freehold  house,  and  an  engage- 
ment by  A.  to  permit  13.  to  become  the  purchaser  instead  of  A.,  con- 
stitute a  sufficient  consideration  for  B.'s  promise  to  pay  A.  a  sum  of 
money  (a).* 

So  it  has  been  held,  that  a  promise  to  assign  the  subject  of  a  mere 
expectancy,  e.  g,y  a  devise  expected  by  the  assignor,  would  be  a  suf» 
ficient  consideration  to  support  a  promise  to  pay  for  it  (6). 

So  the  release  of  an  equity  of  redemption  is  a  good  consideration  Belease  of 
for  a  promise.  This  was  decided  in  the  case  of  Thorpe  t^.  Thorpe  (e),  ^5^^* 
in  which  the  Court  held,  that,  "  without  doubt,  a  release  of  an  equi- 
ty of  redemption  is  a  very  good  consideration,  and  that  the  common 
law  will  take  notice  that  the  mortgagor  has  an  equity  to  be  relieved 
in  Chanceiy  (d).''*  So,  it  would  appear  that  the  release  of  any 
equitable  interest  is  a  good  consideration  to  support  a  promise  («). 

But,  wherever  a  promise  is  alleged  to  have  been  made  in  consider- 
ation of  the  release  of  any  interest,  if  it  appear  that  the  promisee 

(■)  Moiudale  «.  Birohall,  in  the    Ex-  Bing.  437. 

cbeqoer  Chamber,  in  error,  2  BL  R.  820;        (6)  Per  Curiam,  Cook  v.  Field,  15  Q.  E 

Com.  Dig.  "  Action  upon  the  Case  upon  460,  475. 

Asenmpsit/'   (B.  83)  ;   per   Bajley   and        (e)  In  error,  in  K.  B.  from  C.  P.,  1  Ld. 

Hbb^  Js.,  in  Prioe  «.  Seaman,  4  B.  Raym.  662 ;  a  C.  in  Salk.  171 ;  Holt,  R. 

*  O.  528.    An  assignment  of  a  chose  in  96,  29 ;  and  12  Mod.  455.    The  plead- 

aedon  need  not  be  bj  deed;  Howell  v,  ings  are  in  Lat.245,  and  3  Ld.  Raym. 

M»lTer9,  4  T.  R.  690;  Heath  v,  HaU,  4  341. 

1^nt326.  (d)    It  has  been  held,  howeyer,  that 

(v)  1  Wma.  Sannd.  210.  the  release  of  an  equity  of  redemption 

(x)  Id.  by  the  defendant,  is  not  a  good  plea  in 

M  Id.  accord  and  satisfaction,  to  an  action  of 

u)  Pieate  v.  Dickon,  1  Cr.  M.  &  R.  422.  debt  on  bond ;  Preston  v,  Christmas,  2 

(a)  Price  v.  Seaman,  in  K.  K,  in  error  Wils.  86. 

from  C.  P.,  7  D.  &  R.  14;  a  C.  4  R  &  C.        («)  WeUs  v.  WeUs,  1  Ley.  273. 

535 ;  a  C.  in  C.  P.  10  Moore,  34;  and  2 

• —         —  -  _j,  ■■  ^m  ■  -      -1  ■-! r» ■ 1— r-n ■ — ^-^ — ^■^ r~rt \ wm — 1 — fm 

1  See  Page  v.  Thrall,  2  Vennont,  448 ;  No.  42  Amer.  Jurist,  284, 285 ;  Warren  «, 
Wheeler,  21  Maine,  84. 

*  The  tranafer  of  a  bargain  for  the  purohaae  of  land  Is  aol  a  good  oonsidevatlon  for 
a  note,  where  there  is  no  talid  agreelnent  on  the  pi^  of  the  owner  of  the  \wi  to  ooa.- 
ver.    Ehle  v,  Judson,  24  Wend.  97. 

•  Bee  WMtbeok  v.  Whitheck,  9  Cowen,  266. 
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had,  in  fact,  no  interest  which  passed  by  the  release,  {here  will  he 
no  consideration  for  the  promise  alleged  (/). 

PreTen-  ^4th.  A  consideration  which  has  for  its  object  the  prevention  of 

iM^ibiL  *  litigation,  and  the  settlement  of  disputes  between  the  parties,  is  also 
r  0^2  1  sufficient  to  snpport  a  promise.^  Thus,  an  agreement  that  an  action 
'-  -^  pending,  at  the  suit  of  the  plaintiff  against  the  defendant,  should  be 
settled,  and  all  proceedings  thereon  stayed,  and  that  the  defendant 
should  pay  to  the  plaintiff  a  certain  sum  of  money  in  respect  of  the 
costs  and  damages  therein,  is  founded  on  a  good  consideration  (g). 
And  so  it  is  in  the  ordinary  case  of  a  mutual  submission  of  differ- 
ences to  arbitration :  the  rule  in  such  coses  being,  that  the  mutual 
promises  are  a  good  consideration,  even  although  the  submission 
may  be  revoked  (A).  But  the  submission  must  be  mutually  binding, 
or  the  consideration  fails  (i)»^ 

In  Penn  v.  Lord  Baltimore  (i),  a  bill  was  filed  in  Chancery,  to  en- 
force specific  performance  of  articles  of  agreement  under  seal,  en- 
tered into  for  the  purpose  of  ascertaining  and  settling  the  boundar 
ries  of  two  provinces  in  America,  and  providing  for  mutual  convey- 
ances, &C.;  and  it  was  objected,  amongst  other  things,  that  the 
agreement  was  merely  voluntary,  and  that  equity  never  decrees 
specifically  without  a  consideration.  But  Lord  Haidwicke  observed. 
"  that  it  was  true  that  the  Court  never  decreed  specifically  without 
a  consideration ;  but  that  the  agreement  in  question  was  not  without 
a  consideration :  for,  though  nothing  valuable  was  given  on  the  faoe 
of  the  articles  as  a  consideration,  the  settling  boundaries,  and  peace 
and  quiet,  formed  a  mutual  consideration  on  each  side ;  and  m  all 

(/)  Kaye  v,  Dntton,  7  M.  &  G.  807.  traanent,"  (D.) 

(a)  Crowthep  •.  Farrep.  16  Q.  B.  677 ;        (1)  Ante,  14. 
20 1.  J.  298,  (Q.  B.)  (k)  1  Yes.  sen.  444;  and  see  Stapiltoa 

(A)  Com.  D12.  *'  Action  upon  the  Case  .  v.  Stapilton,  1  Atk.  3 ;  Winman  v.  Roper, 
of  AssnmpBxt/'^  (A.  1),  (R  2),  9,  •*  Arbi-    1  Chanc.  R.  84. 

f 
■— — ^-^-^-^^-^"^ " '     ■ "       ■  — ^ 1 J.  -  ,-  ■_■  —    -,  -         1 — 

1  The  oompromiee  of  doubtful  and  conflicting  rights  and  elaims,  and  the  settle- 
ment of  boundaries,  is  not  only  a  good  and  sufficient  consideration  to  uphold  ad 
agreement,  but  is  highly  fkvored  in  law.  Zane  v,  Zane,  6  Munt  406 ;  Taylor  v, 
Patrick.  1  Bibb,  168 ;  Fisher  v.  May,  2  Id.  448 ;  Truett  v.  Chaplin,  4  Hawks,  178  ; 
Hodges  ».  Saunders,  17  Pick.  471 ;  Stephens  v.  Bateman,  1  Bro.  C.  C.  22,  26,  & 
n.  (a) ;  Brown  v.  Sloane,  6  Watts,  421 ;  Barton  v.  Wells,  5  Wharton,  226 ;  Stoddard 
V.  Mix,  14  Conn.  12 ;  Bice  v,  Bizler,  1  Watts  &  Serg.  466 ;  Barlow  v.  Ocean  Ins. 
Co.,  4  Metcalf,  270 ;  Tuttle  v.  Tuttle,  12  Metcalf,  561 ;  Logan  v.  Matthews,  6  Barr. 
417  ;  MuUanpley  v.  Riley,  10  Missou.  489  ;  Williams  v.  Alexander,  4  IredeU,  Eq.  207 ; 
McKinley  v,  Watkins,  13  Dlinois,  140;  Smith  v.  Pincombe,  16  Jur.  206, 10  £ng.  Law 
&  Eq.  Rep.  60.  And  the  court  will  not  inyestigate  the  merit  or  demerit  of  the  difl^br- 
ent  claims  for  the  purpose  of  setting  aside  such  compromise.  MiUs  v.  Lee,  6  Monr. 
97 ;  Moore  v.  Fitzwater,  2  Rand.  442 ;  Rennet  v.  Paine,  6  Watts,  269. 

The  compromise  of  a  doubtful  title,  when  procured  without  such  deceit  as  would 
Titiate  any  other  contract,  concludes  the  parties,  though  ignorant  of  the  extent  of  Uielr 
rights.    Per  Gibson,  Ch.  J.,  in  Hoge  v.  Hoge,  1  Watts,  216,  217. 

If  two  claim  land  by  different  titles,  and  one  purchase  of  the  other  his  right,  and 
there  is  no  fraud,  the  settlement  of  the  dispute  is  a  sufficient  consideration  to  support 
the  contract,  though  the  title  purchased  be  bad.    Cavode  v.  M'EelYey,  Addia  66. 

The  defendant  in  an  action  of  slander,  in  which  the  words  laid  in  the  declaration 
were  not  actionable,  compromised  with  the  plaintiff  by  agreeing  to  give  him  a  certain 
sum  of  money.  The  court  below  instructed  the  jury  that  there  was  not  sufficient 
consideration  for  the  promise,  but  the  supreme  court  rcTersed  the  judssn^it  (yKesoa 
V.  Barclay,  2  PennsyL  631.  •  *--•- 

*  See  Morrow  0.  Smith,  10  Missouri,  908. 
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cases  made  a  consideration  to  support  a  suit  in  Chancery,  for  per^  ^^b^^- 
formanoe  of  the  agreement  for  settling,  the  boundaries.''  In  like 
manner,  it  is  held,  that  an  action  will  lie  on  a  promise  to  acknowl- 
edge satisfaction  on  the  record  in  consideration  of  4Z.  paid  by  the 
E lain  tiff,  for  a  debt  of  5Z.,  which  the  defendant  had  recovered  against 
im  ;  because  it  was  a  benefit  to  the  defendant  to  have  the  42.  with- 
out charge,  and  it  might  be  there  was  an  error  on  the  record,  so 
that  the  other  party  might  have  avoided  it  (I).  So  it  is  held,  that  if 
an  action  be  brought  on  a  quantum  meruit,  and  the  defendant  agree 
to  pay  a  less  sum  than  the  demand  in  full,  that  is  a  good  considera- 
tion for  a  promise  by  the  plaintiff  to  pay  his  own  costs,  and  proceed 
no  further  (m)  ;  and  it  would  seem,  that  if  there  were  a  demand 
against  several,  and  only  one  were  sued,  such  an  agreement  between 
the  plaintiff  and  that  one  would  enure  to  the  benefit  *^of  all ;  unless  [  *43  ]] 
it  appeared  that  the  plaintiff  received  the  sum,  not  in  discharge  of 
the  debt,  but  merely  to  relieve  the  defendant  in  that  suit  (n). 

But  it  has  been  held,  that  the  mere  statement  of  a  disputed  ac- 
count betweeh  the  plaintiff  and  the  defendant,  and  an  agreement 
bj  the  former  to  give  up  part  of  his  claim,  is  not  a  good  considera- 
tion for  a  promise  by  the  defendant  to  pay  the  balance,  there  being 
AG  cross-demands  between  the  parties  (o). 

So,  the  giving  up  a  suit  or  proceeding,  instituted  to  try  a  ques-  ®^^fJJjP 
tion  respecting  whic^i  the  law  is  doubtml,  is  a  good  consideration  J|^J/^ 
for  a  promise  to  pay  a  stipulated  sum  ;^  and  therefore,  where  a 
ship,  having  on  board  a  pilot  required  by  law,  ran  foul  of  another 
vessel ;  and  proceedings  were  instituted  by  th^  owners  of  the  latter, 
to  compel  the  owners  of  the  former  to  make  good  the  damage ;  and 
the  former  vessel  was  detained  untif  bail  was  given ;  and,  pending 
such  proceedings,  the  agents  of  the  owners  of  the  vessel  detained 
agreed,— -on  the  owners  of  the  damaged  vessel  renouncing  all 
claims  on  the  other  vessel,  and  proving  the  amount  of  the  damage 
done, — to  indemnify  them,  and  to  pay  a  stipulated  sum  by  way  of 
damages :  it  was  held,  that  there  being  contradictory  decisions  as  to 
the  point,  whether  shipowners  were  liable  for  an  injury  done  while 
their  ship  was  under  the  control  of  the  pilot  required  by  law,  there 
was  a  su£Bcient  consideration  to  sustain  the  promise  made  by  the 
agents  of  the  owners  of  the  detained  vessel,  to  pay  the  stipulated 
damages  (p).  And  so,  where  certain  stock  of  the  plaintiffs  was 
transferred  under  a  forged  power  of  attorney,  and  the  Bank  of  Eng^  , 
land  offered  to  replace  the  stock,  if  the  plaintiffs  would  first  prove 
the  amount  under  a  commission  of  bankruptcy,  which  had  been  is- 
sued against  the  firm  in  which  the  forger  of  the  power  had  been  a 
partner ;  and  after  this  offer,  the  plaintiffs  received  a  dividend,  and 
engaged  to  tender  a  proof  of  their  demand  under  the  commission : 

(/)  Bcjnolds  r.  Pinliowe,  Cro.  Eliz.  429.        (o)  Bridgman  v.  Bean,  7  Ezeh.  199 ;  21 

im)  WilkinMn  v.  Byen,  1  A.  &  £.  106,  L:  J.  90,  (Exch.) 
lis.                    •  (p)  Longridge  v.  DorviUe,  6  B.  &  Aid. 

(m)  Walften  v.'  Smith,  2  6.  &  Ad.  889,  117 ;  obserred  upon  in  Walters  v.  Smith, 

896.  2  a  &  Ad.  889. 

1  8m  WiRmr  v.  Crane,  18  Pick.  2S4 ;  Union  Bank  of  Geomtown  v.  Oeaiy,  5  Peters, 
115 ;  Blake  v.  Pieck,  11  Vermont,  488 ;  Tmett  p.  Chaplin,  4  Hawkes,  178. 
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it  was  held,  that  they  could  not  sue  the  Bank  in  respect  of  the  stock, 
nntil  they  ha!d  fulfilled  their  engagement  to  tender  the  proof  under 
the  commission  (q).  And  the  Chief  Justice,  in  delivering  the  judg- 
ment of  the  Court,  said,  ^'  It  was,  at  the  time  of  the  offer,  a  quee^* 
tion  of  great  nicety  and  difficulty,  whether  the  Bank  was  by  law 
liable  to  make  good  the  loss ;  so  that  the  engagement  of  the  Bank 
to  replace  this  stock  without  any  litigation  on  their  part,  was  of  il>- 
self  a  very  valuable  and  important  concession,  ^and  a  sufficient  con- 
sideration to  support  a  promise  by  the  plaintiffs  that  they  would 
tender,  and  endeavor  to  enforce,  their  proof  against  the  bankrupt's 
estate."  So,  where  certain  goods  have  been  seized  by  the  commis- 
sioners of  excise,  and  a  writ  of  appraisement  sued  out  in  order  to 
their  condemnation  ;  it  was  -  held,  that  the  agreement  of  the  com- 
missioners to  restore  the  goods,  was  a  good  consideration  for  a  prom- 
ise to  pay  them  the  appraised  value  thereof;  because  by  this  agre^ 
ment  the  Crown  gave  up  the  present  benefit  of  the  suit,  and  also 
the  benefit  of  obtaining  costs,  if  the  other  party  should  not  snooeed 
in  their  claim  to  the  goods  (r). 

''  If  A.  lease  land  to  B.  at  mU  (s),  and  A.  assume  to  B.,  that,  in 
consideration  that  he  will  surrender  the  said  estate  at  ^iU  to  him, 
he  will  provide  a  parsonage  fop  J.  S.,  this  is  not  a  good  oonsidqfar 
tion  for  an  action,  because  A.  may  determine  the  estate  at  will  at 
his  pleasure.  But  if  it  be  alleged  in  such  case  that  there  was  a  canr 
troversy  between  A.  and  B.,  whether  it  was  a  letting  at  will  or  for 
years,  and  upon  that  the  promise  was  made,  there  is  a  good  consid- 
eration. So  it  has  been  held,  that  if  A.,  in  consideration  that  B.  will 
make  such  an  estate-  at  mil  as  his  counsel  shall  devise,  promise,  &&, 
this  is  not  a  sood  consideration,  because,  immediately  after  the  es- 
tate is  created,  he  may  determine  it  (t),'^  And  this  doctrine  was 
recognised  and  confirmed  in  a  modem  case  (u),  in  which  the  Chief 
Justice  said ;  ''  it  is  not  necessary  that  the  parties  should  have  a 
right  to  hold :  if  it  be  doubtful  whether  he  has  a  right  to  hold,  that 
is  a  good  consideration  (a;)."  So,  there  can  be  no  doubt  that 
the  resignation  of  a  colorable  claim,  conflicting  with  that  of  another 
person,  and  the  settlement  of  the  dispute  between  the  parties  with- 
out suit,  constitute  a  good  consideration  (y).^  And  we  nave  already 
remarked,  that,  in  these  cases,  inequality  of  consideration  does  not 
of  itself  form  any  objection. 


PronidBe 


^ramom-       ^*^*  ^®  ^*^®  already  mentioned  some  cases  in  which  it  has  been 
iM.  held,  that  a  mere  promise  to  do  an  act  at  a  future  period,  is  a  suffi- 

(q)  Stracy  v.  The  Bank  of  ^glaad,  6        (u)  Eiohardson  v.  Mellish,  2  Bing.  229 ; 


Bing.  754. 


9  Moore,  435. 


(r)  Atloe  V.  Backhouse,  3  Ml  &  W.  633,  (z)  And  see  Edwards  o.  Bangh,  11  M.  & 

651.  W.  641 ;  and  Hai|^  v.  Brooks,  10  A.  &  B. 

(«)   Thai  is,  itridl$f  at  vntt;  not  from  309. 

year  to  year.  (y)  Thornton  v,  Fairley,  2  Moore,  897, 

Q)   1   Roll  Abr.  "  Action  sur  Case/'  408,  409 ;  see  Cann  v.  Cann,  cited  1  Atk. 

(VO,  p.  23, pL  27,  8,  9;  1  Vin.  Abr.  309.  10;  1  Vem.  4;  2  Vent  353. 


1  But  it  is  otherwise  where  there  is  no  fomdaUon  for  the  claim  made.    Horey  v. 
J^ewfitne,  8  Barbour  Sup.  Ct  645. 


Oir  JMSUSD  G0SXRAGI8.  47 

Gient  consideration  for  an  engagement  to  the  party  making  BUch 
promise.^  And  there  are  other  authorities  which  show,  that  the  mere 
promise,  without  performance,  is,  in  such  case,  a  sufficient  **con8idei>  [  **45  J 
ation»  as  it  subjects  the  party  to  a  charge  and  obligation  which  he 
would  not  otherwise  have  incurred  (z).  Thus,  the  mere  promise  of 
a  party  to  become  a  partner  in  a  firm,  is  a  sufficient  consideration 
for  a  promise  to  receive  him  as  a  partner  (a).  But,  where  the  bare 
promise  of  the  plaintiff  is  the  only  consideration  for  the  promise  of 
the  defendant,  it  must  appear  that  the  promises  were  made  by  the 
parties  mutually  and  concurrently  (&).  And  here,  too,  we  must 
again  advert  to  the  principle  before  explained,  that,  in  the  case  of 
mutual  promises,  there  must  be  a  reciprocity  of  obligation ;  so  that, 
if  the  fact  of  the  promise  of  one  party  not  being  binding  on  him, 
wrould  leave  the  other  party  without  a  consideration  for  his  promise, 
the  engagement  of  that  other  party  is  not  obligatory  (e),^ 

6tL  An  opinion  atone  time  prevailed,  that  a  mere  moral  obligation  Moral  ob- 
to  pay  a  demand,  or  perform  a  duty,  was  a  sufficient  consideration  for  "8***®"* 
esrpre88  promise,  although  no  l&jal  liability  existed  at  the  time  of 


(z)  See  5lcliol8  v,  Bagabred,  Hob.  88 ;  wrigbt  v.  Cooke,  3  K  &  Ad.  703. 
fiebdea  r.  Ratter,  1  Bid.  180 ;  Btangborow        (a)  M'Neil  tr.  Beid,  2  M.  &  8c  89 ;  S.  0. 

9.  Wam«r,  4  Leon.  3  ;  Gower  9.  Capper,  9  Bing.  68. 
Gro.  EL  543 ;  Wichala  v.  Johns,  Id.  708 ;        (b)  See  Thornton  v,  Jenyns,  1  Scott,  N. 

rr  Parke,  J.,  in  Wentworth  o.  Bnllen,  9  R.  52,  74,  76. 
in  G.  840,  849,  860;  per  Cnriam,  Cart-        (c)  Ante,  14. 

■         ■  '■  ■  ■  ■  .i  11  ■      »■■■  ■-  I  I     1 . 1.1  -K 

^  In  an  action  for  a  breach  of  the  defendant's  agreement  to  seU  and  deliyer  certain 
pwds  to  the  plaintiff,  the  promise  of  the  latter  to  accept  and  pay  for  the  goods,  is  a 
mdBeiflnt  oonkideTation  fbr  the  defendant's  promise  to  deliver  them.  White  v.  Demilt, 
2  Hall,  405.  An  agreement  to  sell  is  a  sufficient  consideration  fbr  an  agreement  to 
purchase.  Appleton  v.  Chase,  19  Maine,  74.  Thepromise  of  one  party  is  a  sufficient 
ooBsideratiim  for  that  of  the  other.  Babcock  v.  mlson,  17  Maine,  372  ;  Quarles  v, 
George,  23  Piek.  401 ;  Whitehead  v.  Potter,  4  Iredell,  257.  A  promise  by  one  person  to 
do  an  act  for  the  benefit  of  a  third,  is  a  sufficient  consideration  to  support  an  action 
against  the  person  promising.    Miller  o.  Drake,  1  Caines,  45. 

The  pl^ntlff  conveyed  to  the  defiendant  a  tract  of  land  containing  221  acres,  more 
or  ksa.  Some  years  afterwards  it  was  mutually  agreed  to  have  the  land  surveyed, 
and  if  it  was  fbund  to  contain  more  than  221  acres,  the  defendant  should  pay  the 
plaintiff  ten  dollars  per  acre  for  the  excess,  and  if  it  fell  short,  the  plaintiff  was  to 
reAmd  to  the  defendant  at  the  same  rate ;  it  was  held,  that  this  was  a  sufficient  con- 
aderation  to  support  a  promise.    Howe  v.  CMalley,  1  Murph.  287. 

*  See  Phelps  v.  Townsend,  8  Pick.  392 ;  Huff  v.  Nickerson,  27  Maine,  106,  cited  ante, 
17,  in  note.  But  where  several  promise  to  contribute  to  a  common  object,  which  they 
mah  to  accomplish,  the  promise  of  each  has  been  held  a  good  consideration  for  the 
promise  of  the  others.  Society  in  Troy  v.  Perry,  6  N.  Hamp.  164 ;  Stewart  v.  Trustees 
of  Hamilton  College,  2  Benio,  403 ;  George  v.  Harris,  4  N.  Hamp.  533 ;  State  Treasurer 
r.  Creea,  9  Vermont,  298 ;  Commissioners  v.  Perry,  5  Ham.  58 ;  Hanson  v.  Stetson,  5 
PSek.  506 ;  Society  in  Troy  v.  Goddard,  7  N.  Hamp.  435 ;  Fisher  ».  Ellis,  3*  Pick.  323 ; 
Aipberst  Acad.  r.  Cowles,  6  Pick.  427  ;   Ives  f.  Sterling,  6  Metcalf,  310.    That  such 

Kimises,  as  in  the  case  of  voluntary  subscriptions,  are  binding  when  expenses  and 
bilHies  have  been  incurred  in  consequence  of  Uiem,  see  ante,  30,  in  note.  That 
mdi  sabseriptions  are  binding  where  there  have  been  no  expenses  incurred  or  liabili- 
tieo  aasnmed  on  the  ground  of  them,  seems  to  be  assumed  in  some  of  the  cases  above 
cted.  But  the  law  on  this  last  point  is  still  unsettled.  See  Stewart  v,  Hamilton  Col- 
lege, 2  Denio,  408 ;  Ives  v.  Sterling,  6  Metcalf,  310 ;  Whitestown  v.  Stone,  7  Johns.  112 ; 
IfoAoley  r.  Billinger,  20  John.  89 ;  Caul  v.  Gibson,  3  Barr,  406 ;  Collier  v.  Baptist  So- 
ciety, 8  B  Monroe,  68 ;  limerick  Academy  v.  Davis,  II  Mass.  114 ;  Bridgewater  Acad- 
emy V.  Gilbert.  2  Pick.  579 ;  Na  42  Amer.  Jur.  281-283 ;  Foxcroft  Aoad.  v.  Favor,  4 
GrecnL  382 ;  Wibon  v.  Baptist  Education  Soc.,  10  Barbour  Sup.  Ck  308. 
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MosAff^M-    making  such  promise  (d).^    Considerable  doubt,  however,  was  from 
uaATuns.    ^jjjjg  ^  ^jm^  expressed  as  to  the  accuracy  of  this  opinion,  and  the 
^-^^^^""^^^  extent  to  which,  if  at  all,  it  ought  to  be  received  (e)  ;  and  at  length 
it  has  come  to  be  regarded  as  wholly  incorrect :  the  apparently  un- 
doubted rule  of  law .  at  the  present  day  being,  that  a  mere  moral 
consideration  cannot  support  an  assumpsit  (/).^ 
Notaaoffi-       The  first  exposition  of  the  fallacy  of  the  doctrine,  that  a  mere 
ritoaaon.  ™^^r*l  obligation  is  a  suflScient  consideration  to  support  an  express 
assumpsit,  appears  to  have  been  given  in  a  note  to  the  case  of  Wen- 
njdl  V.  Adney,  above  referred  to ;  in  which,  on  a  review  of  all  the 
decisions  and  dicta  which  were  thought  by  the  learned  reporters  to 
bear  on  the  question,  the  conclusion  to  which  they  came  was  this : 
— "  that  an  express  promise  can  only  revive  a  precedent  good  con- 
r  OAA  1    "^ideration,  which  might  have  been  enforced  at  law  through  the  medium 
L   ^"  J    of  an  implied  promise,  had  it  not  **been  suspended  by  some  positive 
rule  of  law ;  but  can  give  no  original  right  of  action,  if  the  obliga- 
tion on  which  it  is  founded  could  never  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or  statute  provisioif  (g)." 
The  accuracy  of  this  conclusion  has  since  been  most  fully  recognized 
(A) ;  and,  in  accordance  with  the  law  as  therein  stated,  it  has  been 
held,  that  a  pecuniary  benefit  voluntarily  conferred  by  one  person 
upon,  and  accepted  by  another,  is  not  Isuch  a  consideration,  as  wHl 

(d)   2  BL  Com.  445;  per  Lord  Mans-  217,  note  to  249;  per  Lord  Tenterden, 

field,  a  J.,  and  Bnller,  J.,  in  Hawkes  v.  Littlefield  v.  Shee,  2  B.  &  Ad.  811,  813 ; 

Saunders,  Cowp.  290,  294;  per  Lord  £1-  and  per  Curiam,  Monkman  v,  Bhepherd- 

lenborough,  Atkins  v.  BanweU,  2    East,  son,  11  A.  &  £.  411,  415. 
506 ;  per  Mansfield,  C.  J.,  in  Gibbs  v.  Mer-        (/)  Beaumont  v.  Reeve,  8  Q.  B.  483, 

riU,  3  Taunt  311 ;  Lee  v.  Muggeridge,  5  48y  ,  488 ;  and  per  Pazke,  R,  Jennings  v. 

Taunt.  36 ;  see  a  learned  note  to  WennaU  Brown,  9  M.  &  W.  496,  501. 


V,  Adnpy,  3  B.  &  P.  149 ;  2  Saund.  137  d,        (a)  3  B.  &  P.  252. 

Hng.  438,  439.  487 ;  Eastwood  v.  Eenyon,  11  A.  &  £.  438, 


n.  (b) ;  per  Best,  C.  J.,  Seaman  v.  Price,  2        (A)   Beaumont  v.  Reeve,  8  Q.  B.  483, 

~*ng.  438, 439.  487 ;  ~  "      ~  ""        

(c)  See  Wennall  v,  Adney,  3  B.  &  P.    447. 

^  Where  money  was  paid,  and  a  receipt  taken,  and  the  creditor  sued  for  the  same 
debt  and  recoverod,  the  debtor  not  being  able  to  produce  the  receipt ;  and  subs^uent- 
ly  the  original  debtor  promised  to  reftmd  upon  his  debtor's  producing  the  receipt,  it 
was  hddf  that  the  moral  and  equitable  obligation  to  refund  was  sufficient  to  support  a 
promise.  Bentley  v.  Morse,  14  Johns.  468.  So  where  A.  owed  B.,  being  unmarried, 
$10  for  her  services,  and  she  owed  D.  $6.51,  A.  promised  in  consideration  she  deducted 
that  sum  from  her  account,  and  discharged  the  balance,  to  pay  the  $6.51  to  D.  in  ^s- 
charge  of  her  debt,  but  failed  to  do  so,  in  consequence  of  which  D.  afterwards  sued  B., 
being  married,  and  her  husband,  for  the  said  sum,  and  A.  then  promised  to  pay  the 
said  $6.51,  and  save  the  husband  harmless  from  all  costs  and  damages  arising  from 
the  suit ;  it  was  held,  that  the  moral  obligation  to  pay  was  a  sufficient  consideration  to 
support  the  promise.  Glass  v.  Beach,-  5  Verm.  175.  See  Barlow  v.  Smith,  4  Verm. 
144;  Commissioners  o.  Perry,  5  Ham.  58;  Turner  v.  Patridge,  3  PennsyL  172;  Fair- 
child  V.  Bell,  1  Rice's  a  Car.  Dig.  p.  60. 

If  a  person  for  whose  benefit  a  note  has  been  given,  but  who  is  not  a  party  to  it, 
promise  to  pay  the  holder,  the  prior  equitable  obligation  is  a  sufficient  consideration 
to  support  it.    Stewart  v,  Eden,  2  Calnes,  150.    See  No.  42  Amer.  Jurist,  276-281. 

2  In  Cook  V,  Bradley,  7  Connect  57,  Daggett,  J.,  after  a  careful  examination  of  the 
authorities,  says,  '*  (M  the  whole,  I  am  not  satisfied  that  a  case  can  be  found  in  the 
English  books,  in  which  it  has  been  held,  that  a  moral  obligation  is  a  sufficient  con- 
sideration for  an  express  promise,  though  there  are  many  to  the  contraiy,  but  that  it 
is  limited,  in  its  application,  to  cases  where  a  good  and  valuable  consideration  has 
.  once  existed,  as  laid  down  by  the  Supreme  Court  of  Massachusetts."  Mills  v.  Wyman, 
3  Pick.  207.  See  Smith  v.  Ware,  13  Johns.  257, 289 ;  Edwards  o.  Davis,  16  Id.  281,  283, 
BL    It  may  be  i&fen«d  from  the  case  of  Cook  v,  Bradley,  that  a  moral  obligation  it 


nde. 


aipport  tA  aetkm  on  m  BUebM^ueiit  express  promise  bj  tiie  latter  to  Mokal  oi- 
leimburse  the  fom^r  (t).     And  on  the  same  principle  it  has  been   uoAa»iR. 
held,  that  a  declaration,  averring  that  the  de£eiidant  had  seduced  ^■^^^'''^^ 
aiKl  debauched  the  plaintiff,  and  induced  her  to  cohabit  with  hiaa, 
whereby  she  had  been  ii^ored  in  her  character,  and  deprived  of  the 
means  <tf  procuring  an  honest  livelihood  ;  that  the  two  had  agreed 
to  disooatiBue  the  immoral  connection  and  live  apart ;  and  that  th^ 
defendant,  as  a  compensation  for  the  injury,  and  in  consideration  of 
the  premises,  undertook  to  pay  the  plaintiff  a  yearly  sum  for  her 
maintenance, — ^whieh  he  had  failed  to  do, — disclosed  no  legal  considr 
oration  for  the  undertaking  (i). 

In  the  case  jnet  quoted,  the  rule  on  this  subject  is  stated  to  be--*   Buadaa- 
that  an  express  promise  cannot  be  supported  by  a  consideration  ^g^^itk 
from  which  the  law  would  not  imply  a  promise,  except  where  the  nferenoe 
express  promise  does  away  with  a  legal  suspension  or  bair  of  a  right  ^^^ 
of  action  which,  but  for  such  suspension  or  bar,  would  be  valid  (I)  ; 
and  there  appears  to  be  no  doubt,  that  most  of  the  cases  which  were 
formerly  referred  to  m  illustrations  of  the  sufficiency  of  a  mere  morai 
ooosideration,  are  quite  consistent  with  tiiis  rule  (m).    For  instance, 
it  is  not  at  vuiance  with  this  rule  to  hold,  that  if  a  debtor  promise 
to  pay  a  debt,  the  recovery  whereof  is  barred  by  the  Statute  of 
Limitaticms  (n)^  such  promise  is  Innding.^    And  on  this  same  prin*- 
eiple,  as  well  as  on  the  principle  that  a  party  may  waive  rules  of 
law  introduced  for  his  own  benefit  and  protection  (o),  the  doetrise 
may  be  accounted  for ;  that  a  party  to  a  bill  of  exchange,  who  is 
discharged  for  want  ^  due  notice  of  dishonor,  is  liable,  if,  know^ 
ing  that  he  is  so  disekargf&d,  he  afterwards  expressly  ppomdae  fuf^ 
ment  (j>).> 

(«)  Baitwood  9.  Eeajvtt,  li  A.  &  &  4B8.  tit  «*  Limitatioas." 

ik)  BeMnoat  0.  Beev«,  S  <i.  &  483.  (•)  Bonner  ik  YfiXkSjacm,  tf  &  A;  Akt 

(l)  Per  Lord  Demman,  8  Q.  B.  ^7.  SOO. 

(m)  See  per  Curiam,  Eaetvood  9.  Kea-  (p)  Ptckin  c  Gr&Etm,  1  G.  <fe  M.  725 ; 

JOB,  rapr%  sad  mote  to  Wenaall  #.  Adm^,  Lundie  v.  Robertson,  7  Bast.  231 ;  Gibbon 

npra.  v.  Goggon,  2  Oampb.  168  ;■  Taorlor  p.  Joaei, 

(m)  See  poet,  as  to  this  promiae.  Index,  Id.  106. 

aTailable  in  those  cases  only,  where  a  legal  obligation  has  onee  odsted,  bat  iriki<4b,  sib 
the  tine  of  the  promise,  was  barred  by  some  statute ;  as  the  statute  of  limitations ;  or 
an  act  of  insolreney ;  or,  where  the  promiser  wonld  baye  been  liable  on  an  imal^ed 
promise,  prerions  to  the  making  of  the  ezpnss  one,  had  it  not  been  for  soake  privilegs 
or  exemption  by  some  posttiTe  nde  of  law.  A  aon  who  was  of  full  age  and  hacL  ceased 
ie  he  a  member  of  his  father's  family,  was  suddenly  taken  sick  among  strangers,  and 
being  poor  and  in  distress,  was  reliered  by  the  ^aintiff,  and  afterwards  the  father 
wrote  to  the  plaintiff,  promising  to  pay  him  the  expenses  incurred.  It  was  held  that 
tfc  is  promise  could  not  be  enforced  by  an  action^  Mills  v.  Wyman,  8  Pick.  207.  Cook 
#.  Bradley,  7  Conn.  d7,  was  similar.  80  also  Loomis  t.  Newhall,  16  Pick.  160;  Flsrker 
9.  Carter,  4  MunC  278;  Hawler  v,  Farrar,  1  Vermont,  420;  Warren  e.  Whitnev, 
24  Maine,  561 ;  Famham  v.  CBrien,  22  Msine,  475 ;  Snevely  v.  Beed,  9  Watts,  896; 
Bhle  V.  Judson,  24  Wendell,  97 ;  Geer  0.  Archer,  2  Barbour,  420 ;  Nash  v.  Russell,  5 
Barbour,  666 ;  Watkins  9.  Halstead,  2  Sandford,  311 ;  Dodge  e.  Adams,  19  Pkk.  429 ; 
MePherson  e.  Bees,  2  Pennsyly.  521. 

1  See  Lonsdale  9.  Brown,  4  Wash.  C.  C.  86 ;  &  C.  4  Wash.  C.  C.  148. 

'  See  Breed  e.  Hillhouse,  7  Conn.  523 ;  Hall  e.  Freeman,  2  Nott  &  M'C.  479 ;  An- 
drews 9.  Boyd,  8  Metcalf,  434;  Martin  r.  Ingersol,  8  Pick.  I.  The  party  promising,  in 
the  ease  suggested  in  the  text,  should  hare  knowledge  of  the  fact  of  a  want  ofdue 
BotiesL  ButasMr.  ChaneeUor  Kent  t^matkn,  **  the  weight  of  authority  is,  that  this 
knowledge  may  be  inferred  as  a  ha%  tnm.  the  promise  under  the  aUeadiag  oiranm* 
•twoea,  without  requiring  otoar  ajul  •OxoMtiir^^  umo&"  B'Ks^  ^4^  «4^]i8';>  Aft- 
4rMrf  Ik  B<94»  d  H^tsaU;  4ai»  «^« 
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Mobil  ob-  ^So,  it  would  appear  tliat  a  promise  by  a  man  aTter  he  has  attaifi- 
uoATiov.  ^  twenty-one  years  of  age,  to  pay  a  debt  contracted  by  him  during 
^•^"^^'''"'^^  his  infancy,  and  which  by  law  he  was  not,  in  consequence  of  his  in- 
[  ^^7  ]  fancy,  liable  to  discharge,  is  to  be  regarded,  rather  as  setting  up 
and  giving  validity  to  an  otherwise  invalid  contract, — removing,  in 
fact,  the  bar  of  infancy, — than  aa  a  new  contract,  the  consideration 
for  which  is  the  moral  duty  arising  from  previous  transactions  (q)  ; 
and  hence  it  is  consistent  with  the  above  rule,  to  hold  that  sucn  a 
promise  is  valid.  And  so  it  is  considered  to  be  fully  consistent  with 
the  above  rule,  to  hold  that  if,  on  a  usurious  agreement  for  a  loan, 
money  be  advanced  and  usurious,  securities  taken,  which  the  parties 
mutually  agree  to  destroy,  a  promise  by  the  borrower  to  repay  the 
principal  and  legal  interest,  is  founded  on  a  sufficient  consideration, 
and  is  binding  (r).^  It  is  admitted,  however,  that  the  case  of  Lee  v, 
Muggeridge  (s),  which  was  one  of  the  most  important  decisions  on 
this  subject,  is  wholly  at  variance  with  the  rule  in  question.  That 
was  a  case  where  a  feme  covertt  having  an  estate  sedled  to  her  eqni- 
rate  use,  gave  a  bond  for  repayment  by  ^er  executors  of  money  ad- 
vanced to  her  9(mrin4aw,  at  her  reqyest,  on  security  of  that  bond ; 
«nd  after  her  husband's  decease,  she  wrote,  promising  that  her  ex- 
ecutors should  settle  the  bond ;  and  it  was  held,  that  there  was  a 
sufficient  moral  obligation  to  support  the  promise,  and  that  the  ex- 
eeutorwas  liable  thereon.^  But  this  decision  cannot  now  be  regarded 
as  good  law  (t).  So,  if  the  case  were,  as  in  Littlefield  v.  8hee  (u), 
that  the  plaintiff  had  supplied  the  defendant,  who  was  a  married 
woman,  with  goods  for  her  own  use,  whilst  her  husband  was  abroad ; 
and  that,  after  his  death,  she  promised  payment  when  of  ability; 
it  seems  that,  consistently  with  the  above  rule,  she  would  not  be 
held  liable  on  such  a  promise  (x).  And  so,  where  ffoods  were  sup- 
plied to  a  married  woman  who  was,  at  the  time  of  the  contract,  liv- 
ing apart  from  her  husband  in  open  adultery ;  but  the  plaintiff  did 
not  know  of  the  marriage  or  adultery,  and  the  defendant,  ^after  her 
husband's  death,  and  before  action  brought,  in  consideration  of  the 
premises,  promised  to  pay,  it  was  held  that  there  was  no  considera- 
tion for  this  promise  (t/).^ 

(^  See  WiUiams  v.  Moore,  11  M.  &  W.  money  was  in  eoMcitnce  due  from  Ihe  defm- 

^263.  dant^  were  correctly  set  forth  in  the  dee- 

(r)  Barnes  v,  Hadlej,  2  Taunt  184 ;  laration.    It  there  appeared  upon  the  reo- 

rr  Curiam,  Eastwood  v,  Eenyon,  11  A.  &  ord,  that  the  money  was  Unt  to  her,  thou^ 

438,  448 ;  Harrison  v.  Hannel,  Id.  780 ;  paid  to  her  son-in-law,  while  she  was  a 

Bee  2  Stark.  IC  237 ;  1  H  &  M.  123 ;  poti,  married  woman ;  and  that,  after  her  hue- 

Index,  **  TJsury.^'  band's  death,  she,  knowing  all  the  cireum- 

(s)  5  Taunt  36.  stances,  promised  that  her  executor  aAioald 

(Q  See  per  Curiam,  Eastwood  v.  Ken-  pay  the  sum  due  on  the  bond.    I  muai 

yon,  nwro.  also  obeerre,  that  the  doctrine,  that  a 

Ai)  2  B.  &  Ad.  811.  moral  obligation  is  a  sufficient  considem* 

(z)    The  case  was   decided  upon  the  tion  for  a  subsequent  promise,   is   on« 

mund  of  mtrianee.    But  Lord  Tenterden,  which  should  be  reoeiyed  wititi  some  Hmi- 

G.  J.,  in  delivering  the  judgment  of  the  tation." 

Court,  said,  **  In  Lee  v.  Muggeridge  all  (y)  Meyer  v.  Haworth,  8  A.  &  £.  467. 

the  circxunstanoes  which  showed  that  the 

_  .  _  _  ■ ^ __^_ 

2  See  Early  p.  Mahon,  19  Johns.  147. 

<  See  Vance  «.  WeUs,  8  Alabama,  399. 

' Sbaw 9.  Thompi(»,  16  Pick.  198;  post,  168,  and  note&    Ko  impUed  obligitiott 
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The  ease  of  Lord  Saffield  v.  Brace  (?)  has  likewise  l)een  referred  WoftAL  ob- 
to  as  an  instance  of  the  sufficiency  of  a  mere  moral  consideration.  "^^"^''* 
In'  that  ease,  the  plaintiff  had  paid  the  defendant  the  whole  of  a  '^-^'"^^^^^ 
demand  claimed  by  him,  but  part  of  which  was  due  to  C. ;  and  Lord 
Sllenboiough  held,  that  the  defendant's  promise  to  indemnify  the 
plaintiff  against  C.'s  claim,  was  founded  on  a  sufficient  moral  obli- 
gation to  render  it  binding,  although  such  promise  was  made  by  the 
defendant  after  he  had  received  the  money  from  the  plaintiff.  It  is 
submitted,  however,  that,  on  examining  this  case,  it  will  be  found 
that  it  may  be  supported,  without  any  reference  whatever  to  the 
ground  on  which  it  appears  to  have  been  decided ;  for,  inasmuch  as 
there  was  a  claim  by  the  defendant  for  a  sum,  as  to  part  of  which 
it  was  doubtfol  whether  he  or  a  thihi  person  was  the  party  really 
entitled,  it  would  seem  that  the  payment  of  the  whole  of  that  sum 
by  the  plaintiff  at  the  defendant'k  request,  and  his  thereby  exposing 
himself  to  the  risk  of  an  action  at  the  suit  of  such  third  person, 
was  a  sufficient  detriment  to  him,  to  form  a  good  consideration  for 
the  defendant^  promise. 

In  like  mangier,  those  cases  in  which  vagt  seduction  of,  and  cohaV    SedaoUon 
itation  with,  the  plaintiff  have  been  thought  to  afford  a  sufficient  ^ 
consideration  for  an  express  promise  to  pay  money  to  her  for  her 
support,  seem  to  have  been  decided  on  the  ground  of  there  being  a 
moral  obligation  to  redress,  as  far  as  possible,  the  injury  inflicted 
(a).^    But  it  is  clear  that  these  cases  are  no  Ipnger  law  (6). 

A  promise,  however,  by  the  reputed  father  of  a  bastard,  to  pay 
the  mother  an  annuity,  if  she  would  bring  up  the  child  properly  (<r), 
or  maintain  the  child  and  keep  the  connection  silent,  is  ^ood  {d). 

The  case  of  C!ooper  v.  Martin  (e)  has  also  been  quoted  in  support 
<^  the  principle,  that  a  mere  moral  consideration  is  sufficient.  In 
that  case,  the  plaintiff  married  a  widow,  who  had  children  by  her 
former  husband.  The  defendant  was  one  of  such  children.  Before 
the  plaintiff  married  the  widow,  she  maintained  these  children ;  and 
after  her  marriage  with  the  ^plaintiff,  he  maintained  them.  When  [  *49  ] 
the  defendant  came  of  age,  he  promUed  the  plaintiff  to  repay  him 
the  expense  which  he  had  incurred  in  maintaining  him :  and  the 
Court  held,  that  such  promise  was  founded  on  a  sufficient  considera- 
tion ;  especially  as  the  plaintiff  was  a  man  of  small  substance,  and 
the  children  had  a  competent  provision  to  receive  when  they  came 

U)  2  Stark.  K  175.  (6)  Beanmont  r.  Reeve,  8  Q.  B.  4S7. 

(a)  GibMii  «.  IMokie,  8  M.  &  a  463 ;        ]c)  Hicks  v.  Qregory,  8  0.  B.  878. 
Bianington  v.  Wallifl,  4  B.  &  Aid.  650 ;        \d)  Jennings  v.  Brown,  9  M.  A;  W.  496. 
pMi,   liidex,  "Imoiona   Contracts ;"  see        re)  4  Eaet,  76;  see  Pisake  Add.  0.  79, 

•sotlier  instanse,  Buhammel  v,  Pickering,  22o. 
8  Stark.  B.  94. 

arises  in  such  case  agiunst  a  married  woman ;  there  is,  therefore,  nothing  to  oonfim 
tnd  no  Ibnndation  for  a  new  promise,  after  .the  decease  of  her  hDsbafbd.  The  same 
seems  to  be  true  of  her  express  promises,  while  married,  being  not  Toidable,  but  void, 
flee  Watkins  v,  Halstead,  2  Sandford,  811 ;  Eastwood,  v,  Kenjon,  11  AdoL  &  fllL  488. 
For  other  cases  which  notice  this  subject,  see  Geer  v,  Ardier,  2  Barbour,  420 ;  £hle  v, 
Jadson,  24  WendeQ,  97 ;  HatcheU  r.  Odom,  2  Bev.  v,  Batt,  802;  Cook  v. Bradley,  7 
Gonneet  57. 
1  See  SheidL «.  Miii|^,  13  Serg.  ft  B*w1e,  29. 
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Moi^  «■-  ipf  §ger-*-which  wi»  to  aeenmalftte  for  theft  in  iihe  ti<tetine,-^lmd 
LuuTxoir.  jj^Q  i^^  made  no  implication  to  Chancery  for  an  allowance  out  of  the 
^'^^y^^^^  fund,  as  he  might  have  done,  the  law  not  eompelling  him  to  main- 
tain such  children.  Thifl  case,  howeter,  like  most  of  the  others 
which  have  been  motioned  in  connection  with  this  subject,  will  he 
found  not  to  be  inconsistent  with  the  prindiple  stated  in  the  note  to 
Wennall  v.  Adney  (/). 

But  it  seems,  that  unless  there  be  an  Express  promise  in  such  » 
case,  the  father-in-law  cannot  maintain  an  action ;  at  all  events,  if 
the  circumstances  show  that  he  originallj  intended  to  educate  and 
bring  up  the  child  gratuitouslj  (g). 

Of  grttai-       7th.  It  -will  be  observed,  that,  in  all  the  preceding  examples  of 
tGVBj;irom«  considerations,  there  was  something  m<M:e  to  support  the  promise 
than  a  mere  imperfect  or  vague  duty.    For,  even  in  the  cases  in  which 
a  moral  obligation  has  been,  although  erroneously,  deemed  a  suffi- 
mnt  consideration  for  the  defendant^  promise,  it  will  be  found  thai 
he  had  received  wme  ben^t  from  the  plaintiff;  and  that  it  was 
^because  justice  required  compensaticm  at  his  hands,  and  nothing  but 
the  provision  of  some  pmtive  lato  had  interposed  to  preclude  a  legal 
remedy  for  the  recovery  <^  a  remuneration  for  such  benefit,  that  the 
fact  of  his  having  expressly  promised  to  do  the  plaintiff  justice  was 
held  to  bind  him  (k)? 
Pi^miseg        Accordingly,  it  does  not  appear  to  have  been  ever  contended,  thai 
^^Q^t    ^^^'y  ^^*y  ^^  iinperfect  obligation,  the  existence  of  whidi  can  be 
ofimpei^     established  by  the  principles  of  ethics,  will  form  the  consideration 
feot  oUi-    for  a  promise  which  m«y  be  enf<H*ced  by  law.     The  duties  of  grati- 
fatioB.        j-u^g  1^^  kindness,  for  example,  are  allowed  to  be  real  and  very 
extensive  sources  of  moral  obligation  ;  but  they  cannot  be  regarded 
as  affording  any  foundation  for  a  legal  responsibility ;  and  a  declft- 
ration,  stating  that  John  had  formerly  lent  a  sum  of  money  te 
Bichard,  which  had  been  attended  with  very  beneficial  consequen- 
ces, and  that  John  being  now  in  indigent  circumstances,  Bichard 
promised,  in  consideration  thereof,  to  pay  him  1002.  a  year,  would 
[  ^50  ]    scarcely  be  expected  to  stand  ^  the  test  of  a  demurrer  (i) ;  although 


^  (/)  See  Eastwood  0.  KeBTon,  11  A.  &        (A)  See  Weomall  v.  Adnev,  3  B.  4^  P» 

£.  &8,  448.  251-2,  n.  (a). 

jf^)  PbHey  ».  Rawli       ~  '  "    "              -     -                 - 
226,  cor.  Lawrence,  J. 


<$)  PeBej  V,  Rawlins,  Peake,  Add.  G.        (•)  Bee  ESaetweod  v.  Eenyon,  M^pro. 
So,  eoor. 


1  See  No.  42  Amer.  Jurist,  261,  283. 

<  Bodge  V.  Adams,  19  Pick.  429 ;  MUls  v.  Wyman,  ^  Pick.  207 ;  Cook  v.  Bradley,  7 
Conn.  57  ;  MTlierson  ».  Bees,  2  Pen.  &  Watts,  521 ;  Fmith  v.  Ware,  13  John.  260 ; 
Stafford  o.  Bacon,  26  Wendell,  884 ;  Warren  v.  Whitney,  24  Maine,  661 ;  Fanthan  v. 
O^rien,  22  Idaine,  475. 

A  promise  to  pay  a  debt  yolnntarily  released  is  not  binding,  for  want  of  a  legal 
consideration.  Warren  v,  Whitney,  24  Maine,  661 ;  Stafford  v.  Bacon,  26  WendeU, 
884 ;  1  Hill,  632 ;  2  Hill,  363 ;  BneTcly  t^.  Bead,  9  Watts,  396.  But  see  WilUng  r.  Pe- 
ters, 12  Serg.  ft  Bawle,  177.  So,  though  the  release  is  given  merely  to  make  the  party 
feleased  a  witness.    Valentine  v,  Foster,  1  Mctcalf,  620. 

But  a  debt  discharged  under  an  insoKent  act  is  a  coed  coneideraticn  for  a  new 
]n'<nni8e.  Scouton  ».  Eislord,  7  John.  36  ;  Erwin  r.  Saunders,  1  Cowen,  249 ;  Ehippey 
t.  HenderBon,  14  John.  178 ;  Maxim  v.  Morse,  8  MaM.  127 :  Turner  v.  Chrifmaii.  2b 
Ohio,d82< 
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the  nomlitgr  of  tbe  obligation  wooU  te  stqpgported  by  every  prind[«-  (Hr  okito- 
pie  of  eihieal  reasoning  (Jb).  ™^* 

In  like  manner  we  h^re  seen,  that,  althongh  natural  love  and  affeo- 
Uony  or  friendship,  may  he  a  good  oonnderation  to  raise  a  U9e,  upon 
A  ocmveyanue  by  bargain  and  sale ;  still  it  is  dear  law  at  the  prea- 
eftt  day,  that  Aey  &  not  f<Nnn  a  sufficient  consideration  to  support 

And  ao,  wkera  in  an  action  on  a  pronaissory  note  against  the  ex- 
ecutor of  the  maker,  it  appeared  tibat  the  note  was  mi^e  in  fayor  of 
the  plaintiff^  then  an  infaat  aged  nine  years,  by  the  testator,  who 
«raa  intimate  with  the  father  of  the  plaintiff,  and  who  was  in  an 
imbedle  state ;  the  Court  held,  that,  although  a  consideration  for 
the  note  mi^t  be  presumed,  yet  that  such  presumption  might  be 
rebutted ;  and  that,  as  gratitude  to  the  plaintiff's  father,  or  affection 
for  the  plaintifl^  was  the  only  consideration  proved,  the  plaintiff 
must  fail  (tii). 

So  the  eitusation  of  a  child  by  its  parent  is.  only  a  duty  of  imper- 
fect obligatien ;  and  it  seems,  therefore,  that  a  person  cannot  recov- 
er from  the  parent  expenses  incurred  in  educating  his  children,  un- 
less there  be  an  express  contract  to  that  effect,  or  peculiar  circnm- 
fitaaoes  from  which  a  promise  of  repayment  can  be  inferred  (n). 
And  in  like  manner,  althou^  a  father  may  become  liable,  if  he  do 
any  ^edfic  act  from  which  it  may  be  reasonably  inferred  that  he 
has  aathoriaed  his  child  to  contract  a  debt ;  yet  t^e  mere  moral  obli- 
gation on  the  father  to  maintain  his  child,  cannot  impose  upon  him 
any  legal  liability  (o). 

A  ffift  of  chatteLs  is  not  good  and  binding  unless  it  be  by  deed,  or 
nnlesfl  the  thing  which  forms  the  subject  of  the  gift  be  actually  de- 
livered to  the  £>nee  {p)?  even  although  the  party  to  whom  the  ^gift    [  ^51  ] 
is  made,  have  possession  of  the  chattel  at  the  time  (^) ;  and  to  give 
effisct  to  a  promise  of  a  gift,  merely  because  there  was  an  imp^ect 

(k)  Sm  Appendix  to  Poihitr  on  Obliga-  501. 

tioB*,  hj  £tuib,  Tol  2,  p.  406.    In  the  (n)  Hodges  v.  Hodges,  Feake,  Add.  C. 

fantmne  pot  hj  Mr.  Evans  it  is  of  oourse  79,  cor  Lord  Kenjon. 

to  be  vnderstood  that  the  money  lent  by  (o)   Mortimore  v.  Wri^t,  6  M.  &  W. 

Jekt  had  been  repaid;  leaving  no  other  482,  487,   488;   Seaborne   v,  Maddy,   9 

eoBsideration  than  the  obligation  arising  C.  &  P.  497 ;    as  to  what  is  snfficient 

frmn  the  former  act  of  kindness,  and  its  eridenoe  of  sacm  au^ority,  see  ihe  abOTO 

eonfleqiBRti  advantage  to  the  borvower.  oases,  and  Law  v.  WiUdn,  6  A  &  E.  718b 

(/)  Ante,  27 ;  Bret  v.  d.  S.  &  Wife,  The  correctness  of  this  last  case,  howeyer, 

Cm.  EL  756 ;  Lamplei^  v.  Braithwaite,  was  doubted  in  Mortimove  v.  Wrisht. 

Bobi  106;  Harford  v.  Gardener,  2  Leon.  (p)   Ward  v,  Audland,  16  M.  &  W. 

30;  Best  V,  Jolly,  1  Sid.  38 ;  see  2  Lev.  S62,  871 ;  Lum  v.  Thornton,  1  G.  B.  379, 

32;  QtiQy  v.  Bishop  of  Exeter,  10  B.  &  G.  381 ;  Irons  v.  Smallpieoe,  2  B.  4^  Aid. 

lot,  per  Bayley,  J.    See,  however,  Noy,  558 ;  Hewlins  v.  Shippam,  5  R  &  G.  228 ; 

Max.  21.    Bat  it  is  donbtM  whether  Noy  2  Saiind.  47  a,  n.    See  Glay  v.  WiUis,  1  & 

does  not  allade  to  natural  affection  mero-  &  G.  864 ;  S.  G.  2  D.  &  R.  539 ;  in  which 

^  as  a  eoosideration  to  raise  a  use.    He  a  promise  to  pay  the  plaintiff  a  snm  he 

adds,  that  long  acquaintance  and  great  was  not   strict^   entitled    to  waa  held 

ft—lliarity  are  not  a  sufficient  considen^  void. 

m.  (s)  Shower  p.  Pilck,  4  EtOl  478. 

(»)  BoDiday  v.  Atkinson,  5  K  A  C. 

1  See  Mahan  v.  Mahaa,  7  B.  Monroe,  579  ;   Pennington  v.  Gittings,  2  Gill  &  JohiM# 
a;  DwvaU  v.  WUson,  9  Barbour,  487 ;  Mark  v.  Glark,  11  B.  MomxM,  44. 
*  See  Qiovar  e.  Qrover,  24  Pick.  261. 
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Of  QzkTv-  Migationf  would  be  to  Qontradict  this  doctrine.    Aooordingly,  wheie, 
"^^      to  an  action  of  debt  for  wages  as  a  hired  servant,  the  plea  was,  that 


the  plaintiff  was  hired  on  the  terms  that,  if  he  should  be  drunk  dur- 
ing the  service,  he  should  forfeit  all  wages  then  due ;  and  that,  after 
the  wages  became  due,  and  whilst  he  was  in  the  defendant's  service, 
he  was  drunk,  wherebj,  &c. ;  and  the  plaintiff  replied,  that,  after  he 
was  drunk,  defendant  exonerated  him  from  the  forfeiture,  and  agreed 
to  pay  him  the  wages  already  due :  it  was  held,  that  the  replication 
showed  no  consideration  for  this  agreement  (r). 
PromiMg        So,  in  all  other  cases  where  a  promise  is  merely  gratuitous, 
*"*fj?**      such  promise  is  not  bindinsc  in  law  (s).    Thus,  if  the  master  of  a 
^T^L.     Ship  promise  his  crew  an  adition  to  tkeir  fixed  wages,  in  eonsidera- 
uioe  of  da-  tion  of  and  as  an  incitement  to  their  extraordinary  exertions  during 
«?bvUw"  ^  B^rni>  or  in  any  other  emergency  of  the  voyage ;  this  promise  is 
nvdum  pactum  (f), — the  voluntary  performance  of  an  act  which  it 
was  before  legally  incumbent  on  the  party  to  perform,  being  in  law 
an  insufficient  consideration.^ 
«         And  so  it  would  be  in  any  other  case,  where  the  only  consideration 
for  the  defendant's  promise  was  the  promise  of  the  plaintiff  to  do, 
or  his  actually  doing,  something  which  he  was  previously  bound  to 
^      do  :^  and  therefore,  where  two  joint  debtors  had  been  taken  in  exe- 
cution, and  the  plaintiff  discharged  one  of  them,  it  was  held,  that, 
inasmuch  as  the  other  had  a  right  to  be  discharged,  the  promise  of 
a  third  person  to  pay  the  debt,  in  order  to  obtain  such  discharge, 
was  void  for  want  of  consideration  (u).     So,  the  law  does  not,  at 
least  in  general,  allow  compensation  to  a  witness  for  loss  of  time  in 
attending  a  trial  upon  subpoena ;  it  being  a  duty  imposed  upon  him 
by  law  to  obey  such  subpoena ;  and  therefore,  a  promise  to  pay  such 
remuneration  in  consideration  of  the  party's  attendance,  is  not  bind- 

(r)  Monkman  v,  Bhepherdson,  11  A.  &        (u) .  Herring  v.   Dorell,  8  DowL   SOi. 

£.  411.  For  other  caaes  in  which  this  rule  is  re- 

(t)  See  Parker  r.  Baylis,  2  B.  &  P.  73.  cognized,  see  per  Parke,  B.  Jackson  v. 

(()    See  Clutterbuck  t;.  Coffin,  4  Scott,  Cobbin,  8  M.  &  W.  790,  797;  and  per 

N.  R.  509;  Harris  v,  Watson,  Peake,  R.  Lord  Abinger,  Jones  r.  Waite,  7  8eott» 

72 ;  Newman  v,  Walters,  S  B.  &  P.  612 ;  317,  331. 
Stilk  V.  Myriok,  2  Camp.  317. 

2  See  Callaghan  v.  Hallel,  1  Caines,  104 ;  Smith  v,  Barthol<»new,  1  Metcalf,  27&  H. 
purchased  a  quantity  of  tin  in  boxes  for  one  F.,  at  his  request,  and  deliyered  it  to  hina 
in  the  same  condition  unopened ;  afterwards,  on  opening  the  boxes,  it  was  found  that 
the  tin  was  materially  damaged ;  of  which  H.  had  reasonable  notice,  and  thereupon 
promised  F.  to  make  him  an  equitable  allowance  therefor ;  Seldy  that  such  promiad 
was  Toid  for  want  of  consideration.    Hawley  v.  Farrar,  1  Verm.  420. 

An  acknowledgment  of  "  yalue  received,"  in  an  agreement  to  indemnify  a  surety 
in  a  note  for  paying  the  note,  is  good  evidence  of  consideration.  Lapham  v.  Barret,  I 
Verm.  247 ;  Whitney  r  Steams,  4  Shepley,  394 ;  Douglass  p.  Howland,  24  Wend.  35. 
And  such  payment  by  the  surety  wiU  raise  a  liability  against  such  a  promiser.  Ilk 
So,  an  action  will  not  lie  for  the  non-performance  of  a  promise  made  without  consid- 
eration, though  the  promisee  may  have  sustained  damage  on  account  of  the  nonfia»- 
anee.  Thus,  where  A.  and  B.  were  joint  owners  of  a  vessel,  and  A.  voluntarily  under- 
took to  get  her  insured,  but  neglected  to  do  so,  and  the  vessel  was  lost ;  it  was  ad- 
judged that  B.  could  maintain  no  action  against  A.  for  his  neglect  Thome  v.  J)ea8, 
4  Johns.  84.  But  a  factor,  or  commercial  agent,  who  is  entitled  to  a  commissioii, 
would  be  liable  for  not  executing  an  order  to  insure.  Id.  See  Randolph  e.  Ware»  3 
Cnmch,  508. 

s  The  payment  of  a  debt  by  a  debtor  is  not  a  sufficient  oonsideration  to  sapport  % 
pronlsa    Smith  o.  Bartholomew,  1  Metoalf;  27& 
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ing  (x).^    SO)  it  is  dear  that,  where  ose  man  lays  out  money  in  con-   Of  obato- 
Beqnenoe  of  some  duty  imposed  on  him  by  law,  the  law  will  not       "^^^ 
implif  a  promia^on  the  part  of  anothe^f  to  reimburse  him  ;  and  ao- 
oordingly  it  is  held,  that  the  law  will  not  raise  an  implied  promise 
on  the  part  of  the  parish  where  a  pauper  is  settled,  to  reimburse 
money  ^  laid  out  by  another  parish  in  which  he  happened  to  be  lying    [  ^52  ] 
ill,  in  providing  necessary  medical  attendance  for  him, — there  being 
a  legal  obligation  to  maintain  the  pauper  in  his  illness  in  the  parish 
where  he  was  at  the  time  (y). 

A  promise,  eyen  in  writing,  to  pay  a  debt  already  incurred  by  a  Otlier 
third  person  is  not  available,  unless  it  be  made  on  a  new  considera-  ^^^' 
tion,  such  as  forbearance  ;^  but  if  credit  were  originally  given  to  the- 
ihird  person  at  the  promisor's  request,  this  might  constitute  a  suffix 
eient  consideration  for  his  subsequent  guarantee  (z). 

A  promise  by  a  creditor  to  accept  less  than  the  full  amount  of 
his  demand,  or  to  give  time  for  the  payment  of  an  existing  debt,  is 
Told  f  unless  there  be  some  new  consideration,  such  as  an  undertak- 
^g  ^  gi^®  ^^  additional  or  difiPerent  security,^  or  to  pay  the  debt 
in  a  manner,  or  at  a  time,  more  beneficial  to  the  creditor  than  that 
originally  agreed  upon  f  or  unless  an  uncertain  claim  be  reduced  to 
a  certainty ;  or  unless  the  creditor's  engagement  to  take  less  than 
his  demand,  or  give  time,  be  contained  in  a  composition  deed  or 
agreement  entered  into  by  the  debtor  with  his  creditors  generally  (a). 
In  the  latter  case,  it  would  be  a  fraud  on  the  creditors,  to  sue  the 
debtor  for  the  remainder  of  the  daim. 

A  party  to  a  negotiable  bill  or  note  is  not  liable  thereon  to  a 
creditor,  to  whom  he  has  indorsed  it,  if  such  creditor  has  lost  the 
insinmient  (b)  ;  and  therefore,  a  promise  by  the  former  to  pay  it, 
will  not  render  him  liable,  unless  there  be  some  new  consideration 
for  the  same,  such  as  an  indemnity  or  the  like  (c), 

M  WiOis  p.  FteUiam,  1  B.  &  B.  515 ;        (a)  See  the  cases  cited,  3  Chit  Com. 

&  C.  4  Moore,'  900;  per  Lord  Tenterden,  L.  68 ;  and  post,  Index,  tit.  "  Payment  and 

C  J^  in  OoUins  t>.  Godefroj,  1  B.  &  Ad.  Composition;"  and  Philpot  v,  Bryant,  4 

«66-7.  Bing.  717  ;  a  C.  1  M.  &  P.  754. 

(it)  AUdna  v.  Banwell,  2  East,  505.  {Si  Ramus  v,  Crowe,  1  Ezch.  167. 

(j)    1  RoU.  Abr.  27,  pL  49;  and  see        (e)  Bayis  v,  Dodd,  4  Taunt  602,  per 

Fell  on  Merc  Guar.  36  to  40;  Ljon  p.  Park,  J.;  Champion  v.  Teny,  7  Moore, 

laab,  tbere  cited.    See  post,  Index,  [tit  136 ;  Hansard  e.  Robinson,  7  B.  &  C.  90. 


^  A  pfftnnise  bj  a  party  to  a  suit  to  save  a  witness  harmless,  as  to  a  forfeiture  for 
ftaliDg  at  a  former  term  to  attend,  on  condition  of  his  attending  at  the  next  term,  was 
Wd  lo  be  witlioot  consideration  and  Toid.    Sweany  »,  Hunter,  1  Murph.  181. 

*  Effioit «.  Qiese,  7  Har.  &  Johns.  457 ;  Leonard  v.  Vredenburgh,  8  Johns.  29 ;  Bai- 
Itj  r.  Freeman^  4  Johns.  280.  It  is  otherwise  where  the  undertaking  is  contemponuie- 
•■a  with  tha  original  debt  Leonard  v.  Vredenburgh,  8  Johns.  29 ;  Tenny  v.  Prince,  4 
PSdL3a7. 

*  Bee  Smnour  v.  Ifintum,  17  Johns.  169 ;  Inman  v,  Griswold,  1  Cowen,  199  ;  Make- 
■SBBS  9,  Bbmrard  College,  10  Pick.  301 ;  Chapman  v.  Phoenix,  4  Paige,  305 ;  Bailey  «. 
Vmy,  96  Maine,  88 ;  White  «,  Jordan,  27  Maine,  370 ;  Little  v,  Hobbs,  84  Maine,  357. 

*  Colbom  V,  Gould,  1  N.  Hamp.  279 ;  No.  42  Amer.  Jurist,  285,  286 1  Brooks  v. 
WUfee.  2  Metealf,  283 ;  Boyd  v.  Hitchcock,  20  John.  76 ;  Kellogg  v.  Richards,  14  Wend. 
116 ;  Goodnow  v.  Smith,  18  Pick.  414 ;  Lee  «.  Oppenheimer,  32  Maine,  253. 

*  Brooka  v.  White,  2  Metealf,  283 ;  Spann  e.  BatseU,  1  Branch,  301 ;  Branch  Bank  of 
MMle  V.  James,  9  Alftbama,  949 ;  Merchants  Bank  v.  Davis,  3  Kelly,  112. 

A  creditor  was  informed  that  his  debtor  contemplated  taking  the  benefit  of  the 
taaJcmpt  tot  of  tlM  United  StalM,  which  was  then  in  foitse*    The  pro^MMt  waa  thai< 
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A  prosnise  to  revirre  a  fieemity  whieli  k  veid  m  ite  cieatioii,  e.  g. 
a  promise  to  pay  tlM  amount  of  a  prwauBoapj  note  given  to  a  ei^dir 
tor  bj  an  iaaolvent  for  the  Jbelanee  of  bis  de1»t|  to  iadiuse  him  to 
sign  a  compoakioa  deed,  ia-  a  mefe  ^atuitoaA  {H^omiae^  and  therefore 
void  (d). 

And  if  A.  hare  been  guilty  oi  a  inrongfiil  act  or  omiaaion,  wkick 
would  render  him  liable  in  damages  to  B.,  and  be  promise  to- pay  K 
a  8nm  of  money  as  compensation ;  this  is  a  mere  gratuitous  promise, 
unless  it  be  made  in  consideration  of  B.  releasing  his  rigiht  of  aetioii 
for  such  damages  (e). 

The  cases  relative  to  promises  by  executors  to  pay  legacies  will  be 
considered  hereafter.  Where  the  plaintiff  declared  that  ^  the  defen- 
dant, (who  was  sued  in  his  individual  character,)  was  liable,  in  his 
capacity  of  executor^  to  pay  a  certain  debt  to  the  plaintiff,  and  ihea 
averred,  that,  m  connderation  thereof ,  hepenonaUy  promised  payment : 
the  Court  held,  that  the  declaration  was  substantially  bad,  and  ar- 
rested the  judgment,  no  additional  or  new  consideration  being  showm 
for  the  enlarged  responsibility  arising  from  the  promise  (/).^  And, 
upon  the  sante  principle,  a  declaration  againfit  a  husband  alone,  on 
his  promise  to  pay  the  debt  ci  his  wife,  contracted  before  marriage^ 
without  eJumkig  any  new  coneideration,  is  held  to  be  insufficient  ( jr). 
The  consideration  should  be  co-extensive  with  the  promise,  m  ord&t 
to  support  it. 

But  a  distinction  is  to  be  taken  between  the  case  of  a  mere  gra- 
tuitous promise,  and  that  of  a  promise  on  the  faith  of  which  one 
party  is  induced  -to  do  some  act  which,  but  for  such  promise,  be 
would  not  have  done.^  And  therefore,  although  if  A.  promise  to 
buy  a  house  for  B.,  that  is  nothing ;  yet,  if  A.  promise  to  buy  a 
house  for  B.,  but  requests  B.  to  enter  into  the  contract  of  purchase 
in  his  own  name,  and  B.  does  so :  it  would  seem  that  the  law  woald 
imply  a  promise,  on  the  part  of  A.,  to  re-imburse  B.  any  part  of  the 

purchase-money  which  he  may  be  called  upon  to  pay  (A). 

< 

8th.  The  consideration  must  also  be  such  as  the  plaintiff  has  the 
means  of  performing  or  causing  to  be  performed  (%)  ;  and  it  vill» 

(fi  Gockahott  v.  Bennett,  2  T.  B.  763.  (0)  Mltchenson  o.  Hew8on,  7  T.  R.  3^8. 

[e)   See  Smart  9.  CheU,  7  DowL  781,  See  1  Taunt  212 ;  and  post 

786.  (A)   Crosbie  v.  M'Donal,  13  Vm.    148, 

(/)  Bann  ».  Hughes,  7  T.  R.  850,  n.  168, 160. 

(a).  (t)  Harrej  v.  Gibbons,  2  Ler.  161. 


the  dividend  voold  be  smaU.  To  save  himself  from  greater  loss  under  the  baaknipt 
law,  the  creditor  agreed  to  certain  terms  of  composition  offered  by  the  debtor,  irhi^ 
were  to  pay  a  less  sum  in  money,  in  full  discharge  of  the  whole  debt  The  less  snim 
was  receiTed  by  the  ci«ditor.  The  debtor  upon  the  agre^nent  and  payment,  took  no 
fiirther  steps  to  obtain  relief  under  the  bankrupt  law.  It  was  held,  that  the  a^jvee- 
ment  upon  which  the  money  was  paid,  was  on  a  j^kxI  and  yalid  consideration.  Hinck- 
ley V,  Arey,  27  Maine,  362 ;  Bailey  v.  Day,  26  Maine,  88. 

1  If  a  creditor  of  a  testator  give  up  his  security  to  the  eseentor  upon  his  promiae  to 
pay  the  debt,  he  baring  sufficient  asseto  for  the  purpose,  this  wiU  be  a  (raffioiieiit 
aideration  for  the  promise.    Stobbins  v.  Smith,  4  Piok.  97. 

'  See  Barnes  v.  mine,  9  Barbour  Sap.  Ct  202,  dted  anl9  9,  la  note. 
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thflfefore,  lie  insufficient  if  its  peo^formanoe  be  naturdll^impossible  (y).^   Oi  nfpos- 
From  anfih  a  oonaideration  tw  benefit  can  be  derived  by  the  defend-  ^^^^' 
ant ;  and  therefore,  upon  such  a  consideration  no  contract  can  be     tiohs. 
madey  nor  anj  daim  to  damages  suj^rted ;  as,  if  the  consideration 
be  a  promise  that  A.  shall  go  from  Westminster  to  Bome  in  three « 
lioors ;  or  other  matter  which  no  person  can  by  any  possibility  peih 
form. 

And  a  promise  is  not  bindings  if  the  consideration  for  making  it  f^&^ 
be  of  such  nature  that  it  was  not,  in  law,  in  the  power  of  the  prom-  ^toT^ 
igee,  from  whom  such  consideration  moved,  to  complete  such  consid- 
eration, and  confer  the  full  benefit  meant  to  be  derived  therefrom,    r  #tt^  i 
Where,  therefore,  the  plaintiff,  an  attorney,  ^  who  was  conducting  a    '' 
commission  of  bankrupt,  having  received  a  debt  due  to  the  bank- 
rupt, undertook  to  pay  the  defendant,  who  was  solicitor  of  the  bank- 
rupt, the  surplus  of  the  sum  so  received,  should  any  remain  after 
defraying  certain  charges  incurred  by  the  plaintiff,  provided  the  de- 
fendwt  would  pay  him  his  costs  of  conducting  the  commission ;  the 
Court  arrested  the  judgment,  because  the  plaintiff  could  not  show 
on  the  record  a  ccmtract  which  it  was  in  his  power  legally  to  per* 
form ;  and  the  d^endant's  promise,  therefore,  was  without  oonsid- 
eratiosL  (it). 

**  Error  <tf  a  judgment  in  Shrewsbury  Court,  where  the  plaintiff 
declared,  he  being  bailiff  to  J.  S»,  the  defendant,  in  consideration 
Aat  ke  i0(mld  disoharffe  him  cf  202.  d'ue  to  J.  &,  promised  to  expend 
40L  in  repairing  a  barge  of  tixe  plaintiff's'; — verdict  and  judgment 
fSw  the  plaintiff,  upon  nam^  OBwmfmt,  were  reversed ;  the  considerar 
Han  being  iUegalf  (or  the  plaintiff  cannot  discharge  a  debt  due  to  his 
maater  (j^." 

A  promise  was  made  by  the  de&ndant,  to  the  assignees  <^  a  bank- 
rupt, when  the  latter  was  on  his  last  examination,  that  in  considei:a- 
tion  tlmt  the  assignees  would  forbear  to  have  the  bankrupt  exmn- 
ined,  and  that  the  commissioners  would  desist  from  taking  such 
examination,  touching  monies  alleged  to  have  been  received  by  the 
bankrupt,  and  not  accounted  for,  he,  the  defendant,  would  pay  such 
monies  to  the  assignees.  This  promise  was  held  by  the  Court  to  be 
iUegalj  as  being  against  the  policy  of  the  bankrupt  laws.  And  Lord  - 
Kenyon  observed:  *'  I  do  not  say  that  this  is  wudum  pactum;  .but 
tbe  ground  on  which  I  found  my  judgment  is  this,  that  every  per- 
son who,  in  consideration  of  some  advantage,  either  to  himself  or  to 
another,  promises  a  benefit,  must  have  the  power  of  conferring  that 
benefit  up  to  the  extent  to  which  that  benefit  professes  to  go,  and 
that  m€  mfy  in  faetf  hut  in  law.      Now  the  promise  made  to  the 

(J)  5  Tin.  Abr.  llC-ll,  •«  Condition,**  iHiich  depends  thereon,    ftte  condition  of 

(C.  ft),  (IX  a) ;  1  Roll  Abr.  419 ;  Brt).  not  doing  an  impossible  thing  does  not 

Abr.  til  "  Faits/'  37 ;  Co.  lit  206  a,  b ;  render  nuU  the  obligation  contracted  snb- 

2  BL  Com.  341 ;  Shep.  Touch.  164 ;  2  Bro.  ject  to  such  obligation/'    Code  Napoleon, 

&  811 ;    1    Powell    on    Contracts,    160.  Book  IIL  tit  3,  o.  4,  s.  1. 
**  Ereiy  condition  ot  a  thinff  impottiMe  is        (k)  Haslam  0.  Sherwood,  10  Bing.  540. 
nun,    and   renders  nnll  the  agreement       (Q  Harrey  9.  Gibbons,  2  Lev.  161. 


>  Am  Na  43  Aner.  Jvr.  20  to  23. 
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assignees  in  this  case,  which  was  the  coBsideratit>n  of  the  defeat 
ant's  promise,  it  was  not  in  their  power  to  perform,  because  the 
commissioners  had,  nevertheless,  a  right  to  examine  the  bankrupt ; 
and  no  collusion  of  the  assignees  comd  deprive  the  creditors  of  the 
right  of  examination  which  the  commissioners  would  procure  thfcnu'' 
And  Ashnrst,  J«,  said :  ''  In  order  to  found  a  consideration  for  a 
promise,  it  is  necessary  that  the  party  by  whom  the  promise  is  made 
tkould  have  the  pateer  of  carrying  it  into  effect ;  and,  secondly,  that  the 
thing  to  be  done  shotdd  in  itself  be  legdL  Now  it  seems  to  me,  thafc 
the  consideration  for  this  promise  is  void,  on  both  these  grounds* 
The  assignees  have  no  right  to  **  control  the  discretion  of  the  com- 
missioners, and  it  would  be  criminal  in  them  to  enter  into  such  an 
agreement,  because  it  is  their  duty  to  examine  the  bankrupt  fuUy, 
and  the  creditors  may  call  on  them  to  perform  it.  -And  for  the 
same  reason  the  thing  to  be  done  is  also  illegal  (m)/^ 

And  the  same  rule  applies  to  cases  in  which  the  impossibility  does 
not  manifestly  exist,  as  in  the  instances  already  given  at  the  time 
of  entering  into  the  contract,  but  where  it  appears  subsequently 
thereto.  And,  therefore,  if  a  man  contract  to  pay  ^  sum  of  money, 
or  to  do  any  other  act,  in  consideration  that  another  has  contracted 
to  do  certain  things  on  his  part ;  and  it  turns  out,  before  anything 
is  done  under  the  contract,  that  the  latter  was  incapable  of  doing 
what  he  engaged  to  do,  the  contract  is  at  an  end  (n). 

But  a  promise  is  not  void  against  the  party  who  makes  it,  mere- 
ly because  performance  thereof  is  improbable,  or  diflScult.  To  have 
this  effect  there  must  be  either  an  actual  impossibility  in  fact ;  or 
the  law  must  forbid  the  thing  to  be  done;  or  there  must  be  a 
breach  of  moral  duty  involved  in  the  doing  of  it  (o)  ;  or  the  hard- 
ship of  executing  the  agreement  must  amount  to  a  degree  of  incon- 
venience and  absurdity,  so  great  as  to  afford  judicial  proof  that  such 
could  not  be  the  meaning  of  the  parties  (p).  And,  accordingly,  if 
a  party,  except  in  one  of  these  cases,  lay  a  charge  upon  himself  by 
his  own  contract,  he  is  *bound  to  perfonn  the  stipulated  act,  or  pay 
damages  for  its  non-performance.  It  is  the  duty  of  the  contracting 
party  in  such  cases,  to  provide  against  contingencies ;  and  he  will 
be  presumed  to  have  known,  when  he  contracted,  whether  the  com- 
pletioii  of  the  duty  he  undertook  was  within  his  power,  in  fact ;  or 
whether  the  law  would  permit  a  fulfilment  of  his  contract  {q)^  Some 
instances  of  this  rule  will  be  given  hereafter  (r). 

It  is  upon  this  principle  that  an  engagement  entered  into  upon  a 


(m)  Nerot  t,  WaDaoe,  8  T.  R.  17. 

m)  Per  Coriani,  Chanter  v,  Leeee,  4  M. 
dc  W.  295,  311. 

(o)  Per  Littledale,  J.,  ToffiueU  v.  Consta- 
ble, 7  A.  &  E.  798,  806. 

(p)  Per  Lord  Eldon,  C,  Pribble  v.  Bog- 
hurst,  1  Swanst  309,  329. 

if)  Per  Littledale,  J.,  Tofihell  v.  Con- 
stable, s\ypra\  and  see  Co.  Litt  206  a,  n. 
1, 179  a;  Piatt  on  Cov.  669 ;  8  Chit.  Com. 


L.  101 ;  BKght  «.  Fft«e,  3  B,  &  P.  296,  n.; 
Worsley  ©.  Woofl,  6  T.  R.  718.  719,  per 
Lord  Kenyon,  C.  J.;  see  post,  Index,  tit. 
"  Performance.^' 

(r)  A  condition  to  a  bond,  &e.  that  it 
will  rain  to-morrow,  or  that  the  Pope 
shaU  be  at  Westminster  on  such  a  day,  Ib 
good.  Vin.  Abir.  "Condition**  (D.  a); 
cites  22  Edw.  4,  26. 


1  See  poet,  68i,  685  in  nolw. 
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SHflknfiiit  consideration,  for  tlie  perfonnanoe  of  an  act  even  by  a   Or  udos- 
Mrd  person,  is  "bindingj^wherever  the  act  is  such  as  he  might  do  ^^^^f' 
or  oinit  legally,  or  without  breach  of  duty— even 'although  the  per-      tions. 
formance  of  sudi  act  depends  entirely  on  the  will  of  the  latter  («).  v^^>/-<^/ 
ThnSy  a  promise  to  procure  the  consent  of  a  landlord  **to  the  assign-    [  055  j 
ment  of  a  lease,  is  binding  (^).    And  where  one  of  several  parties  in 
a  firm  agceea  to  introduce  the  plaintiff,  a  stranger,  into  it,  it  was 
decided  that  the  agreement  was  valid ;  although  the  other  parties 
were  ignorant  of  its  existence,  and  their  assent  was  of  course  essen- 
tial to  the  adndflsion  of  the  plaintiff  (u). 

9th.  we  shall  have  occasion  hereafter  to  show,  that  the  effect  of  a  ^  ?"**' 
partial  iUegaUty  of  consideration  may  be  to  avoid  the  contract  en-  yoid  im 
tirely.  But  this  never  happens  where  one  of  several  professed  con-  part 
aiderations  for  a  promise  is  simply  frivolous  and  inmfficient  of  itself, 
without  beidg  illegal, — the  rule  being,  that  the  partial  defect  shall 
not  annul  the  contract,  provided  there  be  an  adequate  consideration 
left  to  support  it  (x).^  And  in  pleading,  the  insufficient  considera- 
tion,— ^inasmuch  as  it  forms,  in  fact,  no  part  of  the  legal  considera- 
tion for  the  agreement, — ^need  not  be  stated  (if).  Thus,  where  an 
agreement  purported,  on  the  face  of  it,  to  be  made  in  consideration 
of  a  desire  which  had  been  expressed  by  the  late  husband  of  the 
plaintiff,  and  also  of  a  money  payment  by  the  plaintiff  herself ;  it 
iras  held,  that  the  latter  only  need  be  stated  in  the  declaration  (2). 
And  so  it  would  be  if  the  promise  were  in  consideration,  not  only  of 
the  forbearance  of  a  debt  due  from  the  defendant  to  the  plaintiff,  but 
also  of  the  forbearance  of  another  claim  which  could  not  be  sustained. 
So,  where  in  an  action  on  the  warranty  of  a  horse,  the  consideration 
stated  for  the  warranty  waa,  that  the  plaintiff  would  purchase  the 
horse  for  63L;  but  the  consideration  proved  was,  that  the  plaintiff 
would  pay  that  suin,  and  if  the  horse  was  liLcky  would  give  the 
plaintiff  SLyOr  the  buying  of  another  horse;  it  was  held  not  to  be  a  va- 
riance to  omit  the  conditional  promise,  it  bcin^  too  vague  to  be 
binding  (a).  But  if  there  be  an  entire  consideration  for  the  defend- 
ant's promise,  made  up  of  several  particulars,  and  one  of  these  con- 
aidts  of  an  agreement  oy  the  defendant,  which  the  statute  of  Frauds 
reqnireB  to  be  in  writing,  and  which,  for  want  of  such  writing,  is  void, 

'       (•)  8elw.  N.  P.  64,  n.  7,  9tli  edit.  AsBumpsit,"  (B.  13)  ;  B.  N.  P.  147 ;  Brad- 

h)  Uoyd  9.  Crisp,  5  Taunt.  249.  bume  v,  Bradborne,  Cro.  Kl.  149 ;  per  Cur. 

(s)  M'NeiU  V.  Beid,  2  M.  &  So.  89  ;  8.  in  Tisdale's  case,  Id.  758-9 ;  and  in  Coul- 

C  9  BiBg.  68.  son  v.  Carr,  Id.  849 :  Crisp  v,  Gamel,  Cro. 

(z)  King  V.  Sears,  2  Cr.  M.  &  B.  4a  Jac.  128;  Best  9.  JoUy,  1  ffid.  38;  Pikajrd 

(jr)  Thomas  v.  Thomas,  2  Q.  B.  851.  9.  Cotteli,  Yelv.  56. 
See  1  Chil  PL  5th  edit.  323,  328,  263 ;        U)  Thomas  v,  Thomas,  wpra, 
Comyn.  on  Contr.  20 ;  Yin.  Abr.  *'  Actions        (a)  Guthing  o.  Lynn,  2  B.  &  Ad.  232. 
of  Assunpeit,''  (T.) ;  Com.  Dig.  "  Action, 


1  See  Parish  e.  Stone,  14  Pick.  198;  Loomu  v.  NewhaU,  15  Hok.  159;  Merritt  e. 
Aden.  19  Teraiont,  505. 
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the  whole  oonBideration  is  'nM,  sad  tiie  promise  caimot  be  eappvtth 
ed  (4).i 

10th.  II1118  f ar  tts  to  tlie  9ua{«(|y  of  theconaidemtioii  which  is  nec- 
essary to  support  a  simple  contract ;  let  ns  now  advert,  shortly,  to 
the  consideration,  regarded  with  reference  to  the  time  of  its  perfona- 
ance.  • 

And  as  to  tbne^  a  consideration  is  either,  1st,  execuiedi  or  some^ 
thing  done  before  the  making  of  the  defendant's  promise ;  2ndl7, 
executory,  or  something  to  be  done  after  such  promise^  Srdly,  eoMiwr^ 
rentf  as  in  the  case  of  mutual  promises ;  or,  4tbly,  continuing  (e). 

Mrst.  A  pott  or  «ree^tet2  consideration  is  not  sufficient  to  support 
an  assumpsit,  unless  such  consideration  was  moved  by  the  precedent 
reqtteit,  either  express  or  implied,  of  the  party  promising  (d).^ 
Therefore,  where  A/s  servant  was  arrested  for  a  trespass,  and  J.  S., 
who  knew  A.,  without  his  knowledge  bailed  the  servant,  and  after- 
wards A.,  for  his  friendship,  promised  to  save  him  harmless ;  it  was 
held  that  the  promise  was  void :  because  the  bailing,  which  was  the 
eonsideration,  was  the  voluntary  courtesy  of  J.  S.,  and  was  past  and 
executed  before  (e). '  And  a  promise,  without  any  new  consideration, 
to  pay  a  debt  already  incurred  by  a  third  person,  would  fall  within 
the  same  principle  (f). 
But  where  the  plaintiff's  act  is  moved  or  procured  by  the  rejuat 


(5)  Meohelen  9.  WiOlace,  7  A^&  E.  49 ; 
Heed  v.  BaMvej,  6  A.  &  £.  459  ;  tot  lit- 
tledale,  J.,  Mayfield  v.  Wadsley,  3  B.  &  C. 
do7,  365 ;  see  also,  Earl  of  Fafanoath  v, 
ThoiaaSt  1  G.  &  M.  89;  Lezingtcm  v. 
Clark,  2  Tent.  223 ;  Cbater  v.  Becket,  7  T. 
B.  201 ;  Thomas  v.  Williams,  10  B.  &  0. 
664 ;  see  Wood  v.  Be&son,  2  C.  &  J.  94. 

(c)  See  1  Chit.  PI.  5th  edit.  323 ;  Payne 
V.  Wilson,  7  B.  &  C.  425,  427 ;  per  little- 
dale,  J.,  8  Chit  Com.  L.  70. 


(d)  See  Eastffipod  v,  Kenyan,  11  A.  ft 
£.  438,  451 ;  Thornton  r.  Jenjns,  1  Scott, 
N.  R.  52,  74;  per  Parke,  B.,  £ing  v. 
Sears  2  Cr.  M.  &  R.  48,  53 ;  Lamplei^  v. 
BraithiTBlte,  Hob.  105 ;  1  Sannd.  264,  n. 
a) ;  Streeter  v.  Horlock,  1  Bing.  34 ;  &  a 
7  Moore,  283. 

(<)  Hunt  9.  Bate,  Bjer,  272  a ;  RoH. 
Abr.  (Q.),  pL  2,  3;  Sidenham  «.  Warling- 
ton,  2  Leon.  224,  225. 

(/)  Ante,  52. 


.tU^ 


1  Loomis  9.  Newhall,  15  Pick.  159 ;  Irrine  v.  Stone,  6  Ciishing,  506 ;  Andrews  «.  Iree, 
8  Conn.  368 ;  Roby  v.  West,  4  N.  Hamp.  285.  See  Crawford  v.  MorreU,  8  Johns.  253 ; 
No.  48  Amer.  Jurist,  22, 23 ;  In  a  suit  for  painter's  work  done  on  the  defendant's 
house,  it  appeared  that  the  plaintiffs  first  contracted  with  a  third  party,  who  was 
building  the  house  for  the  defendant,  and  worked  for  him  a  while,  when  the  third  party 
fidled,  owing  the  plaintiffs,  and  tiiey  refused  to  work  any  longer,  and  left  off  for  a 
period,  when  the  defendant  told  them  to  go  on  with  the  work  and  he  would  pay  them, 
or  would  see  thiem  paid,  fbr  what  they  had  done,  as  weU  as  fSorr  what  they  shonld  do.' 
The  promise  to  pay  for  what  had  been  done  being  clearly  within  the  statute  of  flraods, 
the  whole  contract  was  held  to  be  Toid  by  the  oonrt  of  Common  Pleas.  But  the  Su- 
preme Court  oTerruled  this  decision  and  h^d,  that,  if  the  items  affected  by  the  statute 
are  separable  from  the  rest  of  the  contract,  the  party  entitled  may  reooTer  for  the  bal- 
ance. Rand  et  aL  v,  Mather,  Sup.  Jud.  Ct  Mass.,  Suffolk,  March  T.  1853,  in  which  a 
oontraiy  decision  in  Loomis  9.  Newhi^  above  cited,  was  oyerruled.  See  Wood  r.  Beik- 
•on,  2  Cr.  &  Jer.  94. 

sSeeBulkley  V.  Landon,  2Conn.404;  Cooistodk  v.  Smith,  7  Johns.  87;  Qh«flfee«. 
Thomas,  7  Cowen,  358  ;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148 ;  Liyingston  v.  Rogers^ 
1  Caines,  548 ;  Hitchcock  o.  Litchfield,  1  Root,  206 ;  Cakes  v,  Oushing,  24  Maine,  313. 
An  entire  promise  founded  partly  on  a  past  and  executed  consideration,  and  partly  by 
an  executory  consideration,  is  supported  by  the  executoiy  consideration.  Loomis  v. 
Newhall,  15  Pick.  159 ;  Andrews  v,  Ives,  3  Conn.  868 ;  16  Johns.  284,  note ;  Telv.  41 
a,  and  American  cases  there  ooUected.  A  thorou^  examination  of  this  doctrine  of 
executed  consideration  will  be  found  in  No.  43  Amer.  Jurist,  2-16,  and  see  the  caaea 
there  cited. 


<rf  the  paertj  tliat  gives  tiie  assumpBit,  it  inlL  bind ;  for  though  the  IbocnDTED 
promise  foUows,  yet  it  is  not  naked,  but  couples  itself  #nth  the  pre-   ^'^^s'^*™^ 
eedent  request,  and  the  merits  of  the  party -procured  by  iihat  suit  (g);  ^-p..^.,^^ 
««  if,  in  the  case  last  put,  the  tiiird  person  htbd  been  credited  at  the 
instance  of  the  defendant  (h).^ 

Such  jequest,  UKveoTer,  must,  in  general,  be  laid  in  the  declara- 
tion, and  proved  (t).    But  there  are  some  oases  in  which  this  is  un-  - 
necessary.    Thus,  in  a  declaration  for  money  lent,  it  is  unnecessary 
'to  aver  that  the  money  was  lent  at  the  defendant's  request  (k).     So 
it  would  seem  that,  in  an  action  for  the  price  oi  goods  sold  and  de- 
liyeied  by  the  plaintiff  to  the  defendant,  it  is  not  necessary  to  aver 
that  the  defendant  promised  to  pay  such  price,  in  consideration  of 
their  having  been  sold  and  ^  delivered  to  him  on  request  (Z)  ;  and    [  ^^8  ] 
the  reason  m  each  of  the  above  cases  is,  that  although  the  consider- 
ation is  executed,  yet  the  act  which  is  stated  as  the  oonsideration, 
cannot,  frcmi  its  nature,  have  been  a  gratuitous  kindness,  but  im- 
X>ort6  a  consideration  per  9e  (m).     To  aver,  therefore,  that  the  con- 
sideration was  moved  at  the  defendant's  request,  would  be  merely 
expresgio  wram  qwB  tacUe  inmnt ;  and  accordingly,  it  is  needless. 

It^is  to  be  observed,  further,  that  the  request  which  is  necessary  Bequest 
to  support  an  executed  oonsideration,  if  it  have  not  been  made  in  Zy^  ""^ 
express  terms,  will  be  implied  in  the  following  circumstances: 
M6r9tj  where  the  oonsideration  consists  in  the  plaintiff  having  been 
compelled  to  do  that  to  which  the  defendant  was  legally  compella- 
Ue  (vi).  SBCondhf  Where  the  defendant  has  adopt^  and  enjoyed 
ihe  benefit  of  the  consideration ;  for  here  his  subsequent  assettt 
amounts  to  a  rcUihabUio ;  and  such  ratification  may  be  relied  on  as 
evidence  of  a  previous  request  (o).*  And,  Thirdly,  Where  the  plain- 
tiff voluntarily  does  that  to  whidi  the  defendant  was  legally  compel- 
lable, and  the  defendant  afterwards,  in  consideration  thereof,  ex- 
pressly promises  (p). 

Bat  it  would  seem,  from  what  has  been  already  stated  on  the  sub- 
ject of  moral  considerations,  that  if  the  plaintiff  were  to  do  an  act 


(f)    I^mpleig^   9.   Braithwalte,   Hob.  An.  Victors  v.  DaTies,  tupral 

lOo ;  Cool  Dig.  **  Action  upon  the  Case  (m)  See  note  to  Fisher  v,  Fyne,  tupra, 

iipon  Assumpsit/'  (B.),  (B.  12)  ;  1  SauncL  (n)  Jeffrajs  v,  Gurr,  2  B.  &  Ad.  883; 

9ft4,  A.   (1)  ;   Lord  Soffield  v.  Brooe,  2  Pownall  v.  Ferrand,  6  B.  &  C.  439 ;  BzaU 

R.  176.  V.    Partridge,    8   T.  R.   308;    Orissel  o. 


(A)  Ante,  62.  Robinson,  3  Soott,  329 ;  1  Smith,  L.  C. 

(0  Bee  Eastwood  9.  Eenvon,  11  A.  &  70. 

S.  43S,  451,  and  cases  ated  nipra,   n.  (o)   Eastwood  v,  Eenjon,  11  A.  &  E. 

(d).  438,  451 ;  1  Smith,  L.  C.  wpra. 

(»)  15  &  16  Viet,  c  76,  sched.  (B) :  (p)  Wing  v.  Mill,  1  B.  &  Ad.  104; 

Yieton  v.  Dayies,  12  M.  d;  W.  758.  Paynter  v,  WiUiams,  1  C.  &  M.  819»  Selw. 

(D  See  note  to  Fisher  v,  Pyne,  1  M.  &  N.  P.  57,  n.  11,  8th  edit;  1  Smith,  L.  C. 

Q.  26ch6 ;  and  obseiTations  of  Parke,  B.,  wpra. 


•• 


1  See  Clark  v.  Stgonmey,  17  Conn.  511. 

*  See  ComeU  v,  Vanartsdalen,  4  Barr,  364. 

BoCy  V.  Wilson,  14  Johns.  378.  This  request  may  he  inferred  by  the  jnry  from  the 
cireiimstanoes  of  the  case.  Oatfteld  v.  Warning,  14  Johns.  188 ;  Hicks  v.  Bnmham, 
10  Johns.  243. 

A.  being  liable  to  pay  the  debt  of  B.,  did  pay  it ;  this  was  held  a  sufficient  consider- 
to  sapport  a  promise  tj  B.  to  t^W  ^^    Hnntingdon  v,  Todd,  8  Day,  465^ 


n 


ExscuTBD   to  wkich  the  defendant  was  only  TnaraUi/  Qompellable,  and  tHe  latter 
^^^^OTsT"  ^^^^  afterwards,  in  consideration  thereof,  expressly  to  promise,  the 
law  would  not  imply  that  the  act  in  question  had  been  done  at  the 
defendant's  request,  so*as  to  make  his  promise  the  foundation  of  an 
action. 

Wliatez-        And  wherever  the  defendant  has  derived  no  benefit  from  the 
press         plaintiff's  act,  a  prior  request  must  in  general  be  expressly  proved(9). 
^^roeat-      ^^  executed  consideration  may  be  the  groundwork  or  foundation, 
ed  oonsid-    either  of  an  express  or  an  implied  promise.    But  here  we  must  no- 
oration       tice  a  very  important  rule  in  connexion  with  this  subject,  namely, 
port*'*^     that  where  an  executed  consideration  is  one  from  which  the  law  wiU 
imply  a  promise,  no  express  promise  made  in  respect  of  that  consid- 
eration can  be  enforced,  if  it  differ  from  the  promise  which  the  law 
would  imply  from  the  same  consideration  (r).     Thus,  an  executed 
[[  *59  3    «^nsideration  whereon  the  *law  implies  a  promise  to  pay  on  request, — 
€BB  upon  an  account  stated, — ^is  not  sufficient  to  support  a  promise  to 
pay  at  a  future  day  («).     So,  the  bare  relationship  of  landlord  and 
tenant  is  not  a  sufficient  consideration  to  support  a  promise,  that 
the  defendant  had  power  to  let  the  premises  to  the  plaintiff,  without 
restriction  as  to  the  purpose  for  which  the  same  should  be  us^  (t). 
And  where  the  declaration  was,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  bought  a  hprse  of  the  de- 
fendant at  a  certain  price,  the  defendant  promised  that  the  horse 
was  free  from  vice :  it  was  held,  on  motion  in  arrest  of  judgment* 
that  the  executed  consideration,  though  laid  with  a  request,  neither 
mked  by  implication  of  law  the  promise  alleged,  nor  would  support 
such  promise  presuming  it  to  have  been  express  (u).     In  dises  such 
as  these,  the  consideration  would  appear  to  be  exhausted  by  the 
promise  which  tke  law  implies  W^e  verj  execution  of  it ;  and. 
consequently  any  promise  made  afterwards  must  be  midum  pactum^ 
there  remaining  no  consideration  to  support  it  (z). 

It  is  said,  however,  that  there  are  cases  in  which  a  consideration, 
which  is  insufficient  to  raise  an  implied  promise,  will,  nevertheless, 
support  an  express  one.  These  are  cases  of  voidable  contracts  sub- 
sequently r&tified ;  of  debts  barred  by  operation  of  law,  subsequently 
revived ;  and  of  equitable  and  moral  obligations  which,  but  for  some 
rule  of  law,  would  of  themselves  have  been  sufficient  to  raise  ^an 
implied  promise  (y).  And  so  it  is  said,  that  there  are  cases  in  which 
the  party  suing  has  suffered  a  loss,  or  conferred  a  benefit  on  the 
defendant  at  his  request,  under  circumstances  which  would  not  raise 
any  implied  promise,  but  in  which  the  act  dpne  at  the  request  of  the 
party  charged  is  held,  notwithstanding,  to  be  a  sufficient  considerar 

^  {q)  See  Biohardson  v.  Hall,  1  B.  &  B.        (0  Jackson  v.  CobHn,  8  M.  &  W.  790, 

60 ;  Naish  v.  Tatlock,  2  BL  Bl.  319.  795. 

(r)  Per  Tindal,  C.  J.,  Kaye  9.  Datton,  7        (u)  Rosoorla  9.  Thoiaas,  3  Q.  B.  234. 
M.  &  G.  807,  815 ;  Boscorla  v,  Thomas,  8        (z)  Per  Tindal,  C.  J.,  Kaye  v,  Ihitton, 

Q.  B.  284 ;  Jackson  v.  Cobbin,  8  M.  <&  W.  8Upr<u 

790 ;  Hopkins  v,  Logan,  5  M.  &  W.  241 ;        (y)  Per  Curiam,  Rosoorla  v.  Thomas,  2 

Lattimore  v,  Garrard,  1  Exch.  809.  Q.  B.  234,  237. 

(«)  Hopkins  v.  Logan,  5  M.  &  W.  241. 


• 

tion  to  render  bindinga  promise*  afterwank  made  by  him  in  re-  Bxkute, 
spect  of  tbe  act  so  done  (2).  consiDm- 

SeocmHy,  An  executory  consideration  generally  constitutes  a  con- 
dition pr^edent,  to  be  performed  by  the  plaintifi'  before  his  right  of  ji^eo^jo. 
action  aocmes ;  and  the  fact  of  such  performance  must  be  averred  in  ry. 
the  declaration,  and  preyed  at  the  trial  (a). 

Thirdly.  A  cfmewrerit  consideration  arises  in  the  case  of  mutual  Goncup- 
promisesy — a  promise  for  a  promise  being,  as  we  have  seen,  a  good,  ^^^ 
consideration*^ 

^In  the  case  of  concurrent  considerations,  the  plamtiff's  promise  is  [  ^60  j 
executed,  but  the  thing  to  be  performed  by  him  is  executory,  ""lience, 
although  the  acts  to  be  done  by  the  plaintiff  are  not  conditions  pre- 
cedent, but  concurrent  with  those  to  be  done  by  the  defendant,  yet 
be  cannot  maintain  an  action  without  showing  performance  of,  or  an 
offer  to  perform,  his  part.  It  is  sufficient,  however,  for  the  plaiiM-  • 
tiff,  in  such  a  case,  to  aver  readiness  and  willingness  to  perforjori^i)* 

FowrMy.  A  ecmtimdng  consideration,  being  one  in  part  executed,  Continu- 
but  which  still  continues,  is  also  in  many  cases  sufficient  to  sustain  ^^ 
a  promise  (c)  ;  e.  g.  in  consideration  that  the  defendant  had  become 
and  was  the  plaintiff's  tenant,  he  undertook  to  manage  the  farm  in 
a  husband-like  manner  (d) ;  or,  in  consideration  that  the  lessee  then 
in'possession  had  occupied  the  land  and  paid  his  rent,  to  save  him 
bannless  against  all  persons  for  his  occupation,  "  because  his  occu- 
pation and  prompt  payment  of  the  rent  is  a  continuing  considera^ 
tion  (e).''  00,  marriage  is  a  continuing  consideration  (/).  So,  the 
payment  of  money  for  the  defendant,  and  the  having  obtained  a 
release  for  him,  amount  to  a  good  continuing  consideration  for  his 
promise  (g).  And  where  the  plaintiff  dedarea,  that  in  consideration 
Be  had  bought  three  parcels  of  land  on  such  a  day,  the  defendant 
afterwards  promised  to  make  him  a  sufficient  assurance :  the  consid- 
eration was  adjudged  not  to  be  absolutely  past,  for  the  assurance 

(2)  Fer  Tindalf  0.  J.,  Eaje  v.  Ihitton,  7  Leigh  v.  Hewitt,  4  East,  154 ;  post,  Index, 

IL  &  G.  807,  816.  "  Landlord  and  Tenant.'' 

(a)  1  Wins.  S4iiiid.  320;  1  Chit.  PL  6th  (e)  Pearle  v.  Unger,  Cro.  Eliz.  94;  S.  0. 
•dH.  298;  and  see  Graham  v,  Gibson,  4  1  Leon.  102;  Bac.  Abr.  "Assumpsit,'' 
£sdi.  768w  As  to  Ute  mode  of  arerring  (D.) ;  Com.  Big.  "  Action  upon  the  Case 
performanoe  of  conditions  precedent,  see  upon  Assumpsit,"  (B.,  12) ;  7  B.  &  C.  427. 
15  A  16  VIci.  0.  76,  s.  57.  See  Adams  v,  Dansey,  6  Bing.  506 ;  S.  C. 

(b)  Giks  9.  Giles,  9  a  B.  164,  174 ;  4  M.  <&  P.  245. 

Walcriioaae  v,  BIdnner,  2  B.  &  P.  447 ;  1        (/)    Bao.    Abr.    "  Assumpsit,"    p.) ; 

SsnBd.  320  e,  n.  (5).  Marsh  0.  Rainsford,  2  Leon.  Ill ;  Siden- 

(t)  See  Mattock  v,  Einglafce,  8  A.  ft  £.  ham  v,  Worlington,  Id.  224. 
795.  (ff)  Webb  v.  Russell,  2  Keb.  99. 

(4  VawlBy  V,  Walker,  5  T.  R.  373; 

I  Mutual  promises  are  simultaneous ;  and  they  must  be  so  alleged  in  pleading :  thus, 
if  Oub  aUegation  be,  that  in  consideration  of  the  plaintiff's  promise,  the  de^ndant, 
tjiermardt,  to  wU,  <m  the  9amt  day,  promised,  it  is  bad,  and  the  promise  a  nudum  pactum  ; 
aJtfaoQ^  the  plaintiff's  promise  be  laid  to  have  been  made  at  the  request  of  the  defen- 
dant. Liring^Bton  v,  R^rs,  1  Caines,  583.  See  Tucker  v.  Woods,  12  Johns.  190 ;  Keep 
«.  Goodrich,  Id.  297.  Where  A.  and  B.,  who  were  competitors  for  the  bounty  or  premi- 
vaa  for  the  best  manufactured  cloth,  aereed  that  the  successful  competitor  should  pay 
«oe  half  of  the  bounty  to  the  other ;  the  promises  are  mutual,  and  one  is  a  considers^ 
tioB  for  the  other ;  although  there  was  a  condition  annexed  to  the  promise  of  one  of 
tike  wurtiea,  and  the  other  was  unconditional  Briggs  0.  TUlotson,  8  Johns.  235,  (2d 
•diu) ;  ne  ante,  45,  note ;  Woods  v.  Rice,  4  Metcalf,  481. 
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was  the  sabstanee  of  the  sale  (A).    But  a  meve  tenancr  from  imar 
to  year  ia  not  such  a  contin^-g  consideration  .a  ^  snppo^ 

Sromise,  after  the  tenancy  oommenced^  to  repair  substantially,  or  to 
o  any  other  act^  the  obligation  to  do  which  does  not  by  law  attadi 
upon  such  a  tenancy.  And,  therefore^  a  declaration,  that  ia  consid- 
eration that  the  defendant  had  become^  and  toa$f  tenant  to  the  plain- 
tiff of  a  farm,  the  defendant  undertook  to  Inake  a  certain  quantity 
of  fallow,  to  spend  602.  worth  of  manure  every  year,  and  to  keep 
the  buildings  in  ^repair,  was  held  bad  on  general  demoner ;  those 
obliga%ns  not  arising  out  of  the  bare  relation  of  landlord  and 
tenant  \i).  • 

The  ordinary  case  of  a  promise,  in  respect  of  an  existing  debt,  or 
other  legal  liability  before  incurred  by,  and  then  binding  on,  ^the 
party  promising,  is  another  illustration  of  the  rule  as  to  the  suffir 
ciency  of  a  continuing  consideration  (k). 


Of  THB 
PUJNTIIT 
feEXKO  A. 

ffnuiniiB 

to  TBI 


3.  Formerly  the  cases  were  contradictory  upon  the  questioUy 
whether  a  person  can  sue  upon  a  promise,  even  though  it  be  profess- 
edly/or his  benefitf  where  he  is  an  entire  strapper  to  the  considered' 
turn;  that  is,  where  he  has  neither  taken  any  trouble  or  diarge 
upon  himself,  nor  conferred  any  benefit  on  the  promisor;  but  such 
coNsiDKRA-  trouble  has  been  sustained,  or  advantage  conferred,  by  a  third  jjier- 
"^^•*  j^on.^  But  it  is  now  clearly  settled,  that  although,  if  the  actual 
promisee  be  a  mere  agent  for  the  person  to  be  benefited,  the  latta* 
may  sue  upon  the  agreement,  notwithstanding  he  was  not  known 
at  the  time  to  be  interested  therein  (i)  ;  yet,  if  no  such  asency  exist, 
so  that  the  plaintiff  is  an  entire  stranger  to  the  consideration,  he 
carunot  enforce  performance  of  the  contract,  by  an  action  thereon  in 
his  own  name  (w).* 


(*)  Waroop  V,  Morse,  Cro.  El.  138. 

(»)  Brown  v.  Cramp,  1  Marsh.  667 ;  S. 
C.  6  Taunt.  300;  HorsefaU  v.  Mather, 
Holt,  N.  P.  R.  7. 

{k)  2  Steph.  Com.  114 ;  Hodge  t^.  Varar 
Bor,  1  Roll.  R.  414  See  Lee  v,  Maddox,  1 
Leon.  168. 

(/)  See  Scrimshire  v,  Alderton,  Str. 
1182 ;  Coppin  v.  Walker,  7  Taunt.  237 ; 
Morris  v,  Cleasby,  1  M.  &  &  679,  681 ; 
Hornby  «.  Lacy,  6  Id.  166 ;  post,  "  Princi- 
ival  and  Agent.''    The  diota  in  Marching- 


ton  0.  Vernon,  1  B.  d^  P.  101,  n.  (e),  per 
Buller,  J.;  and  in  The  Fellmongers'  Com- 
pany V,  Dayis,  1  B.  &  P.  102,  per  Alvan- 
ley,  C.  J.,  that  if  a  promise  be  made  to 
another  for  the  benefit  of  a  third  person, 
the  latter  may  sue  thereon,  seem  to  hare 
reference  to  cases  in  which  the  promisee 
received  the  promise,  and  made  the  con- 
tract only  as  agent. 

(m)  See  per  Parke,  B.,  Jones  v.  Bobiii- 
son,  1  Ezch.  464,  466;  2  Wms.  SamuL. 
137  d. 


1  See  No.  43  Amer.  Jurist,  16,  20. 

2  Where  it  appeared  that  A.  and  B.,  being  in  ftdling  circomstaaioes,  flsnd  aboat  to 
make  an  assignment  to  the  defendant  for  the  benefit  of  creditors,  expressed  a  wish  to 
prefer  their  workmen,  but  did  not  carry  it  into  effect,  in  consequence  of  a  promise  hy 
the  defendant,  that  they  should  be  paid  at  koy  rate,  it  was  AeU,  that  the  defendant 
was  Uable  on  this  promise.    Hind  v,  Holdship,  2  Watts,  104. 

A  promise  to  three  upon  a  consideration  m>m  them  and  a  fourth  person,  tnU  sup* 
port  an  action  brought  by  the  three.  Cabot  v,  Haskins,  3  Pick.  83.  See  Farron  «f. 
Turner,  2  Marsli.  496 ;  Crocker  v,  Higgins,  7  Conn.  347 ;  Miller  v.  Drake,  1  Caines,  iSz 

*  A.,  a  debtor  of  B.,  conveys  property  to  C,  who  in  consideration  thereof,  engafiee  1 
writing  to  pay  certain  debts  of  A.,  and  particularly  that  which  he  owes  to  B.    It  w 
holden  that  C.  was  liable  to  B.  for  the  amount  of  A.'s  debt  to  him  in  an  action  of 
sumpsit    Arnold  v.  Lyman,  17  Mass.  400.    See  also  Bridge  v,  Niagara  Ins.  Co.,  1  Hall, 
247 ;  Jackson  v.  Mayo,  11  Mass.  (Rand's  ed.)  162,  n.  (a).    Where  one  protnimt  anotiier 
for  the  benefit  of  a  third  person,  such  third  person  may  bring  an  aotiMi  of  awampaM 


f!fW  rCHB  OOKSIDBKATIOn.  €5 
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Vftiiy  of  the  ol3er  authorities  support  the  proposition,  that  a  Plaintifv 
stranger  to  the  consideration  .cannot  sue  on  a  contract,  although  he  ^^[^^^^ 
fce  the  partj  avowedly  intended  to  he  benefited  thereby  (n).  Thus,  ^^^,^. 
in  Crowe  v,  Bogers  {o)j  where  the  plaintifp  declared,  that,  Hardy 
bein^  indebted  to  him  in  70i,  it  was  agreed  between  Hardy  and 
the  defendant,  that  the  defendent  should  pay  the  money  to  iheplainr 
Uff,  and  that  Hardy  sl:iould  make  the  defendant  a  title  to  a  house, 
and  that  Hardy  was  ready  to  do  so ;  and  in  consideration  thereof 
the  defendant  promised  to  pay  the  plaintiff:  the  Court,  '<  without 
much  debate,  held,  that  the  plaintiff  was  a  stranger  *to  the  ^nsider* 
ation,  and  gave  judgment  for  the  defendant."  To  the  same  effect 
is  the  case  of  Bourne  v.  Mason  (p),  where,  although  the  declaration 
showed  a  promise  by  the  defendant  for  the  benefit  of  the  plaintiff, 
jet  the  Court,  on  motion,  arrested  the  judgment,  on  the  ground  that 
the  plaintiff  was  a  mere  stranger  to  the  consideration.  And  the 
principle  of  these  cases  was  recognised  by  the  Court  in  the  modern 
case  of  Price  v.  Easton  (q) ;  in  which  it  appeared  that  one  W.  P., 
^being  indebted  to  the  plaintiff,  had  agreed  with  the  defendant  to  [  ^2  ] 
do  work  for  him,  and  that  the  defendant  had  agreed  to  retain  the 
priee  of  such  work  for  the  plaintiff;  and  the  Court,  on  the  authority 
of  Crowe  v.  Rogers,  arrested  the  judgment,  upon  the  ground,  that, 
sJtiiough  the  declaration  averred  that  the  defendant  agreed  to  pay 
the  plaintiff,  it  could  not  be  collected  therefrom  that  the  defendant 
made  any  such  agreement  with  the  plaintiff,  or  that  the  three  parties 
were  jointly  privy  and  assenting  to  the  arrangement.  And  it  is  be- 
lieved, that  all  the  more  recent  authorities  support  this  decision  (r). 
Indeed,  in  one  case,  the  Court  of  Exchequer  expressed  an  opinion, 
that  where  there  was  a  oontract  with  several  parties,  founded  on  a 
consideration  to  part  of  which  each  was  a  conducing  p&rty,  the  ac- 
tion should  be  by  all,  on  the  promise  made  to  all,  altnough  one  only 
was  to  receive  the  money  («). 

Th^re  are,  however,  some  old  cases  which  seem  to  support  a  con- 
trary doctrine.  Thus,  it  has  been  decided,  that  if  A.  ^ve  goods  to 
Bl  of  the  value  of  802^,  on  condition  that  he  pay  20Z.  to  C,  the  latr 
ter  may  sue  B.  for  the  202.,  for  it  became  a  debt  to  C.  (t).  So, 
it  has  been  held,  that  if  A.,  who  is  the  unde  of  B.  an  infant,  de- 


(n>  See  the  cues  oolleet^  in  1  Vin.  115. 

Abr.  333  to  337,  "*  Actions  of  Anumpsit,''  («)  Chanter  v.  Leese,  4  M.  dc  W.  295, 

(29.  312. 

(o)  Star.  592.  (t)   Starkie  v.  Milne,  M.  T.  1661 ;  1 

(p)  1  Vent.  6.  Boll.  Abr.  "  AetioQ  sur  Case/'  32,  pL  13. 

Jf)  1  N.  A  M.  303;  8.  0.  4  B.  ft  Ad.  See  I<L  27  (L.  40) ;  31  (t.  5).    Com.  IHg. 

433.  <•  Action  upon  the  Case  upon  Aesumpsit/' 

.  <r)  See  Jones  v.  Robinson,  I  Ezeh.  454  ;  (B.  15) ;  Dieboome  v.  Denabie,  1  Roll. 

r'  Pfttteeon,  J.,  Thomas  9.  Thomae,  2  Q.  Abr.  30-1,  pi.  5;  1  Yin.  Abr.  333,  pL 

851,  S59;  Lillys.  Hays,  5  A.  &E.  548;  5. 
2   Wms.  Saand.   137  f ;   2  Steph.    Com. 

iA  his  own  name.  Hinkley  v.  Fowler,  15  Maine,  (3  Shepley)  285 ;  Carnegie  v,  Morri« 
KB,  2  Met.  401-405 ;  Folton  v,  IXckinson,  10  Mass.  287  ;  HaU  v,  M^rston,  17  Ma^s. 
ST5.  But  where  one  person  covenants  with  another  to  do  an  act  for  the  benefit  of  ft 
third,  the  action  cannot  be  maintained  in  the  name  of  such  third  person.  Hinkl^  v. 
Fowler,  16  Maine,  285 ;  Johnson  9.  Fo«ter,  12  Metcftlf,  167 :  Sanders  v.  FiUey,  12  Piok. 
664. 
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PuTKnTV   Brer  121.  to  J.  S.  to  edncate  B. ;  and  ia  consideration  thereof,  J.  S.  pro- 
^^^^    mises  to  educate  fi.,  and  also,  at  bis  full  age,  to  pay  to  him,  B.,  the 
i~-,.-J,  Baid  121.;  £.,  when  he  comes  to  his  fall  age,  uay  naaiatain  an  action 
against  J.  8.  foT  the  121.,  "  for  the  ose  of  the  money  in  the  mean- 
time was  the  consideratioD  of  the  education,  and  the  money  was  to 
be  paid  to  B.  (u)."    So,  in  the  folV>wing  case :  A  father  was  seised 
in  fee  of  land,  and  was  about  to  cut  timber  thetefrom,  to  raise  a 
portion  for  his  daughter ;  the  defendant,  being  his  eon  and  heir, 
promised  the  father,  in  consideration  that  he  would  forbear  to  fell 
the  timber,  to  pay  the  daughter  this  portion  :  and  it  was  decided  by 
the  Court  of  Ring's  Bench,  and  afterwards  by  the  Exchequer  Cham- 
ber, upon  a  writ  of  error,  that  the  daBghter  might  sue  the  son  for 
the  recovery  of  this  money,  although  the  conaideration  moved  from 
the  father  to  the  son ;  the  parties  to  the  contract  having  the  benefit 
of  the  daughter  in  view  (2^).'     So  Mr.  Justioe  Buller  is  reported  to 
£  "63  3    have  ^aid : — that  if  one  person  make  a  promise  to  another  for  the 
benefit  of  a  third,  that  third  may  maintain  an  action  apon  it  (j/). 
And  the  opinion  o!  Lord  Alvanley,  on  this  question,  appears  to  have 
been  to  the  same  effect.     "  It  is  not  Becessary,"  said  his  Lordshipi, 
iv,  if  A.  let  land  to  S.,  in  consideratioa  of  which 
I  to  pay  the  rent  to  C,  his  executors  and  adminis- 
aintain  an  action  on  that  prgmise.     I  have  little 
at  the  action  might  be  maintaiaed,  and  that  the 
d  he  sufficient  upon  this  prant.     It  appears  to  me 
nly  a  trustee  for  A,  who  might  for  some  reason 
le  money  should  be  paid  into  the  hands  of  C.     In 
it  is  often  necoessary  to  make  eootracts  in  this 
personal  action  is  given  to  the  trustee  for  the 
benefit  of  the.^me  cov^  (z)." 

Bat  it  will  appear  from  what  has  been  already  stated  on  this 
subject,  that  these  decisions  and  dicta  are  now  of  very  qaeetiona- 
ble  authority.  , 

Where  a  consideratioa  moves  from  two,  in  which  each  has  a  sepa- 
rate interest,  that  will  support  a  promise  made  to  one  (a). 

And  if  money  be  sent  to  defendant  hj  a  debtor  of  jrfaintiff,  and 
he  admits  to  hold  it  for  plaintiff 's  use,  and  promises  to  pay  him, 
there  is  a  sufBcient  consideration  moving  from  the  plaintiff,  to  sup- 
port  an  action  for  money  had  and  receiv^  (b). 

In  the  case  of  deeds  and  other  yxcialtUs,  inter  pariet,  it  is  clear  Uiat 


FMdk  13  Car.,  B.  R.  upon  a  motioD  in  al<-        Jy)  Muc&iiiglaa  r.  Tnnoo,  I  B.  A  P. 

KBt  ofJndgTaent ;  1  Vin.  Ain-.  S34-6.  lOlT  in  notit. 

(z)  Dnlton  v.  Poole,  H.  29  Cor.  2 ;  1         (i)  Per  Lorl  Almley,  G.  J.,  in  Pjntt 

Tent.  913,  832 ;  S.  C.  in  2  Ut.  210,  Sir  c.  ThompsDii,  3  B.  &  P.  U9. 
T.  Ra^,  303,  and  Sir  T.  Jooes,  102 ;  ro-        (a)  Jones  «.  KoUnsoti,  1  Eicti.  4fi4. 
togniiod  1:7  ^-"^   Manrfeld,    in    Ccnrp-        (b)  l-iU;  v.  H»j*,  6  A.  &  G.  5M. 

>  See  Colgate  V.  Owing's  C»se,  1  Bland,  397.  A  promige  bj  a  legatee  to  tbe  tcatator, 
Uiat  he  voold  pay  a  certain  gnm  of  money  to  another  person,  fn  consmnence  of  which 
tie  testator  omitted  to  lieqneatli  the  same  boid  to  Uiat  person,  is  founded  on  a  aofficient 
conaideration,  and  will  Bupport  notes  aflenrarlB  execat«d  by  the  legatee  to  lliat  ftt- 
wn.    OnaUaher  «k  Ouallalwr,  fi  Watt*,  20a 


^B  tK&m  mwBt  be  ^ugkt  hj  and  in  ike  aame  of  a  person  who  u 
«  party  to  the  insiraateDity  and  that  a  third  person,  a  stranger  to 
tiie  deed,  oaanat  sue  thereon ;  although  the  covenant  be  maae  ex- 
{Nressly  for  his  advantage  (c).^ 

There  are  cases  however  in  which,  by  statute,  actions  on  instru-  ^^ 
Btents  fMog  er  mu9t  he  brought  in  the  names  of  persons  not  parties 
to  such  instnments  (d). 


O8SCTI0N    II 


[064] 


1.  Of  the  form  «f  a  Coatrmct  not  uider  | 

Sed. 

2.  Hovafeeted  m  g^eral  1^  tiie  Stofcute 

«f  fhuuifl. 


3.  Aj  to  Agreemento  &ot  to  >w  porfomed 

withia  a.  Tear.  « 

4.  Of  the  ConfltmctioA  of  Contracts. 

5.  Parol  Erideaoe  to  contradict  or  ezpliuft 

a  written  (Contract 


L  It  IB  a  general  rule,  that  a  simple  contract  need  not  be  reduced    Wbhiw, 
into  writing.     Where  the  law  makes  no  special  provision  to  the       ^'**^ 
contraiy — ^where  written  evidence  of  the  contract  or  promise  is  not 
expressly  required — such  contract  or  promise  is  valid,  though  it  be 
verbal  only  (e).* 

By  tfaie  Statute  of  Fr<w3»y  however,  and  also  in  the  case  of  ammm- 
Ha  (/),  and  the  sale  or  transfer  of  fihipi  (g)?  writing  has  been  ren- 
dered essential  by  legislative  enactment.  So,  by  statute,  the  sale 
•r  assi^ment  of  a  eapf  right  must  be  in  writing  (Jt).^    And  of  late 

(e)  Lord  Sontkamptom  tk  Br9wm,.6  K  Si  •t  RidgweU,  6  B.  <&  a  665.    See  Cera.  Dig. 

C.  718 ;  Oflley  9,  Ward,  1  Lev,  286.  «  Pait.^ 

(if)  WlOs  V.  Sntkerlaad,  4  Exck.  211 ;        (/)  53  Geo.  3,  o.  141 ;  see  CbiUy,  Stat. 

•IKroMd  im  error,  5  Exch.  715;  Oii^maa  lit.  "  Annuities." 
9.  MUrain,  5  Excftu  61.  (^)  8  <S^  9  Vict.  o.  89,  0.  34  a  aeq, 

(c)  A  deed  is  in  many  eaaes  Teqaislte.        (A)  5  &  6  Vict.  c.  45 ;  3  &  4  WiU.  4,  c. 

11  is  neeefltaiy  in  mii&t  te  conyey  a  free-  15;  8  Ann.  e.  9,  as  to  wkiok  see  Daridson 

hoM  interest  in  land,  or  even  an  easement  9.  Bohn,  6  C  B.  456 ;  41  Geo.  3,  e.  107 ; 

elaimed  as  an  incorporeal  rig^t,  to  be  ex-  54  Geo.  3,  0.  156,  s.  4 ;  see  Ghittj's  Stat, 

fvdsed  over  the  grantor's  premises.    See  tit.  ^  Gepyright ;"  Power  o.  Walker,  3  M.  ^ 

HewUna  v.  Shippam,  5  B.  d^  C.  221 ;  S.  &  7;  a  C.  4  Camp.  & 
C.  7  P.  ft  R.   783 ;  Rex  cr.  Inhabitants 

1  Hall  e.  Manton,  17  Mass.  575  ;  Hinkle^  v.  Fowler,  15  Maine,  285 ;  Johnson  9.  Fos- 
ter, 12  Metoalf,  167  ;  Sanders  o.  Filley,  12  Pick.  554 ;  ante,  61,  in  note. 

^  Under  the  statute  of  Mass.,  1827,  e.  118,  providing  that  "  all  contracts  on  account 
f»f  the  state  prison  shaU  be  made  wiUi  the  warden,  and  when  approTod  by  the  inspeo- 
ton,  shall  be  binding  in  law ;"  the  contracts  need  not  be  in  writing.  Austin  v.  Fos- 
ter, 9  Fick.  341.  Such  approval  may  be  implied  from  acts,  and  need  not  either  be 
fplTen  by  express  TOte  or  appear  on  the  recorda  Austin  9,  Foster,  9  Pick.  341.  A 
chose  in  action  may  be  assigned  for  a  valuable  consideration  by  delivery  of  the  evi- 
«ience  of  the  debt,  without  any  written  transfer.  littlefield  9.  Smith,  17  Maine,  327 ; 
Clark  r.  Bogers,  2  GreenL  143;  Vose  r.  Handy,  2  Greenl.  322;  Briggs  9.  Bow,  19 
Johna95. 

*  Act  of  Congresi,  July  29, 1850;  Abbott  Ship,  (7th  Am.  ed.)  2,  in  note. 

« Act  of  Congreos,  Jane  30, 1834 ;  4U.  States  Stat  at  Large,  728;  Gonld  9.  Bttkks, 
8Wenden,562. 
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jetae,  tile  leg^lstnre  has  ut«d  upon  .this  priBgiple,  hj  providing; 
Uiat  the  prombe  of  s  debtor  to  paj  a  de^t  barred  by  the  Statute  of 
,  LimitBtiotia,  asd  of  as  adalt  to  pay  a  debt  contracted  during  hiv 
non-age, '  sball  be  void,  unless  they  be  in  writing,  and  signed  by 
the  party  (i). 

80  by  tbe  GHBtou  of  merchants,  HUt  of  exchange  anA  promimpry 
note*,  and  other  eimilar  negotiable  instnimeatB,  mnat  he  reduced 
into  writing,  and  signed  by  the  parties  thereto  (k). 

And  it  seeniB  that,  eren  where  the  contract  must  -he  in  writing* 
it  may  Be  writteii  in  pencil,  rad  that  to  write  it  in  ink  ie  not 
essential  (l).^ 

We  hare  already  obserred,  that,  to  eonstitnte  a  valid  agiecnent 

not  under  seal,  there  must,  be  the  matnal  aod  definitive  assent  of 

both  parties  to  the  terms  of  the  agreement;  and  that  the  aeree- 

ment  itself  mnst  be  founded  on  a  good  consideration.     And,  ws 

now  remark,  further,  that  where  the  contract  is  required  by  tho 

[  "65  ]    Statute  of  Frauds  to  be  in  writing,  it  is  ^esBential  that  these  matters 

facg  of  the  document  or  memorandum  by 

;  because  the  object  and  moaning  of  that 

it  shall  be  signed  by  the  party  chargeable 

'eforo,  in  such  a  case,  only  the  offer  or  pro- 

!  aUtubHT  7   Ann.  e.  2S,  b.  S;  ChiUj,  jui.  KUa, 

stock  com-  103. 

B.  44,  and        (/)  Oearj  ■>.  Pbysie,  B  S.  &  C.  234 ;  3. 

s."  -  C.  7  D.  &  R.   663;  Jeffrey  ••   Walton,  I 

op.  Hep.  t.  Stark.  B.  267. 

Qeu7  *.         (n)  See  per  Tindsl,  C.  J.,.Laytlioup  v. 

^s  to  pro-  Bijknt,  3  Soott,  238,  249. 
■uBsorj  DotM,  see  3  A  4   Ann.  0.  9 ; 


*"Clason  I'.  BsJ1c7,  14  Jobn.  4S4 ;  Herrit  v.  Claaon,  12  JAn.  lOS ;  McDovel  *.  Chau- 
bew,  1  StrobhftT.  Eq.  847  ;  Jdteij  ».  Waltcn,  1  Slwlc.  267,    See  In  Be  Drer,  1  Hagg. 

319 ;  RhjineB  i:  Clarkson,  1  PUL  22 ;  Grwn  p.  Skipwortl,  1  Ptil,  63 ;  LUckeuson  •. 
KckeOBOD.  2  Pbil.  173. 

■See  3  Kant,  (5tb  ed.)  121,  122.  Tbii  canitniotion  c^  the  «Utut«  of  frauds  has 
been  adopted  in  N.  York.  Se&ra  v.  Brink,  3  Johns.  210 ;  LroBard  v.  Tr«d«nbnr^b,  & 
Johns.  29.  80  in  a  Camlina.  St^pJienB  r.  Winn,  2  Ketl  £  M'C.  372,  n.  llie  wine 
bae  been  recof^ized  ia  K.  Hampshire.  Neelson  v.  S&nbame.  2  N.  Hnmp^  411.  A. 
difeient  oonsU^etlon  has  been  pnn  ta  the  statnte  of  Masaachusetti.  I'ackard  v. 
Richardson,  17  Mass.  122 ;  aticl  thia  hu  been  canfirmed  b;  the  Rgt.  Stat,  of  Maas.  ch. 
74,  ^  2.  The  writini;  in  this  latter  state  De«d  not  costaiD  a  Btotement  or  the  umaid- 
eratioD.  In  Maine  the  same  oonBtrurtion  baa  been  giTcn  afi  in  MuBachuBettf.  ■  Lery 
».  Merrill.  4  GreenL  180.  So  in  Connecticat.  Sage  e.  Wilcoi,  6  Conn.  61.  Bo  in  N. 
Canliaa.    MlDer  s.  Inine.  I  Dcr<r.  &  Bat,  103.    Bo  >□  X.  Jersey.    Buckle;  c.  Beardaley. 

2  Sonth.  670.  So  in  MissisuppL  Wren  «.  Pearee.  4  ^medes  ±  Uarsh.  (Misa.)  91. 
These  deciiiona  h»Te  tomed  mainljr  on  the  force  of  the  woni  agr/mtnL  And  vhrre 
the  word  promiat  has  been  emplojed  in  the  statute,  u  m  Vir^nia  and  Tennessee,  the 
conatruotion  has  not  been  so  xtrict.    Violet  e.  Patton.  6  Craacb.  142  :  Taylor  t',  Ross, 

3  Tergar,  ,'130,  See  2  Stark.  Et.  (filh  Am,  ed.)  349,  n.  1  ;  3  Kent.  (6th  ed.).  121.  122  ; 
Bean  i>.  Bnrbank,  IG  Maine,  460 ;  D^olf  t>.  Babaud.  I  Peters,  499.  It  is  enongh  in  a. 
aimple  contract  nnder  the  atataCe  of  fraads,  in  New  York,  if  Ihe  consideration  can  be- 
oolleoted  f^'otn  the  contract  itaelf  by  reasonable  construction.  Douglas  b.  Howland.  34 
Wend.  36.  A  promiBe  to  pay  tbc  debt  of  another  putixiTtiDg  to  bo  /or  value  rMxtrerf, 
ia  a  snCBcient  eipresEion  of  ibe  consideration  within  the  meaning  of  Ibe  statute.  It 
is  enoDfdi.  that  there  be  a  cnDsideration,  the  particular  one  need  not  appear.    Don^ 

p.  Howland.  24  Wend.  36.    Where  a  par^  enters  into  an  ^bli^ion  under  seal 
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potsl  of  one  party  were  in  -Writing,  and  a  written  acceptance  of  the   IVtararo, 

proposal  conld  not  be  shown  (n)  ;  or,  if  the  absolute  engagement  of  m^^^^, 

one  party  were  shown  to  be  in  writing,  and  it  conld  not  be  collected 

therefrom  npon  what  consideration  he  contracted,  there  would  not 

be  a  sufficient  agreement  between  the  parties  to  satisfy  the  statute 

(p).     But  this  role  is  not  confined  to  cases  within  the  Statute  of 

Frauds  ;  for,  eyen  where  the  agreement  is  unnecessarily  in  writing, 

stilly  if  the  parties  agree  that  a  particular  instrument  shall  contain 

the  terms  of  the  contract,  parol  evidence  cannot  be  given  to  add  to 

or  diminish  from  those  terms  (p) ;  and  it  is,  thejefore,  necessary 

that  such  instrument  should  contain  in  itself,  all  those  matters 

which  are  essential  to  give  it  validity  as  an  agreement  not  under 

seal. 

So  in  order  to  constitute  a  valid  verbal  or  written  agreement,  the  ^'^^l^ 
parties  must  express  themselves  in  such  terms,  that  it  can  be  ascer-  '^^ 
tained  to  a  reasonable  degree  of  certainty  what  they  mean  (q).^ 
And  if  an  agreement  bo  so  vague  and  indefinite,  that  it  does  riot 
show  any  mutuality  iip  its  terms,  or  that  it  is  not  possible  to  collect 
from  it  the  full  intention  of  the  parties,  it  is  void ;  for  neither  the 
Gour#nor  a  jury  can  make  an  agreement  for  the  parties.  Thus,  an 
agreement  to  become  a  partner  with  another  person,  would  seem  to 
be  void  for  uncertainty,  if  the  terms  of  the  partnership  be  not  fixed 
between  the  parties  (r).  But  if  a  firm  be  already  formed  on  settled 
terms,  an  agreement  between  one  of  the  partners  and  a  third  person, 
tiiiat  the  latter  should  become  and  be  received  as  a  member,  is  not 
open  to  the  objection  of  uncertainty  («). 

There  are  cases,  however,  in  which,  although  a  particular  expres- 
son  in  a  contract  be  of  uncertain  meaning,  the  Court  will  still  give 
effect  to  the  clause  in  which  the  uncertain  expression  **occurs.  And,  r  ogg  ] 
accordingly,  where  an  agreement  for  the  exchange  of  advowsons 
contained  a  stipulation,  that  the  commission  of  the  agent  who  nego- 
tiated, the  agreement  should  be  paid  '*  one-third  down,  the  remain- 
ing two-thiids  when  the  abstract  of  convej/ance  was  drawn  out : "  the 
Court  held,  that  although  it  was  open  to  argument,  whether  the 
expression  "  abstract  of  conveyance '  meant  "  abstract  of  title,"  or 
•*  draft  conveyance  ; "  yet,  as  neither  the  one  nor  the  other  had  ever 
been  delivered, — however  uncertain  the  agreement  might  be  in  this 
respect, — there  was  no  uncertainty  in  the  conclusion,  that  the  period 

(»)  Momley  r.  Tinkler,  1  Gr.  M.  &  R.  107 ;  8.  0.  10  Moore,  39d ;  post,  Index, 

»i  ;  Qtamt  v.  HiU,  1  Stark.  R.  10 ;  M'lrer  •*  Frauds,  Statute  of.'' 
R  Kiehardson,  1  M.  &  S.  557;  Drant  v.        (p)  Per  Parke,  B.,  Lockettt?.  Nloklin,  2 

^    wn,  3  B.  &  C.  668 ;  S.  0.  5  D.  &  R.  Exch*.  93,  97 ;  Eden  v,  Blake,  13  M.  &  W. 

;  Hawkins  v.  Warre,  3  B.  <fe  C.  690 ;  S.  614,  618. 


C.  5  D.  &  R.  512.  {a)  See  per  Lord  Tenterden,  Coles  v. 

(o)    Wain    o.    Warlters,   5    East,   10 ;  Hubne,  8  B.  &  C.  568,  573. 
aaunders  v.  Wakefield,  4  B.  &  Aid.  595 ;        (r)  Figes  v.  Cutler,  3  Stark.  R.  139. 
Jenkins  v.  Reynolds,  6  Moore,  86;  S.  C.  3        («)  M'Neill  v.  Beid,  2  M.  4^  Sc.  80;  a 

B.  &  B.  14;  Morley  v,  Boothby,  3  Bing.  C.  9  Bing.  68. 

1  An  agreement  in  uriting,  which  does  not  show  who  are  the  parties  to  it,  is  Toid 
far  vneertaintj.    Webster  v.  Ela,  5  N.  Hamp.  540: 
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had  not  arrired  at  vhich  the  pUintiff  yrta  entitled  to  daim  his  com- 
mission ((). 
Bat  no  Whether  the  agreement  be  in  irriting,  or  rerbol,  or  be  nnder  aeal, 

urtioalu  it  is  a  dear  rale  that  no  particular  or  technical  form  of  words  are 
^^^'  required  by  law,  or  need  be  adopted,  to  give  it  foroe  («),  If  the 
intention  of  the  parties  can  be  sufficiently  collected,  it  is  nnimportaat 
what  their  laagaage  may  be,  or  that  they  may  have  expressed  them- 
selves in  angrammatical  tenns.  And  we  shtjl  presently  have  occa- 
sion to  observe,  that  even  a  ncUal,  or  words  introdnced  into  an  in- 
stmment  by  way.of  exception  or  proviso,  may  sometimes  constitnte 
a  binding  contract  (z),  But  still  the  instmrnent  must  contain  words 
of  final  agreement ;  and  therefore,  where  the  defendant  signed  a 
paper,  stating,  "  I  a^ee  that  my  daughter  shall  perform,  &o.,  this 
season,  and  looiuent  that  she  shall  enter  into  articles  for  three  fol- 
lowing seasons ;"  Lord  Tenterden  is  reported  to  have  been  clearly 
of  opinion,  that  the  latter  part  of  the  instrament  was  a  mere  am- 
amt  or  license,  and  not  a  contract  npon  which  an  action  woold 


2,  c.  3,  commonly  called  tht  iStattOe  of  IfawU  , 

)een  passed  to  prevent  frauds  and  perjaries, 

or  misrepresented  contracts, — requires  that 

is  mentioned  therein  shall  be  "reduced  into 

I  writing  shall  be  signed  by  the  party  to  be 

by  his  agent.     But  this  statute  does  not,  in 

natwe  or  effect  of  a  contract.     It  must  still, 

d  cm  a  sufficient  consideration  (a) ;  and  the 

remony  of  reducing  the  engagement  of  the 

and  that  the  signature  of  the  party  to  be 

.charged  shall  be  attached  thereto,  merely  for  the  purpose  of  afiford- 

ing  more  certain  proof  of  their  previously  completed  agreement. 

Froviaioiu       The  let,  2ad,  and  3rd  sections  of  the  Statute  of  Frauds  relate  to 

oftha 

Fnad.     '  respecting  such  title  and  demises  (  , 

Beotionl.  The  4th  section  of  the  act  provides,  that  no  action  ehall  be 
brought, — lat,  whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate ;  or, 

(()  Aider  r.  Boyle,  4  C.  B.  63G.  (i)   By  whom  penned,  see   WyndhMa 

(u)  Wood  t.  The  Copper  Mnara'  Compa-    o.  Chetwynd,  1  Burr.  418 ;  a  C.  1  Bl.  R. 

ny,  T  C.   B.  906;   and  see   Cannock  v.    99;  Gilb.  Bq.  R.  171:  Wain  o.  Wu-lters, 


Jones.    S    Exch.    233,    237 ;    Com.    Kg.  5  East.  17.    It  it  sdd  to  be  one  of  tbe 

"Obligation,"  (B.  1,  2):  B«o.  Abr.  "Obll-  wisest  Uvs  in  oar  statute-book;  Ch»plin 

—      "   (B.)  ;  per  Willes,   C.  J.,  Park-  v.  Rogers.  1  East,  19* ;  and  boo  Chater  ••. 

Bmith,  Willes,  R.  832;  per  Dallas,  Beeket,  7  T.  R.  204;  aaanders  v.  W«.ke. 


s  nay  disclaim  an  \a-  Yea.  jnn.  243.    See  2  Potbier,  by  Erans, 

wntion  to  covenant;  as  where  -'they  re-  193. 

kolved  and  agreed,  and  did.  by  way   of  (a)  Michinson  n.  Hewson,  7  T,  R.  30O, 

dtdaration,  and  not  of  covenant.  Bponta-  n.;  1  Saund.  211.  u.  (2) ;  Allen  v.  Benuet, 

neously  and  freely  agree,"  &a.;  ElIlMin  v.  3  Taunt.  173,  174;  Barrell  «.  TnuteU.   4 

Bignold,  2  J.  4  ff\  610.  Id.  117. 

g)  Post,  87,  (b)  See  post,  Chap.  m. 
)  Morris  ».  Baton,  1  C,  ft  P.  189. 
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2tidly,  wliereby  to  cluu^  the  defendant  upon  any  Bpeci&l  promiee  to 
anawer  for  Ae  dd>t,  defauit,  or  mitearriage  of  another  person ;  or, 
3rdly,  to  charge  any  person  upon  any  agreement  made  ttpon  connd- 
eratian  (^  marriage ;  or,  4thly,  upon  any  contract  or  sale  of  laridi, 
teaementt,  or  hereditaments,  or  an^  tnta-eat  in  or  concerning  them> 
or,  Sthly,  upon  any  agreement  that  is  not  to  be  performed  wiikin  the 
tpaoe  of  one  year  &om  the  making  thereof ;  unless  the  agreement 
npOD  vhich  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  v^riting,  and  swned  by  the  party  to  be 
charged  therewith,  or  Bome  other  person  thereunto  by  him  lawfully 
authorized. 

The  17th  section  of  the  statute  (explained,  &c  by  9  Geo.  4,  c  14),  SecUoiilT. 
relates  to  contracts  for  the  laie  of  goodt  of  the  price  of  102.  or  np- 
wards. 

In  sabeequent  parts  of  this  work,  these  important  sections  of  the 
Statute  of  Frauds  will  separately  undergo  a  full  discussion.  At 
present  ve  shall  confine  ourselves  to  a  statement  of  the  leadmg 
principles,  as  to  the  nature  of  the  memorandum  required  by  the 
atstnte,  and  the  mode  in  which  anch  memorandum  must  be  signed. 

The  statute  does  not  require  a  formal  o  i 

technical  precision  ;'  any  memorandum  unde 
ty,  made  before  action  brought  (c),  and  whi 

prenly  or  by  reference,  the  terms  of  the  aj  r 

^though  it  be  merely  a  recognition,  or  ado] 

statement  of  such  terms,  not  signed  by  the  ]  i 

a  contract  or  note  in  writing  exists,  which  hi 
sequent  note  in  writing,  signed  by  the  otl 
him,  provided  it  either  contain  in  itself  the  t 

refer  to  any  writing  which  does  contain  them  (e).  Thus,  an  in- 
dorsement or  memorandum  by  the  defendant,  on  the  back  of  the 
draft  of  a  lease,  acknowledging  that  he  hod  agreed  to  take  tiie 
premises  mentioned  in  the  draft,  on  the  terms  thereof  (/);  or  a  let^  ' 
ter  in  answer,  and  referring  to  a  letter  of  the  plaintiff  which  stated 
the  terms  of  the  contract ;  and  by  which  answer  the  defendant  rec- 
ognises the  bargain,  though  be  excuses  the  performance,  is  a  snfB- 
deot  compliance  with  the  act  {g).     But  the  defendant's  signature  in 

(c)  Bill  v.  Baiaent,  9  M.  &  W.  36.  (/)  Shippey  v.  Derrimn.  G  Eip.  190; 

Id)    Db    Bril    V.    Thompmn,    3    BekT.  bm  also  Coldham  i>.  Showier,  -1  C.  1).  312. 
4IK.  (g)   ^  post.  Index.  "Sale  of  Goods; 

s.  Hatdunoon,  3  Qtuinuitee ;  Frnnds,  Statute  of,"  &c. 

I  A  bill  of  pftTcelH  in  the  mraal  form,  writlen  by  a  third  person,  bj  the  direcUon  of 
tte  TeadoT,  is  a  mfficicDt  note  or  memorandum  of  the  contract,  withiD  the  meaning 
of  the  Btatale  of  frauds,  ax  against  the  Tcndor,  although  it  do  not  state  when  the  arti- 


^ 


«  to  be  delireied  or  nheo  the  price  is  to  be  paid,  and  be  nut  signed  at  the  bottom 
\n  the  vendor.  Hankins  ».  Cbace.  19  Pick.  C02.  But  a  letter  from  the  parehneer  to 
Utt  vendor,  allnding  to  a  parol  agreement  for  the  sale  of  goods,  and  inquiring  whether 
Omj  will  be  ready  at  the  time  agreed  upon,  but  not  mentioning  the  quantity,  quality, 
M-  price  of  the  goods,  or  the  time  of  payment,  is  not  a  sufficient  memorandum  to  talie 
tke  Bxreenient  out  of  the  statute  of  fVauds.    Waterman  v.  Meigs,  i  Cuahing,  497. 

•  GiTensc.  Colder.  2  Dea.  ISS;  DTTolf  c.  Rabaud,  1  Peters,  (8.  C.)  476;  Beiry  p. 
Coombe.  1  ft\At.  (S.  C)  640.  Bee  also  Chapman  r.  Bluck.  5  Scott,  SIu ;  4  Bing.  N. 
C.  IS7,  where  a  demise  was  made  by  letters.  And  see  ThomaB  ti.  Derring,  1  Jurist, 
Sll;  OosbaUr.  Archer,  4  Nev.&  Han.  1S5;  2  Ad.  &  E.  MO;  I  H.  &  WoL  31,8.  C.       ~ 
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a  book,  intituled  ^*  Shakspeare  SQl)8criber8,  their  Signatures/'  not 
referring  to  a  printed  prospectus  which  contained  the  terms  of  the 
contract,  and  which  was  delivered  at  the  time  to  the  subscribers  of  the 
"  Boydell  Shakspeare/'  was  held  not  to  take  the  case  out  of  the  stat- 
ute ;  because  the  connexion  between  the  book  containing  the  signar 
ture,  and  the  prospectus,  could  be  established  only  by  parol  evi- 
dence (A).  Nor  is  a  memorandum  expressing  a  mere  purpose  or  in- 
tention, sufficient  to  satisfy  the  statute  (t).  And  a  mere  offer  to 
guarantee,  or  the  like,  requiring  an  answer,  is  not  binding,  unless 
accepted  in  writyig  (i);  because  the  whole  of  the  bargain  must  ap- 
pear from  the  memorandum.^ 

The  statute,  it  will  be  observed,  further  requires,  that  the  con- 
tract should  be  "  signed  by  the  party  to  be  charged ; "  and  it  is  suf- 
ficient if  it  be  signed  by  the  party  to  be  charged,  without  its  being 
signed  by  the  other  party  (T).^ 
What  a  It  has  been  determined,  that  if  a  party  draw  up  an  agreement  in 

sufficient  jjjg  p^j^  handwriting,  beginning — "  I,  A.  B.,  agree,  &c,"  this  is  a 
sufficient  signature,  although  he  do  not  subscribe  his  name  at  the 
bottom,  and  although  a  blank  be  left  for  that  purpose  (m).*  So,  a 
memorandum  in  the  defendant's  handwriting,  beginning  "  Sold  J. 
D./'  so  many  pockets  of  hops,  and  signed  by  the  plaintiff's  agent, 
[  *69  1  was  held  to  bind  the  defendant  (n).  But  it  is  ^questionable  whether 
tlys  would  be  held  to  be  a  sufficient  signature,  if  it  appeared  from 
the  writing  itself,  that  it  really  was  intended  to  be  afterwards  signed 
by  the  party  (o).  And  it  is  clear  that,  if  the  memorandum  in  wnicli 
the  name  of  the  party  to  be  charged  occurs,  b©  not  in  his  haridwrit- 

(K)    Bojdell  V.   Drumniond,    11    East,        (n)   Johnson  v,  Dodgson,  2  M.  &  W. 

Ui ;  Sandilands  v.  Marsh,  2  B.  &  Aid.  653. 
680.  (o)  See  per  Tindal,  C.  J.,  and  Maule,  J., 

(t)  Roberts  ».  Tucker,  3  Exoh.  632.  Hubert  v.  Treheme,  8  M.  &  G.  743,  754. 

(k)  Gaunt  V.  mu,  1  Stark.  10.  756  ;  8.  C.  mm.  Hubert  v.  Turner,  4Soot(, 

(/)  Laythoivrp  t\  Bryant,  3  Scott,  238.  N.  R.  486,  606,  508. 

(?n)  Knight  v,  Crockford,  1  Esp.  190. 

\ 

1  On  a  sale  of  real  estate  at  auction,  the  following  memorandum  was  held  sufficient 
to  satisfy  the  statute,—"  For  C,  Shtdtz,  May  270i,  at  auction.  Comer  of  Lower  MarkH 
and  Maine  Street,  fifteen  feet  front,  by  forty-^  feel  detp  ;  Cheseddine,  Terms  of  sale- 
one  quarter  cash,  balance  in  twelve,  eighteen  and  twenty-four  months,  with  interest, 
secured  by  mortgage.  J.  J.  Wright,  auctioneer."  Pugh  «.  Chesseldine,  11  Ohio,  109. 
But  where  an  auctioneer,  on  selling  certain  real  estate  at  auction  to  S.  D.,  after  read- 
ing or  exhibiting  written  conditions  of  sale,  made  the  following  memorandum  in 
writing, — **  Sale,  on  account  of  Messrs.  Morton  &I)ean,  assignees  of  the  Taunton  Iron 
Company,  of  the  real  estate,  nail  works,  water  privilege,  buildings  and  machinery, 
agreeable  to  the  plans  and  schedule  herewith.  Sale  to  Silas  Dean  for  $30,300.  April 
5,  1843,"  it  was  held  that,  as  this  memorandum  did  not  contain  nor  refer  to  the  condi- 
tions of  sale,  it  did  not  take  the  case  out  of  the  statute  of  frauds.  Morton  v.  Bean, 
13  Metoalf,  385.    See  ante,  67,  note. 

2  The  signing  of  the  agreement  by  one  party  only  is  sufficient,  provided  it  be  the 
party  sought  to  be  charged.  Douglass  o.  Spears,  2  Nott  &  M'C.  207  ;  BuUard  v.  Walk- 
er, 8  Johns.  Oas.  60  ^  Clason  v,  Bailey,  14  Johns.  487 ;  Barstow  t^.  Gray,  3  Greenl.  409  ; 
Penniman  v.  Hartshorn,  13  Mass.  87  ;  Roget  v.  Merritt,  2  Caines,  117  ;  M'Crea  v,  Pur^ 
mort,  16  Wend.  460 ;  Hawkins  &.  Chace,  19  Pick.  502.  But  the  agreement  is  not  valid 
unless  the  name  of  the  party  to  be  charged  appears  somewhere  in  the  instrument. 
Anderson  ».  Harold,  10  Ohio,  399. 

*  Seo  Penniman  v.  Hartshorn,  13  Mass.  87 ;  Clas(m  v.,  Bailey,  14  Johns.  484.  A 
note  or  memorandum  of  a  contract  for  the  sale  of  chattels,  to  be  valid  within  the 
pvoviaions  of  the  Revised  Statutes  of  New  York,  must  be  MubeeriM  by  the  party  to  be 
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ing,  ihe  fact  of  bis  name  being  written  in  the  body  of  it  will  not  ^ 
bind  bim,  as  a  signature  within  the  meaning  of  the  statute  ;  at  least 
unless  there  be  evidence  that  the  party  who  wrote  the  instrument 
bad  autboritj  so  to  deal  therewith,  as  to  make  the  menticm  of  the 
party's  name  in  the  body  thereof  equivalent  to  actual  signature  (p). 

If  a  person  be  in  the  habit  of  printing  his  nam^  such  printing  the  Printed 
name  by  way  of  signature  is  tantamount  to  writing  it ;  especia&y  if  «igtt*tiir«. 
the  printing  be  recognised,  by  his  adding  to  the  memorandum  the 
name  of  the  other  party  to  the  contract  (q). 

Again,  a  memorandum  in  writing,  within  the  statute,  may  be  S^gnft^'* 
signed  by  the  agent  of  the  contracting  party.  But  such  memoran-  ^  H^^^ 
dum  cannot  be  signed  by  one  of  the  contracting  parties  as  the  agent 
of  the  other ;  the  agent  must  be  a  third  person  (r).  And  a  memo- 
randum, written  by  a  clerk  of  the  plaintiff,  in  the  absence  of  the  de- 
fendant, that  the  defendant  had  called  to  say,  that  be  would  be  re- 
sponsible to  the  plaintiff  for  goods  supplied  to  a  third  person,  is  not 
a  sufficient  signature  by  the  defendant  or  his  agent,  within  the  stat- 
ute («).  So,  a  memorandum  of  a  sale  of  goods,  written  and  signed 
by  the  seller's  traveller,  in  the  presence  of  and  at  the  desire  of  the 
buyer,  bat  in  his  own  name,  has  been  held  insufficient  to  satisfy  the 
statute  (t).  But  a  broker  is  the  agent  of  both  buyer  and  seller,  and 
bis  signature  of  the  contract  binds  both  parties,  within  the  statute(u);^ 
and  so,  of  an  auctioneer  (x).^  But  where  the  auctioneer's  clerk 
signed  the  contract  thus : — "  Witness,  J.  N.,"  this  was  held  not  to 
bind  the  defendant  (y). 

The  first  and  third  sections  of  the  statute  require,  that  an  agent 
who  signs  an  agreement  of  the  nature  therein  mentioned,  shall  be 
aatborized  ly  writing  so  to  do.     But  under  the  fovrtk  and   %evenr 
teenth  sections  this  is  not  necessary  ;  and,  accordingly,  ^  under  those    [  ^70  ] 
sections,  a  verbal  authority  to  the  agent  is  sufficient  (z).^ 

And  it  would  seem  that  the  provisions  of  the  statute  as  to  signa-  ^SST^iiot 
tnre,  do  not  apply  to  agreements  by  deed  (a).  apply  to 


deedB. 


fp)  Hubert «.  Treherne,  typra,  C.  915, 947. 

(^)  Saondenon  v.  Jftokson,  2  B.  &  P.  (y)  Gosbell  v,  Aroher,  2  A.  &  E.  500. 
236 ;  Schneider  r.  Norris,  2  M.  &  S.  286.  (z)   Qraham  v.  Musson,  7  Soott,  769 : 

(r)  See  Farebrother  v,  Simmons,  5  B.  &  Rncker  v.  Cammejer,  1  Esp.  105 ;  Wright 

Aid.  333 ;  Bird  v.  Boulter,  4  B.  &  Ad.  443.  v,  Dannah,  2  Camp.  203 ;  Qinall  v,  Cooke, 

(j)    Dixon  p.  Broomfield,    2  Chit    B.  1  Sch.  &  Lef.  22 ;  see  Harrison  v.  Jackson, 

905.  7  T.  R.  207 ;  Hemming  v.  Perry,  2  M.  & 

(0  Orabam  v.  Mnsson,  7  Scott,  769.  P.  375,  381 ;  see  post,  Index,  "  Plrineipal 

(»)  Rocker  v.  Cammeyer,  1  Esp.  105 ;  and  Agenf 
RosaeU  <m  Factors,  66.  (a)  Cheny  v,  Needham,  4  Exch.  631. 

(x)  See  Kenworthy  v.  Schofield,  2  B.  & 

,  -  ■■■■--■  -  r ""^ 

diairged  thereby,  i.9.ihe  name  of  the  party  mutt  be  tinned  below  or  at  the  end  of  the  mem' 
oramfviM.  What  under  the  old  statute  was  deemed  a  sufficient  tigninff,  is  not  a  oom- 
viiaiioe  irith  the  statate  requiring  a  aubteribmg.  Dayis  v.  Shielde,  26  Wend.  341.  Sea 
fc C  24  Wend.  322.    It  is  not  necessary  that  both  parties  should  tubeeribe.    Id. 

1  See  Hinekley  v.  Arey,  27  Maine,  362,  364  ;  Boonnan  v.  Johnson,  10  WendeU,  566, 
567. 

s  FiMt,  272,  note. 

*  Where  one  wrote  his  name  in  blank  upon  the  back  of  a  pnnbissory  note  as  guar- 
iDtor  of  the  payment,  and  authorized  another  to  write  a  sufficient  guaranty  oyer  the 
aame ;  it  was  held  to  be  a  memorandum  in  writing,  signed  by  the  party,  within  the 
aeaning  of  the  statute  of  frauds,  and  parol  testimouT  was  receiyed  to  proye  such 
AvthorHj.    U1«B«. Kittredge, 7 Mass.  2S8»    See  Hod^^  v.  Bond,  1  N. fiamp. 2S4 
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8.  HaTing  thus  stated,  generallj,  the  resiJt  of  tlie  dedsions  as  to 
the  contents  and  signature  of  the  memorandum  required  by  the 
statute,  it  will  he  couTenient  to  notice,  in  this  place,  more  particu- 
larly, that  clause  of  .the  4th  section,  which  relates  to  agreements 
which  tmfu4to  be  performed  within  a  year. 

This  enactmeni  extends  to  all  contracts,  the  complete  perform- 
ance whereof  is,  of  neoessity,  extended  beyond  the  space  of  a  year ; 
the  rule  being,  that  where  the  agreement  distinctly  shows  upon  the 
face  of  it,  that  the  parties  contemplated  its  performance  to  extend 
oyer  a  greater  space  of  time  than  one  year,  the  case  is  within  the 
statute  (5).  Accordingly,  the  proTisioufi  of  the  statute  render  a  ver- 
bal contract  Toid,  if  it  appear  to  have  been  the  understanding  of 
the  parties  at  the  time,  that  it  was  not  to  be  oompkUi  within  a  year, 
although  it  might  be,  and  was^  in  fact,  in  part  performed  within*  that 
period. 

Thus,  a  verbal  agreement  to  become  a  subscriber  to  the  ''  Boydell 
Sfaakspeare,''-^being  a  series  of  prints,  to  be  published  in  numbers,-"- 
an  undertaking  which,  in  the  contemplation  of  the  parties,  could 
not  be  performed  or  brought  to  a  dose  for  several  years,  is  void  (<?). 
So,  a  defeasible  contract-,  where  such  contract  may  be  defeated  or  put 
an  end  to  within  the  year,  is  within  the  operation  of  the  statute  (d). 
Thus,  a  contract  whereby  a  coachmaker  agrees  to  let  a  carriage  for 
a  term  of  five  years,  in  consideration  of  receiving  an  annual  payment 
for  the  use  of  it,  but  which,  by  the  custom  of  the  trade,  is  determin- 
able at  any  time  within  that  period,  upon  the  payment  of  a  year's 
hire,  is  an  agreement  not  to  be  performed  within  a  year,  and  is  void 
if  not  in  writing  (e).  So,  an  agreement  for  the  services  of  a  clerk» 
with  a  stipulation  to  pay  him  a  salary  at  the  following  rates,  viz.: — 
"  for  the  first  year,  501.;  for  the  second,  90t;  for  the  third,  llOL; 
for  the  fourth,  180^;  and  1502.  for  the  fifth  and  following  years  '^ 
he  might  remain  in  the  employment,  is  within  the  statute,  and  must 
be  put  in  writing  (/).  So,  an  agreement  for  a  year's^  service*  to 
commence  at  a  subsequent  day,  being  a  contract  not  to  be  performed 
within  a  year  from  the  time  of  the  agreeinent,  must  be  in  writing ; 
and,  therefore,  no  action  can  be  maintained  for  the  breach  of  a  ver- 
bal contract,  made  on  the  27th  of  May^  for  a  year's  service  to  com- 
mence on  the  30th  of  Jwne  following  {g)^ 


{b)  See  per  Tindal,  C.   J.,   Sonoh  v. 
Strawbridge,  2  C.  B.  808,  816. 

J^  BeydeU  v,  Dmmmoiid,  11  East,  142. 
a)  Koberta  v.  Tucker,  3  Ezoh.  632, 

(e)  Biioh  V,  The  Earle  of  LiTerpool,  9 


B.  &  C.  392.. 

(/)  Giraad  9.  Bichmond,  2  C.  B.  835. 

iff)  Braoegirdle  9.  Heald«  1  B.  &  AI4. 
722 ;  Teoogmaed  in  Snelling  v.  Lord  Huni- 
ingfield,  1  Cr.  M.  &  R.  20. 


^  Where  the  pastiee  to  a  lease  Ibr  yean  in  writing,  enter  into  a  iferbal  a^sreement,  be- 
fore tlie  expiration  of  the  lease,  that  the  lessee  shall  take  tilie  premises  fbr  another 
year  from  the  expiration  of  the  lease,  on  the  same  terms,  the  case  fkUs  within  the 
statnte  of  frauds,  as  an  agreement  not  to  be  performed  within  a  year.  Delano  v. 
Montagne,  4  Cashing,  42.  A  parol  agreement  that  the  s(m  of  A.  shall  serre  B.  £o>r 
the  term  of  four  years,  is  Toid  under  the  statete  of  frails,  as  being  a  contract  not  to 
be  performed  within  a  year.  And  the  operation  of  the  statdte  is  not  aToided  hy  a 
serrioe  of  a  few  months  under  tJbe  oontract  Sqnire  v.  Whipple,  1  Veim.  69 ;  Tattle  ». 
Swett,  31  Maine,  556.  See  Lower  v.  Winters,  7  Cowen,  263 ;  Cabot  e.  Haskins,  3  Pick. 
88;  DinimmoxHl  V. finmn,  18  Wend. 807 ;  Shnte e.  I>Qrr,  5  Wend.  204;  Herrine.But- 
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Bat  a  general  hiring  of  a  derk,  which  is  construed  to  he  a  hiring  Owm  to 
for  a  year,  and  so  on  from  year  to  year  so  long  as  the  parties  re-  ^^^*^ 
apectively  please,  operates  as  a  yeariy  hiring,  and  it  need  not  he  put  doM&oi 
in  writing  (i).     So  the  statnte  has  no  reference  to  cases  in  which  the  ««pli^ 
whole  contract  may  he  performed  within  a  year,  and  there  is  no  stip- 
ulation  to  the  contrary   (i)  ;^  even  although  it  may  appear  as  a 
fact,  that  the  performance  has  extended  heyond  that  time  (k). 
Therefore,  a  promise  to  pay  the  plaintiff  so  much  money  ''  on  the 
day  of  his  marriage  (I);"  or,  "  on  the  arrival  of  a  ship  (in);"  or,  "to 
leave  money  hy  will  (n)/*  need  not  he  in  writing :  and  so  a  contract 
to  serve  for  an  indefinite  period,  subject  to  he  put  an  end  to  at  any 
time  upon  reasonable  notice,  is  not  within  the  statute,  though  it  may 
*  extend  beyond  the  year  (o). 

It  has  likewise  been  said,  that  the  statute  does  not  apply  where 
the  action  is  brought  upon  an  executed  consideration  (p)  ;  and  it  has 
been  held,  that  the  statute  applies  only  to  contracts  not  to  be  per-  ^ 
formed  on  eiiker  tide  within  the  year  (q).  Thus,  it  would  seem  that 
«  parol  contract,  for  the  sale  of  goods  which  were  to  be  delivered, 
and  which  the  parties  reasonably  expected  would  be  delivered,  with- 
in a  year,  though  the  price  was  to  be  paid  after  that  period,  is  not 
within  the  statute,  ^  because,  in  such  a  case,  all  that  is  to  he  performed 
OH  one  dde^  namely,  the  delivery  of  the  goods,  is  to  be  done  within  a 
year  (r).  But  the  correctness  of  these  positions  has  been  ques- 
tioned (•).* 

(A)  Bee8t<m  v.  Coilrar,  4  Bi&g.  309;  &  (o)  Per  Tindal,  X).  J.,  Souch  9.  Siraif- 

a  12  ^loore,  562 ;  2  C.  <fe  P.  607.  teridge,  nqfra. 

(A  Per  Tmdal,  C.  J.,  Souch  «.  Straw-  (p)  Id. 

hnagi,  2  0.  B.  808,  815 ;  WellB  v.  Hortoa,  (q)  Cherry  9.  Keedliam,  4.£zc1l  681 ; 

4  BUg.  40,  43.  IKmnellaii «.  Bead,  3  B.  &  Ad.  899. 

(^)  See  Miles  p,  Bon^,  3  Q.  B.  845.  (r)   See  per  Lotd  EUenborough,  0.  J., 

(7)  Peter  v.  Compton,  Skin.  R.  353.  Boydell «.  DrummoiLd,  11  East,  152 ;  and 

(«•)  Anonymous,  1  Salk.  280.  per  Abbott,  0.  J.,  Bracegirdle  r.  Heald,  1 

(«)  Fenton  9,  Smblers,  3  Bnrr.  1378;  B.  &  Aid.  727. 

8.  C.  1  BL  K  353 ;  Oilbert  o.  Sykea,  16  (»)  See  per  Coltmon,  J.,  Sonch  v,  Straw- 

Eaat.  154.  bridge,  tt^a;  and  1  Smitli L.  G.  144, 145. 


ten,  20  BdUne,  119.  A  oontraet  to  marry  at  ike  end  of  fiye  years  is  within  tke  statute 
ef  frauds,  and  is  Tcad,  nnless  in  writing.  Derby  t.  Phelps,  2  N.  Hamp.  515.  The 
altttnte  of  frauds  has  no  application  to  a  contract  which  has  been  fUUy  performed  on 
both  rides.  Stone  v.  Bennison,  13  Pick.  1.  See  Shaw  v.  Woodcock,  7  Bam.  &  Cress. 
73 ;  Beeston  v.  GoUyer,  4  Bing.  309 ;  Bunnel  «.  Taintor,  4  Conn.  568 ;  Hess  «.  Fez,  10 
W<»d.  436 ;  Holbrook  9.  Armstrong,  1  FairC  40.  Where  a  contract  for  the  sale  of 
land,  which,  when  made,  was  within  the  statute  of  frauds,  and  might  haye  been 
a««ifM  thereby,  has  been  Mly  executed,  and  nothing  remains  but  to  pay  oyer  the 
BODcy  reeeirea,  the  statute  fturnishes  no  defence.  linscott  o.  Mclntire,  15  Maine,  201 ; 
Hess  9.  Fox,  wpra, 

I  Blake  t.  Oole,  22  Pick.  97 ;  Moore  9.  Fox,  10  Johns.  244 ;  IVFLees  9.  Hale,  10  Wend. 
426 ;  Shnte  9.  Dorr,  5  Wend.  204 ;  linscott  9.  Mclntire,  15  Maine,  201 ;  Kent  v,  Kent, 
18 Pick.  569;  RiiS8dl9.  Slade,  12  Conn.  446;  Peters  9.  Westboroug^  19  Pick.  264; 
Lockwood  9.  Bamee,  3  Hill,  128 ;  Lyon  9.  King,  11  Metoalf,  411. 

An  oral  agreement,  "  not  hereafter  to  engage  in  the  staging  or  the  liyery  stable 
Iwriness  in  8.,"  is  not  within  the  statute  of  frauds.    Lyon  9.  King,  11  Metealf,  411. 

It  seems  that,  wliere  the  possibility  of  a  contract  being  perfbrmed  within  a  year 
depends  on  a  contingency  oyer  which  the  parties  haye  no  control, — as  the  death  of  a 
fowoa  within  tibe  year,— this  does  not  take  it  out  of  the  statute  of  frauds ;  but  it 
most  be  a  possibilitiy  depending  on  the  will  of  a  party.  loUey  9.  Qieen,  2  SsAdfbid, 
Gh.9L 

*  Johnson  9L  Watson,  1  KeUy,  348 ;  Holbrook  9.  Amurtrong,  1  Fairfield,  dL 

*  And  wtn  qnestioiied  by  Beaidsley,  J.,  in  Aroadwell  v.  Getmaiii  2  Denio,  87. 
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Orm        4.  Having  thus  oonsidered  the  Tuxture,  requidtes,  and  form,  of  oon* 
C0N8TRUO  tracts  not  under  seal,  we  shall  now  proceed  to  notice  the  rules  and 
ooxTRACTt.  principles  which  govern  their  ctmgtnurtion. 

s^r^^^^^     ^But,  before  stating  these^  it  is  proper  to  remark,  as  a  rule  of  prao- 

Constrno-    tice  in  connexion  with  this  subject,  that  the  construction  of  all  writ- 

tion  of       ten  instruments  belong  to  the  Court  alone,^  whose  duty  it  is  to  con- 

oontnMts     s^i*^^  <dl  such  instruments,  so  soon  as  the  true  meaning  of  the  words 

is  the  for    in  which  thej  are  couched,  and  the  surrounding  circumstances,  if 

^^         any,  have  been  ascertained  as  facts  by  the  jury ;  and  further,  that  it 

L  ^*  J    is  the  duty  of  tl|e  jury  to  take  the  construction  from  the  Court,  either 

absolutely,  if  there  be  no  words  to  be  construed, — as  words  of  art,  or 

phrases  used  in  commerce, — and  no  surrounding  circumstances  to  be 

ascertained ;  or  conditionally,  where  those  words  or  circumstances 

are  necessarily  referred  to  them  (t), 

AUkf,  This  rule,  however,  applies  only  to  contracts  in  writing ;  for,  when 

wlitre        the  contract  does  not  depend  solely  on  written  documents,  the  quea- 

^t  wImUt  ^^^^  ^  ^  whsit  such  contract  was,  is  property  one  for  the  jury  (m). 

in  writ-  We  may  premise,  further,  that  the  rules  of  constructii^n  are,  in 

^f*  general,  the  same  at  law  and  in  equity  (x);  and  that  they  are  not 

varied  by  the  circumstance  of  the  contract  being  under  seal  (y). 
Genenl  The  maxims  which  govern  the  exposition  of  contracts  are  simple 

"»^  and  consistent,  and  well  calculated  to  effect  their  sole  object ;  name- 

ly, to  do  justice  between  the  parties  to  the  agreement,  by  enforcing 
performance  thereof  according  to  the  sense  in  which  they  mutually 
understood  it  at  the  time  it  was  made. 

The  observations  of  Dr.  Paley  on  this  subjeet  are  well  worthy  of 
our  attention.  He  says,  *'  Where  the  terms  of  promise  admit  of 
more  senses  than  one,  the  promise  is  to  be  performed  in  that  sense 
in  which  the  promiser  apprehended,  at  the  time,  that  the  promisee 
received  it.''  '*  It  is  not  the  sense  in  which  the  promiser  actually 
intended  it,  that  always  governs  the  interpretation  of  an  equivocal 
promise,  because,  at  that  rat«,  you  might  excite  expectations  which 
you  never  meant  nor  would  be  obliged  to  satisfy.  Much  less  is  it 
the  sense  in  which  the  promisee  actually  received  the  promise ;  for» 
according  to  that  rule,  you  might  be  drawn  into  engagements  which 
you  never  designed  to  undertake.  It  must,  therefore,  be  the  sense 
(for  there  is  no.  other  remaining),  in  which  the  promiser  believed 
that  the  promisee  accepted  the  promise.  This  will  not  differ  from 
the  actual  intention  of  the  promiser,  where  the  promise  is  given 
[  ^78  ]  ^without  collusion  or  reserve ;  but  we  put  the  rule  in  the  above  form 
to  exclude  evasion  in  cases  in  which  the  popular  meaning  of  a  phrase, 
and  the  strict  grammatical  signification  of  the  words,  differ;  or,  in 

'^   (t)  Per  Cariam,  NeiliOB  0.   Harford, 8»  220;  per M.  R.  Extom  v.  I^ron,  SVe^. 692  ; 

H.  &  W.  806,  823.  per  Lord  Mansfield,  Doe   r.  Laming^   2 

(«)  Moore  v.  Garwood    (m  error),   4  Buir.  1108. 

Ezch.  681,  C90.  (y)  Seddon  v.  Senate,  13  East,  74 ;  pei* 

(x)  1  Fonb.  Tr.  Eq.  5th  edit  147,  n.  Lord   Ellenborough ;   Hewet   v.    Painter, 

(h);  14  Vin,  Abr.  tit  "Intent;"  3  Bl.  Bnlat  174,  175. 
Com.  434;  Feame,  Cont.  Bern.  4th  edit 

1  See  Mason  v,  Bowe,  16  Vexmont,  525 ;  CoUins  v.  Banbuy,  6  IiedeU,  118 ;  Oenery 
fi  Owings,  6  Gin,  191 ;  MoAth^  v.  Lmc  18  lUinins,  147. 
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general,  whereyer  the  promiser  attempts  to  make  Ms  escape  throngli 
some  ambiguity  in  the  expressions  which  he  used.  Temures  prom- 
ised the  garrison  of  Sebastia,  that  if  they  would  surrender,  no  blood 
should  be  shed.  The  garrison  surrendered, — and  Temures  buried 
them  all  alive.  Now  Temures  fulfilled  the  promise  in  one  sense ; 
and,  in  the  sense,  too,  in  which  he  intended  it  at  the  time ;  but  not 
in  the  sense  in  which  the  garrison  of  Sebastia  actually  received  it, 
nor  in  the  sense  in  which  Temures  himself  knew  that  the  garrison 
received  it;  which  last  sense,  according  to  our  rule,  was  the 
sense  in  which  he  was,  in  conscience,  bound  to  have  performed 
it."  And  this  rule  appears  to  be  as  true  in  law  as  in  ethics  ;  the 
maxim  being,  that  the  proper  interpretation  of  every  instrument,  is 
that  which  will  make  it  speak  the  intention  of  the  parties  at  the 
time  it  was  made  (z). 

The  object  then  which  ii»  to  be  aimed  at  in  construing  a  contract 
is,  to  discover  and  give  effect  to  the  intention  of  the  parties ; — verba 
intentioni  debent  rnservire  (a),^  And  as  this  can  be  done  only  by  in- 
terpreting the  language  of  the  contract  itself,  it  becomes  necessary 
to  inquire,  by  what  rules  and  subject  to  what  principles  this  inter- 
^^tation  is  to  be  made.     These  are  chiefly  the  following. 

1st.  It  is  laid  down,  that  *'An  agreement  or  contract'  shall  have  Goitrsuo- 
a  reasonable  construction  according  to  the  intent  of  the  parties  :  as,  ™^^^ 
if  a  man  agree  with  B.  for  twenty  barrels  of  ale,  he  shall  not  have  ^bli. 
the  barrels  when  the  ale  is  spent  (b).     So  it  has  been  held  to  be  no 
defence  to  an  action  for  not  accepting  a  cai'go  of  oil,  that  the  casks 
which  contained  it  were  not  weU  seasoned, — the  subject*matterof 
the  contract  being  the  oil,  and  not  the  casks  (e) ;  and  it  being  essen-  * 
tial,  as  we  shall  see  more  fully  hereafter,  to  consider  the  subject- 
matter  of  an  ae:reement,  in  irivinff  a  meaning  to  the  terms  used 
therein  (d).^    If  a  person  ^borrow  a  horse  for  a  time,  the  law  im-   L    '  *  J 

(z)  Per  Tindal,  C.  J.,ffliore  0.  I^lson,  (5)     Com.    Dig.    "  Asreement/'    (C). 

9  C.  A  P.  3&5,  366;  and  see  Mildmay  v,  cites  27  Hen.  8,  27  b;  Bto.  **  Contract/' 

aiuidish,  Cro.  EL  35;  Shep.  Touch.  253,  (4). 

Bote  (47).  (e)  Gower  0.  Von  Dadelszen,  4  Soott, 

(«)  See  2  BL  Com.  379 ;  Parkhnnt  v.  453. 

ftuth.  Wines,  332.  {d)    Doe  0.  Burt,    1  T.  B.  703,   per 

1  Ben  v.  Braen,  1  Howard  (U.  a)  169  ;  &  G.  17  Peters,  161 ;  Lawrenoe  tr.  M'Calmont, 
3Horwwd,426. 

Coatraete  are  to  be  oonstmed  according  to  the  general  intent  appearing  from  the 
liagoai^  need  in  them.  Morey  v.  Haman,  10  Vermont,  567 ;  Gray  v.  Clark,  11  Yer- 
aoat,  &3 ;  Hunter  v.  Miller,  6  B.  Monroe,  612.  The  language  used  by  a  party  to  a 
coatract,  most  be  constmed,  as  he  supposed  the  other  party  would  understand  it,  or 
aa  die  other  party  had  a  rig^t  to  understand  it.    Qunnison  v.  Bilncroft,  11  Vermont, 

4aa 

Bat  where  the  languafle  of  an  agreement  is  plain  and  unequiTooal,  there  is  no 
roooi  foK  eonstruction,  and  though  the  party  may  have  misapprehended  it,  or  it  may 
Aoc  exprsss  his  real  intent,  yet  it  must  be  earned  into  effect  aooording  to  its  j^in 
meaning.  Strohecker  v.  Farmers  Bank,  6  Barr,  41 ;  Bei\jamin  9.  Mo'Connell,  4  Gilm. 
636. 

'  The  situation  and  true  intent  of  all  parties,  and  the  sntgect-mattor,  are  to  be 
eoiuadersd  in  determining  the  meaning  of  a  contract.  Wilson  o.  Troup,  2  Oowen, 
196  ;  Somner  o.  Williams,  8  Mass.  214 ;  Fowle  t;.  Bigelow,  10  Mass.  379 ;  Hopkins  o. 
Tovtn^  11  )Iass.  302 ;  Howland  v.  Leach,  11  Pick.  154 ;  Hollingsworth  v.  Fry,  4  DalL 
845;  BoUnson  v,  Fiske,  25  Maine,  401;  Nettleton  tr.  Billings,  13  N.  Hamp.446; 
Waablmni  *.  Gould,  8  Stoiy,  a  C.  122 ;  Brown  e.  Slater,  16  Conn.  192;  P^Arick  «. 
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CavBTOTo-l  plieB  tliftt  it  was  part  of  the  agreement  tliat  be  should  feed  it  whilst 
'^^^A^.  m  his  possession  (e).  If  a  party  to  a  contract  promise  payment 
ABLE.  without  saying  to  thorny  it  shalj.  be  understood  that  he  promised 

payment  to  him  from  whom  the  consideration  moved  (/).  If  he 
promise  that,  qtwd  parceret  ittumj  it  shall  be  intended  that  he  woald 
forbear  the  debt,  or  to  sne  him.  If  he  promise  payment  upon 
JEcuiterday,  if  A.  do  not  pay  t^  same  don/;  JL  has  all  the  day  for 
payment,  and  therefore  it  shall  be  intended  of  a  payment  after- 
wards npon  request.  To  pay  1002.  if  he  marries  and  has  a  son 
within  a  year  then  next  following,  shall  be  intended  within  a  year 
after  the  marriage,  and  not  after  the  promise  (^).''^  A  bond  was 
given  with  a  condition  to  pay  1002.  by  six  equal  instalments  of  162. 
13«.  4<2.  on  certain  days,  "  until  the  full  sum  of  one  pounds  should 
be  paid :"  and  the  Court  held,  that  the  word  "  hundred''  might  be 
supplied  Qi),  So,  where  the  condition  of  a  bond  recited  that  A.  wad 
indebted  to  B.  in 'various  sums,  which  were  stated  in  pounds  sterling 
and  money  of  a  smaller  denomination,  and  that  the  bond  was  given 
to  secure  payment  of  these  sums ;  but  in  the  obligatory  part  the 
word  jxmiub  was  omitted,  it  being  merely  stated  that  the  obligor 
became  bound  *'  in  1770  of  lawful  money,''  without  stating  what 
description  of  money  ;  it  was  held,  that  the  word  poundi  might  be 
supplied  by  reference  to  the  condition,  from  which  it  might  reason- 
ably and  with  moral  certainty  be  collected,  that  the  intention  was 
that  the  obligor,  in  order  to  secure  the  payment  of  the  money  men* 
tioned  in  the  condition,  should  become  bound  in  a  penalty  consisting 
of  pounds  sterling  (t).    And  so  the  omission  of  the  word  **pounds" 

Aflhimt,  J.;  Saward  9.  Anstey,  2  ffing.        U)  HandUbrd  v.  Palmer,  2  B.  &  B.  359. 

622,  per  Best,  C.  J.;  S.  C.  10  Moore,  65;        (/)   See  per  Lord  Denman,  Jones   v. 

Robertson  v.  French,  4  East,  136,  per  Lord  Owen,  6  A.  &  £.  222 ;  Bancks  v.  Camp,  9 

Ellenborough.    Therefore,  if  an  executor  Bing.  ^4. 

promise  to  pay  a  simple  oontraot  debt        (^)  Com.  IHg.  "Action  upon  tke  Case 

"  when  assets    are  •  receiyed,''   it   seems  upon  Assumpsit,"  (A.  6.) 

that  he  is  to  be  understood  to  mean  when        (h)  Waugh  v,  Russell,  7  Taunt.  707 :  B» 

assets  legally  appUcable  to  the  debt  are  C.  1  Marsh.  214,  311. 

receiyed.    See  Bowerbank  0.  Monteiro,  4        (i)  Ooles  v.  Hulme,  3  M.  &  R.  S6 ;  S.  C. 

Taunt.  844 ;  Stone  o.  Metcalfe,  1  Stark.  8  B.  &  C.  668.    See  other  instances,  &». 

K  63.  Id.  674,  n.  (a). 

Grant,  14  Maine,  233 ;  Uttlefield  9,  Winslow,  19  Maine,  894 ;  Holbrook  p.  Paddock,  1 
Barbour,  636.  The  court  will  consider  the  state  of  things  at  the  time  of  its  ezeoutiaii. 
Sayrev.  Peck,  1  Barbour,  464. 

So,  in  construing  a  contract,  the  court  will  Ipok  to  the  moUMt  tuat  led  to  it,  nnA 
the  ol^  intended  to  be  effected  by  it  DaTis  v,  Barney,  2  GHU  &  Johns.  382.  In  this 
case,  the  defendant  stipulated  that  he  would  not,  directly  or  indineUfft  violate  his 
oontraot ;  upon  wMcl  latter  word,  in  reference  to  tiie  tefms  of  the  contract,  the  oouri 
placed  a  broad  but  most  equitable  and  proper  construction.  Parol  evidence  may  lie 
nven  of  the  subject-matter  to  aid  the  construction  of  the  terms  used.  Lawrence  9. 
Sole,  11  Vermont,  619. 

1  A  sale  for  "  approved  indorsed  paper  "  means  in  law  a  sale  for  paper,  which  ougjht 
to  be  approved,  and  not  ibr  paper,  such  as  the  seller  may  approve.  Guier  r.  Page,  4 
Bent.  &  R.  1. 

Where  a  pavment  for  land  is  to  be  made  by  '*  good  notes,  secured  by  mortgage  on 
the  premises,''  the  notes  must  be  good  without  the  mortgage,  and  the  mortgage  is  to 
be  additional  security.    Winslow  p.  Copeluid,  16  Maine,  276. 
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IB  the  hoAj  cf  a  1>ill  of  exchange,  may  be  aided  bj  the  proper  Mcp^r-  (km^nmo- 
9cnx4ian  d  the  BuiOy  on  the  face  of  the  iagtrument  (ky  ^"^  "°^^ 

In  debt  on  bond  the  defendant  pleaded  a  release,  wherein  it  was 
recited,  "  that  whereas  J.  8.  had  arrested  the  defendant  in  the  name 
of  the  plaintiff,  without  his  knowledge,  he  the  plaintiff  thereby  re- 
leased to  the  defendant  all  demands  an  bU  cum  aceovnt.^^  It 
appeared  that  the  obligation  was  taken  by  J.  S.  in  the  name  of 
the  plaintiff,  in  trust  for  the  children  of  J,  iSL  ;  and  that  thereupon 
J.  8.  had  oaosed  the  defendant  to  be  arrested  in  the  name  of  the 
plaintiff,  upon  whidi  the  release  was  giren :  and  ^t  was  adjudged  [  ^5  ] 
that  the  obligation  was  not  released  ihereby ;  because,  although  it 
was  taken  in  the  name  of  the  plaintiff,  it  was  not  on  account  of  thjB 
plaintiff,  but  on  account  of  the  childr^i  of  J.  & :  and  the  words 
<<  upon  his  own  aoeount"  were  put  in  to  some  purpose,  and  they 
eomd  be  for  no  purpose  but  to  aiBtinguish  the  demands  that  he  had 
in  his  own  right  from  what  he  had  in  the  right  of,  or  in  trust  for, 
others  (2).  So,  an  authority  to  a  broker  to  dutrain  C.'s  goods,  with 
an  indemnity  "  against  all  costs  the  broker  might  be  at  on  that  a&- 
countj^^  applies  only  to  cases  where  the  distress  is  illegal,  on  account 
of  the  landlord  having  no  right  to  distrain ;  and  does  not  afford 
the  broker  a  remedy  against  the  landlord,  where  the  broker  has 
to  pay  dami^s  to  the  tenant,  in  consequeace  of  the  acts  of  his,  the 
broker's,  servants  in  regard  to  the  goods  (m). 

An  agreement  was  made  between  the  owner  of  premises,  and  a 
snrvevor,  that  the  latter  should  negotiate  with  the  Crown  for  the 
safe  of  the  premises  to  the  Grown,  and  should  be  paid  a  commission 
on  the  sum  whidi  might  be  obtained  by  private  treaty,  arbitration, 
&C. :  and  it  was  held  that  the  surveyor  was  not  entitled  to  be  paid, 
until  the  price  of  the  estate  was  actually  received  (n). 

Where  J.  8.  gave  a  guarantee  to  P.,  that  he  would  indorse  any 
bill  whidi  A.  B.  might  giv^  to  P.,  in  part  payment  of  an  order 
for  certain  goods  which  was  then  bdng  executed  for  A.  B. ;  P.  to 
allow  52.  per  cent,  on  the  amount  of  the  bill  for  the  guarantee,  and 
in  part  payment  of  the  goods ;.  and  A.  B.  gave  P.  a  bill  at  eighteen 
months,  which  the  latter  kept  for  seventeen  months  and  ten  days, 

(k)  Slliotf  8  esfle,  2  East,  P.  G.  951 ;        (n)  Ball  p.  Prioe,  6  M.  &  P.  2.    But 

Ckit.  BlUfl,  7tii  edit.  60,  66 ;  8th  edit.  170»  it  seems  that  a  ftrandulent  neglect  to  re- 

192.  oeiye  the  money  would  not  bar  the  claim 

(I)  9kkm  9, fltokea,  1  Ler. 272;  2 Keh.  of  the   surveyor,    Id.,    per   Tindal,    C. 

690,  613 ;  a  C.  1  Vent.  36.  J.    Semble,  In  such  case  the  declaration 

(n)  Dri^wr  v.  Thompson,  4  C.  &  P.  84,  should  be  specially  framed  to  meet  the 

•or.  Thidal,  0.  J.  Uuois, 


>  Bee  aeaTeland  t^.  Smith,  2  Story,  C.  0.  278 ;  Femson  v.  Harwood,  7  Cranch,  414 ; 
Worthington  «.  Hyler,  4  Mass.  205 ;  Butterfield  9.  Cooper,  6  Cowen,  481 ;  Stebbins  v, 
EiMt,  4  Mason,  414. 

wkett  a  note  was  ntsnded  to  be  made  fbr  eight  hundred  doUart,  and  was  indorsed 
hf  the  pi^ee  for  the  aooommodation  of  the  maker  and  delivered  to  him,  and  by  mis- 
take the  words  hundred  doUara  were  omitted,  so  that  it  purported  to  be  a  note  for  ^ghi 

*^— ,  the  maker,  without  the  assent  of  the  indorser,  inserted  Uie  words 

kmtdred  doiiars  ;  and  in  an  action  by  the  holder,  to  secure  a  debt  to  whom  the  note  waa 
made,  the  indorser  was  not  allowed  to  olject  to  the  insertion  of  such  words.  Boyd  v, 
BfeolherBoa,  10  Wendell,  93.  The  question,  as  to  the  nm  intended  to  be  ineerted  in  snoh 
^  is  properly  sabmitted  to  a  jnry.    Id. 
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GoMmniKv  and  then,  finding  that  A.  B.  was  insolvent,  applied  for  the  first  time 
Tiow  SHALL  ^  j^  g^  {qj.  ijig  indorsement,  tendering  the  amount  of  the  oommis- 
Bi  RKABozr-  ^.^^  .  j^  ^^  j^^j^  ^j^^^  p^  ^^  concluded  hy  his  laches,  and  that  J.  S. 

was  not  liable  on  his  guarantee.  The  Court  considered  that  the  spirit 
of  the  agreement  was,  that,  although  P.  had  the  option  to  call  for 
J.  S.'s  indorsement,  on  payiag  him  the  commission,  and  there  was 
no  express  limitation  as  to  time,  yet  he  was  bound  to  exercise  such 
option  within  a  reasonable  time  (o). 

The  defendant,  by  deed,  assigned  to  the  plaintiff  his  business  of  a 

surgeon  and  apothecary,  and  entered  into  a  covenant  with  him,  that 

[  *76  ]    he  would  not,  directly  or  indirectly,  carry  on  the  practice  *of  a  sur- 

•  geon  or  apotiiecary  within  a  certain  distance  of  his  former  place 
of  business.  After  the  execution  of  this  deed,  the  defendant,  with 
the  knowledge  and  consent  of  the  plaintiff,  and  in  consequence  of 
a  request  by  him  that  he  would  continue  for  a  time  to  visit  the  pa- 
tients, so  as  to  keep  the  connexion  together,  attended  several  pa- 
tients within  the  prescribed  limits  ;  and  on  one  occasion  the  defen- 
dant was  paid  for  his  services :  and  it  was  held  that  these  acts  did 
not  constitute  a  breach  of  the  covenant ;  not  because  of  the  plain- 
tiff's  license  to  the  defendant,  but  because,  looking  at  the  object  of 
the  parties,  there  was  no  doubt  that  the  true  construction  of  the 
covenant  was,  that  the  defendant  should  not  carry  on  business  on 
his  own  account  within  the  prescribed  distance ;  not  that  he  should 
not,  in  any  emergency,  do  any  act  within  that  distance,  which  was 
part  of  the  business  of  a  surgeon  or  apothecary  (p). 

So,  where  the  plaintiff  contracted  with  the  defendant  to  lent  of 
him  a  house  and  school-room  ;  and  it  was  further  agreed,  that,  ^'  un- 
less death  or  continued  ill-health  in  either  case  should  take  place,'' 
the  defendant  should  do  certain  acts :  it  was  held,  that  the  reason- 
able construction  of  this  agreement  was,  that  these  words  applied 
to  both  parties  ;  and  that  the  declaration  was  bad,  for  not  averring 
that  there  had  been  no  continued  ill-health  on  the  part  either  of 
the  plaintiff  or  the  defendant  (q). 

The  declaration  recited,  that  the  plaintiff  was  the  patentee  of 
certain  improvements  in  the  steam  engine ;  that  a  certain  company 
had  contracted  for  building  a  steam  vessel ;  that  the  plaintiff  had 
agreed  with  the  defendant,  that  it  should  be  lawful  for  the  said 
company  to  make  or  use  steam  engines  for  the  said  vessel  on  the 
principle  of  the  patent ;  and  abo  to  make  or  use  on  board  any  other 
vessels  to  be  thereafter  purchased  or  built  by  the  said  company, 
engines  on  the  said  principle ;  and  it  then  averred,  that,  in  consid- 
eration of  the  premises,  the  defendant  agreed  to  pay  to  the  plaintiff 
a  sum  of  lOOOl  on  each  of  two  certain  days,  and  a  further  sum  of 
5L  per  horse  power  for  every  engine  which  should  thereafter  he 
made  or  used  on  board  any  other  vessel  of  the  company,  in  which 

.  the  patent  principle  should  be  used,  to  be  paid  on  the  signing  of  oi* 
entering  into  the  contract  for  the  making  or  purchasing  of  such  en- 
gine :  and  it  was  held,  that  the  actual  use  of  the  principle  was  not 

(o)  Paynfe  v.  Ires,  3  B.  &  R.  664;  see    187, 191, 192. 
Ciirrv  V.  Edensor,  3  T.  R.  524.  (q)  Ireland  v.  Harris,  14  M.  &  W. 

(p)  Bawli&Bon  9.  Clarke,  14  M.  &  W. 
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tibe ooTiBideration  for,  nor  a  condition  precedent  to  the  payment; 
but  that  the  liability  to' pay  accrued,  on  entering  into  the  contract 
for  the  making  or  purchasing  of  any  engine  in  which  the  patent 
principle  was  to  he  used  (r). 

^In  construing  an  agreement,  however,  it  must  he  home  in  mind,  Qaalifioa- 
first ;  that  it  is  not  enough  for  a  party  to  make  out  a  possible  in-  ^^  ^f 
tention  favorable  to  his  view  ;  but  that  he  must  show  a  reasonable    r  «^^  i 
certainty,  that  the  intention   was  such  as  he  suggests  (a) ;   and, 
secondly,  thai  all  latitude  of  construction  must  submit  to  this  re- 
striction, namely,  that  the  words  and  language  of  the  instrument 
m-ill  bear  the  sense  sought  to  be  put  upon  them  (t) ;  for  the  Court 
**  cannot  put  words  in  a  deed  which  are  not  there,  or  put  a  construc- 
tion on  the  words  df  a  deed  directly  contrary  to  the  pl^n  sense  of 
them  (u)" 

But  still,  where  the  intention  of  the  parties  to  a  contract  is  suffi- 
ciently apparent,  effect  must  be  given  to  it  in  that  sense,  though 
some  violence  be  thereby  done  to  its  words  (v)  ;  for  greater  regard 
is  to  be  had  to  the  clear  intent  of  the  parties,  than  to  any  particu- 
lar words  which  they  may  havB  used  in  the  expression  of  their  in- 
tent (xy 

2nd.  The  construction  shall  be  liberal,  that  is,  the  terms  used  in  Cohsteuo- 
an  agreement  shall  prevail  according  to  their  most  comprehensive 
popmar  sense,  unless  there  be  something  to  show  that  they  were 
meant  to  be  used  in  one  which  is  more  confined  (y).  Thus,'  an  in- 
definite expression  shall  be  understood  universally,  unless  there  be 
some  reason  to  restrain  it  :^  e,  g.  the  masculine  shall  be  understood 
to  include  both  genders  ;  the  word  men  shall  comprise  women  also ; 
and  if  a  license  be  given  to  kill  any  beast  of  chase  in  such  a  forest, 
accept  bucks^  the  exception  includes  does  also,  there  being  nothing  to 
show  that  the  male  was  used  in  opposition  to  the  female  (^.^  So  it 
is  laid  down,  that  if  two  persons  have  goods  in  jointure,  and  give  all 
their  goods,  not  only  those  they  have  in  jointure,  but  their  several 
goods  also  pass  (a). 

(r)  Han  9.  Bainbridge,  5  Q.  B.  233«  (x)    Pbr  Cnriam,   Ford  9.  Beech,    (in 

(«)  Fto'Ciiriaiii,  Paimen  v.  WXL,  3  G.  a  exror),  11  Q.  B.  852,  866. 

G25,  638.  .  (y)  See  Whit^ouse   v,  liyerpool   Gas 

(0  See  Hoiham  v.  East  India  Gdmpanj,  Company,  5  C.  B.  798 ;  Mallam  v.  May,  13 

DoogL  27,  per  Mansfield,  a  J.  M.  A  W.  511,  617 ;  Jones  v.  Shears,  7  a  ft 

(»)    Per  WiUes,   C.   J.,   Parfchnrst  0.  P.  846. 


flmiih,  Wnies,  B.  327, 832.  (f)  Brooke,  Ezpositdes  Termes,  39. 

(«)  Per  CressweU,  J.,  Wilson  9.  Bevaa,        u 
7  d  B.  673,  684.  9. 


r«)  Per  CressweU,  J.,  Wilson  9.  Bevaa,        (a)  Tear  Book,  19  Hen.  6,  41 ;  Hetlej, 


1  (toe  oases  dted,  ante  78  in  notes. 

*  State  9.  DonnaTant,  3  BreTard,<9,  cited  post,  79,  in  note.  On  an  agreement  to  in- 
densni^r  against  lawsnits,  an  arbitration  will  be  embraced,  when  the  indemni^is 
SMpainst  aU  suits  commenced  or  to  be  commenced,  and  the  arbitration  is  pending  at 
«be  time.    Packard  9.  HUl,  7  Cowen,  434.    See  HiU  9.  Packard,  5  Wend.  375. 

A  promise  to  pay  a  certain  sum  in  the  wares  of  a  particular  trade,  must  be  nnder^ 
alood  tp  mean  such  articles  as  are  entire,  and  of  the  kind  and  fleishion  in  ordinary 
and  not  snoh  as  are  antiquated,  and  unsaleable.    Dennett  9.  Short,  7  Oreenl.  150. 

•  Stale  9.  Dunnavant,  3  Brevard,  9,  cited  post,  79,  in  note. 

li 


83  01^  THB.  CONSTBUOnON  OF  CONTRAOT0. 

Meroan-  And  in  tlie  case  of  mercantile  contracts  it  would  seem,  tbat 

•  taM^'  although  such  a  contract  points  out  a  mode  of  performance,  and 
stipulates  for  the  manner  of  payment  in  the  event  of  that  mode 
being  adopted,  it  will  not  be  so  construed  as  to  prevent  a  party  who 
performs  it  in  a  way  different  from  that  specified,  from  maintaining 
an  action  thereon  (i). 

SSrS^.  ^3^  "^^  construction  shall  be  favorable,  so  that  the  agreement 
n  FAVOSA.-  Toi^Jf  if  practicable,  be  supported  (c).^  Thus,  where  the  declaration 
»>-  stated  that  it  was  agreed  between  the  plaintiff  and  the  defendant, 

[  ^8  ]  that  the  plaintiff  should  purchase  two  houses  of  the  defendant  for 
the  residue^of  a  term  of  years,  and  that  the  defendant  should  paper 
them,  &C. ;  and,  further,  that  the  defendant  should  make  a  good 
title;  and,  at  the  trial,  the  following  agreement  was  produced: — 
^  Mr.  H.  (the  plaintiff)  having  agreed  to  purchase  of  Mr.  B.  (the 
defendant)  two  leasehold  houses,  &c.,  Mr.  B.  hereby  agrees  to  paper, 
&C. ;"  but  nothing  was  said  in  it  as  to  making  a  good  title :  it  was 
contended  that,  even  conceding  that  in  an  a^ement  for  the  sale  of 
a  leasehold,  a  contract  to  make  a  title  is  implied ;  yet,  such  contract 
could  not  be  implied  in  the  present  case,  because  the  agreement  put 
in  evidence  was  not  one  for  the  purchase  of  a  lease,  inasmuch  sa  it 
recited  that  such  an  agreement  had  been  entered  into  between  the 
parties :  but  the  Court  held,  that,  although  the  agreement  to  pur- 
chase was  recited  in  the  past  tense,  yet  it  was  to  be  taken  as  form- 
ing part  of  the  transaction  which  was  the  subject  of  the  agreement 
produced  (<2). 

Again,  if  the  words  used  in  an  agreement  be  susceptible  of  two 
senses,  one  agreeable  to,  the  other  against  law,  the  former  sense 
shall  be  adopted  (e):^  for  there  is  no  presumption  against  the  val- 
idity of  a  contract ;  and  the  Court  will,  if  p^bsible,  construe  it  so 
that  it  may  have  some  operation,  rather  than  defeat  it  on  the 
ground  of  assumed  illegality^  or  the  like  (/).  Thus,  a  bond  condi- 
tioned **  to  assign  aU  offices,'^  will  be  construed  to  apply  to  such 
offices  only  as  are  by  law  assignable  (g). 

And  upon  the  same  principle,  if,  by  a  particular  construction,  the 
agreement  would  be  rendered  frivolous  and  ineffectual,  and  the  ap- 
parent object  of  the  contract  would  be .  frustrated ;  but  .a  contrary 
exposition,  though,  per  ^,  less  appropriate — ^looking  to  the  words 

(h)  Bea4f^.  Meaaieff,  7  C.  E  152;  S.  C.  have  some  effeet»  than  in  that  whereby 

18  L.  J.  145.  (0.  P.)  it  cannot  prodnoe  any/' 

(e)  2  BL  Com.  279 ;  per  WiUes,  C.  J.,  (d)  Hall  v.  Betty,  4  M.  &  G.  410. 

Parlchiirst    v.   Smith,    mra;    per   Lord  (e)  Go.  Litt  42 ;  2  BL  Com.  380. 

Mansfield,  OoodtiUe  v.  Bailey,  Cbwp.  600.  (/)   Id.  See  Pagh  v,  Duke  of  Leeds^ 

So,  Ij  the  Code  Civil,  Book  m.  tit  365,  Cowp.  714  i  Noy,  Max.  14. 

Mi.  1167,  **  when  a  olauae  \b  sosoeptible  (j)  Harrington  o.  Kloprogge,  4  DongL 

of  two  meanings  it  mnst  rather  be  under^  5;  Pklmer  v.  Bate,  2  B.  &  B.  678,  n. 
stood  in  that  aooording  to  whioh  it  may 


1  See  Hallowell  v,  Morrell,  1  Soott  N.  R.  309 ;  Thrall  v.  Newell,  19  Vermont,  202. 

3  See  Archibald  v.  Thomas,  3  Cowen,  284 ;  Ackland  o.  Lutley,  1  P.  &  Dav.  636 ; 
Thrall  v,  Newell,  19  Vermont,  202.  As  to  the  meaning  of  the  teim  *'  stage  Wagon,^ 
eee  Begina  p,  Bosooe,  8  Ad.  &  £.  386. 
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only — ^would  produce  a  different  effect;  the  latter  interpretation 
shflJl  be  applied,  if  it  can  possibly  be  supported  by  anything  in  the 
contract,  or  in  the  nature  thereof.  Thus,  if  a  lease  be  to  A.  "  for 
life/'  rendering  rent  at  Michaelmas,  and  there  be  a  demise,  after 
his  death,  to  his  execuiK)r  until  JfiEchadmas  then  next ;  the  executor 
— ^notwithstanding  the  word  until  is  in  its  general  sense  exdusive— 
shall  have  the  premises  ^for  the  whole  of  Michaelmas  day  after  the  [  ^9  ] 
testator's  death — that  is,  the  term  shall  end  with  and  upon  Michael- 
mas day,  and  not  on  the  day  before ;  because  otherwise  no  rent 
would  be  payable  to  the  lessor  (h).  So  where  a  person,  under  a 
power  reserved  in  his  marriage-settlement  to  lease  for  twenty-one 
years  in  possession,  but  not  in  reversiony  granted  a  lease  to  his  only 
daughter  for  twenty-one  years,  to  commence  "  from"  the  day  of 
the  date :  this  was  held  to  be  a  good  lease ;  and  it  was  laid  down 
by  the  Court,  that  the  word  "  from"  may  be  taken  to  mean  either 
inclusive  or  exclusive,  according  to  the  context  and  subject-matter, 
and  that  they  would  construe  it  so  as  to  effectuate  tiie  deeds  of  the 
parties,  and  not  to  destroy  them  (t). 

And  this  principle  has  since  been  fully  recognised ;  the  rule  being, 
that  although  the  word  "  from"  is  prima  facie  exclusive,  yet  its  real 
meaning  must  depend  on  the  circumstances  of  the  particular  con- 
tract (k).  In  like  manner,  the  word ''  until"  is  considered  to  admit 
of  different  meanings,  according  to  the  subject-matter  and  context 
(0-  So  the  words  "  on"  or  "  upon,"  in  a  contract,  may  mean  either 
before  the  act  done  to  which  it  relates,  or  simultaneously  with  the 
act  done,  or  after  the  act  done,  according  as  reason  or  good  sense 
require  (m).  And  so  the  word  *^  to"  may  be  held  to  mean  *^  tch 
waids"  (n). 

4th.  And  as  the  meaning  to  be  put  on  a  contract  is  that  which  is  t™««^ 
the  plain,  dear,  and  obvious  result  of  the  terms  used  therein ;  so  J^  ^^*' 
these  terms  are  to  be  understood  in  their  plaint  ordinary,  andpofpvr  wobdhs 
lor  sense,^  unless  they  have,  generally,  m  respect  to  the  syJb;^edr  ^JJJ 
malter^ — as  by  the  known  usa^  of  trade  or  the  like, — acquired  a  *"""" 
particular  iensey  distinct  from  the  popular  sense,  of  the  same  words ; 
or  unless  the  context  evidently  points  out  that  they  must,  in  the 
particular  inxtance,  and  in  order  to  effectuate  the  immediate  inten- 
tion of  the  parties  to  that  contract,  be  understood  in  some  other 
special  sense  (<>)•    And  the  same  rule  has  been  thus  stated :  words 

(A)  Btatod  to  hAire  be^n  ao  adjudged,  ton,  wipra^  referring  to  Bex  v.  SteronB,  5 

ICielL  dO  EUs.  K.  E,  8  Leon.  211 ;  Noy,  East,  244. 
Max.  14;  Bfto.  Max.  47.  (m)  See  per  Onriam, Beg.  v.  Arkwrigjlit, 

(■)  Piu^  9.  Poke  of  Leeds,  Cowp.  714;  12  Q.  B.  960,  970. 

2<>Knp7^  (fi)  GoUedge 9. BMy> ^ I^ J- 1^ 

g)  Wmdnaoa  v.  Gaston,  9  Q.  a  137.         (Exch.) 
Ftar  WiUiams,  J.,  WUkinson  9.  Gas- 


t 


1  Hawes  9.  &nith,  3  Fairf.  429 ;  McWUliams  o.  Martin,  12  Serg.  A;  R.  269 ;  Sohnyl- 
kOl  Nay.  Co.  t;.  Moore,  2  Whart  491.  The  word  **  horse  "  may  foirlv  be  oonstmed  to 
iBclude  **  mares,''  as  ncmm  generaUuimunL  State  v,  Donnayant,  8  Breyard,  9.  The 
the  parties  attached  to  a  particular  term  nsed  in  a  contract  may  be  shown  1^ 
coayerMtiKm  at  the  time  of  nukking  the  contracti  Graj  v.  Harper,  1  Story  C.  G. 
OT4. 
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are  to  be  constraed  according  to  their  strict  and  primary  acceptation, 
unless,  from  the  context  of  the  instrument,  and  the  intention  of  the 
parties  to  be  collected  from  it,  they  appear  to  be  used  in  a  different 
sense,  or  ^unless  in  their  strict  sense  they  are  incapable  of  being 
carri^  into  effect  (j?).^ 
In  an  action  of  covenant,  to  recover  the  arrears  of  an  annuity 

Sauted  to  the  plaintiff  for  the  use  of  his  sister,  who  was  the  defen- 
nt's  wife,  the  defendant  pleaded  a  deed  executed  by  the  plaintiff, 
whereby  it  was  covenanted  that  if  the  defendant's  w&e  should  "  as- 
sociate, continue  to  keep  company  with,  or  cohabit,  or  criminally  cor- 
respond with  J.  F.,''  the  annuity  should  cease.  It  was  held  at  the 
trial,  that  the  object  of  this  clause  was,  to  prohibit  all  intercourse, 
even  mere  visiting,  however  innocent.  And  the  CSourt,  on  motion 
for  a  new  trial,  were  clear  that  this  deed  had  received  a  perfectly 
right  construction  ;  for  it  appeared  by  the  evidence,  that,  short  of  a 
criminal  intercourse,  Mr.  F.  was  a  suspected  penson.  The  words  of 
the  deed  were  as  general  as  could  be,  and  went  much  further  than 
the  mere  exclusion  of  criminal  cohabitation  :  the  intention  was  to 
put  a  stop  to  all  intercourse  whatever  between  these  two  persons. 
The  receiving  a  man's  visits  whenever  he  chooses  to  call,  is  associat- 
ing with  him.  The  parties  had  chosen  to  express  themselves  in 
those  terms,  and  the  words  must  receive  their  common  meaning  and 
acceptatum  (a). 

And,  in  like  manner,  where  a  contract  is  to  be  performed  "  direct- 
ly," this  is  held,  not  to  mean  **  within  a  reasonable  time ;"  but 
**,8peedily"  or,  at  least,  "  as  soon  as  possible  (r).'* 

The  following  letter  was  addressed  to  an  African  captain  and 
supercargo  by  his  employers : — **  Tour  commissions  are  62.  per  cent, 
on  the  net  proceeds  of  your  homeward  cargo,  after  deducting  the 
usual  charges."  The  captain  sued  his  employers  for  commission 
upon  the  gross  sale,  after  deducting  the  usual  charges  ;  and,  on  the 
trial,,  it  was  contended  for  the  defendants,  that  the  words  **  net  pro- 
ceeds" must  be  taken  to  mean,  according  to  their  ordinary  accepta- 
tion, the  sums  actually  realized  by  the  sale  of  the  cargo ;  so  that 
the  plaintiff  was  not  entitled  to  receive  a  commission  upon  the  gross 
sale,  but  only  on  the  sums  actually  realised,  after  deducting  bad 
debts,  as  well  as  other  charges :  and  the  Ciourt  held,  that,  as  there  was 

(o)  Per  Lord  EUenboroogh,  Robertson  9.  444. 

French,  4  East,  185 ;  per  WiUes,  C.  J.,  (p)  Per  Curiam,  Mallam  v.  May,  13  H 

Parkhnret  v.  Smithy  Wmes,  332 ;  3  Stark.  &  W.  511, 517 ;  uid  see  Tielens  v.  Hooper, 

£t.  1038 ;  1  PoweU  on  Cont  873,  citing  5  Exoh.  830. 

argoment  of  ooonsel  in  Flowd.  169.    The  (q)  Lord  Dormer  v.  Knight,  1  Taunt, 

same  rule  applies  as  to  the  constmotion  41/. 

of  an  act  of  parUament,  per  Lord  Ten-  (r)  Doncan  v.  Topham,  8  C.  B.  225. 
terden,  Bex  v.  Winstanley,  1    C.   &  J. 


1  Technical  terms  in  a  written  contract  must  have  a  technical  interpretation.  £U* 
maker  v.  Ellmaker,  4  Watts,  89 ;  James  v,  Bostwick,  1  Wright,  143.  See  Eaten  v. 
Smith,  20  Pick.  150 ;  Hart  v.  Hammett,  18  Vermont,  127.  When  a  new  word  is  used 
in  a  contract,  or  when  a  word  is  used  in  a  technical  and  peculiar  sense,  as  appUcable 
to  any  branch  of  business,  or  to  any  particular  class  of  peoplOi  its  meaning  is  a  ques- 
tion of  fact.    Eaton  v.  Smith,  20  Pick.  150. 

In  an  agreement  to  deliyer  SaHna  salt  in  barrels,  such  barrels  as  ai«  preaeribed  by 
atatate  are  understood.    Clark  v,  Plnney,  7  Cowen,  €81. 
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noihmg  in  the  context  to  show  that  the  words  "  net  proceeds"  were 
not  nsed  in  their  ordinary  sense,  the  defendant's  construction  of  the 
contract  was  correct  («).  So,  in  asmmmit  upon  a  charter-party 
which  related  to  cotton  to  be  brought  from  Alexandria  to  Liver- 
pooly  ^the  question  turned  upon  the  meaning  of  the  words  "  cotton 
in  bales"  used  in  the  instrument.  And  Abbott,  C.  J.,  observed, 
"  the  important  point  here  is  as  to  the  meaning  of  the  word  bale ; 
one  party  contending  that  it  means  a  compressed  bale,  the  other 
party  that  it  means  a  bag.  K  the  word  bale  had  acquired  a  par- 
ticular meaning,  in  regard  to  the  trade  of  Liverpool  and  Alexan- 
dria, I  should  consider  that  that  meaning  should  apply  in  this  case ; 
but  there  should  be  distinct  evidence  that  the  word  has  that  par- 
tknlar  meaning.'^  The  jury  found,  that  the  word  bale  meant  a 
compressed  bale  (^).  So,  where  a  practice  prevailed  of  compressing 
bales  of  cotton*  wool  by  machinery,  in  order  to  improve  their  stow- 
age, the  furnishing  a  cargo  of  cotton  wool  in  uncompressed  bales, 
as  they  came  from  the  grower,  was  held  not  to  be  a  compliance  with 
a  contract  to  load  *^  a  full  and  complete  cargo,  not  exceeding  what 
ihe  ship  could  reasonably  stow  (fi),"  So,  where  freeholders,  who 
claimed  a  common  right  of  fishing,  subscribed  an  agreement  to  bear 
each  other's  expenses  of  defending  any  prosecution  laid  against  them 
for  fishing  in  the  alleged  common  water :  it  was  held,  that  the . 
words  "  laying  a  prosecution"  in  this  agreement,  must  be  taken  to 
mean,  not  bringing  an  action,  but  preferring  an  indictment  or  in- 
formation, such  being  the  ordinary  meaning  of  the  words  (x).  And 
80,  where  the  plaintifi^  agreed  not  to  enter  up  judgment  on  a  war* 
rant  of  attorney,  unless  the  defendant  should  dispose  of  his  business 
or  become  bankrupt  or  insolvent ;  the  words  "  become  insolvent" 
were  held  to  refer  to  a  general  inability  to  pay  debts,  and  not  to  the 
fact  of  taking  the  benefit  of  the  Insolvent  Debtors'  Act, — there 
being  nothing  in  the  context  so  to  restrain  them  (y). 

But  the  rule  we  are  now  considering  is  liable  to  one  exception^ 
yiz^  that  the  ordinary  and  more  extensive  meaning  of  the  words 
used  in  an  agreement  ought  to  be  departed  from,  where  they  involve 
an  absurdity ;  or  where,  if  so  construed,  they  would  entail  upon  the 
eontractor  a  responsibility,  which  it  cannot  reasonably  ^be  presumed 
he  meant  to  assume  (z).    And  this,  perhaps,  forms  an  exception  to  - 
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rule. 


[<»82] 


(«)  Cune  «.  Honefall,  1  Excli.  619 ;  2 
C  &  K.  349.  As  to  the  meaaing  of  the 
tems  **  net  cash/'  see  Boden  v,  Fraioh,  20 
L  J.  143.  (C.  P.y 

(O  Tavlor  v.  Briggs,  2  C.  <fe  P.  525;  a 
C.  M.  &  M.  28,  not  sT P. 

(«)  Benson  v.  Schneider,  7  Tannt  272. 
Bte  MB  to  the  meaning  of  the  term  **  say  " 
in  «  mercantile  contract,  Leeming  o. 
16  a  Bu  275;  20  L.  J.  164  (Q.  B.) ; 
9.  Daniell,  2  C.  M.  &  R.  61 ; 
**  weawcrthy/*  Small  p,  Gibson,  20  L.  J. 
l/>2,  158,  (a  B.)  ;  "safely  get,"  Shields. 
Wilkias,  5  JBzeh.  804 ;  "  sailing  with  con- 
-w^/*  laUy  e.  Bwer,  DoogL  72 ;  Anderson 
w.  Pitcher,  2  a  A  P.  164.  As  to  a  war- 
**  to  sail  in  the  month  of  Ootober/' 


Chaurand  «.  Angerstein,  Peake,  R.  43; 
and  as  to  the  **priyUege''  of  an  East 
Indiaman,  Birch  v.  Depeyster,  4  Camp. 
385 ;  "  Scarlet  enttings,^  Bridge  v.  Wain, 
1  Stark.  R.  504.  As  to  a  contract  to  pur- 
chase '•'abthil  three  hundred  quarters  of 
foreign  rye,  UUU  more  or  less,  shipped  on 
board,  &o./'  does  v.  Bglin,  2  B.  &  Ad. 
106. 

(x)  Rawlins  e.  Jenkins,  4  Q.  B.  419, 
421. 

(y)  Biddlecombe  v.  Bond,  4  A.  &  £. 
832;  and  see  Parker  v.  Gossage,  2  Cr. 
M.  &  R.  617.. 

(2)  See  Pribble  p,  Bofl^nrst,  1  Swanst 

1,  329. 
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the  rule,  tliat  the  words  of  a  contract  shall  he  oonstraed  Bioat 
Mercim.      strongly  against  the  promisor  (^^^        .  .  ,       , 

tile  oon-  In  cases  of  mercantile  contracts  the  words  employed  may,  by 
tracts.  usage,  bear  a  very  different  meaning  from  their  natural  one ;  and 
such  meaning  may  be  made  matter  of  evidence.  Hence  it  is,  that 
mercantile  contracts  are  to  be  construed  according  to  the  usage  and 
custom  of  merchants  (fi) ;  and,  accordingly,  when  they  contain  pe- 
culiar expressions  which  have,  in  particular  places  or  trades,  a 
known  meaning  attached  to  them,  it  is  for  the  jury  to  say  what  the 
meaning  of  these  expressions  is,^  although  it  is  for  the  Court  to  de- 
cide what  is  the  meaning  of  the  contract  (c). 

Thb  5th.  Another  rule  is,  that  every  contract  is  to  be  oonstraed  with 

oomSuot  reference  to  its  object,  and  the  whole  of  its  terms  (d);  and,  aocoid- 
«o  BE  00V-  ingly,  the  tahole  context  must  be  considered  in  endeavoring  to  col- 
lect the  intention  of  the  parties  (e),^  even  although  the  immediate 
object  of  inquiry  be  the  meaning  of  an  isolated  cmuse.  JSEc  antec^ 
dentSbm  etoon8mie$itibu9  fi  optima  intarpretatio*  Nam  verba  debent 
hUdUgi  cum  ejjeeta  vt  Te%  magis  valeat  quam  pereat  (/).^    We  havo 


[a)  Post,  93.    See  Taylor  v.  Briggs,  2  Q.  6  U  E  487 ;  &  C.  IS  L.  J.  17,  (C.  B.) ; 

525.  and  see  Maaon  v.  Cole,  4  Exch.  376, 

•    (b)  Per  Gibbs,  0.  J.,  Gibbon  p,  Tonng,  8  (e)  See  Starers  v,  Corling,  3  Soott,  740. 

Taunt  254,  261.  1 ;  S.  C,  nom.  Stevens  v.  Corling,  3  Bing. 

(tf)  Per  Parke,  R,  Hntc^son  p.  Bowker,  N.  C.  365. 

a  M.  &  W.  535,  642.  (/)    2  BL    Com.  379,   380,   citing   1 

(<Q  Per  Wilde,  C.  J.,  Bichards  t>.  Black,  Bolstr.   101;   1   P.   Wms.   4fi7;   Ftowd« 


1  Post,  97,  notes;  ante,  20,  note;  Eaton  «.  Smitfa,  20  Hck.  160,  cited  ante,  79,  note; 
1  Amoald  Lis.  (2d  Am.  ed.)  66,  et  seq.  and  notes ;  Wayne  p.  Steamboat  General  Pik% 
16  Ohio,  421 ;  Robinson  v,  Fiske,  26  Maine,  405. 

Usage  of  trade  cannot  be  set  up,  either  to  contravene  an  established  role  of  law,  or 
to  Taiy  the  terms  of  an  express  oontraot  But  all  contracts  made  in  the  ordinal^ 
course  of  business,  without  particular  stipulations,  express  or  implied,  are  presumed 
to  be  made  in  reference  to  any  existing  custom,  relating  to  such  trade ;  and  it  is  always 
competent  for  a  party  to  resort  to  such  usage  to  ascertain  and  fix  the  terma  of  the 
oontraot  Sewall  v.  Gibbs,  1  Hall,  602 ;  Astor  p.  Union  Ins.  Co.  7  Cowen,  202 ;  Peisch 
V.  Dickson,  1  Maaon,  11, 12 ;  Nelson  v.  Hanford,  3  Mees.  &  Welsh.  206 ;  Morrell  r.  Frith, 
3  Mees.  <b  Welsh.  402 ;  1  Smith  Lead.  Cas.  305  et  seq.,  in  notes.  See  also  Rankin  v. 
The  Am.  Ins.  Co.,  1  Hall,  619. 

A  person  entering  into  a  contract  is  not  bound  l^  the  asage  of  a  partieular  bon> 
ness,  unless  it  be  so  general  as  to  Aimish  a  presumption  of  knowledge,  or  it  is  proved 
that  he  was  acquainted  with  it  Stevens  t^.  Reeves,  9  Pick.  198.  In  this  case,  a  rule 
that  obtained  in  a  woollen  ftctoiynn  a  town,  and  in  some  other  neighboring  fhctories, 
that  a  workman  should  not  quit  without  giving  notice,  was  not  binding  on  one  not 
proved  to  have  known  it  See  Hunt  p,  Otis  Company,  4  Metcalf,  464 ;  &ttermaa  v. 
Pierce,  3  Hill,  174  ;  Parrott  p.  Thatcher,  9  Pick.  426 ;  Collins  p.  Hope,  3  Wash.  C.  a 
149  ;  Trott  p.  Wood,  1  GalUson,  443 ;  Dawson  p.  Kittle,  4  Hill,  107. 

As  to  the  custom  in  the  com  trade,  see  Johnston  p.  Usbome,  3  P.  &  Dav.  296 ;  Clark 
«.  Baker,  11  Metcalf,  186. 

As  to  the  meaning  of  the  terms  *'  good  ^  and  *'  line  "  barley,  see  Hutchinson  «.  Bow- 
ker,  6  M.  &  W.  540. 

<  Gray  p.  Clark,  11  Vermont,  683 ;  Kelly  o.  Afills,  8  Hammond,  (Ohio)  326 ;  Patri^ 
«.  Grant,  14  Maine,  233 ;  Washburn  v.  Gould,  3  Stoiy,  C.  C.  122 ;  NetUeton  tr.  KUinga, 
13  N.  Hajnp.  446 ;  Stewart  o.  Preston,  1  Branch,.  16 ;  Warren  p.  Moryfield,  8  Mei- 
«alf,  96. 

'  Where  a  clause  in  a  contract  is  susceptible  of  two  constructions,  it  must  be  taken 
In  the  sense  that  will  give  to  it  some  operation,  rather  than  that  which  wiU  eive  it 
none.  Evans  «.  Sanders,  8  Porter,  497 ;  Riley  p,  Yanhouton,  4  Howard,  (Miss.)  428 ; 
Kaewer «.  Emerson,  9  Pick.  422;  Wheelook  o.  Freeman,  18  Pick.  167;  Heywoodtu 
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already  seen,  that  in  the  case  of  a  bond  with  a  condition,  the  condi-     Wsock 
tion  may  he  read,  in  order  to  correct  and  explain  the  obligatory  part  TO^mTcOTr- 
of  the  instrument  (^).     So  we  hare  seen,  that  in  determining  the    sidkbkd. 
meaning  of  words  which  are  nsed  for  the  purpose  of  designating  v^-v'^^i^ 
periods  of  time, — such  as  the  words  "  from"  and  "until,** — the  whole 
contract  is  to  be  taken  into  consideration  (A).     So  it  would  seem, 
that  when  the  meaning  of  a  contract  for  Bervices  is  ambiguous,  the 
Court  will  take  into  their  consideration  even  the  price  agreed  to  be 
paid  for  those  services,  for  the  purpose  of  enabling  them  to  detei^ 
mine  the  extent  of  the  service  to  be  rendered  under  the  contract  (i). 
So,  in  a  covenant  to  pay  so  much  for  every  statute  acre  of  coal 
*which  should  be  fcuni  under  certain  lands,  and,  until  the  price    [  •SS  ] 
should  be  fully  paid,  to  pay  part  of  the  said  price  every  year,  wheth- 
er the  whole  of  an  acre  of  coal  should  be  gotten  in  every  such  year 
or  not ;  the  word  "  found  **  was  construed  to  mean— contrary  to  its 
strict  and  primary  meaning — *^  ascertained  to  lie  and  be ; "  because 
the  instrument,  taken  as  a  whole,  showed  that  the  price  was  to  be 
paid  for  coals  "  found  "  and  not  for  coals  "  gotten  "  Qc).    In  like  Words 

may  b6 

156.    See  Trenohard  v.  Hoekiiui,  Wineh.  (A;)   Jowett  v.  Spencer,   (in  emnr),  1   ^d.    ^^ 

S^,  per  Hobnrt,  C.  J.;  per  Lord  EUen-  Sxch.  647 ;   xerersing  the  jnc^ent  of 

boTQfndb,  Barton  ».  Fitzgerald,  16  East,  the  Court  of  Erchequer,  &  0.  15  M.  & 

541 ;  Pttyler  v.  Homerfham,  4  M.  &  S.  W.  662.    So,  where  a  ooiint  in  assumpsit 

426 ;  Sicklemore  v.  Thistleton,  6  Id.  12 ;  against  the    secretary   of  a  joint-stock 

per  Best,  G.  J.,  Saward  «.  Anstey,  2  Bing.  company  stated,  that,  on  saoh  a  day  it 

522 ;  8,  C.  10  Moore,  55.    **  AU  the  clan-  was  agreed  by  and  between  the  plaintiiF 

les  of  agreements  are  interpreted  by  each  and  the  company,  that  from  the  1st  day 

odier,  giving  to  each  the  sense  derived  of  January  then  next,  the  plaintiff  should 

from  toe  entire  act:''  Gode  Ctvil,  Book  reoeive  and  accept  a  salary  of  100(.  per 

HL  tit  3,  8.  5,  art  1161.    The  same  rule  annum  in  lieu  of  rendering  an  annual 

appHea  in  construing  acts  of  parliament ;  bill  of  costs  for  general  business  trans- 

Mt  V.  Brandling,  7  B.  &  C.  643.  acted   by   him   for  Uiie  company ;   and 

(ff)  Ante,  74.  abould  and  would,  for  such  salary,  advise 

(A)  Wilkinson  v,  Gaston,  9  Q.  B.  137 ;  and  act  for  the  company  on  all  occasions, 

Ba  9.  Stevens,  5  East,  244.  in  all  matters  connected  with  the  compa- 

(t)  Pier  Bayl^  and  Vang^ian,  Bb.»  Allen  ny,  with  certain  exceptions :  it  was  held, 

•L  Cameron,  I  G.  &  M.  832.  that  the  promise  of  the  company,  to  be 


Benin,  10  Plek.  230 ;  Morey  ».  Homan,  10  Yermont,  567 ;  Hallowell  v.  Momn,  1  Scott 
H.R.80e. 

•*  Eveiy  contract  ouf^t  to  be  construed  so  as  to  give  it  effect,  according  to  the  real 
Intent  of  the  parties,  to  be  collected  from  all  the  terms  of  the  agreement ;  and  when 
the  exweaeiofns  are  equivocal,  such  intent,  gathered  from  tiie  whole  of  the  in&trument, 
amet  determine  the  meaning  of  such  expressions.  If  the  terms  conflict,  or  ore  so  in- 
eftneistept  that  the  intent  of  the  parties  cannot  be  ascertained,  the  contract  may  be 
Mn^ktoiy,  by  reaeon  of  such  uncertainty ;  a  consequence  which  should  be  avoided,  if 
yoeeible.  The  parties  must  have  intended  something  by  Uieir  agreement.  I  am  not 
nwever,  apprised  that  it  has  ever  been  held,  that  a  construction  can  be  put  upon  a 
eooitaet  directly  oontradictingaU  of  its  express  stipulationa"  Per  Green,  J.,  Cobb  v, 
FiMOiteme,  3  Randolph,  437.  Therefore,  in  an  action  by  W.  L.  F.,  an  attorney,  upon  a 
— ^-  made  by  T.  C.  in  these  words : — '*  If  William  Cobbs,  who  is  ngw  prosecuted  for  the 
ge  of  murdering  Maxey,  is  not  found  guilty  of  murder  in  the  first  degree,  and 
aioieed  for  that  crime,  I  wiU  pay  to  Walter  L  Fountaine,  the  sum  of  200  dollars,  on 
before  the  12th  September,  1819."  It  was  contended  by  the  defendant,  who  pleaded 
the  prosecution  was  stiU  depending,  that  the  plaintiff  was  not  entitled  to  the 
ey,  until  W.  C.  was  acqmtted,  but  the  Court  held  the  contract  to  be,  that  the  money 
ahovld  he  paid,  if  the  accused  were  not  earufided,  by,  or  before  the  time  stipulated ; 
and  that  a  stipulation  to  pay  on  a  particular  day,  unless  some  event  shall  happen, 
vkicli,  in  its  nature,  may  happen  either  before  or  after  that  day,  implies,  that  the 
is  to  be  paid,  if  the  event  do  not  happen  before  tliat  day.    Id. 
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Whoui    manner,  words  may  be  fremspoaetZ,  if  it  be  iieoeBsaiy  to  do  so,  in  orde^ 

ooNTRAOT   to  give  efiFect  to  the  evident  intent  of  tb6  parties  (Z).     As  if  a  lease 
'^^i^^j^f '  for  years  be  made  in  February,  rendering  a  yearly  rent  payable  at 
JiEchaelma9^t/  and  Lady-day  during  the  term,  ^'  the  law  will  make 
a  transposition  of  the  feasts,  viz.,  at  Lady-day  and  Michaelmas-day, 
that  the  rent  may  be  paid  yearly  during  the  term.     And  so  it  is  in 
Q«aen^      the  case  of  an  annuity  (rn)J'    And  the  rule  which  is  laid  down  with 
^^"ftDcd^^  reference  to  the  construction  of  statutes,  namely,  that  where  several 
by  Bpeoi&L  words  preceding  a  general  word  point  to  a  confined  meaning,  the 
general  word  shall  not  have  such  a  meaning  as  to  extend  its  efiect 
beyond  subjects  e^mdem  gmem  (n),  would  seem  to  apply  equally  to 
the  construction  of  agreements :  indeed,  it  follows  as  a  corollary  to 
the  rule  of  construction  we  are  now  considering,  its  meaning  being 
simply,  that  every  word  shall  be  construed  in  conjunction  with  the 
words  that  accompany  it. 
When  real-       ^^  ^  upon  the  principle  of  this  rule  that,  when  the  words  in  the 
tais  may     operative  part  of  a  deed  or  agreement  are  of  doubtful  meaning,  the 
be  regard-  recitals  may  be  used  as  a  test,  to  discover  the  intention-of  the  par- 
ties, and  to  fix  the  true  meaning  of  those  words  (o).     Thus,  where 
it  w^  recited  in  a  composition  deed,  that  thedefendajit  was  indebted 
to  his  creditors  in  the  several  sums  mi  to  their  respective  names,  and 
that  they  had  agreed  to  take  of  him  15«.  in  the  pound  thereon ;  and 
the  creditors  then,  in  consideration  of  the  said  ld«.  in  the  pound 
[  *84  ]    paid  to  them  before  executing  *Hhe  deed,  released  the  defendant 
from  all  manner  of  actions,  debts,  claims,  and  demands  in  law  and 
equity,  which  they  or  either  had  against  him,  or  thereafter  could, 
should,  or  might  have,  by- reason  of  anything  from  the  beginning 
of  the  world  to  the  date  of  the  release :  it  was  held,  that  the  release 
did  not  extend  to  anything  but  the  respective  debts  recited,  and  all 
actions  and  demands  touching  them;  for  the  general  words  of  the 
release  had  reference  to  the  particular  recital,  and  were  governed  by 
it  (^p)?-    And,  in  cases  of  this  kind,  parol  evidence  may  be  received 

infbrred  fhnn  this  a.^p'eement  according  &  C.  96. 

to  the  true  oonstmction  thereof,  was  a        (o)  Per  Curiam,  Walsh,  v.  TreTanion, 

promiee  to  oontinue  the  relation  of  attor-  15  Q.  B.  738,  751 ;  and  see  Beswick  0. 

ney  and  client  between  them    and  the  Swindells,  3  A.  &  £.  868,  881 ;  &  C.  5  B. 

plaintiff  at  least  for  a  year :  Elderton  v,  &  Ad.  914. 

Emmens  (in  error),  6  C.  B.  160;  rever-        (p)  VKyXer  v,  Homersham,  4  M.  &  S* 

sing  the  judgment  of  the  Court  of  C.  P.  in  423 ;  confirmed  in  Simons  v,  Johnson,  3 

S.  C.  4  C.  B  479.  B.  &  Ad.  175 ;  and  see  Lampen  r.  Corke, 

(Q  Parkhurst  v,  Smitih,  Willes,  R.  327,  5  B.  &  Aid.  606 ;  a  C.  1  D.  &  R.  211 ; 

332,  per  Willes,  C.  J.;  Shep.  Touch.  84^  per  Lord  Bllenborough,  Hasaellt^.  Long.  2 

(m)  Co.  Litt.  217  b.  M.  &  a  369 ;  BottreU  v.  Summers,  2  Y.  ^ 

(n)  Per  Lord  Denman,  Reg.  v,  Nevill,  8  J.  407. 
452,  463 ;  Sandimon  v.  Breach,  7  B. 


aS^ 


1  In  Rich  9.  Lord,d8  Pick.  825,  Shaw,  C.  J.  said : — **  It  is  now  a  general  rule  in  con- 
struing releases,  especially  where  the  same  instrument  is  to  be  executed  by  varioua 
persons,  standing  in  various  relations,  and  haying  yarious  kinds  of  claims  and  de- 
mands against  the  releasees,  that  general  words,  though  the  most  broad  and  compre- 
hensiye,  are  to  be  limited  to  particular  demands,  where,  it  manifestly  appears,  by  the 
consideration,  by  the  recital,  by  the  nature  and  circumstances  of  the  seyeral  demands, 
to  one  or  more  of  which  it  is  proposed  to  apply  the  release,  that  it  was  so  intended  to 
be  Umitod  by  the  parties.  And  for  the  purpose  of  ascertaining  the  intent,  eyery  paTt 
of  the  instrument  is  to  be  considered."  6e«  Jackson  v,  Stackhoude,  1  Cowen,  126  ; 
Lyman  9.  Clark,  9  Mass.  235. 
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to  explain  the  nature  of.  the  matter  recited,  where  the  recital  is  in     Wrou 
general  terms  (j).  'to  m^k- 

fiut  when  the  words  in  the  operative  part  of  an  instrument  are  ^bidered.' 
dear  and  onambiguous,  thej  cannot  be  controlled  by  the  recitals  (r).  y^^^s/^^^i^ 

And  even  where  there  is  no  recital,  general  words  in  an  agree-  When  not 
ment  will  be  qualified  by  a  subsequent  special  provision,  unless  full  General 
effect  can  be  iriven  to  both  parts  of  the  instrument,  without  altering:  "Strained 
^r  modifying  either  («).      Thus,  whore  in   a  lease   of  a  colliery  p^ns-' 
there  was  a  covenant  to  pay  as  rent  ^'  one-third  part  of  the  money  ions. 
that  should  arise,  be  made,  received,  or  produced  from  the  sale  of 
the  coals  f  and  also  a  covenant  to  keep  '*  true  accounts  of  all  coal 
daily  raised,  and  to  make  and  deliver  true  copies  thereof  to  the  les- 
sor:'' it  was  held  that,  taking  the  two  covenants  together,  the  rent 
was  to  be  calculated  on  the  amount  of  coals  sold,  and  not  on  the 
amount  of  money  actually  received  (t).     Again  :  a  lease  was  grant- 
ed by  the  plaintiff  to  J.  S.,  and  the  defendant  was  a  party  thereto. 
J.  S.  covenanted,  generally,  to  pay  the  rent,  and  there  was  also 
a  covenant  by  the  defendant  that  J.  S.  should  pay  the  rent  an  the 
rmpeetive  dayt^  and  that  he  should  perform  the  other  covenants ;  and 
that,  in  caae  J.  S.  should  not  pay  the  rent  for  forty  days,  defendant 
would  pay   it  on  demand :  and  the  Court  held,  that  the  defend-  ' 
ant  was   not  liable  until  after  default  by   J.    S.   for  forty  days ; 
for  that  the  preceding   general  covenant  by   the  defendant  was 
qualified  by   the  latter  stipulation,   which    they   thought  was  in- 
troduced   for    his  ease   and  protection:    ''the  covenants   of  the 
defendant,  though  several  in  point  of  fact,  not  being  so  in  point  of 
obligation  (jii)"    And  so,  where  a  bill  of  sale  assigned  to  R  <'  all 
the  uooaehold  goods  and  furniture  of  every  kind  and  ^description  in    r  095  1 
a  certain  house,  more  particularly  mentioned  and  set  forth  in  an  in- 
ventory or  schedule  of  even  date  therewith ;''  but  the  inventory  did 
not  mention  all  the  goods  in  the  house :  it  was  held,  that  no  goods 
passed  under  the  bill,  except  those  specified  in  the  inventory  (2;). 

But  this  rule  must  be  received  with  the  qualification  expressed  in  ^^o^m  de^ 
the  well  known  maxim, — faha  demonstratio  non  nocet ;  the  meaning  J^^JjJJ^ 
of  which  is,  that  if  there  be,  in  the  former  part  of  the  instrument, 
an  adequate  and  sufficient  description,  showing  with  convenient  cer- 
tainty the  subject-matter  to  which  it  was  intended  to  apply,  a  sub- 
sequent erroneous  addition  will  not  vitiate  that  description  {y)?- 

And  with  reference  to  this  subject  we  may  remark,  generally,  that  ^^^^^^^^ 
idthough  in  the  construction  of  all  instruments,  it  is  the  duty  of  the  f^^ 

must  de- 
ed Sunons   v.   JohnBon,   3  B.  &  Ad.  (u)  Sicklemore  v,  Thistleton,  6  M.  dc  S.  P^nd  on 

175.  9.  the  tvi- 

(r)  Walsh  V.  Trevanion,  15  Q.  B.  783,  (z)  Wood  v.  Bowcliffe,  6  Ezch.  407.  dentin- 

751.  (y)    MorreU   v,  Fisher,    4  Exch.  691,  tention  of 

(1)  See  Rigby  v.  Great  Western  Rail-  604;  Llewellyn  o.  JSarle  of  Jersey,  11  M.  the  pap- 

viy  Company,  4  Exch.  220,  229.  &  W.  183,  189  ;  Doe  d.  Habbard  v.  Hub-  ties. 

(4  Edwards  9.  Bees,  7  C.  ft  P.  340.  bard,  15  Q.  B.  227,  241,  245. 

» 

1 80  a  biU  of  sale,  containing  an  inrentory  of  the  articles,  and  adding,  "  said  prop- 
erty being  sutjeet  to  "  certain  mortgages  specified,  is  a  bill  of  sale  of  all  the  property^ 
in  the  inventory,  although  some  of  the  artioles  are  not  opyered  by  the  moirt^kges. 
Hidgway  9.  Bowman,  7  Gushing,  268. 
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Wtaou     Cloitrt  sot  to  confine  itself  to  the  force  of  particnlar  expreeakma,  bnl 
i»  B^oOT-  *°  collect  the  intention  of  the  parties  from  the  whole  inBtnunent 
(mmio,    t^ken  together ;  still  it  moBt  be  home  in  mind,  that,  -where,  hy  the 
''^^-.^-^^  u9e  of  general  words,  aoch  intention  is  clearly  and  nneqnivoeally 
expressed,  every  Court  is  bonnd  by  it,  howerer  capricious  it  may  be, 
unlesB  it  be  plainly  controlled  by  other  parts  of  the  inBtrument  (2),' 
Thng,  where  a  covenant  was  entered  into  by  the  asaignor  of  cer- 
tain shares  in  a  patent  right,  that  be  had  good  right,  fnll  powerf 
and  lawfnl  aothority  to  assign  and  convey  the  said  shares,  and  that 
he  had  not  by  any  means,  directly  or  indirectly,  forfeited  any  right 
or  authority  he  ever  had,  or  might  have  had,  ofer  the  same :  it  was 
held,  that  the  generality  of  the  former  words  of  the  covenant  was 
not  restrained  by  the  latter  (a);  and  Lord  Alvanley,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  said :  "  From  all  the  caaes  npon  this 
snDJect  it  appears  to  be  determined,  that,  however  general  the  words 
of  a  covenant  rosy  be,  if  standing  alone,  yet  if,  from  other  coven- 
ants on  the  same  deed,  it  is  pUiink/  and  irrengtibly  to  he  inferred  that 
the  party  conld   not   have  intended  to  have   used  the  words  in 
the  general  sense  which  they  import,  the  Court  will  limit  the  opera- 
tion of  the  general  words.     The  question,  therefore,  always  has  been, 
1  irretistihk  inference  does  arise ;  for  if  such  an  inference 
[  *86J  jtn  concomitant  covenants,  they  will  control  *the  gener- 

in  independent  covenant  in  the  same  deed." 
if  Barton  v.  Fitzgerald  (&)  also  is  an  authority  to  show, 
neither  a  recital,  nor  the  other  covenants  in  a  deed, 
evince  a  clear  intention  to  restrict  the  plain  general  words  of  an  io- 
dependent  clause,  that  clause  shall  receive  its  exclusive,  unrestricted, 
and  absolute  meaning.  In  that  case,  A.,  by' deed,  (after  reciting  an 
original  lease  granted  to  another  far  a  tfrm  of  ten  ytan,  which  by 
metne  assignments  had  vested  in  him,  and  that  the  plaintiff  had 
contracted  for  the  absolute  purchase  of  the  jn^mises),  assigned  the 
same  to  the  plaintiff,  for  and  during  all  theresidne  of  the  said  term 
of  ten  years,  in  as  ample  a  manner  as  he.  A.,  might  have  held  the 
same,  subject  to  the  payment  of  rent  and  perfoimance  of  covenants ; 
and  A.  then  covenanted  that  the  lease  waaagood  and  tubeutw^  lease, 
vahd  in  law,  and  that  it  was  not  forfeited,  or  otherwise  determined, 
or  become  void  or  voidable :  and  it  was  held,  that  the  generality  of 
this  covenant  for  title,  which  was  w.'pforUd  by  the  recital  of  the  bar- 
gain for  an  absolute  term  of  ten  years,  was  not  restrained  by  other 
covenants,  which  went  only  to  provide  for  or  against  the  acts  of'  the 
assignor  himself,  or  those  who  claimed  under  liim ;  such  as  a  cove- 


paitioular  aorenatit  irill  qiuiliiy  tiie  gene-  4  Taunt  3! 

nlit;  of  a  ooTenuit  in  law,  or  implied        (n)  Bease  t^  SteTenKn,  3  B.  ^  P.  fi6S. 

ooTsnuit;  m  in   tlie  oae  of  the  wordi        \b)   16  East,  630.    See  AirUier,  ss  to 

danm  and  grant  in  a  laae,  followed  by  a  corenantB  of  tbls  nature.  Piatt  on   Cor. 

Mvenant  %  the  lesur  for  qiiiet  eqjo;-  34,  49, 137, 379. 

meat,  against  hie  own  not,  of  the  acta  of 

'.  MoCotineU,  4  Qlfan,  536. 
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aaut  agui^t  ]aeiuabrmice8»  except  an  nnderleaAe  of  pwrt  by  the  aa-     W^ous 
sigaor  for  three  ye^rs }  and  for  quiet  enjoyment ;  and  for  further    «>ktbaot 
asaarance.    And,  therefore,  as  it  appeared  that  the  original  lease    ax^iKof' 
was  for  ten  years,  determinable  on  a  life  in  being,  which  dropped  be-  s^rv-^/ 
fore  the  ten  years  expired,thongh  not  till  after  the  covenant  of  the 
assignor ;  the  Court  decided  that  the  assignee  might  assign  a  brejach 
upon  the  absolute  covenant  for  title*     And  where,  by  a  memoran- 
dum of  agreement  containing  words  of  present  demise,  A.  agi^ed  to 
let  certain  premises  to  B.  for  two  years,  a/t  a  rent  certain,  au4 
that  B.  should  have  the  right  of  purchasing  the  premises  at  the  ^n4 
^t  or  at  any  time  during  the  term  for  a  given  sum, — "  it  being  un- 
derstood that  A.  is  possessed  of  the  same  premises  for  his  own  life^ 
and  the  life  of  M.,  aQd  the  survivor  of  them :"  it  was  held,  that  biy 
this  agreement  A.  bound  himself  to  make  title  to  the  premises  for 
the  lives  of  himself  and  M.,  ai|id  the  life  of  the  survivor  (c). 

A  covenant  was  entered  into  for  qtdet  enjoyment  during  a  terqi, 
viLhout  interruption,  by  J.  M.,  his  executors,  &c.,<?r  my  other  fer*- 
MM  uikatmeuer^  claiqiii^g  or  having  any  estftteor  right  in  the  prm- 
ises,  aqd  that  free  and  oischarged  by  J.  M.,  his  ^heirs,  &c.,  from  all  [  987  ] 
fermer  gifts,  grants,  &c.  by  J.  M.,  or  their  or  either  of  their  acts  or 
procurement ;  which  covenant  was  preceded  by  a  covenant  that  the 
lease  was  a  good  lease,  potwithst^nding  any  act  of  J.  M.,  and  fplr 
lowed  by  a  covenant  for  further  assurance  by  J.  M.,  his  executors, 
&0.,  and  all  persons  claiming  any  estate  lender  him  or  them  :  and 
the  Coart  held  (Park,  J,,  dmmtiefvte)t  that,  looking  to  the  whole>of 
the  deed,  aad  vi^win^  the  restrictive  nature  of  the  covenants  imme- 
diately preeeding  and  following  the  covenant  for  quiet  enjc^meniy 
that  covenant  lamt  be  taken  to  extend  only  to  the  acts  of  the  party 
himself,  and  of  Aose  claiming  under  l^im  ;  ^d  th^  the  words  '^  aU 
persons  whatsoever,''  must  be  understood  to  mean  pei^ns  of  the 
same  deaeription  as  those  mentioned  in  the  other  covend^nts  (S). 

But  the  general  introductory  ivord3  of  one  of  the  usual  covenautfi 
for  title  wiU  not  be  dri|.wn  down  in  this  way,  and  applied  tQ  others 
in  which  they  are  not  found,  when  it  appears  from  other  pf^rts  of  th^ 
deed,  that  sueh  was  npt  the  intentioii  of  the  parties  (e). 

The  defendant  pnrchaised  an  estate  charged  with  an  ai^nuity  ^ 
IL  8.,  and  as  part  of  the  bargain  he  covenanted  with  the  vendor 
^  ^fay  ike  cmmiity  to  the  persoji  who,  for  the  time  being,  should 
he  entitled  thereto ;  imd  that  he  would  at  all  times  indemmfp  the 
vendor  from  all  aotioufi,  claims,  &e.  on  account  of  thje  annuity." 
The  annuity  was  only  charged  on  the  land,  and  was  not  a  personal 
charge  on  the  vendor :  and  the  Court  decided,  that  the  covenant  to 
pay  the  annuity  was  absolute  and  independent,  and  not  qualified  by 
the  covenant  of  indemnity  ;  and  that  therefore  the  vendor  might 
sue  for  the  non-payment  of  the  annuity  to  the  party  entitled,  al- 
though he,  the  vendor,  was  not,  and  could  not  be  damnified  (/). 

And  upon  the  principle  of  the  rule  now  under  consideration  it. in  OontrMt 

nay  b6 

liilki'Kd. 
(c)  WdrthingUm  v.  Warrington,  6  0.  E        ^e)  Young  v.  Ridncook,  7  G.  B.  810, 840.  f^m  ,^. 

^.  If)  Saward  p,  Anstey,  10  Moore,  56:  8.  i^m 

W  Nmd  r.  Marshall,  3  Moore,  70S;  a    0.  3  Kng.  619.  ""^ 

C.l]kftB.dl9. 
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from 
words  of 
ezoeption, 


orproTiBo, 


or  condi- 
tion. 


SffMtof 

exoep- 

tions. 


held  farther,  that  where  words  of  recital  or  reference  manifest'  a 
clear  intention  that  the  parties  should  do  certain  acts,  the  Conrts 
infer  from  them  an  agreement  to  do  such  acts,  just  as  if  the  instru- 
ment had  contained  an  express  agreement  to  that  effect  (g).^  Thus, 
in  Sampson  v.  Easterby  (A),  where  a  lease  of  an  undiyidea  third  part 
of  certain  mines,  contained  a  recital  of  an  agreement  made  by  the 
lessee  with  the  lessor  and  the  owners  of  the  other  two-thirds,  for 
pulling  down  an  old  smelting  mill,  and  building  another  of  larger 
aimensions ;  and  the  lease  also  ^contained  a  covenant  to  keep  such 
new  mill  in  repair,  and  so  to  leave  it  at  the  expiration  of  the  term  ; 
but  did  not  contain  a  covenant  to  build  it :  it  was  held,  that  such 
covenant  was  to  be  implied,  and  that  the  lessor  of  the  one-third 
might  maintain  an  action  of  covenant  upon  it  in  respect  of  his  in- 
terest. 

So,  for  the  same  reason,  words  used  by  way  of  exception  may  con- 
stitute a  covenant  or  agreement  (%).  Thus,  a  covenant  in  a  lease  to^ 
plough  the  premises  demised,  "  except  the  rabbit-warren  and  sheep- 
walk,''  amounts  to  a  stipulation  not  to  plough  the  rabbit-warren  and 
sheep-walk,  and  covenant  lies  for  so  doing  (J).  And  in  like  manner 
a  covenant  or  agreement  may  arise  even  from  words  introduced  in- 
to a  clause  by  way  oi promio  or  condition;  that  is,  if  there  be  suffi- 
cient to  show  that  the  parties  meant  to  agree,  that  the  particular 
act  mentioned  in  the  clause  should  be  done  (2).  Thus,  if  a  lessee 
covenant  to  repair,  "  provided  always,  and  it  is  agreed,  that  the  les-  ' 
sor  shall  find  timber,^  the  lessor  is  liable  to  an  action  of  covenant 
if  he  refuse  to  find  timber ;  and  the  clause  is  not  a  mere  qualifica- 
tion of  the  lessee's  covenant  (m).  So,  where  a  lease  was  granted  to 
A.,  on  condition  that  he  should  keep  and  leave  the  premises  in  as  good 
plight  as  he  found  them  ;  it  was  decided  that  he  was  liable  in  cove- 
nant for  omitting  to  leave  the  premises  in  ^ood  plight,  for  such  an 
agreement  was  to  be  implied  (n).  But,  if  the  lessee  of  a  term  as- 
sign it  by  indenture  sealed  by  the  assignee,  and  thereby  assign 
"  SfuJtgect  to  the  payment  of  the  yearly  rent,  and  the  performance  of 
the  covenants  and  agreements  reserved  and  contained  in  the  said 
lease ;''  this  does  not  amount  to  a  covenant  to  pay  the  rent  during 
the  residue  of  the  unexpired  term  ;  and  the  lessee,  therefore,  cannot 
sue  the  assignee  in  covenant,  for  rent  which  he  has  been  called  upon 
to  pay  to  the  lessor  after  the  assignee  has  assiened  over  (o). 

The  general  mode  of  construing  deeds  in  which  there  are  excep- 
tions, is  to  let  the  exceptions  control  the  instrument,  so  far  as  the 


(g)  Aspdin  V.  Anfltin,  d  Q.  B.  671, 

(A)  9  B.  &  a  505 ;  affirmed,  in  error, 
1 C.  &  J.  105  ;  and  see  Saltoun  v.  Hooston, 
1  Bing.  483. 

(t)  See  per  Lord  Gilford,  in  Saltoun  «. 
Houston,  1  Bing.  433 ;  and  Lord  Tenter- 
den,  9  B.  &  C.  518-14. 

(k)  Doke  of  St.  Albans  v.  Ems,  16 
Ea«t,  852. 


(I)  Piatt  on  Oov.  36-7. 

(m)  Id.;  Haider  v,  Taylor,  Brownl.  23  ; 
Pordage  t».  Cole,  T.  Rajm.  183;  a  C.  1 
Ley.  274. 

(f»)  Id.;  40  Edw.  8,  5  b;  Bae.  Abr. 
"  CoTenant,''  (A.)  ;  RoU.  Abr.  518.  See 
Geary  v.  Beaaon,  Cro.  Car.  128. 

(o)  Wolyeridge  v.  Steward,  1  C.  A;  M. 
645,  reversing  the  Judgment  of  the  C.  !B. 
in  Steward  v,  Wolyeridge,  9  Bing.  60. 


1  Ante,  16,  note. 
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words  of  it  extend,  and  no  further ;  and  then,  npon  the  case  tbeing     Whoub 
taken  ont  of  the  letter  of  the  exception,  the  deed  operates  in  full   contract 

-  ,     V  ^  ^  TO  BE  CON- 

loroe  {p).  .  siBERKD. 

In  general,  a  contract  must  be  construed  by  the  provisions  ^con-  v^-v*-^ 
tsined  in  it,  and  hot  by  anything  dehors ;  but  still,  in  some  cases.  The  Court 
the  Court  will  look  at  the  subsequent  aeU  of  the  parties, — although  ^^i  8on»e- 
not  to  subsequent  declarcOiMM  or  odTnimtms,  either  verbal  or  writ-  ^JJJJ  jj^ 
tm  (})— 'in  order  to  ascertain  their  intention  at  the  time  of  making  instni- 
the  contract  (r).     So,  where  an  instrument  appears  to  have  been  ^^^ 
altered,  the  Court  will  look  at  it  as  it  originally  stood,  and  at  the    L   ^^  J 
alterations  which  have  been  made  in  it,  to  see  whether  those  altera- 
tions will  throw  any  light  upon  the  question  of  intention  (8) :  and 
equity  will  look  even  to  a  second  instrument,  in  construing  the 
efiect  of  a  former  (f).     So,  several  deeds  made  at  ih  mme  time  to 
effect  one  object,  will,  at  least  in  equity,  be  construed  as  one  assur- 
ance, but  so  that  each  shall  have  its  distinct  effect  in  carrying  out 
the  main  design  (u).^    Thus,  where  a  father  put  his  son  apprentice, 
and  entered  into  i^  bond  of  10002.  for  his  fidelity,  and  at  the  same 
time  took  a  covenant  from  his  master,  that  he  would  see  his  appren- 
tice make  up  his  cash  at  least  once  a  month :  it  was  held,  on  a  bill 
filed  to  be  relieved  against  an  action  brought  on  the  bond,  thatihe 
bond  and  the  covenant  ought  to  be  taken  as  one  agreement ;  and 
diat,  therefore,  the  father  should  be  answerable  for  no  more  than 
the  master  could  prove  the  apprentice  embezzled  in  the  first  month 
when  the  embezzlement  began  (x).     So,  where  a  man  covenanted 
by  marriage  articles  to  pay  the  legacies  charged  upon  his  wife's 
estate,  ana  gave  a  statute  and  also  a  mortgage  of  his  own  estate  to 


(p)  Per  Lord  Kenyon  in  Bowring  v. 
BauUe.  cited  in  7  T.  K  216,  n. 

(^  Per  Lord  Campbell  and  Erie,  J., 
lewis  9.  Nicholflon,  21  L.  J.  311,  315,  317, 

(r)  CSiapman  v.  Bluok,  5  Sooti,  515. 
'   (t)  PerBajley,  B.,  Strickland  v.  Max- 
v4  2  C.  AM.  539,  550;  [Warren  v.  Mer- 


riiield,  8  Metcalf,  93.1  And  this  rule  was 
acted  on  by  Cressweil,  J.,  in  the  case  of 
Hudson  tF.  Haalam,  tried  at  the  sittings 
at  Westminster  in  Mich.  Term,  1849,  MS. 

(t)  Fowler  v.  Hunter.  3  Y.  &  J.  506. 

(ti)  1  Fonbl.  Tr.  £q.  5th  edit.  436, 
437. 

(z)  Montague  v.  Tidoombe,  2  Vem.  519. 


*  Sereral  instniinents  in  writing,  made  at  the  same  time,  between  the  same  parties, 

id  velating  to  the  same  subjects,  constitute  but  one  agreement.  Stephens  v,  Baird,  9 
g«en,  274;  Makepeace  v.  Harvard  College.  10  Pick.  302 ;  Sibley  v.  Holden,  10  Rck. 
*oO ;  Hunt  v.  Livermore,  5  Pick.  395 ;  Applegate  v.  Jaooby,  9  Dana,  209 ;  Strong  v. 
^■nMB,  11  Verm.  221 ;  Odiome  v.  Sargent,  6  N.  Hamp.  401 ;  Baymond  v.  Roberts,  2 
Aiken,  204-;  Reed  v.  Field,  15  Vermont,  672;  Ewer  v.  Myrick.  1  Gushing,  16,  22; 
Wkitehnrst  v.  Boyd,  8  Alabama,  375 ;  Sewall  v.  Henry,  9  Alabama,  24 ;  Cordray  v. 
^tatdtcai,  2  Richardson,  518 ;  Casey  v.  Holmes,  10  Alabama.  776 ;  Duncan  v,  Charles, 
4  Seamaum,  561 ;  Barnard  v,  Cushmg,  4  Metcalf,  231 ;  Hunt  v.  Frost,  4  Gushing.  54. 

And  the  Court  will  presume  such  a  priority  in  the  execution  of  them  as  will  best 
cfeet  the  intent  of  the  parties.  Newhall  v.  Wright,  3  Mass.  138 ;  Whitehurst  v,  Boyd, 
8  Alahama,  375 ;  SewaU  r.  Henry,  9  Alabama,  24. 

^Vhere  there  are  two  instruments,  one  fUU  and  explicit  as  to  the  intent  and  mean- 
^■9  of  the  parties,  and  the  other  general,  but  referring  to  and  adopting  the  stipula- 
*>oas  ootntained  in  the  former,  in  giving  a  construction  to  the  agreement  of  the  par- 
^M,  both  instruments  wiU  be  considered  as  forming  but  one  agreement  Rogers  v. 
riWfliiKl,  13  Wend.  114 ;  Adams  v.  Hill,  16  Maine,  215. 

When  writt3n  instruments  have  reference  to  a  former  contract,  and  contain  recitals 
€  its  sabjeet-matter,  and  it  appears,  that  there  is  a  yariance  between  such  instru- 

ito,  and  between  them  ana  the  contract,  the  recitals  are  to  be  explained  and  cor- 
bj  the  contract  to  which  reference  is  made.    Sawyer  v.  Hammatt,  15  Maine,  40. 


• 

secure!  the  same ;  and,  by  an  indorsement  "apcni  the  mortgage,  the 
same  was  to  be  roid,  unless  the  wife's  estate  was  settled  upon  him 
for  life  according  to  the  marriage  articles  ;  this  indorsement,  though 
upon  the  mortgage  only,  was  heM  to  be  sufficient  in  ^uity  to  dis- 
charge the  statute    and    articles ;  for  all   the  instruments  being 
executed  at  one  and  the  same  time,  authenticated  by  the  same  wit- 
nesses, and  part  of  the  same  agreement,  they  were  to  be  i^wed  bai 
as  one  conveyance  (  y). 
Ambign-         It  is  also  a  well  approved  rule  that,  where  parties  have  used  Ian- 
oiu  terms,  guage  which  admits  of  two  constructions,  the  one  contrary  to  the 
apparent  general  intent,  and  the  other  consistent  with  it,  the  law 
assumes  the  latter  to  be  the  true  construction  (2;). 
Inoonsis-         go  where  the  diflFerent  parts  of  an  instrument  are  inconsistent 
pMiMit  *"  *^*h  ^^^^  other,  effect  must  be  ffiven  to  that  part  which  is  cakula- 
oiaoses.       ted  to  carry  into  effect  the  real  intention ;  and  that  part  which 
[  **90  ]    would  defeat  it  must  be  rejected  (a).      And  where  there  are  twe 
clauses  in  a  contract,  so  totally  repusnant  to  each  other  that  they 
<^nnot  stand  together,  the  f(»rmer  shall  be  received,  and  the  lattet 
rejected  (ft). 

6th.  It  is  an  undoubted  general  rule,  that  the  law  of  the  country 
where  it  is  made,  is  to  be  considered  in  expounding  the  contract  (c). 
Thus,  in  an  action  for  money  paid  for  the  use  of  an  infant,  but  not 
for  necessaries,  it  appeared  that  the  cause  of  action  accrued  in  Scot- 
land, and  that  the  defendant  was  under  age ;  but  it  did  not  appear 
from  the  evidence,  what  was  the  law  of  Scotland  in  regard  to  the 
defendant's  liability.     And  Lord  Eldon  said : — "  I  hold  myself  not 
warranted  in  saying  that  such  a  contract  is  void  by  the  law  of  Scot- 
Jand,  because  it  is  void  by  the  law  of  England,     The  law  of  the  comi- 
try  where  the  contract  arose  must  govern  the  contract ;  and  what 
that  law  is  should  be  given  in  evidence  to  me  as  a  fact.     No  such. 
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Lawrence  v.  Blatchford  ,  2  Vem.  his  domicile  in  France  shall  eigoy  in  tiiai 

FonbL    Tr.    £q.  5th    edit    487,  country  all  civil  rights,  so  long  as  he  sluall 

438.  continue  to  reside  there." 

(z)  Per  Curiam,  Ford  v.  Beech,  (in  er-        "  A  foreigner,  although  not  resident  in 

ror),  11  Q.  B.  852,  868.  France,  may  be  cited  before  the  French 

(a)  Per  Curiam,  Walker  v.  Giles,  6  C.  courts,  to  enforce  the  execution  of  eaga«- 

B.  662,  702.  ments  contracted  by  him  in  France  witk 
(6)    Shep.  Touch.   88;  1   Steph.  Com.  a  Frenchman;  he  may  be  summened  be- 

464 :  and  see  Fumivall  v,  Cwaniyes,  5  M.  fore  the  tribunals  of  France  on  account  of 

^  G.  736.  engagements  entered  into  by  him. 

(e)   Per  Lord    Mansfield,    Robinson  «.  Frenchmen  in  a  foreign  countxy.'^ 
Bland,  1  W.  Bl.  256,  258 ;  per  Tindal,        <<  A  Frenchman  may  be  summonod 

C.  J.,  Trimbey  v,  Yignier,  1  Bing.  N.  C.  fore  a  French  court  for  engagements 
151 ;  and  see  Fergusson  v.  Fyffe,  8  CI.  &  tracted  by  him  in  a  toe^  country. 
Fin.  121,  140.  See  the  cases,  3  Cj^t.  though  with  a  foreigner.  In  all  eauaea* 
Com.  L.  107-8 ;  Pothier  on  Contr.;  per  except  commercial  ones,  in  which  it  fsxw^ 
Cor.  in  Melan  v.  Duke  de  Fit^ames,  1  eigner  shall  be  plaintiff,  he  shall  Ite  xe- 
B.  &  P.  138 ;  and  De  la  Vega  v,  Yianna,  qiured  to  give  security  for  the  payment  of 
1  B.  <fe  Ad.  284.  By  the  Code  (^vil,  the  costs  and  damages  incident  to  tte 
Book  L  tit  1,  art.  13,  &c.,  it  is  prorided  suit,  unless  he  possess  in  France  imnuyn^ 
*'  that  the  foreigner  who  shall  haye  been  ble  property  of  value  sufficient  to 
permitted  by  the  gOYenunent  to  estaUiih  tee  such  payment '^ 
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eridenoe  lias  been  given,  and  I  cannot  take  the  fact  of  wliat  that    JttmjMKu 
law  IB  without -eiridence  (d)."^  s-^^v'v/ 

But  this  rule  admits  of  an  exception :  viz.  when  the  parties,  at  Ezoe^piion 
the  time  of  making  the  oontract  had  a  view  to  a  different  kingdom ;  ^^^ 
for  eontracts  are  also  to  he  considered  according  to  the  place  where 
they  are  to  be  executed  (e),     ThaB,*a  hill  of  exchange  payable  in 
Jhmde  is  a  foreign  bill,  although  it  be  actually  made  in  England  (/); 
and,  due  notice  of  dishonor  being  parcel  of  the  centrist,  it  is  suffi- 
cient, to  entitle  a  party  to  ^recover  on  such  a  bill  in  this  country,    [  ^^1  ] 
to  show  that  he  gave  sufficient  notice  of  dishonor  according  to  the 
law  of  France  {g). 

And  even  as  to  contracts  made  in  this  country,  there  are  cases  in  ^^^  ^^^ 
whieb  regard  must  be  had  to  the  usage  or  custom  of  the  place  where  phrases. 
the  eontraet  was  made,  or  to  which  it  has  reference,  in  order  to  dis- 
coYer  tiie  meaning  of  terms  used  therein  (A);^  and  in  which,  where 
radi  terms  do  occur,  evidence  is  admissible  to  explain  them  (i). 
Where,  therefore,  it  appeared,  that  in  the  place  where  a  contract 
eoBoeming  a  sale  of  cider  was  made,  that  word  meant  the  juice  of 
the  apples  as  soon  as  it  was  expressed :  it  was  held,  that  the  con- 
tract most  be  construed  to  have  been  for  a  sale  of  cider  in  that 
sense  of  the  word  (Jb).  And  so,  where  a  lease  was  granted  of  a  war- 
ren in  Shiffblkj  and  the  landlord  covenanted  to  pay  60Z.  per  thousand. 
tor  the  rabbito,  which  the  tenant  was  to  leave  on  the  premises :  it 
was  held,  that  parol  evidence  might  be  received,  to  show  that  by 
eustxmi  in  Suffolk,  in  such  cases,  one  ihoiimnd  rabbits  meant  one  thovr 
mmd  two  Tmnired ;  and  that  the  landlord  was  only  bound  to  pay  for 
rabbits  reckoned  at  that  rate  (2). 

(ef)  Mftle  V,  Roberts,  3  Eftp.  163.    As  to  49. 
j^Ting  evidence  of  a  foreign  law,  see  Bar-        {g)  Hothschild  v.  Cnrrie,  1  Q.  B.  43,  49. 
en  de  Bode's  ease,  8  Q.  B.  208.    As  to        (A)  See  per  Ashurst,  J.,  Doe  v,  Burt,  1 

•leMfing  a  foreign  law,  see  Benham  v,  T.  R.  703. 
kari  of  Mominston,  3  G.  B.  133.  <t)  Clayton  v,  Gregson,  5  A.  &  E.  302. 

(e)    Fer  Lord    Mansfield,    Robinson  v,        \k)  Stnddy  v,  Sanders,  5  B.  &  C.  628. 

ABd,  1  W.  BL  256,  259.  (0  Smith  v,  Wilson,  3  B.  &  Ad.  728. 

(/)  RolhsGiiild  v.  Currie,  1  Q.  B.  43, 


Ptek  o.  Mayo,  14  Vermont,  33 ;  RusseU  v.  Buck,  14  Vermont,  147 ;  Rosseau  «. 
Can,  Id.  83 ;  French  v.  Hall,  9  N.  Hamp.  137  ;  Sessions  v.  little,  9  N.  Hamp.  271 ;  2 
Kent,  (3d  ed.)  453,  et  seq.  In  a  case  of  nsniy,  Dunscomb  v.  little,  2  Met  8.  See 
Pope  r.  Niekerson,  3  Story,  C.  C.  484.  ' 

JTm^wign  laws  must  be  proved  as  ^ueta.  1  Greenl  £▼.  §  486 ;  Story,  Oonfl.  Laws,  § 
637,  and  eases  there  dted ;  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  193 :  Trasher  v, 
JTuihnH.  3  Oill  &  John.  234;  Brackett  v.  Norton,  4  Cdnn.  517 ;  Talbot  v.  Leeman,  1 
Cna/eStL,  S8 ;  Chiireh  «.  Hubbart,  2  Cranch,  237,  238 ;  Hempstead  v.  Reed,  6  Conn. 
480 ;  I>3rer  v.  Smith,  12  Conn.  384 ;  Andrews  v.  Herriott,  4  Cowen,  515,  516,  note. 
if  the  ooori  knows  the  foreign  law,  it  may  proceed  upon  its  own  knowledge. 

K  Bood,  12  Vermont,  396. 
weilpi  written  law  may  be  proyed  by  parol  eyidence  of  a  witness,  learned  in  the 
of  tliat  country,  without  first  attempting  to  obtain  a  copy  of  the  law  itself.  Baron 
^  Bbde  9.  Beginam,  10  Jur.  217 ;  S.  C.  8  Adol.  &  £1L  (N.  S.)  208.  The  witness  not 
«b1t  ci^e0  the  words  of  the  law  but  the  meaning  as  applicable  to  the  case  in  hand. 
Xcftwn  K.  Bridport,  10  Jurist,  871. 

JBBloet  is  to  be  giren  to  a  oontract,  according  to  the  law  at  the  time  it  was  made. 
Mltdiell  V.  Daggett,  1  Branch,  356 ;  McEissick  e.  McKissick,  6  Humph.  75. 
s  PMe  r.  Niekerson,  3  Story,  C.  C.  464 ;  Wilcox  v.  Hunt,  13  Peters,  378 ;  Harrison  r, 
r.  6  Chranch,  289,  898 ;  Depan  v,  Humphreys,  20  Martin,  1,  8, 9, 13. 
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Uat  LoeL  Bat  it  mudt  be  borne  in  mind,  that,  in  cases  such  as  tbese,  it  is 
^"^^^r^"^  for  the  jury  to  say,  on  the  whole  evidence,  whether  or  not  a  contract 
Meaning  ^hich  contains  terms  which  have  a  peculiar  meaning,  owing  to  some 
terms  is  ^^ag6  or  custom,  was  in  fact  made  with  reference  to  that  usage  or 
for  the  custom  ;  and  that  the  mere  fact  of  the  existence  of  such  a  custom  in 
J'^T'  the  district  in  which  the  subject  of  the  contract  lies,  is  not  suffi- 

cient to  establish,  as  a  matter  of  law,  that  the  meaning  of  the  con- 
tract is  in  conformity  with  the  custom  (m). 
Fyooeed-         But  in  seeking  to  enforce  a  foreign  contract  by  action  in  this  coun- 
foS  iTfoiT  *^»  ^  ^^'^  provisions  of  our  law  which  have  relation  to,  and  which 
eign  con-     regulate  the  time  and  mode  of  proceeding,  and  the  practical  conduct 
tract  are     of  the  suit,  must  be.  consulted, — ^without  regard  to  the  foreign  law 
^\h?£a    ^P^'^  these  subjects, — the  rule  being,  that,  as  to  everything  that  is 
lodfarL      incident  to  the  remedy  at  law  for  a  breach  of  the  contract,  the  lex 
loci  fori,  in  which  the  remedy  is  sought,  shall  prevail  (n).^    And  the 
time  of  limitation  of  the  action  falls  within  this  rule,  and  is  gov- 
erned by  the  law  of  the  country  where  the  action  is  brought  (o).* 
Thus,  where  an  instrument  was  made  in  Scotland,  which,  by  the 
P  ^^^  -    Scotch  law,  had  the  operation  and  effect  of  a  bond ;  and,  by  that 
L    ^^  J    law,  a  term  of  ^orty  years  was  allowed,  within  which  a  suit  miffht 
be  instituted  upon  such  an  obligation  ;  to  an  action  brought  in  this 
country  upon  the  instrument  as  a  Scotch  bond,  the  declaration  in 
which  set  forth  the  Scotch  term  of  limitation  :  the  defendant  pleaded 
the  UngUsh  Statute  of  Limitations ;  and  upon  demurrer  to  the  plea, 
it  was  held,  that  the  remedy  in  this  country  was  to  be  governed  by 
our  law  of  limitation,  and  that  the  claim  here  was  barred  thereby : 
and  the  defendant  had  judgment  (p).     So,  a  defendant  may  be  ar> 
rested  here  for  a  debt  contracted  abroad,  although  the  foreign  law 
does  not  permit  an  arrest  for  such  a  demand  (q),^ 

Where  it  appeared  in  an  action  upon  an  unstamped  Jamaica 
agreement,  that  by  the  law  of  that  island  the  contract  required  a 
stamp,  and  was  void  for  want  of  it :  the  Court  held,  that  the  action 
could  not  be  maintained  in  this  country  (r);  and  so  it  would  be  in 
any  case  where,  for  want  of  a  stamp,  a  contract  made  in  a  foreign 
country  is  void  («),  But  where,  by  the  revenue  laws  of  a  foreign 
state,  a  document  must  be  stamped,  merely  in  order  to  its  being 
receivable  in  evidence  in  the  Courts  of  that  state,  the  want  of  a 

(m)  Per  Denman,  G.  J.,  Clayton  p,  Greg,  138. 
son,  5  A.  &  E.  802,  314.  (r)  Alyes  p.  Hodgson,  7  T.  R.  241 ;  and 

(n)  See  Rothschild  p.  Carrie,  1  Q.  B.  see  Clegg  p,  Leyey,  3  Camp.  166.    Bat  the 

43,  49 ;  Huber  o.  Steiner,  2 '  Scott,  304,  foreign  law  must  be  clearly  prored  by  the 

326.  Mrty  oljecting,  and  how,  Id.;  Millar   v. 

(o)  Huber  p.  Steiner,  nqtra.  Eeinrick,  4  Camp.  156.    fl  ChreenL  £t. 

(/>)    The    British    linen    Company   p.  §  487,  §  438 ;  Nelson  o.  Bridiwrt,  10  Juru*« 

Drommond,  10  B.  &  C.  903 ;  cited  fk  1  871,  Baron  De  Bode  p.  Beginam,  8  AdoL 

B.  &  Ad.  284-6.  &  Ellis  N.  S.  208.]    See  Bire  v,  Moreau,  3 

(a)  De  la  Vega  t.  Vianna,  1  B.  &  Ad.  C.  &  P.  376. 
284.    The  Coort  oyerruled  the  decision,  in        («)  Bristow  o.  SequcTiUe,  5  Sxch.  275. 
Milan  p,  Duke  de  Fit^ames,  1  B.  &  P. 

1  Story,  Confl.  Laws,  §666  et  seq. ;  Goodman  v.  Monks,  8  Porter,  84. 
'^  See  Story,  Confl.  Laws,  §  676 ;  Estes  v.  Kyle,  1  Meigs,  (Tenn.)  34,  41,  43 ;  M'ElmoylA 
.V.  Cohen,  13  Peters,  312 ;  Harrison  p,  Edwards,  12  Vermont,  648. 

*  Story,  Oonfl.  Laws,  §  671 ;  Don  v,  Lippman,  6  Clark  &  Fin.  13, 14, 16. 
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Btamp  in  punnanoe  of  the  lex  Zoo,  fonns  no  objection  to  its  admissi-  Ltz 
bility  in  evidence  in  this  country  (t)  :  for  our  Courts  do  not  notice 
the  revmve  laws  of  any  other  state ;  and  therefore,  where  an  action 
was  brought  for  money  lent  in  France,  and  unstamped  receipts  were 
"produced  in  proof  of  the  loan,  evidence  to  show  that  by  the  law  of 
JVance  such  receipts  required  stamps  to  render  them  valid,  was  re- 
jected (tt). 

The  assignee  of  an  JHsh  judgment  by  cognovit  may  sue  in  this  ^^§JJ* 
country  in  his  own  name  (x).^  Judgment. 

It  seems,  moreover,  that  our  Courts  will  not  afford  redress  on  a  CasM  in 
contract  made  abroad,  if  it  be  expressly  stipulated  in  such  contract  jj^^^'" 
that  no  proceeding  thereon  shall  be  taken  in  a  foreign  country.  ^^  j^^ 
Thus,  in   Johnson  v.  Machielsen  (y),  which  was  an  action  for  a  enforce  a 
seaman's  wages,  it  appeared  that  the  seamen  were  forei^ers,  and  ???£"* 
had  agreed  in  their  own  country  ''  that  they  would  not  in  foreign  i^broad, 

Crta  prosecute  payment  of  any  money  ^whatever  of  the  captain,  but  [  093  j 
satisfied  with  what  he  might  be  pleased  to  advance  them  abroad 
in  deduction  of  their  wages.  It  was  contended,  that  the  jurisdio> 
tion  of  oar  courts  could  not  be  thus  excluded;  but  Lord  Ellenboiv 
ough  said,  "  If  this  were  merely  the  regulation  of  a  foreign  govern- 
ment, I  should  leave  that  government  U>  enforce  it  by  punishmg  the 
infraction  of  it,  or  by  any  other  means  that  might  be  more  effectu* 
aL  But  by  the  personal  contract  between  the  individuals  before  the 
Court,  it  is  expressly  stipulated  that  the  mariners  shall  not  sue 
the  obtain  for  wages  in  foreign  parts.  It  is  impossible  for  me  to 
say  that  this  stipulation  is  void.     There  may  be  great  reason  for 

trotecting  the  captain  from  suits  in  foreign  countries,  where  he^  may 
ave  no  funds  to  answer  the  demands  of  the  mariners :  and  it  may 
be  conducive  to  the  interests  of  commerce  that  the  mariners  should 
have  the  strongest  inducement  to  "remain  in  the  ship  till  the  adven- 
ture.is  completed.  The  rate  of  wages  might  be  in  part  determined 
by  the  condition  that  they  were  not  demandable  till  the  ship's  return 
home.  The  agreement  was  made  abroad,  but  it  is  transitory;  and 
we  are  bound,  as  far  as  we  are  able,  to  give  it  the  same  construction 
and  effect,  which  it  would  receive  in  the  cpuntry  where  it  waa 
made." 

And  so  it  would  appear,  that  if  a  foreign  law  of  limitation  extin- 
guished, not  merely  the  remedy  on  a  contract,  but  the  right  or  con- 
tract itself,  the  Courts  of  this  country  would  take  notice  that  this 

was  so,  and  give  effect  thereto  (2).^ 

« 

(0  Id.  (y)  3  Gamp.  44 ;  Giener  «.  Mejer»  2  H. 

(«)  James  «.  Gatherwood,  8  D.  ftK  190.  Bl  608. 

(z)  CCaUac^  v.  Maichionees  of  Tho-  (^i)  Hnber  v.  Steiner,  2  Soott,  804, 827.^ 
moid,  3  Tinnt.  82. 


•  ^fltory.  Gonfl.  Laws,  §  565,  §  566. 

1  Hie  diecharge  of  a  contract  in  the  state  where  the  parties  reside,  and  where  it 
ves  made  and  to  be  performed,  is  a  discharge  thereof  in  erery  other  state.  Stone  v. 
Tibbets,  26  Maine,  110 ;  Ogden  v.  Saunders,  12  Wheaton,  213 ;  Towne  0.  Smith,  1 
Woodb.  ii  Minot,  115,  and  ue  numerous  authorities  there  cited  and  commented  on ; 
PHkin  V.  Thompson,  13  Pick.  64 ;  Blanchard  0.  RusseU,  13  Mass.  1.  This  sutiject  wi^ 
iwjr  fuiy  and  learnedly  discnssed  in  Mi^  9.  Norris,  7  Gushing,  15. 
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liodd  <f         It  seemSy  ihat  wiiere  monej  is  dne  upcm  a  contract,  it  is  to  lie  paid 
piym—t    according  to  the  currency  of  the  place  or  country,  in  which  it  b 
stipulated  that  the  payment  shall  be  made  (a).^ 

iaZ^f^      7th.  Another  rule  is,  that  a  deed  or  other  instrument  shall  he* 

lit  OM^     taken  most  strongly  against  thp  grantor  or  contractor.^    Thus,  if 

ufUtir  eon-    tenant  in  fee  simple  grant  to  any  one  "  an  estate  for  life''  generally, 

**2/^     **  ^^^  be. construed  an  estate  for  the  life  of  the  grantee  (i).*    So, 

if  two  tenants  in  common  grant  a  rent  of  ten  shillings,  this  is  several, 

[  94^  ]    and  the  grantee  shall  have  ten  shillings  ^rom  each ;  but  if  they 

Odttstnie-    make  a  lease,  and  reserve  ten  shillings,  they  shall  have  only  ten 

*troB^  rt    ^^^^"^ff'  between  them  (<?).     So,  in  the  case  of  guarantees,  if  there 

ftgalnst       be  any  doubt,  the  contract  shall  be  construed  most  strongly  against 

the  prom-   the  party  who  becomes  bound  (d).    And  the  same  rule  holds  in 

^^'  the  case  of  an  excqrtion  in  a  lease ;  so  that,  if  there  be  any  doubt 

about  the  meaning  of  the  exception,  the  words  thereof,  being  the 

words  of   the  lessor,  are  to  be  oonstmed  favorably  for  the  lesr 

see,  and  against  the  lessor  (e). 

If  a  carrier  give  two  different  notices,  limiting  his  responsibility 
in  cases  of  loss  cf  goods,  he  is  bound  by  that  which  is  least  benefi- 
cial to  himself  (/).^  So,  a  notice  undcfr  which  a  party  claims  a  gen^ 
eral  lien,  is  to  be  construed  most  unfavorably  to  himself  (ff).  So, 
if  an  instrument  be  made  in  terms  so  ambiguous  as  to  make  it 
doubtful  whether  it  be  a  bill  or  a  note,  the  holder  may,  as  against 
the  maker  of  the  instrument,  treat  it  as  either  at  his  election  (A). 
So,  where  a  man,  for  a  good  consideration,  gave  a  note  expressed  to 

(a)  3  Chit.  Com.  L.  109;  1  PoweU  on  -  197  a.;  267  b.1 

Contr.  407 ;  Chit  BiUs,  8th  edit  433 ;  Id.  (d)  Stephens  «.  PeU,  2  C.  &  M.  710 ; 

Index,  tit  "  Foreign  Laws  and  Money ;"  Hargreave  v,  8mee,  6  Bing.  244 ;  S.  C.  3 

Soott  9.  Beavan,  2  B.  &  Ad.*  78.  M.  &  P.  673.    Tide  per  Beet,  C.  J.,  Eraiw 

(b)  2  Bl  Com.  380,  citing  Co.  Litt  42.  p.  Whyle,  3  M.  &  P.  186. 

Blackstone  draws  a  distinction  between       jfe)  The  Earl  of  Cardigan  v,  Armitage, 

an  indenture  and  %  deed-poll;  "for  the  2  B..&  C.  197 ;  per  Bay  ley,  J.,  Bnllen  v. 

Words  of  an  indenture,  executed  by  both  Denming,  6  B.  &  C.  847  ;  and  Holroiyd,  J., 

parties,  are  to  be  oon'iridered  as  the  words  Id.  860 ;  6  Ca  10  b.    See  per  Bayley,  J., 

of  them  both  :  for  though  deliyered  as  the  Bex  o.  Farady,  1  B.  &  Ad.  281,  as  to  an 

irords  of  one  party,  yet  they  are  not  his  exception  in  a  statute, 
words  only,  because  the  other  party  has        (/)  Munn  r.  Baker,  2  Stark.  R.  266. 
in^en  his  consent  to  eyery  one  of  them.        (a)  Cumpston  v.  Hai^,  2  Soott,  684. 
But  in  a  deed-poll  executed  only  by  the        0)  Edis  v,  Buiy,  6  B.  &  C.  433 ;  &  C 

grantor,  they  are  the  words  of  the  grantor  2  C.  ds  P.  659 ;  Chitty,  Jun.  Bills ;  and 

only,  and  shall  be  taken  most  strongly  aee,  cases  there  cited.    In  Bdis  v,  Bmy, 

against  him :  Co.  litt  134.''    In  the  case  the  instrument  was  "  I  pramm^  ^c;"  but 

of  contracts  not  under  seal,  there  must  be  it  stated  the  name  and  address  of  anoth- 

a  reciprocity  of  assent,  and  yet  the  rule  er  person  in  the  place  where  the  name, 

applies  to  such  contracts  where  a  doubt  &c.  of  the  drawer  of  a  bill  are  usually 

exists.    In  the  case  of  crown  grants,  &0.,  inserted ;  and  such  person's  name  was 

the  rule  of  construction  is,  that  the  in-  written  across  the  instrumont    The  Court 

strument  shall  be  taken  most  fkTorably  held  it  mig^t  be  treated  as  a  note,  and 
for  the  king :  J.  Chitty,  Jun.,  on  Preroga^  then  no  notice  to  the  maker  of  dishonor 

tiyes  of  the  Crown,  391,  &c.  need  be  proTCcL 

(c)  6  Co.  7  b;  Plowd.  140;  Co.  litt 

1  See  atoiy,  Confl.  Laws,  §  308,  309 ;  Grant  o.  Hea^,  3  Sumner,  623. 

«  B?an8  V.  Sanders,  8  Porter,  497. 

*  But  such  a  demise  maj  inure  for  the  Hfo  of  the  grantor  or  grantee 
droumstances.    Pritchard  o.  Bodd,  2  N.  d^  M.  838 ;  6  B.  &  Ad.  689. 
will  asnst  in  the  construction.    Id. 

«  Angell,  Canien,  g  246. 
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lie  **  for  money  borrowed,  which  I  prooufle  never  to  pay/'  it  was  held, 
that  the  word  never  might  he  rejected  (i),  •  And,  on  this  principle, 
a  bill  or  note  made  ^payable  to  the  order  of  a  fictitious  person, 
shall,  in  some  instances,  be  coofitrued  and  considered  as  payable  to 
bearer  (i). 

ThiB  rale  of  constraction,  however,  is  clearly  subject  or  subordi-  ^)J^*?J 
nate  to  all  those  principles  of  exposition  to  which  we  have  before  this  nOt. 
adverted.    For,  although  it  is  a  rule  caleulated  and  intended  to 
defeat  studied  ambiguity  and  deceitful  intricacy  of  expression,  yet 
it  is  also  considered  as  a  rule  of  some  strictness  and  rigor,  and  the 
last  to  be  resorted  to ;  a  rule,  in  fact,  never  to  be  relied  upon,  but 
where  other  rules  of  construction  fail  (Z).^    ^Accordingly,  it  cannot    [  ^5  ] 
apply  exoefpt  in  cases  of  ambiguity  ;  and  even  then  regani  must  first 
be  had  to  the  apparent  intention  of  the  parties,  as  it  is  to  be  col- 
lected from  the  whole  context  of  the  instrument.     And  in  cases  of 
fenaUies  or  forfeitures  (m),  or  where  a  harsh  construction  would  work 
a  wrofig  to  a  third  person  (n),  the  rule,  that  contracts  shall  be  con* 
stmed  most  strictly  against  the  contractors  seems  not  to  apply  at 


8ih.  It  is  further  necessary,  in  construing  agreements,  to  keep 
in  view  the  following  maxims.  butes  ov 

It  is  a  presumption  of  law,  that  the  parties  to  a  simple  contract  aous- 
bind,  not  only  themselves,  but  their  personal  representatives  (o),  J™^ - 
Executors,  therefore,  aro  held  to  be  liable  on  all  such  contracts  of  ^^^n- 

tatiires  iin- 

(A  ated  bj  Lord  Mansfield  in  RoMell  (1831)  of  tke  Code,  obeerres  on  tb0  woxdf  pUedhr 

V.  lADgstidf,  B.  R.  M.  21  G.  3 ;  and  in  '«  Qui  a  atqml^"  as  follow ;— *<  on  appeli^  bonnd. 

Paach  p.  K»7,  Sit  T.  T.  1781 ;  and  per  fii^ukmi  celni  en  fayenr  de  qni  Pobliga- 

lad  Hardwicke,  Simpson  fl\  Yauj^an,  8  lion  est  oontra^e,  efc  pmiuMaiU  oelni  qal 

Atk.  32.  oontracte  I'obllgation  ou  qni  s'oblige :  It 

{k)   ColUs  0.  Emmett,  1  H.  Bl.  313;  stipnlant    s'appelle   plus   ordinairemenfc 

Oibscm  9.  Minet,  Id.  569.  tr€aneier     et    le    promettant    d^biUur/^ 

{l\  Bao.  Max.  reg.  3 ;  2  Bl.  Com.  380 ;  And  cm  tbe  Words  **  Dt  cdui  qui  m  ttOra^ 

ycr  Lord  £ldon,  Broiming  p.  Wright,  2  B.  U"  he  comments  thns :  "  Car  edvi  qui  t'uf 

dt  P.  22 ;  per  Bayler,  J.,  Barton  v,  ¥lta-  oiii^f  est  toupum  wppowi  avoir  voulu  eon- 

0erald,  15  East,  546;  per  Park,  J.,  Nind  tractor  le  Uen  le  nunm  rigouireux:  ambigui- 

•i  ManhaU,  1  B.  dc  B.  835 ;  per  Curiam,  tas  contra  stipulatorem  est.    11  y  a  txetp- 

m  Hargraare  «^  Smee,  6  Bing.  244 ;  and  Hon  a  ce  prinape  lortque  Vune  des  jforHe^ 

3  M.  &  P.  573.    The  French  law  is  to  the  etait pariundi^rement  otiigie  d*expliquer  da^ 

oontrary.    **  Dam  le  doute,  la  eorweiUion  ement  ee  a  guoi  elle  e'obligeaU:  comme  par 

ti'itUemHe  eonirt  eeiui  ^  a  st^nd^  eien/a-  exemple,  un  nendeur  (art.  1602). 

MMr  *A  eefiit  om  a  ooniraeU  VobUffaHon.'*  (m)  See  1  Powell  on  Contraots,  897 ;  8 

Cbde  Chril,  b.  8,  tit.  8,  art  1162  ;  and  see  (Mi.  Com.  L.  115. 

BoChier,  p.  L  c  1,  s.  1,  art.  7,  Evans's  (n)  Co.  litt  42. 

eciit  vol.  L  58.    Bognon,  in  his  edition  (o)  Wills  v.  Murray,  4  Exeh.  843,  865. 


^  See  Palmer  p,  Warren,  Ins.  Co.  1  Story,  C.  C.  369. 

*  The  learned  author  of  the  Commentari#  on  American  Law  says,  in  reference  to 
tliij  maxim :— "  The  Roman  law  went  upon  a  directly  opposite  maxim  to  that  in  the 
coimmon  law.  The  rule  there  was,  that,  t»  dubiit  benigniora  prceferenda  $unt.  In  ob- 
aamia  qmd  mimimmH  est,  seguimur  secundum  promissorem  interpretamur.  The  true  princi- 
pfe  of  sound  ethics  is,  to  give  the  contract  the  sense  in  which  the  person  making  the 
prvimlse  beUcTod  the  other  party  to  have  accepted  it."  And  ftirther,  that,  ^  the  mod- 
em and  mere  reasonable  practice  is,  to  give  the  language  its  just  sense,  and  to  search 
ftr  the  precise  meaning,  and  one  requisite  to  ^ve  due  and  fUr  effect  to  the  oontraot, 
vUhout  adopting  etth«r  the  rule  of  a  rigid  or  of  tn  indulgent  oonstmotioB."  2  Kent, 
<6«li  cd.)  5M,  567. 
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the  testator  as  are  broken  in  his  lifetime ;  and,  with  the  exception 
of  contracts  in  which  personal  skill  or  taste  is  required,  on  all  such 
contracts  broken  after  his  death  (p) ;  and  such  parties  may  likewise 
sue  on  a  odntract,  although  they  be  not  named  therein  (q). 

It  is  said,  moreover,  to  be  a  principle  of  law,  that  if  several  p^r* 
sons  stipulate  for  the  performance  of  an  act,  they  are  impliedly 
bound  jointly^  and  not  severally :  and  that  there  n^ust  be  express  wonk 
creating  a  several  liability,  in  order  to  render  them  separately  re- 
sponsible (r)}  But  the  latter  part  of  this  proposition  is  not  strict- 
ly correct ;  the  true  rule  being,  that  even  in  the  absence  of  express 
words,  an  agreement,  prima  facie  joint,  may  be  construed  to  be  several, 
if  the  interest  of  either  party,  appearing  upon  the  face  of  the  in- 
strument, shall  require  that  construction  (b).  And  so,  on  the  other 
hand,  although  there  be  words  which  might  create  a  several  lia- 
bility, yet,  if  the  agreement  be  so  framea  as  to  be  ambiguous,  it 
will  be  held  to  be  joint  if  the  interest  be  joint,  and  several  if  the 
interest'  be  several  (t). 

It  is  a  maxim  in  the  construction  of  grants,  that,  qumido  lex 
dHqidi  alicuiconceditf  concedere  videtur  et  id,  rine  quo  re9  ^ipsa  esse  rum 
potest  (u).  But  this  maxim  has,  at  most,  a  very  limited  application 
in  cases  of  contracts  not  under  seal.  Thus,  it  is  held,  that,  where 
there  is  a  parol  contract  for  the  sale  of  goods,  a  license  is  not  im- 
plied by  law  to  the  purchaser,  to  enter  on  the  premises  of  the  for- 
mer owner  and  take  them  away,  even  although  they  have  remained 
there  with  his  assent  (x).  And  so  it  is  held  that,  if  there  be  a  parol 
contract  on  good  consideration,  between  A.  and  B.,  for  a  benefit  to 
be  received  by  A.,  in  order  to  the  enjoyment  of  which  it  is  necessary 
that  A.  should  enter  and  remain  for  a  time  on  B.'s  land,  and  B. 
refuse  to  allow  him  y  to  do ;  the  contract  will  not  give  A.  a  right 
to  go  on  B/s  land,  in  spite  of  B.,  for  the  purpose  of  enjoying  such 
benefit  (y).  Thus,  an  auctioneer  employed  to  sell  goods  on  the 
premises  of  the  proprietor,  has  not  such  an  interest  in  the  goods,  as 
will  make  a  license  to  enter  on  the  premises  irrevocable  (2).  But 
where  goods,  which  were  upon  the  land  of  A.,  were  sold  to'  B.,  and 
•  by  the  conditions  of  sale,  to  which  A.  was  a  party,  the  buyer  was  to 
be  allowed  to  enter  and  take  the  goods,  it  was  held,  that,  after  the 


(y)  Per  Perke,  B.,  Siboni  v.  Kirkman,  1 
H.  &  W.  418,  423. 

(a)   See  1  Chit  Fl.  5th  edit.  21,  58; 
Pothier,  p.  3,  c.  7,  art.  3. 

(r)  1  Chit.  FL  6th  edit.  41 ;  Flatt  Cot. 
117. 

(«)  Pter  Parke,  B.,  Sorsbie  e.  Park,  12 
M.  &  W.  146. 151. 

(t)  Per  PoUock,  C.  B.,  Eeightley  v,  Wa^ 
aon,  3  Erch.  716,  721.  • 

(ti)  Co.  litt.  56  a;  and  fbr  instances, 


see  Clarence  Railway  Company  «.  Greait 
North  of  England  Railway  Company,  13 
M.  A;  W.  706 ;  HinchoUffe  v.  Earl  of  Ejh- 
noul,  6  Scott,  650. 

(z)  WiUiams  p.  Morris,  8  M.  &  W. 
488. 

(y)  Wood  V.  LeadUtter,  13  IC  &  W. 
838,  855. 

(2)  Taplin  v.  Fbrence,  10  C.  B.  744 ;  9D 
L.  J.  137,  (C.  P.) 


^  Where  one  contracts  in  writing  with  three  persons  to  give  a  blU  of  sale  of  two 
thirds  of  a  vessel  to  two  of  them  and  one  third  to  the  other,  and  in  pursuanoe  of  tHe 
contract  does  convey  two  thirds ;  this  is  not  a  seyerance  of  the  cause  of  action,  and  & 
suit  may  be  maintained  for  the  price  against  the  whole.  Marshall  9.  Smith,  15 
Maine,  17. 
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sale,  B.  ksd  a  right  to  enter- and  take  the  good^^'of.  which  A.  could 
not  deprive  him  (a). 

In  oonstming  contracts  between  principal  and  agent,,  the  rule  is,  Betwyen 
.  that  the  authority  given  to  the  agent  will,  even  witlunijL  the  assis-  ^d^aMui- 
tance  of  general  words,  be  held  to  include  all  medium  ^ifers  ;  that 
ia,  all  the  powers  that  are  necessary  to  he  used  for  the  aocoEiplish* 
ment  of  the  object  of  the  principal  power  (b).^  - .-  - 

5.  With  reference  to  the  admissibility  of  evidence  to  contradict  a  OmiKUL 
written  instrument,  the  rule  is  this: — Quotiea  in  verbis  nulla  est- ^^^-^^ 
ambiffmiaSf  ibi  nulla  expositio  contra  verba  fienda  est  (c).    Where,  mxcM  to 
therefore,  there  is  no  ambiguity  in  the  terms  used,  the  agreement  or  ?^^^" 
instrument  itself  shall  be  the  only  criterion  of  the  intention  of  the  btia.vbit-* 
parties ;  and  this  principle  excludes  parol  evidence  contradictory  to  ten  oqh-  . 
tlie  writing  itself,  even  although  such  evidence  might  clearly  show,  ™^^^  - 
that  the  real  intention  of  the  parties  was  at  variance  with  the  par^ 
ticular  expressions  used  in  the  written  agreement  (d),^    And  this 
mle  obtains,  in  general,  even  in  a  court  of  equity  (e).^ 

(«)    Wood  «!  Manley,  11  A.  &  £.  34;  Jordan  v.   Sawkins,  Id.  i02;  Cookes  p. 

recognized  by  the  Court  in  Wood  v.  Lead-  Mascal,  2  Yem.  84 ;  Jackson  v.  Cater,  5 

bitter,  13  M.  &  W.  838,  868.  Yes.  jun.  688 ;  Clinan  v.  Cooke,  1  S.  A  L. 

(h)  Rnnell  on  Factors,  48 ;  per  Lord  22 ;  Qordon  v.  Hertford,  2  Madd.  106 ; 

Loo^boroiig^  Howard^.  Baylej,  2  H.  Bl.  Clowes  v.  Himnson,  1  Y.  &  B.  524 ;  and 

618,620.  cases,  2  £.  Chit    Eq.    Index,    974,    tit. 

(c)  Co.  litt.  147  a.  "  Practice,"  zxxyiii.    There  are,  however, 

(d)  See  Hitchin  v.  Groom,  5  C.  B«  516 ;  some  cases,  besides  those  of  firaud,  in 
CoontesB  of  Ratland's  case,  5  Co.  26,  res.  which  equity  will  relieye  against  and  cor- 
1 ;  Bae.  Elem.  Rule  28 ;  2  Pothier,  by  rect  a  written  agreement,  CTcn  though  it 
Brans,  37,  203 ;  Meres  v.  Ansell,  3  Wils.  can  be  done  only  by  reoeiying  parol  eyi- 
S7&  denoe,  as  in  cases  of  gross  nUiUtke;  see 

1$)  Hare  r.  Shearwood,  1  Yes.  jun.  241 ;    3  Stark.  £y.  1018,  part  4. 

1  Post,  199,  notes. 

s  See  Edwards  v.  Richards,  1  Wright,  597 ;  Kennedy  v.  Umban^,  Id.  327 ;  State  v. 
Ferry,  Id.  662 ;  Randolph  v.  Perry,  2  Porter,  376 ;  Odam  r.  Beard,  1  Blackf.  190 ;  Tis- 
loe  r.  Graeter,  1  Blackf.  853 ;  M'Mahon  v.  ft>angler,  4  Rand.  51 ;  Ratcliff  v.  Allison, 
8  Band.  537 ;  Erwin  v.  Saunders,  1  Cowen,  250 ;  Austin  v.  Sawyer,  9  Cowen,  39 ;  Diz 
•.  Otia,  5  Piek.  38 ;  Wakefield  p,  Stedman,  12  Pick.  562.  And  generally,  see  2  Stark. 
Kr.  (5  Aifk.  ed.)  544-577 ;  and  numerous  American  decisions  colleoted  in  the  notes ; 
id  1  GreenL  £y.  §  275  to  305,  where  the  sulject  is  ftilly  treated ;  Strohecker  t;.  Far- 
Bank«  6  Ban,  41 ;  Benjamin  p.  McConneU,  4  Gilm,  536 ;  Hair  v.  La  Brouse,  10 
labaaa,  548 ;  Rogers  p.  Atkinson,  1  KeUy,  12 ;  Hakes  p.  Hotchkiss,  23  Yermont,  231. 
Ob  t&e  matter  of  parol  eyidenoe  in  Penn^ylyania,  it  is  said  by  Huston,  J.  in  BoUin- 
t.  Eckhert,  16  Serg.  &  R.  424,  "  We  seem  to  haye  settled  down  in  this ;  whateyer  , 
erial  to  the  contraot  was  expressed  and  agreed  to  when  the  bargain  was  concluded, 
the  article  drawing,  may,  if  not  expressed  in  the  article,  be  proyed  by  parol,  un- 

it  is  expressly  contrary  to  the  writing.''    Parol  eyidence  of  what  passed  at  the 

execution  of  the  deed,  was  hdd  admissible  in  that  state  to  show  that  the  conyeyanoe, 
^wmgh  BOBunally  abaolute,  was  in  fiust  for  the  purpose  of  enabling  the  grantor  to  in- 
■aiUitB  an  ejectment  in  the  name  of  the  grantee,  in  the  Circuit  Court  of  the  U.  States. 
Inghfua  V.  Crasy,  1  Penn^ly.  389.  So,  in  debt  for  rent  on  an  indenture  of  lease,  parol 
cwidcaoe  wai  held  to  be  admissible  to  proye  tMIt  at  the  time  of  executing  the  lease,  it 
vaa  apraed  by  tibe  parties,  that  the  rent  should  terminate  by  a  certain  day,  beine 
abottt  nine  months  earUer  than  the  time  expressed  in  the  lease.    Hulti  v.  Wright,  16 

6  A  R.  846.  See  also  M'CuUock  p,  Oiraid,  4  Wash.  C.  C.  289 ;  Bertsch  p.  Lehigh 
Oamal  and  Nay.  Co.  4  Rawle,  130;  Packer  p.  Hook,  16  S.  <b  R.  327 ;  Commi88\oner8, 
Sac  9,  M'Cnimash,  3  Ponnsyly.  122  ;  KeUer «.  Leib,  1  Pennsyly.  220 ;  Renshaw  «.  Gans, 

7  Barr,  117. 
,,  though  parties  and  priyies  are  estopped  from  contradicting  a  written  instru- 
by  parol  proof,  yet  the  rule  does  not  apply  to  strangers  who  haye  an  interest  in 

.the  true  state  of  the  ease.    New  Berlin  v.  Norwich,  10  Johns.  229 ;  Kreider 
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^The  rule,  Hk^  a  .written  mstmmeni  shall  not  be  contradicted  or 
varied  by  parol  teatimonj,  is,  perhaps,  rather  a  brandi  of  the  law  of  * 
evideTice  than  of'  the  law  of  contractB ;  bnt  inasmnch  as,  nntil  Ae 
meaning  of. [^er  terms  nsed  by  the  contracting  parties  is  understood, 
the  contrspt  itself  cannot  be  constraed,  it  will  at  once  be  seen  that 
this  ru.le-.ha8  sufficient  releyance  to  the  principles  whidi  govern  the 
constiHXetibu  of  contracts,  to  justify  our  noticing  it  in  this  place. 
The/f(^owing  cases  will  serViC  to  illustrate  the  rule  in  question. 

jIUiL*  attorney  entered  into  a  written  contract,  whereby  he  agreed 
4io  take  into  partnership  in  his  business,  a  person  who  had  not  at 
t&at  time  been  admitted ;  but  no  time  was  fixed  for  the  commence- 
ment of  the  partnership:  and  it  was  held  that,  no  time  being  ex- 
pressly appointed  for  that  purpose,  the  partnership  must  be  taken 
to  have  commenced  from  the  date  of  tiie  agreement;  an4  that 
parol  evidence  could  not  be  received,  to  show  that  the  agreement 
was  not  to  take  effect  until  the  party  should  be  duly  admitted  on 
the  roll  of  attopiie6 ;  as  that  would  contradict  the  agreement  (/). 
But  this  is  a  strong  case ;  for  the  parol  evidence  would  have  shown 
that  the  contract  was  not  meant  to  be  illegal ;  and  it^did  not  ex- 
pressly contradict  the  direct  words  of  the  instrument,  only  its  Ufol 
import  or  construction. 

So  in  the  case  of  meroantUe  contracts,  although  the  meaning  of 
particular  mercantile  expressions  may,  as  before  observed,  be  shown 
by  parol  testimony  (^)  ;^  yet,  if  the  terms  of  the  contract  be  unam- 
biguous,— if  the  expressions  be  in  words  of  general,  not  technical 
import,  and  their  meaning  be  dear,  oral  testimony  of  a  usage  of 
trade,  or  particular  intention,  at  variance  with  such  meaning,  can- 
not be  admitted.  The  cases  on  this  subject,  it  is  said,  go  no  further 
than  to  permit  the  explanation  of  words  used  in  a  sense  different 


{ 


if)  Williams  v.  Jones,  6  B.  &  a  108; 
8.  C.  7  D.  &  R.  64a 


(g)  Ante,  82. 


«.  Lafferty,  1  Wharton,  903.  8o,  the  rule  does  not  applj  where  the  parties  are  in- 
quiring Into  the  title  to  their  property,  and  the  written  instnunent  is  emplpjped  only 
incidentally  as  eridence.    Stewart  v.  State,  2  Har.  &  Gitt,  114.    But  where  one  of  the  • 

Sarties  to  a  written  contract,  without  objection  Anom  the  other,  introdnoea  parol  evi- 
ence  to  add  to  such  contract,  with  referenoe  to  a  particular  point,  he  cannot  aH^ar^ 
wards  object  to  the  introduction  of  similar  eridenoe  by  the  other  party  to  the  oame 
point    Shaw  v.  Stone,  1  Gushing,  228. 

•  Elysrille  Manufiuturing  Go.  v.  Okisko  Go.,  1  Maryland  Gh.  Deeis.  392. 

1  Ante,  2,  note,  20,  note ;  1  Greenl.  Er.  §  292 ;  Renner  v.  Bank  of  Calumtain,  9 
¥nieaton,  587  ;  Glark  o.  Baker,  11  Metcalf,  186;  Eaton  v.  Smith,  20  Pick.  150 ;  Maey 
«.  Whaling  Ins.  Ga  9  Metealf,  354. 

Mr.  Qianeellor  Kent  says ; — ^*  The  general  role  on  tMs  sulgeot  of  the  admiawion  of 
parol  evidence  to  exphdn,  by  custom  and  usage,  the  meaning  of  the  parties,  ia,  IhM  if 
the  words  used  in  the  contract,  be  Udmiul,  or  loeal^  or  ind^SaU^  or  gmeric  or  equimnidt 
on  the  face  of  the  instrument,  or  mad^  so  \sj  the  proof  of  extrinsic  oiroamBtanoea, 
parol  eyideace  is  admissible  to  explain  by  usage  their  meaning  in  the  giren  caae.  If 
there  be  no  such  ingredient  of  uncertainty,  then  the  eyidenoe  ii  not  admissible.  This 
aeems  to  be  the  result  of  the  decisions  on  the  subject'^  3  Kent,  (6th  ed.)  360,  in  note 
(b) ;  fowler  v.  The  ^tna  Ins.  Go.,  7  Wendell,  270. 

The  existence  ef  a  usage  must  be  established  as  a  fhot,  and  is  not  to  be  inferred 
fh)m  the  mere  opinions  of  witnesses.  Sogers  o.  Mechanic's  l^s.  Go.,  1  Story,  C.  C.  €07, 
«08.  See  Goit  v.  Gom.  Ins.  Ga,  7  John.  888,  890;  Speyer  v.  N.  Tork  Ins.  Co.,  3  John. 
88.  It  should  be  established  by  olear  and  aatldkotory  proot  Wayne  a.  StoamboaH 
<aeaena  Pike,  16  Ohio,  421. 
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from  tliexr  ordinary  meanmg,  or  the  addition  of  known  terms  not  Menaa- 
inconsiatent  wiA  the  written  contract  (A).^      Where,  therefore,  a  *i^«»- 
broker  negotiated  a  sale  of  tallow,^  and  signed  bought-and-sold    r  og^  -i 
Botes,  the  former  beginning  ''  Bought  for  T./^  and  the  latter,  *'  Sold    ^         ^ 
£or  H.  to  my  principals,''  and  no  further  mention  was  made  of  any 
Imyer  or  seller ;  eTidenoe  offered  to  show  that,  by  the  custom  of  the 
tallow  trade,  the  purchaser  might,  on  such  a  contract,  reject  the 
nndiadoeed  princijuil,  and  look  to  the  broker  for  the  completion  of 
tke  contract^  was  held  inadmissible  (t).     So,  where  a  policy  of  iur 
snranoe  iq  the  eommon  form  expressed,  ''  that  the  insurance  on  the 
said  ship  shall  continue  until  she  is  moored  twenty«*fottr  hours,  and 
on  the  goods  until  safely  landed ;"  the  Court  of  King's  Bench  held, 
that  evidence  of  a  usage  that  the  risk  on  the  goods,  as  well  as  on 
tke  ship,  expired  in  twenty-four  hours,  was  inadmissible  (Jb).     So, 
where  the  contract  was  for  '^  ware  potatoes,"  parol  evidence  to  show 
tiiat  a  particular  kind  of   "wares,"  viz.   '^Begent's  wares,"  was 
it,  was  held  to  be  inadmissible  (Q.    And  where  the  vendor  of 


(A)  Per  Cvriaan,  Trnaman  «.  Loder,  11  "  more  or  lees,"  as  applied  to  the  quanti- 

A.  &  EL  589,  599 ;  and  see  per  Curiam,  ty  of  gooda  agreed  in  writing  to  be  aold  and. 

fipartali  r.  Beneoke,  10  0.  B.  212,  222 ;  shipped  for  a  yessel,  cannot  be  received ; 

Psarkinaon  v.  Collier,  Park.  Ins.  416 ;  An-  see  Id.  Cross  v,  Eglin,  2  B.  &  Ad.  106. 


V.  Pitcher,  2  B.  &  P.  168;  Moller        (t)  Tniemaa  e.  Loder,  11  Ad.  &.E1. 

39.  Jl 
1032.  10B6.     SemlM,  that  the  eyidenoe  of    note,  79.] 


•.  Living,  4  Tannt.  102 ;  see  3  Stark.  £y.    .589.    [1  Amould  Ins.  2nd  Am.  ed.  78  jfc 


itile  BMA  aa  to  any  apeoial  commer-        (Jb)  Parkinson  v.  Collier,  Park  Ins.  416. 
«al  meaoing  of  the  voids  "  about/'  and        {})  Smith  o.  Jeffreys,  15  M.  &  W.  661. 

- —       ■  ■   ■  I    ■  -       ,         ■  ■  ■   .  , 

1 1  Arnold,  Ins.  (2d  Am.  ed^  78  and  note ;  1  Daer,  Ins.  255,  §  53  et  seq. ;  ante,  83, 
note ;  20,  note.  In  Macy  o.  Wlialing  Ins.  Co.,  9  Metcalf,  363,  Mr.  Chief  Justice  Shaw 
lenarked ; — ^"  Aa  to  writton  oontracts,  it  haa  been  Miy  that  nsage  is  admissible  to  ex- 
piaiA  wliat  ia  doabtftd,  bat  not  to  oontradict  wh^t  is  plain  and  five  fVom  ambignity. 
Otherwise,  parties  will  be  arbitrarily  held  to  mean  differently  from  that  which  they 
bave  written.  But  while  this  is  true,  still  evidence  is  admissible  to  show  that  the  oon- 
tTMi.  noiwithatanding  the  common  ineaning  of  the  language  used,  was  in  &ct  made 
in  refecenee  to  the  usage  in  the  trade  to  which  the  contract  relates.  Smith  o.  Wilson, 
3  Bam.  &  AdoL  72a''  See  Sleght  v.  Rhinelander,  1  John.  192  ;  S.  C.  2  Id.  531 ;  Macom- 
ber  r.  Parker,  13  Pick..  176 ;  Bankin  0.  Amer.  Ins.  Co.,  1  Hall,  619 ;  Lewis  v.  Thatcher, 
15  Maaa.  431 ;  Cookendorfer  0.  Preston,  4  Howard,  (U.  &)  817 ;  U.  States  v.  MDaniel, 
7  P^Cen,  1 ;  Banner  o.  Bank  of  Columbia,  9  Whaaton,  581 ;  Bowyer  v.  Martin,  5  Band. 
A25 ;  yUswy  a.  Newton,  7  Pick.  29. 

Ik  tke  case  of  the  Schooner  Reeside,  2  Sumner,  369,  Mr.  Justice  Story  said ;— -"  The 
aad  appropriate  office  of  a  usage  or  custom  is,  to  interpret  the  otherwise  indeter- 
inlentioiia  of  the  parties,  and  to  ascertain  the  nature  and  extent  of  their  con- 
ariaing  not  firom  ezpreaa  stipulations,  but  firom  mere  implications  and  presump- 
tiona,  and  acta  of  a  doubtfid  and  equivocal  oharaeter.  It  may  be  also  acbnitted  to 
explain  the  true  meaning  of  a  particular  word,  or.  of  particular  words  in  a  given  in- 
atnunent,  where  the  woid  or  words  have  various  senses,  some  common,  some  qualified, 
teehnioal,  aoeoixling  to  the  aubject^matter  to  which  they  are  applied.    But  I 

i  that  it  ean  never  be  proper  to  reaort  to  any  usage  or  custom  to  control  or 

_  the  poattive  atipulationa  of  a  written  contract,  and  aforHori,  not  in  order  to  con- 
tadiet  them.  An  ezpreaa  eoatcaet  of  the  parties  is  always  admiaaible  to  supersede, 
.«r  vaiy,  or  control  a  usage  or  onatom ;  for  die  B^ter  may  i^ways  be  barred  af  the  will 
ef  tke  paitiea.  But  a  written  and  ezpreaa  contract  oaAnot  be  controlled  or  varied,  or 
coBferweted  by  a  unagir  or  euatom,  for  that  would  be  not  only  to  admit  parol  evidence 
to  c^rtioU  Taiy,  or  oontradict  written  cootraeta ;  but  it  would  be  to  allow  mere  pre- 
jumptlona  and  impUoatioiia,  properly  arising  in  the  abaenoe  of  any  positive  ezpressiona 
«f  iaubentloB,  to  control,  vacr,  or  contradict  the  most  formal  and  deliberate  written 
^wlaratimin  of  the  partiea.''  And  in  thia  ease  it  was  hddt  that  evidence  is  not  admia- 
dUe  to  vary  the  common  bill  of  lading,  by  which  goods  were  to  be  delivered  in  good 
'  r  •jmI  eoodition,  the  danger  of  the  aeaa  oidy  ezoeptad,  by  eatablishing  a  custom, 
tke  ovnemaf  paeket  ftaaela  Ivtwaen  Kew  xark  and  Boaton,  ahould  be  UaUe  only 
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a  quantity  of  bacon  warranted  it  to  be  '^  primed  singed  bacon,"  it 
was  held  that  the  vendor  could  not  give  evidence  of  a  custom  in 
the  bacon  trade,  that  the  buyer  was  bound  to  receive  bacon  to  a 
certain  degree  tainted,  as  prime  singed  bacon  (m).  So,  where  a 
contract  was  in  the  following  form : — "  Of  E.  Y.  -89  pockets  Sussex 
hops,  Springett's,  5  pockets  Eenward^s,  78«.  Springett's  to  wait 
orders :''  it  was  held,  that  parol  evidence  could  not  be  admitted  to 
show  that,  by  the  course  of  dealing  between  the  parties,  the  sale 
was  at  a  credit  of  six  months  (n).  So,  where  by  an  agreement  be- 
tween an  African  merchant  and  an  African  captain,  the  latter  wag 
to  have  a  commission  of  *'  62.  per  cent,  on  the  net  proceeds  of  the 
homeward  cargo,  after  deducting  the  usual  charges :"  it  was  held, 
that  parol  evidence  •^was  not  admissible  to  show  that,  under  this 
kind  of  contract,  it  was  the  custom  of  the  trade  to  allow  the  cap- 
tain a  commission  on  the  whole  amount  for  which  the  cargo  had 
been  sold,  and  not  merely  on  the  net  sum  which  had  come  to  the 
hands  of  the  merchant,  as  the  result  of  that  sale  (o).  And  where 
a  written  agreement  was, for  the  hire  of  a  vessel,  to  be  made  ready 
to  take  on  board  "  forthwith,"  evidence  was  not  admitted  to  show 
that  the  parties  agreed  that  the  vessel  should  be  ready  in  two 
days  (p).^ 

Upon  the  same  principle,  although  the  custom  of  the  country,  in 
regard  to  the  claims  of  the  outgoing  tenant  of  a  farm,  shall  pre- 
vail, even  where  there  is  a  lease  ( q),  if  such  lease  contain  no  stipu- 
lations as  to  the  terms  of  quitting,  which  can  exclude  the  Cus- 
tom (r)  ;  yet  where  the  lease  or  agreement  contains  any  express 
terms  on  t^e  subject,  evidence  of  the  custom  shall  be  exdudedL 
Expre69umfacit  cessare  taciturn  (s).  Thus,  if  a  lease  contain  an  ex- 
press provision  as  to  the  away-going  crops,  the  custom  of  the  coun- 
try cannot  be  considered  (t).  '  So,  in  Webb  v.  Hummer  (w),  it  s^ 
peared,  that  by  the  custom  of  the  country  the  out-going  tenant  was 
entitled  to  an  allowance  for  folda^e  from  the  in-coming  tenant. 
The  lease,  however,  specified  certain  payments  which  were  to  be 

'  (m)  Teates  v.  Pirn,  6  Taunt.  446 ;  Holt,    728. 
N.  P.  C.  95 ;  2  Marsh.  141. 


(n)  Ford  v.  Yates,  2  Scott,  N.  R.  646. 
(o)  Caine  v.  Horsfall,  2  C.  &  K.  349. 
(p)  Simpson  v.  Henderson,  1  Moo.  &  M. 

(q)  See  Smith  v.  Wilson,  8  B.  &  Ad. 


(r)  Holding  v.  PSxott,  7  Bins.  465;  8L 
C.  6  M.  &  P.  427. 

(«)  Clarke  «.  Roystone,  13  M.  A  W. 
752 ;  Roberts  v.  Barker,  1  C.  &  M.  808. 

(0  Boraston  9.  Green,  16  East,  71. 

(tt)  2  B.  &  Aid.  746. 


for  damage  to  goods  occasioned  by  their  own  neglect.  The  Schooner  Reeside,  2  Samner, 
567.  But  where  the  terms  used  in  bills  of  lading  haTe,  by  usa^,  acquired  a  partMMfc- 
lar  signification,  the  parties  will  be  presumed  to  haTe  used  them  in  that  sense.  Wajna 
V,  Steamboat  General  Pike,  16  Ohio,  421.  See  also  Turaey  9.  Wilson,  7  Tergor,  S40  ; 
Hubbert  v.  Sears,  21  Wendell,  190, 191 ;  Allen  v.  Dykers,  8  HiU,  593 ;  Lewis  p.  Thalola- 
er,  15  Mass.  431 ;  Homer  v.  Dorr,  10  Mass.  26. 

In  Hart  v.  Hammett,  18  Vermont,  127,  it  was  hdd,  that  where  technical  words  are 
used  in  a  written  agreement,  parol  evidence  is  admissible  to  show  thdr  meaatnf^; 
and  if  it  thereby  appears  that  the  words  used  mar  have  different  applications, 
evidence  is  admissible  to  prove  what  was  said  by  the  parties  at  tiie  time  of  the 
tion  of  the  written  agreement,  for  tiie  purpose  of  showing  tiie  sense  in  which 
understood  the  words. 

^  See  Wi^lesworth  v,  Dallison,  1  Smith  Lead.  Oas.  305  et  seq.  and  notes;  Asloar  «« 
Union  Ins.  Co.,  7  Gowen,  202 ;  Roberts  v.  Button,  14  V«rm<«t,  195,  208. 
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made  by  the  in-caming  to  the  out-going  tenant  at  the  time  of  quit- 
ting the  premifles,  among  which  there  was  not  included  any  pay* 
ment  for  foldage :  and  it  was  held  that  the  terms  of  the  lease  ex- 
cluded the  custom,  and  that  the  out-going  tenant  was  not  entitled 
to  any  allowance  in  respect  of  foldage.  ^ 

And  the  same  rule  applies  in  the  case  of  bills  of  exchange  and  ^^  ^ 
promissory  notes :  they  cannot  be  contradicted  or  varied  by  parol  *^^^'***^8'* 
evidence.  Thus,  if  the  instrument  purport  to  be  an  absolute  en- 
gagement to  pay  at  a  specified  period,  or  upon  demand,  oral  testi- 
mony of  a  {^omise  that  the  time  for  payment  should  be  prolonffed, 
or  should  depend  upon  a  contingency,  or  that  payment  should  be 
made  out  of  a  particular  fund,  cannot  be  received  (2;).^  So,  it 
would  seem  that  such  evidence  cannot  be  admitted  to  show  that  one 
of  the  makers  of  a  note,  absolute  on  the  face  of  it,  was  only  a 
surety  (y).  And  if  a  bond  be  conditioned  for  the  payment  of  money 
absolutely,  the  defendant  cannot  plead  an  agreement  that  it  should" 
operate  merely  as  an  indemnity  (2).^ 

When  a  demise,  by  words  only,  or  in  writing  but  not  under  seal  Demlie*. 
(a),  is,  in  general  terms,  to  hold  from  feast  to  feast,  as  from  Mich- 
aelmas to  Michaelmas,  it  will,  prima  facie^  be  a  holding  from  such 
feast  according  to  the  new  style ;  unless  by  the  custom  of  the 
country  where  the  lands  lie,  which  custom  may  be  proved  by  parol 
testimony,  such  tenancies  commence  according  ^to  the  old  style  (i).  [  ^100  ] 
And  in  the  case  of  a  general  parol  taking  at  a  certain  feast,  e.  g.  at 
J&rtmffias,  parol  evidence  is  receivable, 'without  reference  to  custom, 
to  show  whether  the  day  of  taking  was  intended  to  be  calculated 
aooording  to  the  new  or  the  old  style  (e). 

If,  however,  the  demise  be  by  deed^  to  hold  from  any  particular 


193; 


x)  Abbott  V.  Hendricks,  3  Sooit,  N.  R.  plaintiff  (thid  payee),  and  that  the  latter 

Adams  v.  Wordlej,  1  M.  &  W.  374 ;  had  taken  a  composition  firom  the  prinoi- 

Foeler  v.  Jolly,  1  Cr.  ML  &  R.  703 ;  Hoare  pal  debtor. 

fi  Chraham,  3  Camp.  57 ;  Free  v.  Hawkins,  (z)  Mease  9.  Mease,  Gowp.  47 ;  see  9 

8  Taunt.  92.  New  B.  597. 

(y)  Pter  Tindal,  C.  J.,  Abbott  v.  Hen-  (a)  Doe  o.  Hopkinson,  3  D.  &  R.  607. 

Mekfl,  2  Scott,  N.  R.  183,  186 ;  Wood-  (6)  Fnrler  d.  Mayor  of  Canterbury  v. 

kride#».  ftMoner,  3  B.  ^  Aid.  228;  a  C.  Wood,    1    £sp.    198;   Ron.   ^jeot    U2; 

I  Chit.  66l ;  Bawson  v.  Walker,  1  Stark.  Adams,  £;}ect.  3rd  edit.  146. 

R.  361 ;  Mofieley  v.  Hanford,  10  B.  &  C.  (e)  Id.;  Smith  v.  Walton,  8  Bing.  236, 

729 ;  Priee  «.  Edmunds,  10  B.  &  C.  678 ;  238,  per  Tindal,  C.  J.    Where  party  re- 

asa  Perfect  o.  MnsgraTe,   6   Prioe,  111.  lying  on  a  taking  from  the  old  style  has 

Bot  in  Hall  v.  Wilcox,  2  Moo.  &  M.  68,  to  ayer  it  in  pleading^  he  must  distinctly 

Jjord  Tenterden  is  reported  to  haye  held,  state  the  fact ;  and  it  is  not  enough  to 

that  one  of  the  makers  of  a  joint  note  state  "  at  Martinmas,  to  wit,  Not.  23 ;" 

whaw  that  he  was  a  mere  surity  for  for  this  will  import  new  Martinmas ;  Id. 
other  maker,  and  so  known  to  the 


>  Hunt  V.  Adams,  7  Mass.  618  ;  Fattison  v.  Hull,  9  Cowen,  747  ;  Renner  v.  Bank  of 
ColnMbia,  9  Wheaton,  687 ;  Hanson  v.  Stetson,  6  Pick.  600  ;  Spring  v.  Lovett,  11  Pick. 
417  ;  Faniham  v.  Ingham,  6  Vermont,  614 ;  Thompson  v.  Ketchum,  8  John.  146 ;  Field 
m,  ^^iekerson,  13  Mass.  138 ;  Sice  v,  Cunningham,  1  Cowen,  397. 

^  But  in  an  action  against  one  joint  maker  of  a  note,  parol  eyidence  is  admissible 
•how  that  he  was  only  a  surety  of  the  other  maker,  and  that  the  plaintiff,  knowing 
fbei,  had  given  time  to  the  principal  for  payment  without  his  c<«acnt  or  knowl- 
Grafton  Bank  v.  Kent,  4  N.  Hamp.  221.  So,  in  Smith  v.  Bing,  3  Ham.  41,  it 
kdd,  that  where  A.  and  B.  sign  a  bond,  B.  signing  as  security,  (though  such 
in  00  way  appears  by  the  band,)  in  a  suit  upon  the  bond,  it  is  admissible  to  show 
by  fwiol  eyidenoe,  that  B.  signed  as  security.  Bee  Smith  0.  Boak,  3  Texas,  216 ;  Wea- 
«osa  V.  ChamberHDf  7  Gushing,  404. 
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feasts  88  ''fxom  ihe  foMt  of  St  MaehaelV  the  holding  nnxal  W 
taken  to  be  aooording  to  the  new  style,  notwithfltanding  the  custom : 
and  this  rule  {nrevails  although  the  tenancy  be  created  by  a  holding 
over  after  the  expiration  of  the  Lease,  and  the  original  entry  was 
according  to  the  old  style  (d). 
Parol  evidenoe  offered  for  the  purpoee  of  connecting  two  written 
ySSnffL  instruments,  which  haye  no  direct  or  necessary  reference  to  each 
other,  in  order  to  establish  a  sufficient  contract  within  the  Statute  of 
Frauds,  has  been  rejected ;  as  in  the  case  of  the  ^  Boydell  Shak- 
speare  (e)."  So  an  agreement  referring  to  such  parts  of  anotbier 
instrument  as  had  been  read  by  one  party  to  another,  is  not  sufficieni 
within  the  statute,  because  it  is  imperfect  without  parol  evidence 
(/).^  But,  if  such  reference  exist,  several  writings  upon  the  santa 
snbject,  and  intended  to  form  one  agreemeat,  shall  be  oonatrued 
and  treated  as  such  (g).^ 

C^enl  But,  although  parol  evidence  cannot  be  given  to  vary  or  contradict 

theV^ii-  ^  written  instrument,  it  is  allowable,  in  some  cases^  to  give  evidence 
•ionofpft-  <9  egiZam  such  an  instrument.     The  rule  on  this  subject  was  thus 
5^^     stated  by  the  late  Lord  Chief  Justice  Tindal  (A) :— "  The  general 
explain  a    ^®  I  ^^^  ^  ^  ihtki^  where  the  words  of  any  written  instrument 
wiittea      are  free  from  ambiguity  in  themselves,  and  where  external  circum- 
Qoninot     gtanoes  do  not  create  any  doubt  or  difficulty  as  to  the  proper  appli- 
cation of  those  words  to  claimants  under  the  instrument,  or  the 
subject-matter  to  which  the  instrument  relates,  such  instrument  ia 
always  to  be  construed  aooording  to  the  strict,  plain,  common  meanr 
ing  of  the  words  themselves ;  and  that,  in  such  case,  evidence  ddian 
£  ^101  1  ^^  instrument,  ^or  the  purpose  of  explaining  it,  according  to  the 
surmised  or  allesed  intention  of  the  parties,  is  utterly  inadmissible*' 
o  o  o  The  true  interpretation,  however,  of  every  instrument,  being 
manifestly  that  which  will  make  the  instrument  speak  the  intention 
of  the  party  at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or  perhaps,  to  spea^  more  precisely,  not  so  much  an 
exception  from,  as  a  corollary  to,  the  general  rule  above  stated,  that 
where  any  doubt  arises  upon  the  true  sense  and  meaning  <x^the 
words  themselves,  or  any  difficulty  as  to  their  application  under  the 
surrounding  circumstances,  the  sense  and  meaning  of  the  language 
wAy  be  investigated  and  ascertained  by  evidenccT  dehors  the  instru- 

rcQ  Doe  <L  Spioer  v.  Lea,  11  East,  812,       (/)  Brodie  v,  St   Pikiil,  1  Tea.  Jan. 

SIS ;  Smith  v,  Walton,  8  Bing.  235,  238.  826. 

See  I>oe  v.  Hopkinson,  8  D.  &  R.  508,        (g)  Id.;  per  Baylej,  J.,  Sandilands  v. 

509.  Marsh,  2  B.  &  Aid.  680;  Hare  r.  Rick- 

(e)  BoydeU  v.  Drununond,  11  East,  li2 ;  ards,  5  M.  &  P.  85 :  post,  Index,  "  Guar- 

Jackson  v,  Lowe,  1  Bing.  9 ;  a  C.  7  Moore,  antee." 

219;  Stead  o.  liddaid,  1  Bing.  196;  aC.       (h)  Bee  Shore  o.  Wilson,  9C.&F.855, 

8  Moore,  2.  865. 

I  See  Morton  v.  Dean,  18  Metoalf,  385.  At  law,  a  oontraot  cannot  rest  partlj  ia 
writing  and  partly  in  words.    Tonng  v.  Jaooway,  9  Smedes  &  Marsh.  212. 

*  See  Rogers  v,  Kneeland,  18  Wend.  lU ;  Steyens  «.  Boird,  9  Cowen,  274;  Biak*- 
peaoe  r.  Harrard  College,  10  Pick.  802 ;  Sibley  v,  Holden,  10  Pick.  250 ;  Hunt  t.  Uw- 
emore,  5  Pick.  895 ;  DarUn  «.  Hill,  2  IUr£  484;  Ante,  89,  note. 

*  Ssiyre  v.  Peek,  1  Barbour,  464 ;  Morris  v.  Edwaids^  I  Haai«  (Okie)  206. 


ttent  itself  ;^  for  ho&i  reason  and  common  sense  agree,  tbat  by  no 
other  means  can  the  language  of  the  instmment  be  made  to  speak 
the  real  mind  of  the  psrtj.  Bach  investigation  does  of  necessity  take 
place  in  the  interpretation  of  instruments  written  m  a  foreign  lan^ 
gnage ;  in  tiie  case  of  ancient  instruments ;  ^  ^  ^  in  cases  where 
terms  of  art  or  science  occur  f  in  mercantile  contraets,  which  in  many 
instances  are  in  a  pectfliar  language  employed  by  those  who  are 
conversant  in  trade  and  commerce  ;  and  in  other  instances  in  which 
the  words,  besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well  known,  peculiar,  idiomatic  meaning, 
in  the  particular  county  in  which  the  party  using  ihem  was  dweU- 
ing,  or  in  the  particular  society  of  which  he  formed  a  member,  and 
in  which  he  passed  his  life  (s)."  In  such  cases  as  these,  it  has  been 
well  said,  "  the  oral  evidence  does  not  usurp  the  authority  of  the 
written  instrument ;  it  is  the  instrument  which  operates :  the  oral 
evidence  does  no  more  than  assist  its  operation,  by  assigning  a  defi* 
nite  meaning  to  terms  capable  of  such  explanation,  or  by  pointing 
out  and  connecting  them  with  the  proper  subject-matter  (k)"^ 

According  to  these  principles,  parol  evidence  is  never  admissible  Admisgi- 
lo  explain  an  ambiguity  which  is  not  raised  by  extritmc  facts  (I),  fflmm  ^f  jj^ 
Thns,  upon  a  devise  "  to  one  of  the  sons  of  J.  8.,'^  who  has  several,  tent  am- 
evidence  is  not  admissible  to  show  that  one  in  particular  was  meant  ^^S^^* 
(m)  ;  and  the  devise  is  void  for  uncertainty.     So  it  has  been  said, 
that  at  common  law,  and  independently  of  the  Statute  of  Frauds, 
parol  evidence  would  not  be  admissible  to  show  the  consideration 
upon  which  a  written  contract  not  under  seal  was  made,  no  consid- 
eration being  stated  therein  (n).^     ^And  where  a  biU  of  exchange  r  o\()2  1 
waa  drawn  for  "  two  hundred  pounds  value  received ;''  but,  by  the  *■ 
figures  at  the  top  it  purported  to  be  a  bill  for  245Z.,  and  the  stamp 
was  applicable  to  the  larger  sum  :  it  was  held,  that  evidence  could 
not  be  received  to  show  that  it  was  intended  to  be  drawn  for  the 
laroer  sum  (o). 

The  rule,  that  parol  testimony  may  be  adduced  for  the  purpose  of 

(i)  And  see  per  Parke,  B.,  9  G.  ft  F.  by,  3  Bing.  112.    It  eeems,  lumreRrer^  that, 

5K.  in  the  case  of  a  deed,  where  no  oonBideta* 

(<}  3  Stark.  St.  756;  and  see  Murky  tion  is  ezpresaed,   parol  eyidenoe  of  a 

9.  If  llermoit,  8  A.  ft  K  138.  good  consideration  ia  reoeiTable ;  Peaeook 

(/)  flmith  9.  Thompson,  8  C.  B.  44,  59 ;  v.  Monk,  1  Vee.  12a    Bat  that  if  any  on* 

SotUichoB  V.  Kemp,  3  Ezeh.  105 ;  Doe  v.  speoific  consideration  only  be  mentioned 

Westiaka,  4  B  ft  Aid.  57.  therein,  not  stating  "  and  fbr  other  oon- 

(r)  Cheyiiey's  ease,  5  Go.  R.  68 ;  Strode  siderations,"  no  proof  of  another  consid- 

•.  Itiueel,  Vem.  624 ;  Harris  v.  Bishop  of  oration,  iir  addition  to   that,  expressed, 

Idneoln,  2  P.  W.  186,  137;  and  see  Doe  can  be  given;  Id.;  Sayer,  209;  2  T.  R. 

m^^MT^ff  V.  Hiseoeks,  5  M.  ft  W.  863.  366. 

(a)  Per  Best,  G.  J.,  in  Morley  v.  Booth-       (o)  Sanderson  v.  I^per,  7  Soott,  408. 

1  Mayor  of  N.  Toric  v.  Bntler,  1  Barbour,  325 ;   Lowry  v.  Adams,  22  Vermont,  160 ; 
Kaii^iv.N.EDg.  Wonted  Go.  2  Gushing,  271;  MoGuILough  «r.  Wainright,  14  Penn.  State 

&m. 

*  Stroud  P.  Frith,  11  Barbour  Sup.  Gt  800.    Thns  parol  OTidenoe  may  be  reoeiyed  to 
that  "  oabinet  and  mahogany  door-making  "  inoludes  only  the  making  of  doors 

r  mahoffuiy  and  ornamental  woods.    Stroud  v.  Frith,  11  Barbour  Sup.  Gt  300. 

*  midebcand  v.  Fogle,  20  Ohio,  147. 

*  But  see  Ama  ••  Ashleiy,  4  Piok.  7 1,  and  other  oases  cited  in  note  1  to  ante,  25. 
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ruBing  (p)  and  explaming  a  latent  ambiguity,  maj  be  illiutrated  bj 

referring  to  the  familiar  instances  of  a  devise  or  grant  of  "  the 

jjLntn     manor  of  A./'  the  party  having  two  manors  of  that  name  (q);  or 

AMuauiTT*  of  a  bequest  "  to  my  oousin,  T.  S./'  the  testator  having  two  oousins  of 

^-^*v^^  that  name  (r).     And,  as  was  observed  by  BuUer,  J.,  whether  parcel 

or  not  of  the  thing  demised,  is  always  matter  of  evidence  («).^ 

Parol  evidence  may  also  be  admitted  to  show,  that  one  or  both  of 
the  contracting  parties  to  an  agreement  were  agents  for  other  per- 
sons, and  acted  as  such  in  making  the  contract ;  so  as  to  give  the 
benefit  of  the  contract  on  the  one  hand  to,  and  oa  the  other  to 
charge  with  liability,  the  unnamed  principals.^  But,  where  an  ac- 
tion is  brought  against  a  party  who  appears,  on  the  face  of  the  in- 
strument, to  be  personally  a  contracting  party,  he  cannot  discharge 
himself  by  evidence  that  he  contracted  as  agent  merely  {t)fi  And 
where  a  party  was  described  on  the  face  of  a  contract  as  "  owner'' 
of  a  ship,  ho  being  in  fact,  merely  the  agent  of  the  owner ;  it  waa 
h^ld,  in  an  action  by  the  principal  on  such  contract,  that  evidence 
could  not  be  received  to  show  the  fact  of  the  agency,  so  as  to  give 
the  principal  a  right  to  sue  on  the  contract  (t4)>  ^ 

But  it  would  seem  that,  where  a  person  describes  himself  in  a 
written  instrument  as  the  agent  of  an  unnamed  principal,  it  is  com* 
potent  for  the  other  contracting  party  to  show  that,  although  de- 
scribed as  agent,  he  is  in  fact  the  principal  (x).  So,  parol  evidence 
may  be  given,  to  show  that  a  written  guarantee  addressed  to  one 
[  ^103  ]  person,  was  meant  to  create  a  responsibuity  to  a  firm  in  ^hich  he 
was  partner  (y).  And  a  general  receipt  on  a  bill  of  exchange  may 
also  be  explained  by  parol  (2;).^ 

So,  where  a  guarantee  was  expressed  to  be  in  consideration  of  the 

(p)  Thomas  v.  ThomM,  6  T.  R.  671 ;  1  and  see  Bateman  v.  FkilUps,  16 East,  272; 

Bro.  P.  C.  86.  342,  350.  Wilson  r.  Hart,  7  Taunt,  296 ;  a  C.  1 

(g)  Bao.  Elem.  Rule  23 ;  Plowd.  f<5  b.  Moore,  46. 

(r)  Jones  v.  Newman,  1  BL  R.  60.  (u)  Humble  9.  Hunter,  12  Q.  B.  310; 

(«)  Doe  V.  Burt,  1  T.  R.  701 ;  3  Stark.  12  Jur.  1021. 

Ey.  1026,  &c.    See  Kearslake  v.  White,  2  ^)  See  Can*  v.  Jaokson,  7  Exch.  382; 

Stark.  R.  608 ;  Beaumont  v.  Field,  1  a  &  21  L.  J.  137,  (Exch.)  ;  Sohmah  v.  ATeiy, 

Aid.  247;  Paddook  «.  Fradley,  1  C.  dk  J.  20  L.  J.  228,  (Q.  B.) 

90.  (v)  Garrett  v,  Handley,  4  B.  &  C.  664; 

(fi  mggint  9.  Senior,  6  M.  dk  W.  834,  a  G.  7  D.  d^fL  144. 

844 ;  Jones  9.  littledale,  6  A.  &  E.  486,  (2)  Graves  v.  Key,  3  B.  &  Ad.  313. 
480;  Ma«ee  r.  Atkinson,  2  M.  <&  W.  440; 

1  See  Hammond  v,  RidgelOT,  6  Harr.  &  John.  256 ;  Lowell  o.  Parkhurst,  4  Wendell, 
868. 

s  Huntington  9.  Knox,  7  Oushing,  371,  374;  Gothay  v.  Fennell,  10  Bam.  ft  C.  671 ; 
Hubbert  v.  Borden,  6  Wharton,  79.  But  see  Long  v.  Colbum,  11  Mass.  97 ;  Stackpole 
9,  Arnold,  11  Mass.  27 ;  MagUl  v.  Hinsdale,  6  Conn.  464;  post,  208,  note ;  Wright  r. 
Weakley,  2  Watts,  89. 

*  Huntington  v.  Knox,  7  Cushing,  371,  374 ;  post  210,  note ;  Hanoock  v.  Fairfiald,  3D 
Maine,  299. 

*  See  post,208,  note. 

*  Post,  606,  notes.  A  writing  acknowledging  the  receipt  of  money,  may  be  explain- 
ed by  showing  that  something  &ort  of  the  terms  of  it  was  intended ;  it  being  coneln- 
Biye  only  as  to  the  amount  paid  :  for  a  receipt  is  not  eyidenee  of  a  contract,  but  of 
payment  Tucker  v.  Maxwell,  11  Mass.  143  ;  Johnson  v.  Johnson,  Id.  369,  363 ;  John- 
ton  V.  Weed,  9  Johns.  310 ;  Putnam  v.  Lewis,  8  Id.  304,  2d  edit ;  Baboock  o.  May,  4 
Ham.  346;  Raymond  v.  Roberts,  2  Aik.  204;  Southwick  0.  Hayden,  7  Gowen,  334; 
Tobey*.  Barber,6  Johna.72;  Staokpole  •.  Arnold,  II  Biaaa.  97 ;  WiUdmoii  •.  See^,  17 
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plamtiff  "  liAting  this  day  advaaced"  (a  Bum  of  money,  it  was  held  Auiibbi- 
to  be  Bofiiciently  ambiguoofi  to  admit  of  evidence  to  show,  that  the  cIsL^ 
advanoe  was  not  a  past  one,  but  was  made  simultaneously  with  the  latent 
execution  of  the  guarantee  (a).  So,  where  a  contract  was  in  these  awwuitt* 
words :  **  Sold  18  pockets  £ent  hops,  at  1008.  ;'^  and  it  appeared 
that  a  pocket  contained  more  than  a  cwt. ;  evidence  was  admitted 
to  show  that,  by  the  usage  of  trade,  a  contract  so  worded  was  under- 
stood to  mean  oL  per  cwt.  (()•  So,  where  a  com  merchant  in  Ire- 
land sent  written  instructions  to  a  factor  and  del  credere  agent  in 
London,  to  sell  oats  of  a  certain  quality,  at  a  certain  price,  on  his, 
the  merchant's,  account :  it  was  held,  that  evidence  was  admissible 
to  show  that,  by  the  custom  of  the  London  corn-trade,  the  factor 
was  warranted  by  such  instructions  in  selling  in  his  own  name  (c). 
So,  where  there  is  a  variance  between  a  bought  and  a  sold  note,  evi- 
dence of  mercantile  usage  is  admissible  to  explain  it  (d).  So,  evi- 
dence is  admissible  to  explain  the  meaning  of  a  warranty  given  on 
a  sale  of  goods  (e).  And  where  a  theatrical  manager  contracted 
with  an  actress,  to  engage  her  for  '*  three  years,''  at  a  certain  sala- 
ry ;  it  was  held,  that  parol  evidence  might  be  given  to  show,  that, 
aooording  to  the  uniform  usage  of  that  profession,  the  plaintiff 
was  to  be  paid  only  during  the  theatrical  season  in  each  of  those 
years  (/).  % 

So  there  are  cases  in  which  the  actions  of  the  parties  previous  to, 
and  contemporaneous  with,  the  agreement,  are  admissible  to  show  the 
intention  of  the  parties,  or  to  explain  the  agreement,  by  directing 
its  application  (g)  ;^  as,  if  a  bargain  were  made  for  wheat,  without 
stating  the  quality,  parol  evidence  of  former  dealings  for  a  particu- 
lar quality  of  wheat  would  perhaps  be  received  (h). 


(«)  GoUahede  v.  Swann,  1  Exoh.  154. 
ib)  Spicer  r.  Cooper,  1  Q.  B.  42i. 

ie)  Johnston  v.  Usbom,  11   A.  &  E. 
L 

(4  Bold  V.  Rajner,  1  M.  &  W.  843. 
(«)  PoweU  V.  Horton,  3  Soott,  110. 
(/)  Grant  v,  Maddoz,  15  M.  &  W.  737. 
If)  See  Ellis  v.  Thompson,  3  M.  &  W. 


445;  Reay  v,  Richardson,  2  Or.  M.  &  B. 
422,  426. 

{k)  1  PoweU  on  €k>nt  384,  272,  273 ;  2 
Id.  41;  3  Chit.  Com.  L.  113.  143.  A 
deed  is  to  be  construed  flrom  the  moment 
of  execution,  not  from  subsequent  eyents ; 
Balfour  v.  Welland,  16  Ves.  156.  Oon- 
ten^foransa  ezposiUo  $at  optima^  2  Inst  11 ; 


L  249 ;  HaU  v.  Hall,  8  N.  Hamp.  129.  A  paper  purporting  to  be  a  receipt,  but 
eontainiug  in  truth  a  complete  contract  between  the  parties  to  it,  cannot  be  explain- 
ed by  parol,  as  can  be  mere  general  receipts  for  property  or  money.  Stone  ».  Vance,  6 
Hmm.  247 ;  Niles  v.  Culver,  8  Barbour  Sup.  Ct.  205.  Where  a  person  had  given  a  cer- 
tificate, acknowledging  that  he  had  certain  goods  in  his  possession  to  keep  for  an- 
oti&er  on  storage,  it  was  held  that  parol  evidence  was  inadmissible  to  contradict  the 
ecrtificate,  and  to  show  that  the  property  of  the  goods  was  in  him  who  gave  the  cer- 
tificate.    Chapman  v.  Searle,  3  Pick.  38  ;  Goodyear  v.  Ogden,  4  Hill,  104. 

Bat  a  bill  of  lading,  in  the  usual  form,  is  botii  a  receipt  and  a  promise ;  and  so  far 

a«   it  is  a  receipt,  in  a  suit  between  the  parties  to  it,  being  the  shipper  and  the 

-mmaUr  who  signed  the,  bill,  for  the  non-delivery  of  the  goods,  it  is  competent  fbr  the 

SAster  to  show  that  tlie  quantity  of  goods  received  was  less  tJian  that  acknowledged 

IB  the  Wll.    O'Brien  r.  Gilchrist,  34  Maine,  654 ;  Dickerson  v.  Ledge,  12  Barbour,  102  ; 

Wayland  p.  Moeely,  5  Alabama,  430;  Graves  r.  Harwood,  9  Barbour  Sup.  Ct  477. 

Wbere^  howerer,  a  bill  of  lading,  imports  that  the  goods  are  stowed  under  deck,  it  can- 

Bot  be  Taried  by  a  contemporaneous  parol  contract  by  which  they  were  to  be  stowed  on 

4leek  ;  nor  can  such  a  bill  be  contradicted  as  to  the  course  designated  in  it  which  the 

▼easel  is  to  take.    Creesy  v.  Holly,  14  Wendell,  26 ;  Barber  v.  Brace,  8  Conn.  9 ;  May 

9.  Babcock,  4  Hun.  334 ;  Barrett  v.  Rogers,  7  Mass.  297. 

1  8aa  Bowjer  v.  Biartin,  5  Rand,  525 ;  Haven  v.  Brown,  7  GreenL  421, 
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When  td-      It  has  been  snggested  (%)  that  parol  evidence  would  prbbaMy  *Tte 
mwiibleto  admissible  to  supply  a  blank  in  an  agreement  notfciKng  mikin  the 
written       StottUe  of  MuudB :    as  if  a  written  Wgain  were  made  for  the  sale 
eontract     of  goods  under  lOZ.,  leaving  a  blank  for  the  quantity  to  be  delivered.  ^ 
[  *104  ]  Nor  does  it  seem  that  there  could  be  any  objection  to  this ;  because, 
until  the  quantity  of  goods  to  be  sold  was  stated  in  some  way,  there 
would  be  no  contract  at  all ;  so  that  the  rule  of  which  we  are  now 
treating  would  not  be  infringed.    Indeed,  in  a  recent  case,  where 
the  defendant  ordered  goods  by  letter,  which  did  not  mention  the 
time  for  payment,  and  the  plaintiff  sent  the  goods  and  an  invoice : 
it  was  held  that,  the  latter  not  being  a  valid  contract  within  the 
Statute  of  Frauds,  parol  evidence  was  admissible,  to  show  that  the 
goods  were  supplied  on  credit  (k). 
When  not       gu^^  }f  j^q  contraet  be  once  reduced  into  writing,  then  the  rule  ap- 
plies ;  and  whether  it  be  such  as  is   required  by  the  '  Statute  of 
Frauds  to  be  in  writing  or  not,  it  cannot  be  altered  by  extrinsic  ev- 
idence (Q.     Accordingly  it  is  held,  that  parol  testimony  shall  not  be 
received,  to  add  to  a  written  agreement  even  a  term  or  stipulation 
which  the  parties,  before  or  at  the  time  the  bargain  was  reduced  in- 
to writing,  agreed,  verbally,  should  be  parcel  of  the  written  instru- 
ment, but  which  was  not  introduced  therein  ;  for  this  would  be  in 
effect  to  alter  such  agreement  (m).^    Thus,  if  a  written  demise  be 
silent  as  to  ground-rent  (n),  or  land-tax  (o),  parol  evidence  is  not 
admissible  to  show  that  the  tenant  agreed  to  pay  it.     So,  if  an  an- 
nuity deed  do  not  contain  a  clause  of  redemption,  it  cannot  be  proved^ 

Attorney-General   v.    I'aricer,   per  Lord  618 ;  per  Fufce,  B»,  Loefcett  v.  Niekttn,  8 

Hardwicke,  3  Atk.  577.    If  an  insini-  Ezoh.  93,  97. 

ment  be  ambigaous,  whether  a  present  (m)  See  Goes  v.  Lord  Nugent,  5  B.  & 

demise  or  future  letting  wae  meant,  the  Ad.  58,  65;  4  Bro.  C.  C.  515;  Meres  •• 

acts  of  the  parties  as  to  taking  posses-  Ansell,  8  Wils.  275 ;  Powell  p,  Edmonds, 

eion,  &e.,  may  be  looked  at  to  discover  12  East,  6 ;  per  Best,  C.  J.,  Morle/  «. 

their   intention;  Chapman  e.    Bluok,  5  Boothby,  3  Bing.  112;  Lewis  v,  Jones,  4 

Seott,  515 ;  Doe  d.  Pearson  v.  Ries,  8  Bing.  B.  &  G.  506 ;  S.  C.  6  D.  &  R.  567. 

178, 181.  (n)  Preston  t>.  Meroeaa,  2  BL  R.  1249. 

(t)  Ph.  Et.  8th  edit  52L  (o)  Rioh  v.  Jackson,  4  Bn>.  C.  C.  616  ; 

(it)  Lookett  V.  Nioklin,  2  Etch.  93.  &  C.  6  Ves.  834,  n. 

(0  Eden  v,  BhUce,  13  M.  &  W.  614,  617, 

1  Bidgway  v.  Bowman,  7  Gushing,  268 ;  Garter  v,  Hamilton,  11  Barbour  Sup.  Gt  147. 
Where  two  agreed  in  writing,  the  one  to  deliver  and  the  other  to  reoeive,  at  Philadel- 
phia, "  from  one  to  three  thousand  bushels  of  potatoes,"  parol  testimony  was  rejected* 
to  prove  Uiat  it  was  also  i^ireed,  at  the  time  of  making  the  contract,  that  the  quanti- 
ty, intended  to  be  delivered,  should  be  de8i|;nated  and  made  loiown  to  the  buyer»  as 
soon  as  the  cargo  was  shipped.    Small  v.  Quincy,  4  Greenl.  497. 

But  it  was  hddj  that  parol  evidence  was  admissible,  to  show  the  agreement  relativtn 
to  the  place  where  payment  of  a  note  was  to  be  demanded,  although  the  agreemoit 
did  not  appear  on  the  face  of  the  writing,  in  Brent  v.  Bank  of  the  Metropous,  1  P»- 
■     ters,  S.  C.  89. 

Parol  evidence  was  held  admissible  to  explain  and  qualify  a  warranty  contained  in 
a  bill  of  parcels  in  Wallace  v.  Rogers,  2  N.  Hamp.  506.  See  Hogins  v.  Plympton,  11 
Pick.  99 ;  Bradford  o.  Manly,  13  Mass.  139 ;  Henshaw  v.  Rolnns,  9  Metcalf,  83,  87  ; 
Lamb  v.  Grafts,  12  Metcalf,  353.  But  in  Batturs  v.  Sellers,  5  Harr.  &  John.  117  ;  6 
Harr.  &  John.  249,  it  was  decided,  that  the  bill  of  parcels,  in  that  case,  was  wsitteiL 
evidence  of  the  contract,  and  could  not  be  added  to  or  varied  l^  oral  testimony. 

An  agreement  to  indemnify  and  save  harmless  a  purchaser  of  personal  prop- 
erty, may  be  proved  by  parol,  although  the  contract  as  to  the  sale  is  in  writing 
and  contains  no  such  stipulations,  provided  the  parol  agreement  be  made  subseqaeBit 
to  the  execution  of  the  written  agreement    Brewster  e.  Counti7ma&,  12  Wend.  446i. 
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onUyy  tliaii  sudk  danse  was  omitted,  only  lest  it  ehould  render  ihe 
tmnsaction  uBorious,  or  that  it  was  agreed  that  it  should  be  redeemr. 
ed  on  terms  (p).  So,  where  there  is  a  sale  by  aaction»  and  the  oon- 
tract  is  reduced  into  writing, — ^as  by  the  auctioneer  signing  a  mem-^ 
Qrandom  of  the  sale  in  a  book  which  contains  or  refers  to  the  cata* 
logne  and  conditions  of  sale,— evidence  of  verbal  declarations  by. 
the  auctioneer,  varying  the  statements  contained  in  the  catalogue 
or  conditions,  are  not  aidmissible  (q). 

But,  if  the  contract  be  not  reduced  into  writing,  sudi  declarations 
are  reoeivahle  in  evidence  (r).  "  Where  the  whole  matter  ^afises  in  [  ^105  ] 
parol,  all  that  passes  may  sometimes  be  taken  together,  as  forming 
parcel  of  the  contract,  though  not  always ;  because  matter  talked  of 
at  the  commencement  of  a  bargain  may  be  excluded  by  the  lan- 
guage used  at  its  termination.  But,  if  the  contract  be  in  the  end 
reduced  into  writing,  nothing  which  is  not  found  in  the  writing  can 
be  considered  as  a  part  of  the  contract  («)." 

After  an  agreement  has  been  reduced  into  writing,  however,  it  is,  ^^^^^^"^ 
by  the  rules  of  the  common  law,  competent  .to  the  parties,  at  any  at  oom- 
time  before  breach  of  it,  by  a.  new  contract  not  in  writing,  either  inoa  law. 
altogether  to  waive,  dissolve,   or  annul  the  former  agreement, 
or  in  any  manner  to  add  to  or  subtract  from,  or  vary  or  qual- 
ify the  terms  of  it,  and  thus  to  make  a  new  contract,  which  is  to  be 
proved,  partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engrafted  on  what  will  then  be  left  of  the  writ- 
ten agreement  (t),^    Thus,  where  there  was  a  written  contract  '*  for 
the  hire  of  a  horse  for  six  weeks  at  two  guineas,"  Lord  Ellenborough 
permitted  parol  testimony  to  be  given,  that,  at  the  time  of  the  hir- 

(p)  Lord  IrnhBm  v.  Child,  1  Bro.  C.  C.  B.  &  0.  627,  634;  S.  G.  4  D.  &  R.  60$ 

92;  Portmore V.Morris, 2  Id. 219;  Haynes  Flinn  t;.  Tobin,  1  M.  &  M.  367;  Lewis 

V.  Hm,  1  H.  BL  695.  v.  Jones,  4  a  &  0.  506 ;  &  C.  6  D.  &  B. 

(q)  SheltoQ  V,  Liyiiis,  2  C.  &  J.  411 ;  567. 
Gniuiis  V.  Erhari,  1  H.  BL  289 ;  1  Yes.        (t)  Per  Curiam.  Gobs  v.  Lord  Nugent, 

516;  1  y.  A;  B.  524»  378;  3  Mer.  53;  12  5  B.  &  Ad.  58,  65 ;  Granville  v.  Duchess 

East,  6u  of  Beaufort,  1  P.  W.  114;  2  Vem.  648. 

(r)  Eden  r.  Blake,  13  M.  &  W.  614.  See  White  v.  Parkin,  12  East,  578. 

{$)  Per  Abbott,  C.  J.,  Kain  v.  Old,  2 

^  See  Btewslsff  v.  Coantrjman,  12  Wendell,  446,  cited  in  preceding  note ;  Biohard- 
Mi  V.  Cooper,  26  Maine,  450,  452 ;  Howard  v.  The  Wibnington  &  Busq.  Railroad  Co.,  1 
(fill,  311 ;  CnmiAings  v,  Arnold,  3  Metcalf,  491 ;  Rogers  v.  Atkinson,  1  Kelly,  12 ;  Neil 
V.  Chevee,  1  Bailey,  587 ;  Franklin  r.  Long,  7  Gill  &  John.  407. 

A  Bobeeqnent  parol  agreement  to  postpone  the  time  of  the  deliTery  of  articles  under 
aa  agreement  without  a  seal,  is  not  a  waiver  of  the  agreement,  but  only  an  enlarge- 
■MBi  of-  the  time  for  its  performanoe.  Watkins  v,  Hodges,  6  Har.  &  J^ns.  28 ;  1 
GieenL  St.  §  304 ;  Clement  e.  Duntin,  5  GreenL  9 ;  Robinson  v.  Bachelder,  4  N.  Hamp. 
4a  flee  aleo  Fanchot  v.  Leaoh,  5  Cowen,  506 ;  Touqua  v.  Nixon,  1  Peters  C.  C.  221 ; 
Onlton  Bank  e.  Woodward,  5  N.  Hamp.  99 ;  Bailey  v.  Johnson,  9  Cowen,  115 ;  Frost 
9.  Xfwett,  5  Cowen,  497 ;  Keating  v.  Price,  1  Johns.  Cas.  22 ;  Low  v.  Treadwell,  3  Furf. 
444 ;  Central  Bank  e.  WiUard,  17  Kck.  150 ;  Walker  v.  Russell,  17  l^ck.  280. 

Ike  altcntion  of  a  written  oontraet  by  parol  makes  it  all  parol ;  Yicary  v,  Moore, 
9  Watts,  451,  456,  457.  But  see  Cnmmings  v.  Arnold,  3  Met.  486.  In  order  to  render 
pait>l  Tariation  ayallable,  the  action  [£ould  be  grounded  on  the  subsequent  agroe- 
ti,  with  which  the  written  contract  is  in  such  case  consideied  as  incorporated.  Yi- 
V.  Moors,  ubi  wpra;  Mead  v.  Be  Golyer,  16  Wend.  532;  Baird  v,  Blairgroye,  1 
L  170;  Ungworthy  9.  Smith,  2  Wend.  587;  Marks  r.  Robinson,  1  Bailey,  89; 
Gu  e.  Beanei,  1  Oreen,  165;  Mill  Dam  Foondeiy  e.  Hoyey,  21  Pick.  417,  428,  429. 
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ingt  it  was  expreesly  stipulated  that,  as  the  horse  was  used  to  shy, 
the  hirer,  if  he  took  him,  shonld  be  liable  to  all  aocidents  (u). 
^J^'  Whether  a  contract  within  the  Statute  of  Frauds  can  be  wholly 

wiihin  the  waived  and  abandoned,  before  breach,  by  a  subsequent  agreement 
Statute  of  not  in  writing,  appears  to  be  vexata  qwestio  (x),^    In  Goss  v.  Lord 
Frauds.       Nugent  (y),  the  Court  inclined  to  the  opinion  that  it  might.    But 
it  ia  clear  that,  where  the  contract  is  one  which  the  Statute  of  Frauds 
requires  to  be  in  writing,  and,  after  it  has  been  reduced  into  writ- 
ing, new  terms  are  agreed  upon,  such  new  terms  must  likewise  be 
reduced  into  writing,  otherwise  they  are  not  receivable  in  evi- 
dence (2).^ 
Speeial-  And  so  in  the  case  of  a  spedaUtft  a  subsequent  agreement,  not 

^^   '       undar  seal,  dispensing  with,  or  varying  the  time  or  mode  of  pei> 
forming  an  act  covenanted  to  be  done,  cannot  be  pleaded  in  baa*  to 
an  action  on  the  specialty,  for  non-performance  of  the  act  in  the 
manner  prescribed  (a).^ 
Evidenee         Again :  in  many  eases  evidence  of  custom  and  usage  is  admissi- 
or  usa»r    ^^^  ^^^  ^^^  purpose  of  annexing  incidents  to  the  terms  of  a  writ- 
r  ^106  J  ten  contract,  concerning  which  the  contract  itself  is  entirely  si* 

(tf)  Jeftrey  V.  Walton,  1  Stark.  267.  (a)  Bee  Littler  v.  HoUaad,  3  T.  R.  690; 

(z)  Harvej  v.  Qrabham,  5  A.  &  £.  61,  Peytoe's  case,  9  Co.  R.  77.    See  Kaje  v. 

78 ;  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58.  Waghom,  1    Taunt.    428.    This  has  no 

(y)  Per  Curiam,  5  B.  &  Ad.  58,  66 ;  reference  to  cases  in  which,  under  a  new 

and  see  Qoman  v.  Salisbury,  Yern.  240.  agreement,  though  not  under  seal,  then 

(z)  Goss  V.  Lord  Nugent,  supra ;  Stead  has  been  actual  satisfaction  to  the  ooren- 

V,  Bawber,  10  A.  &  £.  57  ;  Marshall  v,  an  tee,  (&c.;  see  Index,  "  Aooord  and  Satia- 

I<^nn,  6  M.  &  W.  109,  oyerruling  Cuff  r.  faction." 
Penn,  1  M.  &  S.  21.              ^ 

1  See  1  GreenL  £v.  §  304 ;  Bullard  o.  Walker,  3  John.  Cas.  60;  Marshall  v.  Baker, 
,      19  Maine,  402. 

>  The  law  is  settled  otherwise  in  Massachusetts.  In  that  State  parol  evidence  is  ad- 
mitted to  prove  a  subsequent  oral  agreement  enlarging  the  time  of  performance  of  a 
simple  contract,  or  varying  its  terms,  or  to  shew  a  waiver  or  disciuu^ge,  although  the 
original  contract  was  required  by  the  statute  of  frauds  to  be  in  writing.  Steams  v. 
Hau,  Sup.  Jud.  Ct.  Mass.  Suffolk,  Nov.  T.,  1851,  5  Law  Rep.  (N.  a)  17 ;  Cummings  p. 
Arnold,  3  Metcalf,  486.  The  decisions  in  Maine  and  Maryland  have  a  bearing  in  the 
'same  direction.  Richardson  v.  Cooper,  25  Maine,  450;  Blood  v.  Hardy,  15  Maine,  61 ; 
Franklin  v.  Long,  7  Gill  and  J.  407  ;  Watkins  v,  Hodges,  6  Harr.  and  J.  38.  But  see 
Blood  V.  Goodrich,  9  Wendell,  68,  79. 

.  *  Bond  V,  Jackson,  Cooke,  500 ;  ^nard  9.  Patterson,  3  Black.  353 ;  1  PhiL  Ev.  (4th 
Am.  ed.)  563,  564,  and  Cowen  &  IfiU's  notes,  pt  2,  pages  1479-1481,  and  numerous 
oases  there  cited. 

But  in  Dearborn  9.  Cross,  7  €owen,  48,  it  was  hdd,  .that  a  bond  or  other  specialty 
may  be  discharged  or  released  by  a  parol  agreement  between  the  parties,  especiaU/ 
where  the  parol  agreement  is  executed.  The  same  doctrine  received  the  sanction  of 
the  court  in  Munroe  v.  Perkins,  9  Pick.  298.  See  also  Plemming  v.  Gilbert,  3  Johna. 
358 ;  Lattimore  v,  Harsen,  14  Johns.  330 ;  Lawrence  v.  Dole,  11  Vermont,  549 ;  Le 
Fevre,  v.  Le  Fevre,  4  Serg.  &  R.  241 ;  Neil  v,  Tillman,  1  Bailey,  538,  n.  (a) ;  Merrill 
V.  Ithaca  &  Oswego  Railroad  Co.,  16  Wend.  586 ;  Watchman  v.  Crook,  5  Gill  &  John. 
239 ;  Ford  v.  Campfield,  6  Halst  327 ;  Ludana  v.  American  Fire  Ins.  Co.,  2  WharL 
167  ;  Mill  Dam  Foundeiy,  v.  Hovey,  21  Pick.  47. 

In  Delacroix  v.  Bulkley,  \S  Wend.  75,  Savage,  C.  J.,  after  reviewing  the  New  York 
decisions,  declared  the  result  to  be  "  that  a  sealed  executory  contract  cannot  be  re> 
leased  or  rescinded  by  a  parol  executory  contract ;  but  that  after  breach  of  a  sealed  con- 
tract, a  righLof  action  may  be  waived  or  released,  by  a  new  parol  contract,  in  rela- 
tion to  the  same  subject-matter,  or  by  any  valid  parol  executed  cohtract"  See  Say- 
dam  v.  Jones,  10  Wend.  180 ;  Barnard  v.  Darling,  11  Wend.  27 ;  Blood  9,  Haxdjr,  15 
Maine,  61. 
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lent  (S).^  Bat  this  rale,  likewise,  is  subject  to  the  qaalification — 
that  the  peculiar  sense  which  it  is  proposed,  by  the  evidence,  to  at- 
tach to  the  words  of  the  contract,  must  not  vary  or  contradict,  ei- 
ther expressly  or  by  implication,  the  terms  of  the  written  instru- 
ment (<?). 

As  an  illustration  of  this  rule,  may  be  noticed  the  cases  of  a  ««-  S?**"*  ^ 
tmn  of  the  eountryt  that  the  tenant  of  a  farm  shall  have  the  away-  try. 
ffoing  crop  {d);  or  shall,^  in  the  last  year,  till  and  cultivate  the  land, 
being  pud  a  compensation  (e);  or  the  case  of  a  custom,  that  a  heriot  '% 

shall  be  paid  on  the  death  of  a  tenant  for  life  (/) — all  which  cus- 
tcnns  shall  prevail,  if  there  be  nothing  on  the  subject  in  the  lease,  or 
other  written  instrument,  to  control  their  operation  (g).  So  it  has 
been  decided,  that  if  the  lease  contain  no  stipulations  as  to  the  viode 
of  quitUngy  the  off-going  tenant  is  entitled  to  his  away-going  crop, 
according  to  the  custom  of  the  country,  even  though  the  terms  of 
koldina  may  be  inconsistent  with  such  a  custom  (A). 

In  like  manner,  it  has  been  held,  that  evidence  is  admissible  to  Cottom  of 
show,  that,  by  the  usage  of  a  particular  trade,  all  sales  are  by  sam-  tnde. 
fie,  although  it  is  not  so  expressed  in  the  bought-and-sold  notes  (t). 
Soy  where  goods  are  sold  by  sample,  evidence  of  a  custom  of  the 
trade,  as  to  returning  or  making  an  idlowance  for  such  of  the  goods 
as  do  not  answer  the  sunple,  is  admissible  (jfe).  And  so,  where  a 
w(Nrkman  was  hired  for  a  year,  by  an  agreement  in  writing  which 
was  silent  as  to  holidays,  it  was  held  that  parol  evidence  might  be 
received  to  show,  that  it  was  the  custom  of  tne  trade  for  the  workmen 
to  take  certain  holidays  without  the  master's  permission  (I).  But 
where  it  was  agreed  by  charter-party,  that  freight  should  be  paid 
**  as  follows : — ^for  wool,  1  l-2d.  per  lb.  pressed,  and  1  l-2d.  and  l-8th 
of  a  penny  per  lb.,  unpressed,  gross-weight :"  it  was  held,  that  parol 
evidence  was  not  admissible  to  show,  that  by  the  custom  of  the  place 
of  loading,  the  cost  of  pressing  wool  was  to  be  borne  by  the  ship- 
owner (i»).  ^^ 

So  if  a  written  instrument,  proffered  as  evidence  of  a  collateral  ^p^^g 
Yact,  has,  in  the  particular  instance,  no  exclusive  operation,  parol  [  0^07  ] 
evidenoe  is  admissible,  to  give  it  a  particular  operation  (n).^ 

(6)  Per  Carism,  9,  Huttoa  Warren,  1  7  Bing.  465.    See  post,  index,  **  Away- 

It  ft  W.  466,  475.  Going  Crops.'* 

(c)  Per  Cnnam,  Spartali  v.  Benecke,  10  (t)  Svers  v.  Jonas,  2  Ezch.  111. 

C.  &  212,  222.  (k)  Cooke  e.  RiddeUen,  1  C.  &  K.  561 ; 

(<0  Wigglesworth  v.  BaUison,  1  B.  &  B.  Sanders  v,  Jameson,  2  C.  <b  K.  557.    But 

224.  see  Yates  v.  Pirn,  6  Taunt  446. 

(e)  Hntton  v,  Warren,  1  M.  ft  W.  466 ;  (0  Reg.  v.  Inhabitants  of  Stoke-upon- 

Jkihy  V,  Hirst,  3  Moore,  536 ;  Senior  v.  Trent,  5  Q.  B.  303. 

Amijtage,  Holt,  N.  P.  R.  197.  (m)   Cockbum  v.  Alexander,  6  C.  B. 

(/)  White  9.  Saver,  Palm.  211.  791. 

if)  Ante,  98,  99.  (n)  3  Stark.  Er.  1007, 1008, 1040. 

(A)  Holding  v,  Plgott,  5  K.  ft  P.  427 ; 

1  Ante,  30  note,  82  note,  97  note. 

*  Ante,  96,  note.  So  eVidenee  may  be  giTen  of  an  oral  agreement  which  is  collat- 
eral to  the  written  agreement  Thus  a  person  appearing  as  indorser  on  a  note,  haT- 
iAg  paid  it,  may  prove,  by  parol,  that  another,  who  also  appears  to  be  an  indorser  on 
tibe  note,  was,  in  fkct,  by  an  agreement  between  themselves  and  a  co-surety,  Uable  to 
•entrftation.    Weston  v.  ChamberUn,  7  Cuahiag,  404. 

15 
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So  it  has  been  held,  that  parol  evidence  is  admiBsfble  to  show  thst 
a  legacy  was  not  intended  as  a  satisfaction  for  a  debt  (o);  for  such 
evidence  only  rebuts  a  legal  presumption  raised  by  extrinsic  evi- 
dence {p). 
T«Tm8  ^nd  the  law  leans  against  the  destruction  of  an  instrument  by 

1^1^  to    ^^on  of  uncertainty ;  and  presumptively  attaches  to  it  those  con- 
aYoidna-     sequences  and  incidents  which,  in  common  sense,  are  appurtenant  to 
eertaintj.    j^s  terms  ;  and  which  the  parties  must  have  understood,  and  intend- 
tr  ed  should  be  attached  thereto  (q). 

Thus  if,  on  a  written  contract  for  the  sale  of  goods,  no  time  be 
provided  for  the  delivery,  the  law  adds  the  term,  that  they  be  deliv- 
er^ within  a  reasonable  time  (r);^  and  implies  a  promise  to  pay, 
••'       altfa%agh  th^^  be  no  express  agreement  to  that  effect. 
d^aodT         ^^  ^  clear  that  parol  evidence  is  always  admissible  to  defeat  a 
or  megal-    deed  or  written  contract,  on  the  ground  of  illegcd  consideration,  dur^ 
itj.  eM,  Qv  fraud;  althouffh  such  evidence  directly  contradict  the  state- 

ments contained  in  the  instrument  («):^  and  this  rule  does  not  con- 
travene the  principles  we  have  just  been  considering';  for  the  effect 
of  such  evidence  is,  to  show  that  the  instrument  never  had  any  oper- 
ation.    Accordingly,  an  action  is  maintainable  for  fraudulent  misr 

(o)  Cutlibert  «.  Peaoock,  2  Vern.  598.  8,  s.  1,  aft  1135 ;  and  &  5,  art  1160i 

Bui  aee  Fowler  v.  Fowler,  3  P.  Wms.  353.  See  also,  ante,  95,  96. 
*«                   (p)   1  WU&  313 ;    DougL  40 ;    1  Str.        (r)  See  Greaves  v,  Asklfn,  3  Camp.  426. 
568.  («)  See  Wright  0.  Crookee,  1  Scott,  N. 

(9)  "Agreements  bind  not  only  aa  to  R.  685,  698 ;  OoUins  v,  Blantem,  2  Wila* 

wliat  is  pxpressed  therein,  but  further,  as  347 ;  per  Holroyd,  J.,  Williams  0.  Jones, 

regards  aU  the  oonseqy ences  which  equity,  5  B.  &  G.  110 ;  Rex  v.  Inhabitants  of 

usage,  or  law,  attribute  to  an  obUgation  Northwingfield,  1  R  &  Ad.  912. 
laj  its  nature."    Code  Civil,  Book  IIL  tit 


1  See  poet,  629,  notes ;  Atwood  v.  Cobb,  16  Pick.  231 ;  Sawyer  v,  Hammati,  15 
Maine,  40;  Howe  o.  Huntington,  15  Maine,  350.  The  question  of  reatonabU  time^ 
within  which  goods  are  to  be  delivered,  when  the  contract  is  silent  on  the  subject  ia 
to  be  detennined  by  a  view  of  all  the  dronmstances  of  the  case ;  and  parol  evidenoe 
of  the  conveirsations  of  the  parties  may  be  admitted  to  show  the  circumstances  under 
which  the  contract  was  made,  and  what  the  parties  thought  was  a  reawnaUe  time  fbr 
perfbrming  it ;  but  no  evidence  will  be  admitted  to  prove  a  specific  time  at  whidi  thej 
were  to  be  delivered,  for  that  would  be  to  contradict  and  vary  the  legal  interpretation 
of  the  instrument  Crocker  r.  Franklin  Hemp.  &  Flax  Mannf.  Co.,  3  Sumner,  530. 
See  Lawrence  v.  Dole,  11  Vermont  549;  Berringer  v,  Snead,  3  Stewart,  201.  The 
'date  of  a  contract  in  writing,  when  referred  to  in  the  body  of  the  contract  aa  fixing 
the  time  of  payment,  cannot  be  altered  or  varied  by  parol  evidence.  Joseph  v,  Bige- 
low,  4  Cuahing,  82 ;  Huston  v.  Young,  33  Maine,  85. 

If  no  place  of  delivery  be  specified,  the  law  fixes  the  place,  and  parol  evidence  of 
an  agreement  about  the  time  of  miUcing  the  contract,  designating  the  place  of  deUv- 
ery,  is  inadmissible.  La  Farge  v.  Bickert,  5  Wendell,  1B7.  But  see  Wyman  v.  Wins- 
low,  2  Faurfl  398 ;  Robinson  v,  Baohelder,  4  N.  Hamp.  45,  46;  Brent  v.  Bank  of  Me- 
tropolis, 1  Peters,  (U.  &)  89. 

>  Prentiss  9.  Russ,  16  Maine,  SO;  Boyce  v.  Grundy,  3  Peters,  (TJ.  &).219 ;  Cozzens  tr. 
Whitaker,  3  Stew.  &  Porter,  329 ;  Johnson  v.  Miln,  14  Wend.  195 ;  Taylor  v,  Rigga,  I 
Peters,  (U.  &)  591 ;  Wren  v,  Wardlaw,  1  Alabama,  363 ;  Qoodwin  v.  Hubbard,  15 
Mass.  219.  See  Hanks  0.  M'Eee,  2  litt  227 ;  Russell  v.  Rogers,  15  Wend.  351,  357. 
Bi  an  action  upon  a  written  contract,  said  to  have  been  lost  or  deistroyed,  and  not  for 
«  deceit  and  imposition,  the  plaintiff's  right  to  recover  is  measured  by  the  contract  vui 
the  secondary  evidence  must  prove  it  as  laid  in  the  declaration.  The  conversation, 
which  preceded  the  agreement,  forms  no  part  of  it,  x^or  are  the  propositions  or  repre- 
sentations which  were  made  at  the  time,  but  not  introduced  into  the  written  con« 
tract  to  be  taken  into  view  in  ooastnung  the  lAstraaMnt  itaelt  Taylor  v.  Biggpi»  I 
Fsten,  (U.  &)  591. 
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Tepresentations  as  to  the  value  of  a  bnsineas,  althoagh  sncli  repre- 
aentatioiiB  were  not  eml>odied  in  the  contract  of  sale,  and  could  only 
be  shown  by  parol  evidence  (C),  So,  evidence  is  admissible  to  im- 
peach the  consideration  of  a  bill  of  exchange  (u).  But,  where  a  bill 
or  note  expresses  the  consideration  for«which  it  was  ffiven,  evidence 
cannot  be  given  of  a  consideration  inconsistent  with  ^ose  terms  {x). 


«BECTION    III.  *  r*108  1 

Of  Sbmping  jSgnanenU.  "1  |      - 


1.  IVovisiohs  of«  the  Stamp  ActB. 

2.  What   Agreements  require   to   be 

stamped. 


3.  When  seTeral  Stamps  pptoydred. 

4.  Effect  of  want  of  StaS^p*        * 

5.  Ezemptiona  fh>m  Stamp  Dnty. 


1.  The  General  Stamp  Act,  66  Geo.  8,  c.  184,  schedule,  part  1,     ^J^ 
contained  the  following  provisions  respecting  the  stamp  duties  on  thb  Stamp 
agreements : —  Acts. 

"Agreementj  or  any  memorandum  or  minute  of  an  agreement  in  ^i^  ** 
England  under  hand  onbf,  or  made  in  Scotland  without  any  clause 
of  re^tration,  ^and  not  otherwise  charged  in  this  schedule,  nor  ex* 
pressTy  exemptea  from  all  stamp  duty),  where  the  matter  thereof  Aall 
be  of  the  vatue  of  202.  or  upwards,  whether  the  same  shall  be  only 
mdence  of  a  contrcict^  or  obligatory  upon  the  parties  from  its  being  a. 
written  instrument ;  together  with  every  9ohedale^  reeeipty  or  aSier 
matter^  put  or  indorsed  hereon,  or  annexed  thereto  (y) — 

**  Where  the  same  shall  not  contain  more  than  one 
thousand  and  eighty  words,  (being  the  amount  of  fif- 
teen common  law  folios  or  sheets  of  seventy-two  words 
each) •        .        .  jei      0    0 

**  And  where  the  same  shall  contain  more  than  one 
thousand  and  eighty  words 1     15    0 

"  And  for  every  entire  quantity  of  one  thousand  and 
eighty  words,  contained  therein,  over  and  above  the  first 
one  thousand  and  eighty  words,  a  further  progressive 
duty  of .        .16    0 

^  Provided  always,  that  where  dtvers  letters  shall  be  offered  in  evi- 

• 

(A  Bobell  •.  Stevens,  3  B..&  0.  623 ;  SL  an  agreement  fbr  the  sale  of  a  house  sta- 

C.  5  D.  &  R.  490;  Mejrer  v.  Srerth,  4  ted,  that  the  sale  was  sulject  to  the  ooYfr- 

Camp.  22.    AUlm'  in  the  case  of  misrepre-  nants  set  forth  "  in  a  draft  lease  deliyered 

sentafion  without  frand  not  embodied  in  this  day/'  it  was  held,  that,  in  oalcular 

the  written  agreement ;  Flinn  v.  Tobin,  1  ting  the  number  of  wofde  with  reference 

M.  &  M.  367.  to  this  clause,  the  ooTenaats  in  the  lease 

(M^  Abbott  V.  Hendricks,  2  Sooti,  N.  R.  were  not  to  be  included ;  Sneesilm  o.  Mar- 

183.  shaU,  7  M.  &  W.  417.    And  an  indorse- 

Jz)  Ridoat  v.  Bristow,  1  C  &  J.  231.  ment  of  the  parties'  names,  and  dates,  is 

y)  flee  Wickens  «.  Brans,  4  C.   dt  P.  not  to  be  counted  in  oalculating  the  num-  . 

K    This  does  not  apply  to  a  clause  in  ber  of  words :  Winder  v.  Fearon,  4  B.  &       % 

&  former  agreement  onlff  refirrtd  (ointhe  a663;&C.7D.  ^&186;8  East, 

second  contraet;  Attwood  v.  Small,  3  0.  326. 
AP.208;  &a7a&C.d09.    And  where 
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Pwrnmnn  dence  to  prove  an  agreement  -who  shidl  have 

»  TBI     written  such  letters  (a),  it  ahall  one  (a)  of  sach 

^Qi^       letteiB  shall  be  stamped  with  s  ;  "althougli  the 

^.^-^^■^^  same  shall,  in  the  whole,  contain  twice  the  number  of  one  thousand 

t°109  1  ""'^  eighty  words,  or  upwards." 
ASTIot       Afterwards,  however,  by  the  7  &  6  Tict  c  21,  it  was  enacted, 
«■  >!■  that,  "  for  and  in  respect  of  every  agreement,  or  mmute,  or  memo- 

randum of  an  agreement,  now  chargeable  witii  the  duty  of  IL,  xm- 
0** .    der  the  head  or  title  of  '  Agreement '  in  the  schedule  to  the  act  55 
Geo.  3,  c.  184,  annexed,"  there  should  be  charged  the  duty  of  2«. 
Qdi;  and-this  statute  was  held  to  apply  to  agreements  made  before 
the  pas^ifi^ereof,  but  not  stamped  until  amrwards,  as  well  as  to 
^jiade  after  that  time  (c). 
And  nfl^Bnr  the  13  &  14  Vic.  c.  97,  the  following  stamp  duties 
'  are  impoH^V- 

"AgroefmeiA,  or  any  minute  or  memorandum  of  agree- 
ment, made  in  England  or  Ireland,  wnd^  hand  only,  or 
made  in  Scotland  without  any  clause  of  registration  (not 
charged  atherwiae  than  Wider  iM  h^ad  agreement  in  the 
Bchedftle  tothe  act  55  Geo.  3,  c.  184,  nor  expreatly  exempted 
from  all  Hamp  duty)  where  the  matter  th^ecf  shall  be  of 
the  value  cf  %!il.  or  vpwardt,  whether  the  same  shall  be 
only  tmdemse  of  a  corttract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instmment,  together  with  every 
aehadMl^  reedft,  or  other  matter,  put  or  indoried  thereon 

or  annexed  thereto jGO    2     6 

"  And  when  the  same  shall  contain  2160  words  or  up- 
wards, then  for  every  entire  quantity  of  1080  words  con- 
tuned  therein,  over  and  above  the  first  1080  words,  a 

further  proffremve  duty  of 0     2     6 

Bat  this  act  does  not  extend  to  any  instrument  which  shall  have 
been  signed  or  executed  by  any  party  thereto,  or  which  shall  bear 
date  before  or  upon  the  lOtA  day  of  October,  1650  (d). 

Wu*  2.  Before  considering  wliat  agreements  require  a  stamp,  we  may 

^^^'^    advert  to  the  distinction  before  pointed  out,  between  simple  con- 

ipnwm  A    tracts  and  tpeciaitie*:  for  contracts  under  aeal  are  not  to  be  stamped 

wtijo.      as  agreements,  under  the  provisions  of  the  Stamp  Acts,  which  have 

just  been  set  oat ;  but  at  deed*,  according  to  the  provisions  in  the 

acts  in  that  behalf  contained  (e)- 

Nor  does  the  legislature  require  that  any  agreement  shall  be  re- 
duced iilto  writing,  in*  order  that  it  may  be  stamped.     It  only  pro- 

tt)  Se«  Stead  v.  Liddard,  8  Moore,  2 ;  &  W.  737, 739. 

a  C.  1  BiDg.  196.  (b)   Query,  vlietber  k  i:.  sUmp  \t  not 

(a)  If  one  of  the  letters  be  Btsmped  it  enou^.  if  all  the  letters  together  do  not 

tvmoes.  and  subseqaenC  letters  Teutinft  coDtun  1080  wards?    Parkins d. MoraTia, 

to  the  same  matter,  and  fonuing  part  of  1  C.  ft  P.  37S. 

the   agreement,    admissible   in   evidence  (c)  Beakiu  r.  Peaniall,  2  Eieh.  32(X 

Trithoot  a  stamp;  Peato  i>.  Diolien,  1  Cr.  (d)  Sec,  I, 

*     M.  &  R.  422 :  Hemining  t..  Perry,  2  M.  &  \t)  Clayton  v.  BnrthonBUw,  G  B.  4  C, 

P.  378;  and  it  makes  no  difference  that  «,  46;  8.  C.  7  D.  &  R.  800.    Bee  BoUn- 

the  letten  are  written  by  an  agent  fbr  »on  e.  Dijbrough,  6  T,  R,  317. 
the  OMitnMtor ;  Oruit  «.  Uaddoz,  IS  IL 
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vides  that,  when  it  is  in  writing,  even  though  onnecesBaril j,  ^  stamp      What 
shall  be  affixed,  or  that  the  instrument  shall  not  be  receivable  in      a«»«»- 
evidence  (/).    But  still  the  Stamp  Act  is  to  be  construed  strictly,     qu^^ 
and  is  to  be  extended  to  such  cases  only  as  clearly  fall  within  its      btakp. 
provisions  (g).  \^^>/^k^ 

And  as  to  the  agreements  which  require  to  be  stamped  we  may  [  ^110  ] 
observe,  that  the  provisions  of  the  55  Qeo.  3,  c  184,  and  those  of 
the  13  &  14  Vic.  c  97,  on  this  subject,  are  identical ;  and  that,  there- 
fore, the  following  principles,  which  have  been  deduced  from  cases  \ 
decided  under  the  former  act,  will  equally  apply  to  cases  which  may 
arise  under  the  latter. 

•  . 

1st.  If  the  vuijectrmatter  of  the  agreement  be  of  less  value  than  Stamp  not 
202.,  no  stamp  is  required.     And,  accordingly,  it  follows,  that  agree-  ^p  s^jt^ 
ments  which  have  no  reference  to  money  transactions,  and  are  inca-  xMUer  of 
pable  of  being  valued  by  a  pecuniary  standard  or  estimate,  are  not  ^®*  ^"J?® 
within  the  Stamp  Act  (A).     Therefore,  no  duty  is  payable  on  a  writr     ^ 
ten  contract  to  many  (»).  And  so,  if  the  agreement  be  such  as  that  it 
mmf  be  of  no  pecuniary  value,  a  stamp  is  unnecessary  ;  as  in  the 
case  of  an  undertaking  given  to  a  bailiff,  to  indemnify  him  .for  mak- 
ing a  distress  (A;).     Moreover  it  lies  on  the  party  who  insists  that  a 
stamp  is  necessary,  to  show  that  the  subject-matter  of  the  agreem#nt 
was  of  the  value  of  202.  (2).     And  a  stamp  is  not  necessary,  unless 
it  appear  on  the  face  of  the  instrument,  or,  with  reference  to  the« 
subject-matter,  it  be  capable  of  being  ascertained,  that  the  agree- 
ment was  of  the  value  of  20Z.  at  the  time  it  was  entered  into  (m), 
even  although  it  afterwards  turns  out  that  the  value  is  more  than 
that  sum  (n).      Nor,  in  order  to  render  a  stamp  necessary,  is  it 
enough  that  the  agreement  should  be  pamblj/  of  that  value ;  it  must 
be  so  in  its  nature  and  inception  (o). 

In  agreements  for  letting  lands,  the  subject-matter  is  the  rent,  cases  as 
and  not  the  value  of  the  occupation  (p);  and,  accordingly,  the  amount  to  what  is 
of  the  rent  will  govern  the  question,  as.  to  whether  a  stamp  be  re-  ^t^ft 
quired  or  not.     So,  in  cases  relating  to  the  deposit  of  goods,  the  sub-  oontiact 
jeet-matter  of  the  agreement  is  not  the  value  of  the  goods  deposit- 
edf  but  the  rent  or  other  sum  which  is  to  be  paid  to  ^he  depositee  [  ^HI  ] 
for  his  services  with  reference  thereto.  Thus,  in  an  agreement  with  a 
warehouseman,  the  necessity  for  a  stamp  depends  on  the  amount  of 
the  rent  which  he  is  to  receive  for  warehousing  the  goods  (q).     So, 

(/)  As  to  appraisements  bj  brokers,  M.  '&  Gt,  789,  798 ;  per  Parke,  J.,  Rex  v. 

they  are  requind  to  be  in  writing,  &c.,  The  Inhabitants  of  Enderby,  2  B.  &  Ad. 

bat  the  broker  may,  it  seems,  be  called  as  *  205,  206. 

a  witness  to  prove  the  value  without  his        (m)  Per  Parke,  B.,  Taylor' v.  Steele,  16 

appraisement ;  Stafford  v,  Clarke,  1  C.  &  M.  &  W.  665,  668 ;  Feltham  v,  Cartwright. 

P.  25.  7  Scott,  695,  697. 

(g)  Per  Psrke,  K,  Harris  v.  Birch,  9        (n)  Liddiard  v.  Gale,  4  Exoh.  816. 
If.  ft  W.  591,  594;  and  Sneezum  v.  Mar-        (o)    Per  Pollock,    C.  B.,  Mehmotto  v, 

sliaU,  7  M.  ft  W.  417,  419.  .  Teasdale,  13  R  ft  W.  216,  218 ;  Wrigley 

(h)  Browne  v.  Dawson,  12  A.  ft  E.  624,  v.  Smith,  5  B.  ft  Ad.  1117. 
€29.  (p)  Doe  d,  Marlow  v.  Wiggins,  4  Cj.  B. 

(i)  Orfinrd  v.  Cole,  2  Stark.  B.  351,  oor.  367';  Mayfield  v.  Robinson,  7  Q.  B.  486 ; 

Bayky,  J.  Marlow  v.  Thompson,  1  Dowl.  N.  a  575. 

ik)  Cox  V.  Bailey,  6  M.  ft  G.  193, 196.        (q)  Baldwin  v.  Alsager,  13  M.  ft  W. 

(0  Fsr  Tindal,  G.  J.,  HiU  r.  Ramm,  5  866. 
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a  memorandum  by  a  wharfinger  of  the  receipt  of  goods,  to  be  ship* 
ped  in  a  particular  manner,  is  receivable  in  evidence  without  a  stamp, 
if  the  sum  payable  for  wharfage  be  less  than  202.  (r).  And  so,  a 
carrier's  receipt  for  goods  of  more  than  20Z.  value,  expressing  that 
the  carrier  agreed  to  deliver  the  goods,  "  fire  and  robbery  excepted,, 
carriage  paid,''  is  an  agreement  of  less  value  than  202.,  and  may  be 
produced,  unstamped,  in  an  action  against  the  carrier  for  the  loss  of 
the  goods ;  the  price  of  the  carriage,  not  the  value  of  the  goods, 
being  the  primary  subject-matter  of  the  memorandum  (»).  So 
an  agreement  to  ^ve  up  a  house  and  the  good-will  of  a  business 
withm  one  mile  of  the  said  house,  under  a  forfeiture  of  201*,  for  72., 
and  not  to  open  a  shop  in  the  same  line  of  business,  does  not  re- 
quire an  agreement  stamp ;  because,  even  supposing  that  the  whole 
of  the  penalty  of  202.  would  be  recoverable,  still  the  penalty  is  not 
the  subject-matter  of  the  agreement  (t).  So,  where  the  agreement 
was,  to  confess  judgment  for  302.,  in  order  to  secure  payment  of  52., 
it  was  held,  that  the  subject-matter  of  the  a^eement  was  not  of  the 
value  of  202.,  and  that  it  did  not  require  a  stamp  (u).  And 
where,  on  an  appeal  against  an  order  of  removal,  the  appellants, 
in  order  to  show  that  the  pauper  served  more  than  forty  days 
apprentice  in   the  respondent  parish,  with    the  assent  of 


as  an 


his  ^master,  produced  a  written  paper  purporting  to  certify  that 
the  father  of  the  pauper  agreed  to  give  his  master  eight  shil- 
Kngs  for  the  term  of  his  apprenticeship :  it  was  held  that,  there 
being  nothing  to  show  that  the  value  of  the  sulgect-matter  of  the 
agreement  was  202.,  it  did  not  require  a  stamp  (a;). 

Wlistkind  2nd.  The  words  of  the  act  are  extremely  comprehensive  as  to  ^e 
of  memo-  deacripticn  or  ndiure  of  the  memorandum  required  to  be  stamped  as 
^j^^l^^  an  agreement ; — the  duty  being  imposed,  whether  the  memorandum 
stct  be  only  evidence  of  a  contract,  or  be  obligatory  from  its  being  a 

[  *112  ]  written  instrument. 

Thus,  it  was  held  by  Lord  Kenyan,  that  the  MS.  of  an  advertise^ 
ment  in  the  Gazette,  declaring  *'  that  4-  ^^^  B.  had  agreed  to  dis- 
solve their  partnership,"  and  signed  hy  them^  must  have  an  agree- 
ment stamp  (y).    And  where  the  memorandum  is,  in  itself,  perfect 


(rV  Chadnick  v.  Sills,  R  &  M.  15. 

(«)  Latham  t;.  Rutlej,  R.  &  M.  13. 
The  report  states  that  Abbott,  C.  J.,  in- 
clined to  doubt  whether  a  stamp  was  not 
necessary,  bat  ruled  otherwise  on  tfte 
authority  of  Chadwick  v.  Sills,  Id.  15. 
In  the  latter  c^e  Holroyd,  J.,  at  the  trial 
doubted  whether  a  stamp  was  not  reqni- 
site,  the  goods  being  of  greater  valae 
than  20Z.,  though  the  wharfage  was 
less,  but  he  receiyed  the  document  un- 
stamped; and  the  Court  held,  on  a  mo- 
tion for  a  new  trial,  that  the  paper  was 
properly  received.  These  cases  were  re- 
cognised by  Maule,  J.,  in  the  recent  case 
of  Cox  V,  Bailey,  6  M.  &  G.  193,  195 ; 
see  also  per  Parke,  B.,  Baldwin  v.  Alsa- 
ger,  13  M  d^  W.  365,  367.  The  Car- 
riers Act,  1  Will.  4,  c.  68,  8.  3,  proTidMl 


that  a  carrier's  receipt  or  memorsndiuii 
for  goods,  acknowledging  the  payment  of 
the  increased  rate  of  charge  or  insurance 
payable  under  the  act,  need  not  be 
stamped.  The  act  only  relates  to  hthd 
carriers. 

(0  Fembertoa  v,  Vaughan,  10  Q.  &  87, 
90 

\u)  Ames  9.  Hill,  2  B.  &  P.  150. 

(x)  Rex  V.  The  Inhabitants  of  Enderbj, 
2  B.  <ft  Ad.  205. 

(y)  May  v.  Smith,  1  Esp.  K  283;  bU 
qucBre,  for  it  did  not  appear  that  the  sub- 
ject-matter of  the  agreement  was  of  an/ 
yalue?  And  a  stamp  would  not  be  re- 
quired in  the  case  of  a  men  noto  or  re- 
cital of  dissolution,  without  words  of 
agreement;  Jenkena  v.  Blisazd,  1  Stark. 
B.4ia 
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wkA^lgnedj  »  stamp  is  not  rendered  nnneoessaiy,  merely  becanse  sudbt 
memorandum  does  not  comprise  or  profess  to  give  aU  the  terms  <^ 
the  contract ;  as  in  the  case  of  a  written  paper  signed  hy  cm  av4y 
tianeer^  and  delivered  to  the  bidder  to  whom  lands  were  let  by  auc- 
tion, containing  the  description  of  the  lands,  and  the  terms  and  rent, 
but  not  the  lessor's  name  (2). 

The  tax,  howevw,  is  not  imposed  upon  every  document  which  is  la»*"»- 
produced  in  evidence,  to  prove  an  agreement ;  but  only  upon  docu-  ^^  ^ 
ments  in  which  the  parties  themselves  have  put  down  the  terms  of  not     r^ 
their  agreement,  and  which  would  therefore  be  evidence  against  <i^^  ^ 
both  (a).    Accordingly,  it  need  not  be  stamped,  if  it  be  merely  evidence  ^^^^ 
of  something  the  parties  inbeviied  to  agree  to.     Therefore,  a  draft 
agreement  for  letting  premises  on  lease,  indorsed  and  signed  by  the 
parties  as  follows,  '*  We  approve  of  this  draft,"  does  not  require  a 
stamp  (6).     And  it  is  a  general  rule,  that  a  mere  written  propimal  PropoMs. 
or  offeTy  not  amounting  per  ««  to  an  agreement,  and  not  accepted  in 
writing,  need  not  be  stamped.     Thus,  a  resolution  by  a  company, 
for  the  appointment  of  a  clerk  or  secretary  at  a  certain  salary,  has 
been  held  not  to  require  a  stamp  (e).     So,  a  proposal  made  in  writing 
by  one  party  to  the  other,  pending  a  negotiation  for  a  tenancy,  as 
to  one  particular  point  then  un&r  discussion,  does  not  require  a 
stamp  (d).    So    a  letter  of  allotment,  in  answer  to  an  application 
for  shares  in  a  joint-stock  company,  not  containing  a  simple  answer 
to  such  application,  but  introducing  some  new  terms,  ^may  be  read  [  ^113  ] 
in  evidence  altiiough  unstamped  (e).     And  in  like  manner,  an  esti- 
mate in  writing  of  the  expense  of  certain  work,  not  finally  acceded 
to,  may  be  read  in  evidence  in  reduction  of  the  plaintifi^'s  demand, 
without  a  stamp  (/).     And  where  A.  made  an  offer,  in  writing,  to 

B.  to  let  land  to  him,  upon  certain  terms  mentioned  in  a  former 
written  agreement  between  himseK  and  another  person,  and  this 
offer  was  verbaUt/  accepted  by  B ;  it  was  held,  that  A.'s  written  offer 
was  admissible  in  evidence  without  a  stamp  (g).  So  where,  upon  the 
letting  of  premises  to  a  tenant,  a  memorandum  of  agreement  was 
drawn  up,  the  terms  of  which  were  read  over  and  assented  to  by 
him ;  and  it  was  then  agreed  that  he  should  on  a  future  day  bring 
a  surety,  and  sign  the  agreement ;  neither  of  which  he  ever  did :  it 
was  held,  that  the  memorandum  was  not  an  agreement,  but  a  mere 
miaooepted  proposal,  and  that  the  terms  of  the  letting  might  there- 
fore be  proved  by  parol  evidence  (A).     And  this  doctrine  was  recog- 

(x)  Bamsbottom  0.  Mortlej,  2  M.  &  B.  C.  B.  700,  706. 

445;  Bamsbottom  v.  Tunbridge,  Id.  481;  (e)  Vaughton  v.  Brine,  tupra;  Lucas  9. 

tee  per  Abbott,  0.  J.,  in    lUwkiua   v.  Beach,  1  Scott,  N.  R  300. 

Warre,  3  B.  <&  C.  697.  (d)  BethcU  t;.  Blencoe,  3  Scott,  N.  fi. 

(«)  See  De  Porquet  v.  Page,  16  Q.  R  668.  673. 

1073,  1076;  MarahaU  v.  Powell,  9  Q.  B.  (e)   VoUana  v.  Fletcher,   1  Exch.  20; 

779;   and   per   Parke,    B.,    Beeching  v.  Willey  v.  Parratt,  3  Exch.  211 ;  S,  0.  18 

Wettbrook,  8  M.  &  W.  411,  412 ;  and  per  L.  J.  82,  (Exch.) 

&vkine,  J.,  Vang^ton  v.  Brine,  1  Scott,  (/)  Penniford  v,  Hamilton,  2  Stark.  B. 

H.  R.  268,  262 ;  per  Pattison,  J.,  Reg.  v.  476. 

Inbabitanta  of  St  Martin's,  Leicester,  2  *(ff)  Drant  9.  Brown,  3  B.  <fe  C.  666 ;  S. 

A.  &  E.  210,  214.  C.  6  D.  &  R.  682.    See  Turner  tf.  Power, 

(b)  Doe  d.  Lamboume  v.  Pedgriph,  4  7  Id.  626. 

C.  &  P.  312.  before  Lord  Tenterden,  C.  J.  (h)  Doe  v.  Cartwright,  3  B.  A  Aid. 
"Bnt  this  diecision  has  been  questioned,  826. 

9«r  OreMwall,  J.,  Chadwick  v.  Clarke,  1 
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Inbtru-    nised  in  Hawkins  v.  Waire  (i),  where  an  unstamped  and  unsized 
'J^LJ^  proposal  to  let,  was  received  in  evidence. 

But  if  the  writinff  offered  in  evidence  contain,  not  a  mere  pro- 
posal, but  the  result  of  the  negociation,  so  that  it  embodies  the 
Aiiter,  if  terms  of  the  contract 'by  which  the  parties  were  to  be  bound,  a  stamp 
memorui-  is  requisite,  whether  such  writing  be  signed  or  not  (jfc).  And  there- 
^?fl^'  fore,  where  a  draft  agreement  for  letting  certain  premises  was  pre- 
iS^tqrL  pared  by  the  plaintiff's  attorney,  and  submitted  by  him  to  the  at- 
o^<»"^"  torney  for  the  defendant,  and  by  him  approved  and  returned;  and 
thoafthnot  ^®  ^^  afterwards  authorized  to  sign  it  on  behalf  of  the  defendant, 
Bignod.  but  the  agreement  was  never  executed :  it  was  held  to  be  inadmis- 
sible for  want  of  a  stamp  (f). 

In  an  action  by  a  medical  agent,  or  broker,  for  commission,  it  ap- 
peared that  he  had  published,  by  means  of  a  printed  prospectus,  the 
terms  upon  which  he  rendered  his  services.  The  defendant  after- 
wards applied  to  him  for  his  services ;  and  at  the  trial,  the  un- 
stamped prospectus  was  admitted  as  evidence  of  the  plaintiff's  terms. 
Lord  EUenborough  saying :  that  *^  this  was  a  parol  contract,  adopting 
the  terms  of  a  written  proposition  jft^viously  existing ;"  and  that 
**  the  prospectus  was  not  evidence  of  the  agreement  itself,  but  had 

E^rformed  its  office  before  the  parol  agreement  was  entered  into  (m).^' 
^  ut  it  is  difficult  to  ^reconcile  this  case  with  the  subsequent  decision 
in  Williams  v,  Stoughton  (w),  or  with  the  rule  above  stated.  That 
was  an  action  by  a  schoolmaster  against  a  parent  for  educating  his 
child,  and  also  for  removing  such  child  without  giving  three  months' 
notice.  It  appeared  that  a  printed  copy  of  a  prospectus,  containing 
the  terms  of  the  school,  had  been  delivered  l^  the  plaintiff  to  the 
defendant,  when  he  agreed  to  send  his  child.  The  plaintiff  pro- 
duced a  printed  copy  of  the  prospectus,  stamped  with  an  agreement 
stamp.  It  was  objected  by  the  defendant,  that  this  could  not  be 
received  in  evidence,  since  it  was  not  the  identical  praspecttts  which 
had  been  delivered  to  the  defendant.  The  latter  prospectus  was 
produced  according  to  a  notice  from  plaintiff.  It  was  then  olgccted, 
*^  that  even  such  prospectus,  so  delivered  to  defendant,  could  not  be 
read,  since  it  was  unstamped ;  and  the  evidence  was  accordingly 
'rejected." 

(t)  3  B.  &  C.  690.'  Edgar  v.  Stick,  as  reported,  really  is  bo. 

(k)  Chadwick  v.  Clarke,  1  ,C.  B.  700,  It  is  quite  clear  that  the  plaintiff  ooold 

704,  709;  and  see  per  Curiam,  Walkers?,  not  have  recoTcred  in  that  case,  except 

Rostron,  9  M.  &^  W.  411,  413;  see  also  on  the  quanlum  tnenUtj  unless  tJie   pro- 

Bowen  v.  Fox,  2  M.  &  R.  167.  epectus  had  been  produced ;  and  If  the 

(/)  Chadwick  v.  Clarke,  tupra,  defendant  had  notice  of  that  document, 

(m)  Edgar  v.  Bliok,  1  Stark.  R.  464.  so  as  to  be  bound  by  it  at  all,  it  seeniB 

(n)   2  Stark.  R.  292.    In  the  case  of  difficult  to  avoid  the  conclusion,  that  it 

Chadwick  v.  Clarke,   referred  to  above,  ought  to  have  been  stamped,  because  it 

this  case  of  Williams  v,  Stoughton,  was  did,  in  fact,  contain  the  terms  by  whicb. 

recognized  as  an  authority  by  Cresswell,  the   parties    had   agreed   to   be   bound. 

J.;  see  1   C.   B.  705 ;  but  in  the  same  Probably  Lord  EUenborough's  ruling  was 

case  it  was  stated  by  Shee,  Serjeant,  or-  founded  on  the  idea,  that  the  acceptanoe 

.  ffuendo,  that  Parke,  B.,  had  on  a  recent  of  the  terms  on  the  part  of  the  defendant 

occasion  declined  to  be  bound  by  it ;  Id.  should  have  been  signified  in  writing,  in 

707.    It  would  seem,  however,  that  the  order  to  there  being  evidence  of  an  agree- 

case  in  question  is  quite  consistent  with  ment   within    the    Stamp    Act    But    it 

the  later  authorities  on  this  subject ;  and  seems  to  be  now  decided  that  this  is  not 

it  may  be  doubted  whethar  the  case  of  necessary. 
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If.  however,  it  appeared,  in  such  a  ease  as  the  above,  that  the 
terms  contained  in  the  prospectus  had  been  only  partly  agreed  to, 
sach  prospectus  would  be  admissible  in  evidenoe  witnout  a  stamp  (o). 

In  Turner  v.  Power  (p),  where  a  parol  agreement  was  made  be- 
tween A.  and  £.,  that  the  former  should  let,  and  the  latter  take 
certain  premises,  upon  the  terms  and  conditions  c(mtained  in  a  lease 
of  the  same  premises,  granted  by  A.  to  a  former  tenant :  it  was 
held  that,  in  an  action  by  A.  against  B.  for  rent  and  non-repair,  the 
lease  could  not  be  read  in  evidence,  unless  duly  stamped.  In  that 
case,  the  written  document  was  not  a  mere  proposal,  but  was  an 
actual  lease ;  and  as  it  was  necessary  to  resort  to  it  and  use  it  in 
evidence,  the  Court  decided  that  they  could  not  allow  it  to  be  read 
without  a  stamp.  And  so,  where  the  plaintiff  relied  on  an  implied 
contract  between  himself  and  a  tenant,  to  hold  on  the  terms  of  a 
former  lease,  it  was  held  that  such  lease  could  not  be  put  in  evidence 
to  prove  those  terms,  unless  it  was  properly  stamped  (q).  /iv,,,wi 

®A  mere  cognovit  in  an  action  (r),  or  an  L  O.  U.  («),  not  contain-  ^Ta^u. 
ing  any  terms  of  agreement,  e.  g.  to  pay  by  instalments,  or  the  [  ojfs  n 
like,  does  not  require  an  agreement  stamp.  Nor  does  a  cognovit  re- 
qnire  a  stamp,  although  it  contain  a  stipulation  'not  to  lake  advan- 
tage of  it  before  declaration  (t)  ;  or  although  the  plaintiff,  at  the 
time  of  its  execution,  undertake,  on  a  separate  paper,  to  give  the 
defendant  time  (u).  Nor  does  a  consent  by  a  defendant,  to  a  judge's 
order  to  stay  proceedings  on  payment  of  debt  and  costs,  on  the  usual 
terms,  require  to  be  stamped  (x).  ^,  the  introduction  of  the  words 
**  for  value  received,"  in  an  I.  O.  U.,  do  not  render  it  liable  to 
atamp-duty  (y).  But  if  an  I.  O.  U.  contain  the  words  **  to  be  paid 
on  SQch  a  day,"  it  requires  a  stamp  (z). 

A  stamp  need  not  be  attached  to  a  simple  admission  of  the  cor-  Aolmovl- 
rectness  of  an  account  containing  various  items  (a) ;  nor  to  a  letter  ^^^s. 
acknowledging  a  debt,  and  promising  to  remit  money  on  account 
thereof  (b).  And  a  document  in  the  following  form  : — *^  Borrowed 
this  day  of  J.  H.  1002.  for  one  or  two  months ;  cheque  1002.  on  the 
Naval  Bank.  (S^ned)  J.  D.,"  was  held  not  to  require  a  stamp  (€\ 
8o  a  mere  acknowledgment  of  an  advance  of  money  (d),  or  of  ttie 
receipt,  by  way  of  deposit,  of  money,  bills,  or  goods,  to  be  holden 
for  the  party  depositing,  on  terms  which  the  law  would  imply  from 
the  acknowledgment  itself,  does  not  require  a  stamp  (e).  Thus,  a 
mere  acknowledgment  of  having  received  money  by  bill,  for  a  par- 
ticular purpose,  "  which,  when  paid,  would  exonerate  the  party  pay- 
ing,'* does  not  require  an  agreement  stamp ;  but  may  be  given  in 


(o)  CHaj  9.  Crofts,  20  L.  J.  d61,  (Exoh.) 
(ji>  7  n.  &  C.  625 ;  8.  C.  M.  &  k  131. 
Q)   Wallia  V,  Broadbent,  4  A.  &  £. 

(r)  Ames  o.  Hill,  2  B.  &  P.  loO ;  Rear- 
don  r.  Swahy,  4  East.  188.  Sed  vide  Jay 
9.  Warren,  1  a  <&  P.  532. 

(«)  Tiaher  v.  Leslie,  1  Esp.  R.  426; 
Payne  v.  Jenkins,  4  C.  &  P.  324 ;  Israel  v. 
Unel,  I  Camp.  4d9. 

(0  Green  v.  Gray,  1  Dowl.  350. 

(m)  Morley  v.  Hall,  2  Dowl.  494. 

<jr)  Bray  r.  Mauson,  8  M.  ds  W.  668. 
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(V)  Gould  V.  Coombs,  1  C.  B.  543. 
(z)  Brooks  V,  Elkins,  2  >L  &  W.  74. 

(a)  Wellard  v.  Moss,  1  Bing.  134. 

(b)  Beeching  o.  Westbrook,  8  M.  &  W. 
411. 

(c)  Hyne  v,  Bewdney,  21  L.  J.  278,  (Q. 
B.) 

Hozley  v.  O'Connor,  8   C.   &   P. 


204. 


(e)  See  per  Erie,  J.,  De  Porquet  v.  Page, 
15  Q.  B.  1073,  1077 ;  S.  C.  15  Jur.  148. 
149. 
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lOTCTp-  eyidenoe  if  on  a  i^oeipt  stamp  (/).  So,  where  the  plaintiff,  having 
Mo'TRnro  ^^P^^^  money  in  the  hands  of  the  defendant,  received  from  him 
▲  8TAXP.  the  following  memorandum : — **  Mr.  T.  has  left  in  my  hands  2002.  :'^ 
s^^-^T'^^  ^^  ^^  held,  in  an  action  to  recover  that  money,  that  no  stamp  was 
necessary  (g).  So,  in  an  action  for  not  returning  hills  deposited 
with  the  defendant,  the  following  memorandum,  signed  by  the  de- 
fendant, was  held  to  be  admissible  in  evidence,  though  unstamped : 
[  «116  ]  — '^  I  have  in  my  hands  three  bills,  ^hich  amount  to  120L  10«.  Bd., 
which  I  have  to  get  discounted,  or  return  on  demand  (h)."  So,  an 
acknowledgment  of  the  fact  of  the  defendant  having  goods  of  the 
plaintiff  in  his  hands,  from  which  the  law  would  imply  a  promise  to 
re-deUver  on  request,  need  not  be  stamped  (t).  So,  the  following 
memorandum : — "  Mn  S.  has  this  day  deposited  with  me  5002.,  on 
the  sale  of  10,3002.  82.  per  cent.  Spanish,  to  be  returned  on  de* 
mand/'  was  held  not  to  require  a  stamp  (k).  And  a  memorandum 
in  these  words : — ^*  I  have  received  a  biU  of  exchange,  which  I  hold 
as  your  attorney,  to  recover  the  value  of  from  the  parties,  or  to 
make  such  other  arrangement  for  your  benefit,  as  may  appear  to 
me,  in  my  professional  character,  reasonable  and  proper,"  was  held 
to  be  admissible  in  evidence  without*  a  stamp  (2).  So,  a  memoran* 
dum  merely  expressing  the  consent  of  the  mdorser  of  a  bill,  that 
time  should  be  given  to  the  acceptor,  is  not  an  agreement  requiring 
a  stamp  (m).  So  the  following  memorandum : — *^  I  hereby  aduiowl- 
edge  that  you  have,  for  my  accommodation,  accepted  a  bill  of  even 
date  herewith  for  252.,  and  I  agree  to  provide  for  the  same  when 
due,"  was  held  not  to  require  a  stamp  (n).  Nor  does  the  duty  at- 
tach on  a  letter  from  an  agent  to  his  principal,  detailing  the  terms 
of  a  sale  or  purchase  effected  for  him  (o)  ;  nor  upon  a  memorandum 
by  which  the  owner  of  goods  on  a  wharf  authorized  the  wharfinger 
to  sell  them,  and  pay  the  proceeds  to  a  third  person,  in  discharge  of 
a  named  sum  due  for  freight  (p).  But  a  memorandum  consenting 
to  accept  payment  of  a  sum  of  32Z.  by  instalments,  and  to  give  a 
receipt  in  fuU,  on  that  sum  being  paid,  has  been  held  to  require  a 

to^pnj  A  mere  authority  by  one  party  to  another,  to*pay  money  on  his 

BMHMj.       behalf,  whether  the  payment  be  to  be  made  generally,  or  out  of  a 

particular  fund,  need  not  be  stamped  as  an  agreement  (r), 
A**^  A  mere  attornment  to  a  party  idio  succeeds  the  landlord  in  titiie, 

""^"^^       and  does  not  contain  any  new  terms ;  or  an  acknowledgment  by  a 

(f)  Watkina  v,  Hewlett,  3  Moore,  211 ;  Tomkine  o.  SaTory,  9  B.  &  C.  704. 

a  C.  1  B.  &  B.  1.  (p)  BximphiejB  v.  Briant,  4  C.  &  P. 

'  (a)  Tomkins  v,  Asklej,  6  B.  &  C.  541 ;  167. 

and  see  Bowen  v.  Fox,  2  M.  &  R.  167.  (q)  Remon  v.  Hajward,  2  A.  &  £.  666. 

(h)  MuUett  V.  Hutchinson,  7  B.  &  C.  (r)  Parker  v.  Dubois,  1  M.  &  W.  30 ; 

689.  Walker  v.  Bostron,  9  M.  &  W.  411.    In 

(t)  BlackweU  r.  M^Naughtan,  1  Q.  B.  what  cases  an  order  to  pay  money  mnsi 

127.  be  stamped  as   an   **izuand    bill,"    sea 

(k)  Sibree  v.  Tripp,  15  M.  &  W.  23.  Hutchinson  v.  Heyworth,  9  A.  &  £.  375  ; 

(Q  Langden  v.  Wilson,  2  M.  &  R.  10;  Canralho  v.  Bum,  4  B.  ^  Ad.  382 ;  &  C. 

but  see  Catt  v.  Howard,  3  Stark.  K.  8.  (in error),  1  A.  dc  £.  883 ;  Jones  v,  Simp- 

(m)  Hill  V.  Johnson,  3  0.  &  P.  456.  son,  2  B.  &  0.  318 ;  Butts  v,  Swann,  2 

(n)  Notley  tf.  Webb,  5  C.  B.  a34 .  B.  &  B.  78;  Firbank  v.  Bell,  1  B.  &  AM. 

(o)  Josephs  V.  Pebrer,  1  0.  &  P.  341 ;  39. 
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tenAnt  of  the  title  of  an  heir  or  deyisee,  does  not  require  a  stamp 
(»)•  But  where  A.  was  tenant  of  premises  under  ^a  lease  granted  [  ^117  ] 
bj  B.,  against  whom  a  sequestration  issued  out  of  Ohancerj,  and  A. 
then  signed  the  following  instrument : — "  I  hereby  attorn  and  be- 
come tenant  to  G.  as  sequestrator,  and  to  hold  the  premises  for  such 
time,  and  on  such  conditions,  as  may  be  subsequently  agreed  upon  :^' 
it  was  held,  that  this  was  a  new  agreement  to  become  tenant,  and 
that  it  required  a  stamp  (t).  So,  where  the  attornment  stated,  that 
the  tenant  held  at  a  certain  rent,  payable  quarterly,  and  contained 
an  ackiiowledgment  of  an  arrear  of  rent  due,  it  was  held  to  be  in- 
admissible for  want  of  a  stamp  (u). 

A  memorandum  by  a  tenant,  admitting  a  sum  of  more  than  202. 
to  be  due  for  rent,  and,  in  consideration  of  the*  landlord  withdraw- 
ing a  distress,  authorizing  him  to  re-enter  and  distrain,  if  the  rent 
be  not  paid  by  a  certain  day,  is  Admissible  to  prove  the  tenancy 
without  being  stamped  (x). 

8rd.  In  ascertaining  what  is  an  agreement  within  the  meaning  ^^i^. 
of  the  statute,  attention  must  be  directed  to  this  inquiry,  viz.  what  ing  what 
is  the  primary  or  leading  object  or  feature  of  the  instrument  (y) ;  U  in 
for,  although  an  instrument  may  appear  at  iSrst  sight  to  be  an  agree-  J^^ln'the 
ment,  yet,  in  its  legal  character  or  effect,  it  may  be  otherwise  (z).  statute. 
Thus,  a  demise  by  memorandum  in  writing  not  under  seal,  is  to  be 
viewed  as  a  lecue,  not  as  an  agreement,  and  should  be  stamped  ao- 
oordingly  (a).     So,  where  a  firm  which  was  negotiating  to  obtain  an 
advance  of  money  on  their  bill,  wrote  to  the  proposed  lender,  stat- 
ing, that  in  consideration  of  his  accepting  their  draft,  they  handed 
him  therewith  the  biU  of  lading  and  policy  of  insurance  for  certain 
wines  expected  to  arrive,  which  would  afford  him  security  beyond 
the  amount  of  the  bill ;  and  engaging  to  land  and  warehouse  the 
wines  to  be  held  at  his  disposal :  it  was  held,  that  this  document 
did  not  require  a  mortgage  stamp,  but  was  properly  stamped  as  an 
agreement  (ft).     And  although,  as  we  shall  hereafter  see,  a  contract 
for  or  relating  to  the  sale  of  goods  need  not  be  stamped ;  yet,  if  the 
main  object  of  the  agreement  be  the  obtaining  money  upon  a  pledge 
of  goods,  the  instrument  must  be  stamped,  though  the  sale   of 
them  be  incident  thereto  (<?).     So,  if  an  instrument  purporting  to  be 
a  bill  of  exchange  or  promissory  note  contain,  in  fact,  an  agreement  p  ^-  -  j.  ^ 
between  *Hhe  parties,  an  agreement  stamp  is  necessary  (d).    But  if,  L    11^  J 
on  the  other  hand,  the  instrument  be  primarily  a  promissory  note, 
it  must  be  stamped  as  such,  and  not  as  an  agreement ;  and  there- 
fore, where  the  instrument  was : — "  on  demand,  I  promise  to  pay 
W.  L  BL,  or  Older,  600t,  for  value  received,  with  interest ;  and  I 

($)  Doe  d.  Wridit  «.  Smith,  8  A  &  E.  321 ;  Doe  (f.  Maoeron  v.  Bragg,  8  A.  &  E. 

256.  620. 

(4  Cornish  v.  fleaireU,  8  B.  &  C.  471.  (x)  See  Baxry  9.' Goodman,  2  M.  &  W. 

(m)  Doe  d.  FntafciB  «.  Frankie,  11  A.  &  768. 
B.  792.  (a)  Goodtitle  ©.  Way,  1  T.  R  787. 

(z)  Hill  9.  Bamm,  5  M.  A  G.  789 ;  and        (b)  Harris  v.  Birch,  9  M.  &  W.  591. 
Me  Ftahwick  «.  Milnes,  4  Bzch.  825.  (e)  Smith  v.  Cator,  2  a  &  Aid.  778. 

(y)  See  ae  to  this.  Frith  v,  Botheram,        (d)    Nioholaon  v.  Smith,  8  ^^rk.  B. 

15  M.  *  W.  39;  Woiae^y  e.  Cos,  2  Q,  B.  128;  Smith  p.  NightingfO^,  2  Id.  875. 
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have  lodeed  with  the  said  W.  I.  H.  the  counterpart  lease^  &c.,  ae  a 
collateriS  security  for  the  said  5002.  and  interest  */'  it  was  hekly 
that  it  was  properly  stamped  as  a  promissory  note  («).  Where, 
however,  the  instrument  was : — **  I  have  received  the  sum  of  202., 
which  I  have  borrowed  of  you,  and  I  have  to  be  accountable  for  the 
said  sum,  with  interest :''  it  was  held  that  it  was  properly  stamped, 
not  as  a  promissory  note,  but  as  an  agreement  (/).  So  a  letter  in 
these  words :— "  I  have  received  your  cheque  for  X391 :  10«.  3d., 
being  the  payment  for  an  overdue  bill  and  interest  in  the  hands  of 
D. ;  and  I  hereby  undertake  to  procure  and  hand  the  said  bill  over 
to  you," — and  stamped  as  an  agreement,  was  held  admissible  in  evi- 
dence, without  a  receipt  stamp  (g).  And,  upon  the  same  principle, 
if  the  primary  intention  of  the  parties  to  an  indenture  were,  that 
the  instrument  should  be  a  lease,  it  must  be  stamped  as  such; 
although,  as  regards  the  defendant,  a  third  party  thereto,  it  is  only 
a  deed  with  a  covenant  to  pay  rent,  he  being  no  party  to  the  de- 
mise (A). 

Whsh  8ev«      3.  The  Stamp  Act  imposes  a  duty  upon  each  agreement  in  writ- 
^;^V         ing  (i) ;  and,  therefore,  if  there  be  several  distinct  contracts,  be- 
ABK  BB-       tween  the  same  or  different  parties,  upon  one  paper,  and  each  con- 
qniBED.       tract  be  of  202.  value  (A;),  there  must  be  a  separate  stamp  on  that 
paper  (2)  for  each ;  because,  if  there  were  not,  it  would  be  uncertain 
to  which  agreement  the  stamp  or  stamps  which  were  on  the  paper, 
was  or  were  intended  to  be  applied  (mV  Thus,  an  instrument  contain* 
ing  several  distinct  demises  to  different  persons,  and  reserving  a  separ 
rate  rent  from  each,  must  be  stamped  according  to  the  aggregate  of 
the  stamps  required  for  the  several  demises  (n) ;  because  the  legal 
[  ^119  ]  construction  and  effect  of  such  ^an  instrument  are,  that  each  party 
is  severally,  not  jointly,  responsible ;  and  there  is  no  community  of 
interest  or  subject-matter. 
Bole  If,  however,  there  be  but  one  agreement,  however  many  distinct 

wheie         articles  it  may  embrace ;  or  if  there  be  only  one  evijeet-Tnatter  of 
oiiaj^one     agreement,  and  each  party's  interest  relate  to  such  subject-matter, 
subject-       so  that  the  contract  substantially  relates  to  and  comprehends  but 
matter.       ^^^  traneojction, — although,  in  respect  of  the  contractors,  each  sub- 
jects himself  to  a  separate  liability,  or  consults  his  own  interests 
only,— one  stamp  will  suffice.     Thus,  au  indenture,  whereby  several 
persons  jointly  convey  their  separate  interests  in  certain  shares  in 

(e)   Fonoourt  v.  Thorn,  9  Q.  B.  312  ;  202.  no  stamp  on  the  memorandum  was 

and  see  Wise  t.  Charlton,  4  A.  &  E.  786.  requisite. 

(/)  Home  t>.  Redfearn,  6  Scott.  260;  (/)  Shipton  ».  Thornton,  9  A.  A  E.  814. 

and  see  White  v.  North,  3  Exch.  689.  331 ;  Rex  v.  Reeks.  Ld.  Raym.  1446  ;  8.  C. 


(g)  Von  Dadelzen  v.  Swann,  6  Exch.    Stra.  716. 
J6. 


82d.  (m)  Per  Curiam,  Shipton  v.  Thornton, 

(k)  Price  V  Thomas,  2  B.  <%;  Ad.  218.  mpra;   WaddingUm  t».  Francis,   6    Esp 

(t)  As  to  stamping  one  of  several  let^  182. 
ters,  ante,  108.  (n)  I>oe  «.  Day,  13  East,  241 ;  Boaae 

(k)  Roots  V.  Lord  Dormer,  4  B.  &  Ad.  «.  Jackson,  6  Moore,  480;  a  C.  S  B.  &  B. 

77.    In  this  case  Beoeral  lots  were  sepa-  185.    A  demise  to  one  partj,  of  different 

rateljr  knocked  down  at  an  auction,  and  premises  at  distinct  rents  requires  but 

the  purchaser  entered  into  one  memoran-  one  stamp,  if  it  was  bona  fide,  Imt  oaa 

dum  agreeing  to  buj  them ;  and  it  was  transaction :  Boase  v.  Jackson,  «upni. 
held  that  as  each  lot  was  for  less  than 


OF  STAMnNG  AQREBMENT8.  135 

an  incorporated  company,  does  not  reqnire  several  stamps  (o).     So,  Whkn  fsv- 
an  agreement  by  a  party  respecting  the  freight  of  two  parcels  of     J^^ 
goods  (p) ;  or  an  agreement  by  several,  for  a  subscription  to  one    ^^  r^. 
common  jfund,  or  for  one  common  purpose,  in  which  each  is  interested,     quibbd. 
or  by  which  each  binds  himself  to  a  certain  extent,  in  consideration  s-^^n^-h^ 
that  the  others  will  do  the  same,  requires  but  one  stamp  (q).     As  in 
the  case  of  an  agreement  as  to  prize  shares  (r),  or  a  submission  to 
arbitration,  by  several  underwriters,  of  a  disputed  claim  on  a  policy 
(«).     And  the  same  rule  would  appear  to  apply  to  the  case  of  the 
parliamentary  contract,  which  is  entered  into  by  the  shareholders  in  a 
joint  stock  company  (t).     So,  a  deed  by  which  an  apprentice  was 
boand  for  seven  years,  viz.,  to  A.  for  four  years,  and  to  B.  for  three 
years,  to  learn  different  trades,  being  but  one  transition,  was  held 
to  require  only  one  stamp  (u).     And  so,  if  there  be  a  demise  by  A. 
to  B.,  and  an  agreement  by  B.  and  C.  to  pay  the  rent, — all  the  other 
agreements  being  between  A.  and  B.  only, — no  separate  stamp  is 
needed  for  the  agreement  by  C,  it  being  merely  accessory  to  the 
demise  (x)  ;  but,  if  the  agreement  be  by  B.  alone,  and  there  be  in 
the  same  instrument  an  agreement  by  C,  guaranteeing  the  per- 
formance of  B/s  agreement,  such  agreement  requires  a  separate 
stamp  (y). 

Where  an  agreement  is  complete,  any  further  agreement  in  writing.  Where 
even  between  the  same  parties  and  upon   the   same   paper,   and  Jg^^ 
although  it  has  a  direct  and  express  reference  to  the  first  agree-  ond  agree- 
ment, must  be  stamped.     Thus,  where  there  was  a  written  agree-  ^^^^ 
ment  for  a  wager,  and  then,  by  a  memorandum  indorsed  upon  the 
former,  the  parties  consented,  that  the  bet  should  **be  dovbUd,  such  [  *^120  ] 
memorandum  was  held  to  require  a  stamp  (2).   .  It  seems,  however, 
that  if  the  first  contract  be  left  in  fuU  operation,  and  be  not  varied 
or  affected  by  the  second,  the  paper  will  be  admissible  as  evidence  of 
the  first  agreement,  although  there  be  only  one  stamp  thereon. 
Thus,  in  such  a  case  as  the  above,  the  first  wager  might,  perhaps,  be 
proved  upon  the  first  memorandum,  although  the  second  were  not 
stamped  (a).     But,  where  parties  enter  into  a  written  agreement, 
which  is  duly  stamped,  and  afterwards  write  on  the  face  or  indorse 
on  the  back  of  it  terms  varying  the  original  agreement,  such  now 
terms  constitute  a  fresh  agreement,  and  are  not  admissible  in  evi- 
dence without  a  fresh  stamp  (b)  ;  and  the  new  contract,  made  by  the 
introduction  of  such  fresh  terms,  is  considered  as  putting  an  end  to 
the  first  contract,  so  that  the  plaintiff  cannot  recover  upon  either,  the 
second  being  unstamped  (c).    In  Beed  v*  Deere,  however,  the  Court 

(o)  WiUs  r.  Bridge,  4  Exch.  193.  {t)  West  London  Railway  Company  v, 

(p)  Supton  V.  Thornton,  9  A.  &  EL  Bernard,  3  Railw.  Oas.  649. 

314.  (u)  Rex  V.  Louth,  8  B.  &  C.  247. 

(f)  Rftmabottom  9.  DaTis,  4  M.  &  W.  (x)  Price  v.  Thomas,  2  B  <fe  Ad.  218. 

5^;  Darifl  v.  Williams,  13  East,  232;  \y)  Wharton  v.  Walton,  7  Q.  B.  474. 

Bowen  r.  Ashley,  1  New  R.  274 ;  Cook  v.  (z)  Robson  0.  HaU,  Peake,  R.  128.  . 

J^nes,  15  East,  237.  (a)  Id. 

(r)  Baker  v.  Jardine,  13  East,  235.  n.  (6)  Bacon  o.  Simpson,  3  M.  &  W.  78 ; 

(5)  ;  238,  n.  (a).  Stephens  v.  Lowe,  9  Bing.  34,  36 ;  Reed  v. 

(<)  Qoodson  p.  ForlM,  6  Taunt.  171 ;  S.  Deere,  7  B.  &  0.  261. 

C  1  Marsh.  b26.    See  fUrther,  4  Camp.  (c)  Reed  9.  Deere,  tupra;  French  v.  Pat' 

80.  ten,  1  Camp.  72. 
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held,  that  thej  could  look  at  the  second  nnstamped  contract  to 
certain  whether  the  first  was  altered  by  it ;  and  Littledale,  J., 
observed,  that  he  thought  the  rule,  as  to  the  effect  of  the  farther 
contract,  would  be  the  same,  even  if  it  were  upon  a  different  paper. 

We  have  before  observed,  that  if  there  be  a  verbal  contract  which 
expressly  refers  to  a  former  written  contract,  e.  g.  to  tfthe  premises 
**  upon  the  terms  of  a  former  demise,''  the  written  contract  must  be 
produced ;  and  it  cannot  be  read  unless  it  be  stamped,  although  it 
was  not  made  between  the  same  parties  (d) ;  but,  if  there  be  a  writ- 
ten agreement  between  two  parties,  for  a  demise  of  lands  on  the 
terms  of  a  contract  annexed  to  the  agreement,  and  the  two  together 
constitute  a  perfect  lease  on  those  terms,  it  will  be  sufficient  to  have 
such  agreement'  stamped  as  a  lease  (e). 

In  an  action  by  a  builder  for  extra  work  to  a  house  and  premises, 
that  is,  for  work  done  beyond  and  indq)endenili/  of  a  written  con* 
tract  for  re-building  the  house  at  a  certain  sum ;  it  appeared,  on 
cross-examination  of  the  plaintiff's  witnesses,  that  the  written  in- 
strument, which  was  in  Court,  was  unstamped :  and  Lord  Tentenlen 
held,  that  the  plaintiff  could  not  proceed  without  putting  the  original 
written  agreement  in  evidence ;  and  the  plaintiff  was  nonsuited.  A 
motion  was  made  in  the  following  term  to  set  aside  this  nonsuit,  but 
the  Court  refused  the  rule :  and  Lord  Tenterden,  C.  J.,  observed — 
'  with  respect  to  an  argument  ^hich  had  been  urged,  viz.,  that  the 
judge  might  look  at  the  agreement  to  see  whether  it  referred  to  the 
items  claimed  to  be  recovered  independently  of  it, — that  the  incon- 
venience of  such  a  course  would  be  very  great ;  as  it  might  impose 
upon  the  judge  the  necessity  of  looking  repeatedly  through  a  long 
agreement,  to  see  whether  it  contained  provisions  applicame  in  any 
degree  to  fifty  or  sixty  items,  which  a  party  claimed  to  recover  inde- 
pendently of  it  (/).  And  the  rule  laid  down  in  the  above  case,  ia 
now  regarded  as  the  settled  practice  of  the  Courts  on  this  sub- 
ject (gr). 

4.  The  onus  of  impeacliing  an  instrument  for  want  of  a  stamp, 
or  of  showing  that  a  higher  stamp  was  necessary,  lies  en  the  party 
who  objects  to  its  being  received  in  evidence  (A). 

An  agreement  in  writing  is  not  absolutely  void,  because  it  was 
not  stamped  when  made.  The  statutes  merely  require,  that  the  in- 
strument shall  not  be  admissible  in  evidence,  at  law  or  in  equity, 
unless  it  be  stamped  when  produced  (i). 

And  an  unstamped  agreement  cannot  be  read  in  evidence,  so  as  to 
have  any  legal  operation  in  assisting  to  establish  a  claim,  although 
the  time  for  enforcing  such  agreement  has  expired,  or  it  has  relation 
to  third  parties  only  (k). 

(d)  Ante,  114.  M.  <!^  W.  401, 404 ;  Boo  cL  FrTor  v.  Goombs, 

(e)  Fearce  v.  Cheslyn,  4  A.  <b  E.  225.        8  Q.  B.  687. 

(£)  Vinoent  o.  Cole,  1  M.  &  M.  257 ;  a        (t)  Rex  v.  Chester,  Stra.  624 ;  8.  C.  6 

C.  3  C.  &  P.  481 ;  recognized  hj  Parke,  J.,  Mod.  364;  23  Geo.  3,  o.  58, 8. 12.    See  per 

in  Fielder  v.  Ray,  6  Bins.  336.  IJpnterden,  C.  J.,  Jardine  v,  Pajme,  1  B.  & 

(g)   Buxton  V.  Comish,  12  M.  &  W.  Ad.  670. 
426 ;  overraUng  the  dictom  of  Baylej,  J.,        (k)  Rex  r.  Bedford,  6  T.  R.  452 ;  Tur- 
in Rex  V.  Pendleton,  15  East,  449,  455.  ner  v.  Power,  7  B.  &  C.  625. 

(A)  PW  Parke,  B.,  Wilson  v.  Smiih,  12 
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Ist.  If,  in  the  course  of  a  cause,  it  dearly  appear  an  ihe  plain-  Efibct  or 
tiff^s  own  %komngf  or  on  the  cross-examination  of  his  witnesses,  that    ^^  ^' 
there  is  a  written  agreement  between  the  parties  which  has  direct  ^^..^^.^ 
reference  to  the  subject-matter  of  the  action,  and  which  contains  the  Q^netal 
whole  or  some  of  the  stipulations  of  the  parties  .upon  the  subject-  nUe. 
matter,  such  instrument  must  be  produced  by  the  plaintiff  duly 
stamped  (Z).     Thus,  where,  in  an  action  for  use  and  occupation,  it 
appeared  upon  the  plaintiff's  case,  that  there  was  a  written  demise 
of  the  premises  between  the  parties,  the  plaintiff  was  nonsuited  for 
not  producing  it  stamped ;  for  it  might  contain  stipulations  which 
would  defeat  the  action,  and  it  was  the  best  evidence  of  the  terms  of 
holding  (m).    And  as,  under  the  6  Greo.  4,  c  57,  s.  2,  a  settlement 
^by  renting  a  tenement  could  only  be  acquired,  where  the  same  had  [  *122  ] 
been  bona  fide  rented /or  a  year^  at  102.  a  year^  so  that  it  was  neces- 
sary to  ascertain  the  tenn»  of  the  holding :  it  was  held  to  be  essen- 
tial in  a  settlement  case  of  that  description,  to  produce  the  written 
demise  (n).     In  one  case,  however  (o),  the  Court  of  Common  Pleas 
were  equally  divided  in  opinion  upon  the  question, — ^whether,  in  an 
action  for  an  injury  to  the  plaintiff's  reversion  in  certain  premises, 
after  proof  that  the  premises  were  devised  to  the  plaintiff,  it  could 
be  shown  by  oral  testimony,  that  an  occupier  held  as  his  tenant,  in 
order  to  establish  the  reversionary  interest,  there  being  a  written 
demise  to  the  tenant.     But  in  a  subsequent  case  (p),  where  the 
question  was,  not  merely  whether  the  aefendant  held  certain  premises, 
but  whether  he  held  them  as  tenant  to  P. :  it  was  ruled,*  that,  as  the 
defendant  held  under  a  written  agreement,  it  ought  to  be  produced, 
and  that  parol  evidence  of  the  holding  could  not  be  receiv^. 

The  case  of  Fielder  v.  Eay  {q)  establishes  a  very  important  rule  ^jj^  ^^ 
upon  this  subject ;  namely,  that  after  the  plaintiff  has  proved  by  ter  proof 
witnesses  an  express  or  implied  oral  contract,  without  disclosing  that  o^  j^^^t^- 
tiiere  was  a  written  contract,  he  cannot  be  nonsuited  by  the  dtfrn-  ^^tte?' 
doHJI^n  producing  an  tmstamped  written  instrument,  purporting  to  contract 
oontain  the  terms  of  the  contract.     In  that  case  Tindal,  C.  J.,  ob-  ^s  P<^ 
served : — "  It  has  been  argued,  that  if  it  be  shown  that  a  contract  ^^ocUat 
18  evidenced  by  writing,  it  is  immaterial  whether  this  appear  on 
cross-examination  of  the  plaintiff's  witnesses,  or  in  the  course  of  the 
defendant's  evidence.    But  there  is  this  difference  in  the  case,  that, 

(I)  Bozton  V.  Oomiah,  12  M.  ft  W.  426.  the  termt  of  the  demise :  the  Court  held, 

See  Doe  v.  Moms,  12  Bast,  237 ;  Rex  p.  that  the  written  agreement  need  not  ^ 

I^BlldlefeoD,  15  East,  466 ;  and  see  Jardine  produced :  Rex  v,  &e  Inhabitants  of ^me 

•.  Pavne,  1  K  dc  Ad.  670,  per  Tenterden,  Holy  Trinity,  7  B.  &  C.  611.    See  8  Id. 

C  J.  780. 

(m)  Bnwer  p.  Palmer,  3  Esp.  K  213 ;        (o)  Strother  v.  Barr,  5  Bing.  136 ;  a  0. 

Hodges  p,  Drakefbrd,  1  New  R.  273  ;  Fenn  2  M.  &  P.  207.    See  CotteriU  v.  Hobby,  4 

ft.  Griffiths,  6  Bing.  533 ;  &  0.  4  M.  &^  P.  B.  &  C.  465. 
299.  (p)  Doe  v.  Harrey,  8  Bing.  239. 

(ft)  Rex  p.  The  Inhabitants  of  Merthyr        (q)  3  M.  &  P.  659 ;  &  C.  6  Bing.  332. 

l^dviU,  IB,  &  Ad.  29.    See  also  1  Will.  See  Stephens  p.  Pinney,  8  Taunt.  327  ;  a 

4»  o.  18,  and  4  d;  5  Will.  4,  c.  76.    In  a  C.  2  Moore,  349 ;  and  see  Rex  p,  Inhabl- 

^ri«r  ease,  under  former  statates,  where  tants  of  Padstow,  1  N.  &  M.  9 ;  S.  C.  4  B. 

the  prooft  necessary  for  establishing  this  A  Ad.  208 ;  which  establishes  that  defen> 

kina  of  settlement  were  only  that  a  Unai^  dant  must  produce  a  written  agreement 

^  €xist$df  and  that  the  palue  of  the  tone-  Tduly  stamped),  if  its  existence  be  not 

was  10^  a  year,  without  regard  to  aisclosed  by  plaintiff's  witnesses. 
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if  it  appear  by  the  testimony  of  the  plaintiff's  witness,  the  absence 
of  the  writing  is  an  inherent  defect  in  his  case,  which  it  is  incumbent 
on  him  to  get  over ;  whereas,  if  it  appear  from  the  defendant's  wit- 
ness, it  is  an  objection  which  the  defendant  most  substantiate  by  the 
production  of  th^  instrument  in  the  regular  way  ;  otherwise  this  in- 
convenience might  follow, — that  'the  plaintiff  might,  on  a  mere 
assertion  of  the  defendant,  be  nonsuited  for  the  non-production  of  a 
w»  ifcton  instrument,  which,  if  it  had  been  produced,  might  **tum  out 
n .  t  to  apply  to  the  contract  in  question.^'  And  the  same  rule  holds 
gOvKi,  even  although  the  plaintiff  has  had  notice  to  produce  the  in- 
strument in  question  (r). 

Where  an  agreement  has  been  lost,  or  even  wrongfully  destroyed 
by  the  party  cnargeable,  parol  evidence  of  its  contents  is  inadmissi- 
ble, if  it  appear  that  it  was  unstamped  when  lost  or  destroyed  (s)  ; 
and  in  the  former  case  it  would  probably  be  incumbent  on  the 
claimant  who  had  lost  the  instrument,  to  prove,  in  the  first  instance, 
that  it  was  duly  stamped.  And  where  an  apprentice  had  regularly 
served  under  an  indenture,  executed  thirty  years  before ;  and  the 
parish  in  which  the  apprentice  was  settled  under  that  indenture 
had  relieved  him  for  the  last  twelve  years ;  it  was  held  that  the 
sessions  had  rightly  presumed  that  the  indenture,  which  was  lost, 
had  been  duly  stamped  although  is  was  proved  on  the  other  side,  by 
the  deputy  registrar  and  comptroller  of  apprentices'  indentures, 
that  it  did  not  appear  that  any  such  indenture  had  been  stamped  or 

inrolled(0.* 

But  if  a  party  refuse  to  produce  an  agreement  after  notice,  it  is 
to  be  presumed  that  it  was  stamped,  until  he  show  the  contrary  (u). 
So  where,  in  an  action  by  an  allottee,  to  recover  his  deposit,  the 
plaintiff  put  in  the  letter  of  allotment ;  but  the  letter  of  application 
w&s  not  produced  by  the  defendant,  although  proper  notice  to  that 
effect  had  been  given  ;  it  was  held,  that  that  circumstance  was  suf- 
ficient to  found  a  presumption,  that  the  two  letters  were  not  0(2  u2em, 


(r)  Magnay  v.  Knight,  2  Scott,  N.  R. 
64. 

(a)  Rex  V,  Castlemorton,  3  B.  &  Aid. 
683 ;  Rippencr  v.  Wri^t,  2  Id.  478.  An 
aoUon  wiU  lie  for  the  wrongM  convert 
sion  of  an  unstamped  agreement,  Scott  v, 
Jones,  4  Taunt  865.  In  Bousfield  v,  God- 
frey, 2  M.  &  P.  771 ;  6  Bing.  418 ;  where 
Ufe  defendant  surreptitiously  obtained 
pdSwession  of  a  written  agreement  un- 
stamped, and  thereby  prevented  the 
plaintiff  from  stamping  it  within  twenty- 
one  days,  as  intended,  and  then  swore 
that  he  had  lost  or  destroyed  the  instru- 
ment, the  Court  ordered  that  he  should 
produce  a  copy  in  his  possession ;  and 
that  if  the  plaintiff  produced  that  copy 
stamped  at  the  trial,  defendant  should  be 
precluded  from  producing  the  originaL 
but  it  would  seem  that  &i8  is  no  longer 
law;  Rankin  ».  Hamilton,  15  Q.  B.  187, 
198.  If  the  plaintiff*s  part  of  a  deed  ex- 
ecuted by  defendant  was  duly  stamped, 
and  then  lost,  and  defendant  produced 


his  part  on  notice,  the  latter,  though  un- 
stamped, may  be  read  as  secondary  e-vi- 
donee ;  Munn  vl  Godbold,  3  Bing.  292. 

(t)  Bex  V.  Long  Buckby,  7  East,  45. 

(ti)  Crisp  V.  Anderson,  1  Stark.  R.  35 ; 
recognised  in  Crowther  v.  Solomons,  6 
C.  B.  758 ;  &  C.  18  L.  J.  92,  (C.  P.)  If 
produced  by  the  adyersary  it  must  have 
a  stamp,  or  it  cannot  be  used  in  eridenoe 
by  the  party  calling  for  it.  Where  a 
party  wishes  to  have,  at  the  trial,  the 
benefit  of  a  written  agreement  which  is 
in  the  hands  of  his  opponent,  unstamp- 
ed, the  proper  course  is  to  take  out  a 
summons,  or  to  appiy  to  the  court,  calling 
upon  the  latter  to  allow  an  inspection, 
and,  if  necessaiy,  to  permit  the  party 
applying,  to  procure  the  agreement  to 
be  stamped.  See  14  &  15  Vict.  c.  99, 
s.  6.  Tidd,  9th  edit.  487—590.  Bou»- 
fieM  V.  Godfrey,  5  Bing.  418.  This  tobj 
be  done  where  one  part  of  the  agree- 
ment is  lost;  Neale  v,  Swind,  2  C.  &  J. 
278. 
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80  aa  iu>ty  jper  m,  to  mak^  the  oontract ;  and  that,  therefore,  the  let- 
ter of  allotment  did  not  require  a  stamp  (2;). 

®If  an  instrument  be  produced,  which  purports  to  have  been  ex-  R«l«   • 
ecuted  "  being  first  duly  stamped,"  but  the  stamp  has  been  obliter-  JJ^^  j, 
ated,  and  it  only  appears  by  marks  on  the  instrument  that  some  effaced, 
stamp  was  once  impressed  on  it,  the  judge  may  decide  whether  or  [  ^124  ] 
not  the  fact  of  stamping  is  sufficiently  proved  ;  and  if  satisfied  of 
it,  he  may  reoeil^e  the  instrument  in  evidence  (y). 

2nd«  For  some  coUattral  purposes,  an  unstamped  instrument  may  UnBtamp- 
be  read ;  e.  g.  to  establish  jVau^,  or  crime,  or  iUegaUty  (z);  and  if  a  ^  ^^^ 
bill  or  other  security  be  given  upon  a  wrong  stamp,  or  without  a  ^fssiUb' 
stamp,  for  a  vre-exdsting  debt,  an  action  lies  for  the  (Mft,  without  forooUat- 
refereoce  to  tne  instrument  (a).     Thus'it  has  been  held,  that  a  bond  ®'^  P^^ 
or  debenture  is  admissible  in  evidence,  although  on  a  wrong  stamp,  ^^^"^ 
for  the  purpose  of  showing  that  it  is  worthless  as  such,  and  thereby 
laying  a  foundation  for  the  plaintijBTs  right  to  recover  on  the  money 
eoonta  (b).     So,  where  an  action  was  brought  on  an  agreement  made 
in  oonsMleration  of  giving  up  a  guarantee,  and  the  de^ndant  pleaded 
that  the  guarantee  was  not  in  fact  *given  up,  whereupon  issue  was 
joined  ;  iae  guarantee,  although  unstamped,  was  admitted,  to  prove 
that  it  answered  the  description  given  of  the  consideration  for  the 
defendant's  promise  (c).     So,  where,  hi  an  action  of  debt,  the  defend- 
ant pleaded  never  indebted  and  payment,  and  the  plaintiff  gave  in 
evidence,  in  ohief,  a  docament  purporting  that  the  aefendant  admit- 
ted the  debt,  but  tibtat  it  had  been  paid  by  a  biU  of  exchange :  it  was 
held,  that  the  bill,  though  not  properly  stamped,  was  admissible  in 
evidenoe  for  the  plaintiff,  to  negative  the  alleged  payment  (d).  And, 
in  like  manner,  it  has  been  held,  that  a  biU  of  parcels  delivered  by 
the  plaintiff,  having  at  the  foot  of  it  a  receipt  written  at  the  same 
time  with  the  bill,  is  nevertheless  admissible  without  a  receipt  stamp, 
tor  the  purpose  of  proving  that  the  goods  mentioned  were  sold  to  a 
third  person,  and  not  to  the  defendant  (e). 

8rd.  Agreements  (/),  whether  by  deed  or  merely  in  writing,  *taay  When 
be  stamped  at  any  time  before  they  are  produced  at  the  tnal(^)  ;  ***°^L 
and  it  ia  not  material  that  the  instrument  was  oonfesaedly  stamped  S^ed.      ' 
after' the  action  was  commenced.  r  0^25  ] 

(r)    Moore  v.  Oanrood  (m  exxor),  4  (a)  Cimdj  «.  Marriott,  1  B.  &  Ad.  696. 

SselL  681.  689.  •  (b)  Enthoyen  v.  Hoyle  (in  error),  21  L. 

Jy)  Doe  d.  Fryer  v.  CJoombe,  8  Q.  B.  J.  100,  (C.  P.) 

687.  (c)  Haigh  v.  Brooks,  10  A.  &  £.  309, 

(z)  See  per  Ooriam,  Reg.  v.  Gompertx,  822. 

9Q.B.  824,  839 ;  Holmes  9.  Sixsmith,  16  (<Q  Smart  v.  Kokes,  6  M.  &  G.  911. 

Jvr.  619,  ^Ixeh.) ;  Coppook  o.  Bower,  4  (e)  MiUen  v.  Bent,  10  Q.  B.  846. 

M.  4  W.  Sol ;  per  Tenterden,  C.  J.,  Jar-  (/)  See  Rex  v.  Episoopom  Cestriens,  1 

diJM  9.  Payne,  1  B.  A  Ad.  670 ;  or  to  Str.  624 ;  Ro^re  v,  James,  7  Taunt  147 ; 

ilww  aa  offenoe,  as  nsniy,  in  an  action  Qreen  v.  Davies,  4  B.  &  C.  241. 

Ar  a  debt.  Mash  v,  Bonoombe,  2  M.  &  M.  (y)  See  13  &  14  Vict.  c.  97,  s.  12.    It 

104 ;  and  in  some  Instances  to  refresh  seems  the  judge  wiU  not  call  on  another 

the  witness's  memory ;  Jaoob  v.  landsay,  oanse,  to  afford  time  to  get  the  instrument 

1  East,  460 ;  ^^^"ghfrm  v.  Habbard,  8  B.  stamped  after  (he  cause  has  commenced ; 

ft  C.  14 ;  &  C.  2  M.  d^  B.  5 ;  Catt  v.  How-  Dudley  and  Ward  v.  Robins,  3  C.  &  P.  20^ 
tody  3  Stark.  R.  3. 
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Gontraeis 

executed 

abroad. 


Case  of 

wrong 
tUui^,  of 
tuffkitni 
ptuue. 


If  an  agreement  be  not  under  seal,  it  maj  be  stamped  within 
fourteen  days  after  it  was  made  or  entered  into,  merely  on  paying  the 
duty  payable  thereon,  and  without  paying  any  penalty  (A).  But  if 
it  be  not  stamped  until  after  that  period,  it  cannot  be  stamped  except 
on  payment  of  a  penalty  of  lOL,  (t)  unless  it  was  executed  abroad  ; 
in  which  case  it  may  be  stamped,  without  the  payment  of  any  penal- 
ty, at  any  time  within  two  calendar  months  from  the  date  at  which 
it  was  received  in  the  united  kingdom  (k). 

And,  except  in  the  last  mentioned  case,  a  deed  cannot  in  general 
be  stamped  after  its  execution,  except  on  payment  of  a  penalty,  in 
addition  to  the  stamp  duty  (Z). 

The  37  Geo.  3,  c.  136,  enacts  that  any  inBtrmnent  (except  bills, 
notes,  drafts,  or  orders),  on  stamps  of  a  different  denomination,  but 
of  equal  or  greater  value  than  the  proper  stamps,  may,  on  produc- 
tion to  the  commissioners  at  their  head  office  of  stamps,  be  stamped 
on  payment  of  the  legal  duty,  and  52.  penalty. 

The  55  Greo.  3,  c.  184,  s.  10, — ^which  is  only  prospective,  and  not 
retrospective  (w), — enacts,  that  all  instruments  having  trron^  stampf, 
but  of  sufficient  valve,  shs^U  be  valid,  and  require  neither  re-stamp- 
ing, nor  payment  of  further  duty  or  penalty,  except  in  cases  where 
the  stamp  or  stamps  used  on  any  such  instrument,  shall  have  been 
specially  appropriated  to  any  other  instrument,  by  having  its  name 
on  the  face  thereof,  as  in  the  case  of  receipt  stamps. 

Be-flUmp-  4th.  M&stamping  appears  to  be  necessary : — Ist,  where  the  stamp 
nMOMiw.  ^^  ^^^  instrument  has  been  used,  and  has  performed  its  office,  and 
is  intended  to  be  applied  to  a  new  object ;  and  2ndly,  where,  by 
consent  of  the  parties,  there  has  been  a  material  alteration  of  the 
instrument  after  it  was  complete,  varying  the  original  intention 
thereof.  In  this  latter  case  the  question  is,  whether  the  instm- 
[  ^126  3  .^^^^>  ^  altered,  is  the  same  in  effect  as  that  originally  ^ade;  or 
whether  it  is  in  fact  a  new  instrument :  and  if  it  be  a  new  instru- 
ment it  must  be  re-stamped  (n). 


Ttonnon        ^'  ^®  8*®*-  ^S  ^^'  ^'  ^  1^»  Schedule  Part  L,  tit.  "Agreement," 
Stamp  Du-  exempts  from  the  stamp  duty : — 

Any  memorandum  or  agreement  for  granting  a  lease  or  tack  at 
rack  rent  (o),  of  any  messuage,  land,  or  tenement,  under  the  yearly 
rent  of  5L; 

Or  for  the  hire  of  any  laborer,  artificer,  manufacturer,  or  menial 
servant  (^); 


(A)  7  &  8  Vict.  c.  21,  8.  5;  and  see 
Bonsfield  v.  Godlrey,  5  Bing.  418.  As  to 
remitting  the  penaJt^  within  a  year,  if  no 
fraad,  see  13  &  14  Vict  c.  97,  s.  12;  44 
Geo.  3,  c.  98. 

(0  7  &  8  Vict  c.  21,  8.  6. 

(k)  13  &  14  Vict.  c.  97,  B.  13. 

(I)  Ibid.  8. 12. 

(m)  Oreen  v.  Dayies,  4  B.  &  C.  285 ;  S. 
C.  6  D.  &  R.  806. 

(n)  See  Tilsley's  Stamp  Laws,  866— 
879.  Making  a  joint  contract  several 
also,  is  a  material  alteration ;  Perring  v. 


Hone,  2  C.  &  P.  401 ;  a  C.  12  Moore, 
135. 

(o)  This  does  not  apply  to  an  agree- 
ment for  a  building  demise  fbr  less  than 
6L  per  annum  rent.  See  Doe  r.  Bonlcot, 
2  Esp.  R.  596. 

(jtJ)  An  agreement  for  the  hire  of  « 
clerk  is  not  within  thi6  exception ;  Dakin 
V.  Watson,  2  Cr.  &  Dlx.  Cir.  Rep.  (Irish) , 
225;  nor  is  the  assignment  of  an   ap« 

?rentioe,  Rex  v.  Ditcningham,  4  T.   R. 
69 ;  Rex  o.  St  Paul's  Bedford,  6  T.  R. 
452. 
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Or  made  for,  or  relating  to^  the  sale  of  any  goods,  wares,  or  mer-     Exsmp- 
chandise  (9).  qt^^. 

Or  made  between  the  master  and  mariners  of  any  ship  or  vessel,       tub. 
for  wages,  on  any  voyage  coastwise  from  port  to  port  in  Great  Brit-  s^^-v-^^ 
ain  (r); 

And  letters  containing  any  agreement  (not  before  exempted),  in 
respect  of  any  merchandise,  or  evidence  of  such  an  agreement,  which 
shall  pass  by  the  post  between  merchants  and  other  persons  carrying 
on  trade  or  commerce  in  Ghreat  Britain,  and  residing,  and  actually 
being  at  the  time  of  sending  such  letters,  at  the  distance  of  fifty 
miles  from  each  other  («). 

And  the  effect  of  these  exemptions  is  continued  by  the  13  &  14 
Vic.  c  97,  8.  3. 

With  regard  to  agreements  for  the  sale  of  goods  it  is  observable,  Contnou 
that  the  words  of  the  act  are  very  comprehensive,  and  include  not  f?^^"** 
only  contracts  directly  for  the  sale  of  goods,  but  also  such  as  merely  f^^  ^ 
*•  relate  thereto  (t)J'    Accordingly,  a  guarantee  for  the  due  payment  goods, 
of  the  price  of  goods  to  be  sold  to  a  third  person  (u);  or  an  indem- 
nity by  a  broker  to  his  principal  against  a  loss  on  a  re-sale  (2;);  or 
an  agreement  to  take  a  share  of  goods  bought,  and  to  pay  for  them 
at  a  futu^  time  (y);  or  to  cancel  an  agreement  *for  sale,  and  make  [  *127  J 
a  new  arrangement  (z);  or  a  warranty  of  soundness  contained  in  a 
receipt  for  the  price  of  a  horse  sold  (a);  fall  within  the  exception. 
And  in  these  cases  it  is  not  material  that  the  memorandum  contains 
a  detail  of  terms  as  to  payment  (6);  or,  if  the  chief  and  primary  ob- 
ject be  the  sale  of  goods,  that  there  are  also  comprised  in  the  instru- 
ment, subordinate  stipulations  as  to  other  things  not  strictly  con- 
nected with  the  sale  (c).     So,  the  following  memorandum  was  held 
to  be  within  the  exception  : — "  Grentlemen, — In  consideration  of  your 
consigning  to  my  friends,  Messrs.  H.  &  Co.,  of  Calcutta,  sixteen 
casks  of  sherry  wine,  and  engaging  to  pay  me  on^  per  cent,  on  the 
amount  of  the  proceeds,  I  hereby  guarantee  to  you  the  proper  sale 
of  the  said  wines,  and  the  payment  of  the  proceeds  in  due  time  (d)." 
And  so,  a  memorandum,  handed  by  a  trader  to  an  auctioneer,  in 
these  words : — ^*  Memorandum  of  1072.  had  by  me  of  S.  (the  auction- 
eer), being  an  advance  on  books  sent  in  for  immediate  sale  by  auc- 
tion/' was  held  to  be  within  the  exception  (e). 

(g)  A#to  transfisrft  of  shares  in  ships,  242 ;  Waddington  v.  Bristow,  2  R  &  P. 

see  8  ds  9  Viet.  0.  89,  s.  35 ;  6  Qeo.  4,  c.  452 ;  Watkins  r.  Yince,  2  Stark.  R.  368. 

41.  (x)  Curry  9.  Edensor,  8  T.  R.  524. 

(r)  By  the  7  <fe  8  Vict.  e.  112,  s.  41.  all  (y)    Maraon  v.   Short,  2    Soott,    248; 

agreements  made  and  executed  in  com-  Venniiu;  0.  Leckie,  13  East,  7. 

plianoe  with  the  provisions  of  that  act,  (z)  Whiteworth  v.  Crockett,  2  Stark.  R. 

are  wholly    exempt   from    stamp   duty.  431. 

Fomierly  agreements  between  master  and  (a)  Skrine  v,  Elmore,  2  Camp.  407. 

mariners  for  wages  on  any  voyage  were  (6)  Heron  v,  Granger,  5  Esp.  R.  269 ; 

liable  only  to  a  duty  of  two  shiUings ;  7  For^h  v.  Jervis,  1  Stark.  R.  437. 

A  8  Geo.  4,  c.  56,  s.  17.  (e)  Smith  v.  Cator,  2  B.  &  Aid.  778 ; 

(«)  See  32  Geo.  3,  c  51 ;  Maokenrie  v.  Tooke  v,  Meering,  1  Danson  &  Lloyd,  35 ; 

Banks,  5  T.  R  176.  see  2  M.  <&  R.  121. 

U)  See  Chatfield  v.  Cox,  21  L.  J.  279,  (d)  Saddler  v,  Johnson,  16  M.  Ss  W. 

(Q.  B.)  775. 

(tt)  Martin  «.  Wright,  6  a  B.  917  ;•  (e)  Sonthgate  p.  Bohn,  16  M.  &  W.  84. 
Warrington  0.  Forbor,  6  Esp.  88 ;  8  East, 
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Bat,  as  we  have  already  remarked,  the  primary  object  in  tliese 
eases  must  be  the  sale  of  goods  ;  and  therefore  a  contract,  the* main 
Toay^  design  of  which  was  the  procuring  money  upon  a  pledge  of  goods, 
v^pi^-^/  must  be  stamped  (/).  So,  a  contract  for  the  sale  of  "  two  *  Flys,' 
Primuy  harness  ajid  goodtPiU  included,'^  requires  a  stamp  (g).  And  so  an 
<>*>j«2*         agreement  between  merchants,  that  one  shall  take  a  share  in  the 

the^MOe  of  ^^^^^  ^^  ^  ^^^P  ^^^  ^^^  adventure,  was  held  not  to  be  an  agreement 
goods.         within  the  exception  (h), 

Ck»atr«ot8        It  is  observable,  that  the  exception  in  the  statute  mentions  the 
*^'  *^«-    *^  ^^  goods,  wares,  and  merchandise  only  ;  and  it  seems  doubtful 
tare  of       whether  a  contract  strictly  for  the  manufacture  of  goods,  not  in  es&e 
goods.         at  the  time  of  the  contract,  is  within  this  exception  {%).     But  such 
an  objection  is  always  treated  strictly,  and  it  lies  on  the  party  mak- 
ing it  to  show  that  the  goods  were  not  in  existence  at  the  time  of 
the  order  (k). 
whkl^  ibe       "^  regards  the  sale  of  growing  a/nd  oiher  crops,  it  would  seem,  that 
ooniract      whenever  the  contract  is  to  be  considered  a  contract  for  a  sale  tmeonr 
^«^TB  an  nected  with  an  interest  in  land,  no  stamp  is  necessary :  ^but  that  when 
iJ^l^^  it  must  be  viewed  as  conferring  an  interest  in  land,  or  relating 
r  01 28  1  ^^^^^^'  ^^^^  ^  stamp  is  essential  (2).    Thus,  an  agreement  for  the 
*-  •'  sale  of  growing  fruit  requires  a  stamp  (w).     So,  a  contract  iotfiso- 

tures  does  not  rail  within  the  exception  (n);  and  so,  if  the  contract 
be  for  the  purchase  of  an  article,  and  for  fixing  it  to  the  freehold  in 
a  particular  manner,  such  fixing  being  necessary  in  order  that  the 
article  itself  may  be  used,  it  is  not  within  the  exception  (0).  But  an 
agreement  to  supply  a  house  and  buildings  with  water  by  means  of 
pipes,  to  be  laid  in  a  certain  manner,  and  to  a  certain  height,  is  an 
agreement  relating  to  the  sale  of  goods  within  the  exception  (p), 
^  ^  A  contract  for  the  sale  of  scrip  in  a  railway  company  is  not  within 

^         the  exception  (q). 

Writlngf        The  9  Geo.  4,-  c.  14,  s.  8,  (Loid  Tenterden's  Act,)  provides,  that 

SSirTy  "  ^o  memorandum  or  other  writing  made  necessary  by  that  act  shall 

9Q«o.4^o.  be  deemed  to  be  an  agreement,  within  the  meaning  of  any  statute 

^^  relating  to  the  duties  of  stamps."     But  this  enactment  has  been 

held  to  apply  only  to  instruments  which  might  be  stamped  with  an 

agreement  stamp  ;  and  therefore  it  does  not  authorize  the  admission 

of  an  unstamped  promissory  note,  for  the  purpose  of  taking  a  debt 

out  of  the  Statute  of  Limitations  (r).    Where,  however,  there  is  a 

.    ,       written  acknowledgment  of  the  debt,  and  pn»nise  to  pa]|  it,  and 

</)  Sndih  V,  Oator,  timM.  (m)  BodweU  p.  PhiHips,  9  M.  A  W.  501. 

( j)  South  V.  Finok,  4  Seott,  293.  (n)  Wiok  v.  Hodgson,  12  Moore,   43 ; 

{h)  UL^  V,  Bcmner,  1  Esp.  R.  403.  ana  see  Hemming  v.  Peny,  2   H.  &  P. 

Contraots  for  transfBiring  a  «^  are  ex-  876. 

empted  by  6  Qeo.  4,  a  41.  (•)  Chanter  «.  Dickinson,  5  M.  &  G. 

(0  De  Fries  o.  littlewood,  9  Jur.  988 ;  263 ;  and  see  per  Parke,  B.,  Pinner  v.  Ar- 

Pinner  v,  Arnold,  2  Cr.  M.  &  R.  613 ;  nold,  2  Cr.  M.  ft  R.  613. 

Hnches  v.  Breeds,  2  C.  &  P.  169 ;  Bnzton  (j>)  West  Middlesex  Waterworks  Com- 

V,  &dall,  3  East,  803 ;  WiUcs  v.  Atkinson,  panj  v.  Sawerkropp,  M.  &  M.  408. 

6  Tannt  11.  (a)  Knight  v.  Barber,  16  M.  &  W.  66  ; 

{k)  Per  Patteson,  J.,  De  Fries  v.  little-  and  see  S^ble  v.  MitoheU,  11  A.  &  E. 

wood,  nqfra.  205. 

Q  Waddington  9.  Bristow,  2  B.  ft.  P^  (r)  Jones  «.  Ryder,  4  M.  ft  W.  32. 
;  Parker  r.  Stanilaad,  11  East,  362. 
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this  18  pat  in  eyidence  simplj  for  the  purpose  of  larrmg  the  statute, 

the  above  enactment  exempts  it  from  stamp  duty  (a);  &iid  so  it  is  in 

the  case  of  a  simple  acknowledgment  in  writing,  from  which  the 

law  implies  a  promise,  provided  it  be  used  merely  for  the  purpose  of  • 

takii^g  a  debt  out  of  the  statute  (t). 

The  Stat.  4  &  6  Will.  4,  c  76,  s.  86,  exempts  from  stamp  duty  {^^^ 
all  contracts  and  agreements  made  and  entered  into  in  pursuance  of  l^^!^f^ 
the  rules,  ohiers,  and  regulations  of  the  Poor  Law  Commissioners,  den  of 
and  conformable  thereto ;  but  in  order  to  bring  a  contract  for  the  ^^  ^^ 
sale  of  lands  within  the  benefit  of  this  provision,  it  must  appear  siontra. 
that  the  sale  was  made  in  pursuance  of  an  order  of  such  commission- 
ers (if). 


I 


s)  Morris  V,  Dizon,  4  A.  &R  845. 
t)  Taylor  V.  Steele,  16  M.  &  W.  6d5. 


(u)    The  Guardians   of  the   Bajibury 
Umon  9.  Bobinaon,  4  Q.  B.  919. 


I 
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CHAPTER  IL 


OF  CONTRACTS  WTTH  PARTICULAR  PER80NS. 


Sect.  I. — Of  QnUrads  wUh  Penons  uicompeUnt  to  Cofdradj  or  protected  from 
UaHnl^  on  fhar  OnUrade, 

Sect.  n. — Of  OmJbrade  toUh  Particular  Permme  eon^^etetU  to  Qniirad. 
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SECTION    I. 

Or  CONTBACTS  WITH   PbKSONS  INCOMPETENT  TO    CONTRACT,  OR  PRO- 
TEOTSB  FROM  LIABILITY  ON  THEIR  CONTRACTS. 


1.  In  general. 

2.  With  Persons  of  nonnsane  Mind. 

3.  Drunkards. 

4.  lafants. 

6.  Married  Women. 


6.  Aliens. 

7.  Outlaws  and  Persons  attainted. 

8.  Bankrupts. 

9.  Insolvent  Debtors. 

10.  VfiA  Persons  under  Dorees. 


1.  In  generaL 

We  have  seen  that,  to  constitute  a  binding  agreement,  there  must 
exist  the  mutual  assent  of  the  parties,  that  a  certain  act  shall  be 
done  or  omitted.     But  a  man  cannot  be  said  to  assent  that  he  will 
be  bound,  unless  he  be  endowed  with  such  a  degree  of  reason  and 
judgment  as  will  enable  him  to  comprehend  the  subject  of  negotia- 
tion (a).     Hence  it  is,  that  the  assent  which  is  requisite  to  sive  yal- 
iditj  to  a  promise,  necessarily  pre-supposes  a  free,  fair,  and  serioua 
exercise  of  the  reasoning  faculty ;  or,  in  other  words,  the  power,  botli 
physical  and  moral,  of  deliberating  upon  and  weighing  the  conse- 
quences of  the  engagement  about  to  be  entered  into,     fi,  therefore, 
either  of  the  parties  to  an  engagement  be  absolutely  deprived  of  the 
[  •ISO  ]  use  of  his  understanding;  or  if  ne  be  deemed  by  law  not  to  have  ^attain- 
ed  toit,  there  can  in  such  a  case  be  no  aggregatio  mefUium,  and,  conae- 
quently,  no  binding  agreement.    The  rule  of  law,  therefore,  which 

(a)  See  1  Pothier,  29,  Pt.  1,  o.  1,  s.  1,    his  consent,  and  consequently  must  H 

*t.  4,  Evans's  edit.    The  essence  of  a    the  use  of  his  reason,  in  order  to  be  i 

^. •         •••      •     J   »±  j».ii x_ i J    ■»  <• 


Art.  _, 

contract  consisting  in  eonnnt,  it  foUows,    to  contract ;  Id. 
that  a  person  must  be  capable  of  giving 


abL« 
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requires  the  mutaal  assent  of  the  parties  to  a  contract,  assumes  that 
such  assenting  parties  shall  be  competent  to  contract ;  and,  according- 
\jy  in  order  to  there  being  a  valia  contract,  a  capacity  to  contract  is 
absolutely  necessary. 

But  the  law  mremmea  that  there  is  in  every  one  this  capacity  to  ^®  ^^ 
contract  (6);  ana,  accordingly,  where  exemption  from  liability  to  ful-  "thTe^ 
fil  an  engagement  is  claimed,  by  reason  of  the  want  of  such  capacity,  tenoe 
this  fact  must  be  strictly  established  on  the  part  of  him  who  claims  *****«®'*1  • 
the  exemption.     Moreover,  it  is  only  in  certain  prescribed  cases  that 
this  protection  can  be  claimed :  and,  therefore,  weakness  of  mind 
short  of  insanity ;  or  immaturity  of  reason  in  one  who  has  attained 
full  age ;  or  the  mere  absence  of  experience  or  skill  upon  the  sub- 
ject of  the  particular  contract,  afford  no  ground  for  relief  at  law  or 
in  equity,   if  no  actual  fraud  has  been  practiced  on  the  contracting 
party  (c).^     -{  But  weakness  of  mind  constitutes  a  material  con8i(f 
eration  in  presuming  fraud  and  unfair^ ractice,  when  the  contract  is 
entirely  to  the  disadvantage  of  the  weaker  (cc).  y 

In  some  cases,  the  incompetency  to  contract  is  general  and  abso-  jJ[^^J^.^ 
lute ;  in  others  it  is  limited :  in  some  cases  again,  the  contract  is  ty. 
void  as  against  both  the  parties ;  in  others,  only  the  incompetent  or 
protected  party  can  shelter  himself  from  liability  upon  it.  Thus, 
the  contracts  of  persons  of  non-sane  minds,  and  of  infants,  are  not,  in 
every  case,  absolutely  inoperative  against  them.  They  may,  as  we 
shall  shortly  see,  enter  into  certain  simple  contracts ;  and  they  are 
bound  thereby,  in  the  absence  of  fraud.  On  the  other  hand,  parties 
who  contract  with  those  whom  the  law  shields  from  responsibility, 
cannot  in  general,  as  it  seems,  rely  on  the  incapacity  of  the  lat- 
ter, as  a  defence.  This,  at  least,  is  the  rule  in  the  case  of  contracts 
with  infants  (d);  and  so  it  is  where  a  party  is  induced  by  fraud  or 
duress  to  enter  into  an  agreement, — the  infant,  or  the  party  de- 
frauded, or  who  was  compelled  by  duress  to  enter  into  the  agree- 
ment, being  entitled  to  maintain  an  action  thereon,  for  any  breach 
of  the  contract  on  the  part  of  the  person  who  contracted  with  him(6). 

2.  Contracts  with  Persons  of  non-sane  Mind  (/). 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding  Miots. 

(ft)    **  7\mie  pertimne  peut  eontraderf  u  stated  with  him^otUBref  see  Tarbnck  v. 

«00  n'en  ett  pat  dedarA  meapable  par  la  Bipsham,  2  M.  &  W.  2,  6,  7. 

Im/'    Code  Ciyil,  liTre  d«  titre  3,  sect.  2,  («)  The  French  law  is  to  the  following 

art.  1123.    Upon  which  Bognon  obserres,  effect  :-<"  Le  nUneur,  VifUenHi,  et  lafnttme 

**  Ia  prmdpe  general  eti  que  taut  le  monde  marine,  ne  petweiU  aUaquer  pour  eauee  d'w- 

mi  enable ;  lee  mtapadtee  tont  eonteguem-  eapueU€,  Imn  mgagtmenU^  gue  done  let  eae 

memt  dee  exc^ione  qui  ne  doivent  jamait  «'en-  pr^tnupar  la  lot*    Lee  pertonnee  eopablee  de 

Utedre  a»a  eae  nonpr^pue."  e'engager  ne  peuvent  oppoeer  Vincapaeit€  du 

(e)  Osmond  v.  PitsroT,  8  P.  Wms.  129 ;  mtueur,  de  VkUerdit,  ou  de  lafemme  mariAt 

1  Fonbl.  Tr.  Eq.  6Ui  edit  66,  68,  n.  (r) ;  avee  qui  ellee  ont  eontraeU,^*  Code  Oinl,  ui 

Lewis  tr.  Peed,  1  Ves.  jun.  19.  eup,  art.  1125. 

•{  (ce)    Dane  v.  Kirkwall,  8  Garr.  &  (/)    See  Collinson's    and    Highmore's 

Fi^^,  679.  y  '  Treatises  on  Lunacy ;  Bao.  Abr.  and  Com. 

(<j)  Holt  V.   Ward,  2  Str.  ^87.    Whe-  IKg.  tit.  "  Idiot ;"  1  Bl.  Com.  802. 
a  lunatic  can  sue  on  an  aooount 


&  8se  Ftenam  v.  Brooks,  9  Pick.  212 ;  Dodds  v.  Wilson,  1  Const  Bep.  44& 
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from  luB  naiiivitj ;  aad  «bo  k  tkeiie£9re,  by  law,  fremunei  not  to  be 
likely  to  attain  to  any.  But  a  peraon  ia  not  an  idiot  if  he  hath  any 
fflimmering  of  reason,  ao  that  he  can  tell  his  parents,  his  age,  or  the 
Uke  common  matters.^  A  lunatiCf  or  non  comjm  mmU%y  is  one  who 
hath  had  understanding ;  bat,  by  diaeaae,  gnef,  or  other  accident, 
hath  last  the  use  of  his  rea^cm  (g).^  It  is  often  material  to  attend 
to  these  distinctions,  in  ascertaining  the  liability  of  a  person  of  iui«- 
Bound  mind. 

According  to  ihe  more  ancient  authorities,  a  person  nan  campo$ 
mentis  might  avoid  his  deed  or  feoffment  (A);  but  in  later  times  it 
was  held,  that,  although  every  deed  which  a  man  nan  compos  mentis 
makes  is  voidable,  yet  it  shall  not  be  ^voided  by  ^himself ;  because 
no  man  of  full  age  shall  be  allowed  to  disable  or  stultify  himself  by 
pleading  his  own  incapacity ;  and  also,  because  he  cannot  know, 
when  he  recovers  his  memory,  what  he  did  when  he  was  non  eompos 
mentis  (%)•  Modem  cases,  however,  have  qualified  this  doctrine ; 
and  there  is  no  doubt  that,  at  this  day,  a  man  or  his  r^resentatives 
may  show,  that  when  he  made  a  promise  or  sealed  an  instrument, 
he  was  so  lunatic  as  not  to  know  what  be  was  about  (i).^ 

And  the  result  of  the  more  recent  authorities  would  seem  to  be, 
that  the  position  of  a  person  ol  unsound  mind,  as  regards  his  liabil* 
ity  on  simple  contracts,  bears  in  general  some  analogy  to  that  of  an 
infant  (Z);  so  that  it  would  now  appear  to  be  settled  law,  that  a  per- 
son non  compos  mentis  is  liable  on  contracts  for  necessaries/  and  for 
monies  expended  in  providing  him  with  proper  protecticm  and  sup- 
port, provided  such  sums  were  expended  and  such  contracts  entered 
into,  under  drcumstances  which  evince  that  no  advantage  of  his 


(a)  1  Bl.  Com.  304. 

(h)  Britten,  c.  28,  tit.  "Dette,"  folio 
66  ;  F.  N.  B.  466. 

(0  BoTeriey'B  case,  4  Co.  128;  Litt 
Bee.  405,  406 ;  Bro.  Abr.  "  Dum  Fait,"  pi 
8 ;  1  Inst.  274  a ;  Strond  v.  Marshall,  Cro. 
£1.  896  ;  Cross  v.  Andrews,  Id.  622. 

(k)  Per  Cur.  Molton  v.  Camroux,  (in 
error),  4  Exch.  17,  19;  Yates  v.  Been, 
Str.  1104 ;  2  Bl.  Com.  291,  292;  1  FonbL 


Tr.  £q.  6di  edit  48,  n.  (8) ;  per  Bayk/, 
J.,  Bagster  v.  Earl  of  Portsmouth,  5  B.  & 
C.  170;  Faulder  t^.  Silk,  8  Camp.  126. 
As  to  a  lunalic  suffering  a  leooTeiy,  E^BPa- 
mont  and  VaJke,  2'  M.  &  P.  264 ;  &  C.  5 
Bing.  176.  A  fine  levied  by  a  lunatic  is 
good :  Beverley's  case,  4  Co.  126;*Mor]e7 
V.  Sherren,  8  A.  &  £.  764. 

(0  See  Wentworth  v,  Tubh.  1  Y.  &  C. 
N.  C.  171, 174. 


1  See  1  Jarman,  Wills,  (2nd  Amer.  ed.)  55. 

s  See  1  Jarman,  Wills,  (2nd  Amer.  ed.)  56. 

*  A  person  may  prove,  in  ayoidance  of  his  oontraet,  that  he  was  mm  compot  when 
he  entered  into  it  Mitchell  9.  Kingman,  5  Pick.  481 ;  Webster  v.  Woodford,  8  Day, 
90 ;  Orant  v.  Thompson,  4  Conn.  208 ;  Lang  v.  Whidden,  2  N.  Hamp.  435 ;  Seaver  9. 
Phelps,  11  Pick.  804;  MoCreight  9.  Aiken,  1  Rice,  56;  Owing^s  case,  1  Bland.  876; 
No.  41,  Amer.  Jurist,  8 ;  Fitzgerald  v.  Beed,  9  Smedes  &  Mardi,  94 ;  Homer  v.  Mar- 
shall, 5  Munf.  466.  Thus,  in  an  action  to  recover  the  amount  of  a  promissory  note, 
delivered  to  the  defendant  by  the  plaintiff,  pursuant  to  an  agreement  between  them 
for  the  exchange  of  land,  and  which  had  been  paid  to  the  defendant,  the  plaintiff  may 
show,  that  at  £e  time  of  making  the  agreement  and  giving  the  note,  he  was  insane, 
and  incapable  of  oontraoting.  &ce  «.  Peet,  15  Johna  508.  An  administrator  of  the 
estate  of  an  insane  person  may  show  the  intestate's  insanity  in  evidence,  in  avoidance 
of  his  contract    Laiell  v,  Pinnick,  1  Tyler,  247. 

An  insane  person  is  not  competent  to  pledge  a  promissory  note  held  by  him, 
alUiough  Uie  party  taking  it  neither  knows  nor  has  any.  reason  to  suspect  the  insani- 
ty, and  uses  no  unfairness  in  obtaining  the  note.  And  trover  lies  to  reoover  it  Sea* 
ver  V,  Phelps.  11  Pick.  804. 

,     4  See  M'Crillis  v.  Bartlett,  8  N.  Hamp.  569 ;  Hallet  v,  Oakes,  1  Cushing,  296,  298, 
299;  Seaver  9.  Phelps,  11  Pick.  804 ;  FltigeraLd  «.  Beed,  9  Smedes  dk  Manh,  94. 
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meirtal  inoajncitj  was  taken    by  the    person  co&traeting    with    U^Mvat 

him  (my  T^o:^ 

Thus  in  an  action  (n)  for  the  use  and  hire  of  carriages  and  ^har-  NooBSftA- 
neas,  it  appeared  that  the  defendant  hired  the  carriages  in  question, 
vith  suitable  harness,  in  writing.  It  was  proved  that  the  defendant 
often  used  the  carriages ;  that  they  were  suitable  to  his  station  aad  [  ^132  ] 
fortune ;  and  that  the  plaintiffs  had  no  reason  to  suppose  that  he 
was  of  unsound  mind.  A  commission  of  lunacy  aftenvarck  issued, 
upon  which  it  was  found  that  the  defendant  had  be^n  of  insane 
mindt  and  unfit  to  have  the  government  of  himself,  his  lands,  goods> 
and  chattels,  from  a  period  antecedent  to  the  contract,  until  the  hold- 
ing of  the  inquisition  (o).  It  was  contended  at  the  trials  that,  by 
law,  the  contract  of  a  luoiatic  is  absolutely  void ;  but  it  was  an- 
swered, that  a  lunatic  was  liable  for  necessaries  suitable  to  his  de* 
gree,  on  the  same  principle  as  an  infant's  liability  is  founded,  notr 
withstanding  his  general  incapacity  to  contract:  and  Abbott,  C. 
J.,  was  clearly  of  opinion,  that  as  the  goods  were  suited  to  the  de- 
fendant's degree,  and  had  been  actually  ordered  and  enjoyed  by  him, 
and  the  plaintifib  had  no  reason  to  suppose  him  of  unsound  mind, 
the  action  was  maintainable ;  and  the  plaintiffs  had  a  verdict. 

In  moving  for  a  rule  nm  to  enter  a  nonsuit,  it  was  contended  for 
the  defendant,  that  lunacy  is,  in  law,  an  answer  to  an  action  upon 
a  contract  (p).  Independently  of  any  authority,  it  was  said,  gener- 
al reasoning  would  support  the  position,  that  a  person  of  insane 
mind  is  incapable  of  entering  into  any  contract,  either  express  or 
implied.  A  lunatic  is,  in  the  eye  of  the  law,  as  incapable  of  con- 
tracting as  if  he  were  naturally  dead.  In  this  respect  the  plea  of 
lunacy  differs  from  that  of  infancy.  An  infant  is  not  mentally  in- 
capacitated, and  he  may  affirm  his  contracts  when  of  age ;  but  a 
confirmed  lunatic  can  never  be  bound  by  an  act  done  during  the 
existence  of  his  malady.  And  the  cases  make  no  distinction  between 
contracts  for  necessaries  and  those  for  luxuries,  or  between  simple 
eon  tracts  and  specialties. 

Abbott,  C.  J.,  however  said :  ^*  I  was  of  opinion  at  the  trial,  that 
the  evidence  produced  in  this  case  was  not  such  as  ought  to  defeat 

(m)  Nelaon  v.  Dancombe,  9  Bear.  211 ;  chnsetts,  under  that  statute  the  deoree  of 

Wentworth  v.  Tubb,  supra;  Lane  r.  Eirk-  the  Probate  Court,  appointing  a  guardian, 

vaU,  8  C.  &  P.  679.  is,  as  to  most  subjects,  so  long  as  the 

(fi)  Bagster  and  others  v.  Earl  of  Ports-  guardianship    continues,  conclusive    evi- 

BMHith,  2  C.  ds  P.  178.    In  Manby  v.  Scott,  denoe  of  the  disability  of  the  ward ;  but 

1  Sid.  112,  three  of  the  judges  said,  that  it  is  not  oonclusive  as  to  all  subjects, 

mn  idiot  was  liable  for  necessaries  sup-  The  ward,  if  of  sufficient  capacity  in  fact, 

ptied  to  him  as  a  housekeeper.  may  make  a   will,  notwithstandins  the 

(o)  The  inquisition  is  only  presumptive  guardianship.    Leonard    t;.    Leonard,   14 

eTidenoe  of  the  lunacy  against  third  per-  Pick.  280,  283,  281.    See  McCraight  v, 

sons ;  Fanlder  r.  Silk,  3  Camp.  126.    See  Aiken,  1  Rice,  56.    As  to  the  evidence  to 

Hart  V.  Deamer,  6  Wendell,  497  ;  Hopson  prove  insanity,  see  Grant  v.  Thompson,  4 

V.  Boyd,  6  B.  Monroe,  296.    An  inquisi-  Qonn.  203 ;  McCurry  v.  Hooper,   12  Ala- 

tion  of  lunacy  in  England  is  very  differ-  bama,  823. 

ent  from  the  proceedings  of  the  Probate        M  Baxter  v.  Earl  of  Portsmouth,  5  B. 

Court,  appointing  a  guanlian  for  a  person  &  C.  170 ;  7  P.  &  R.  614. 
con^fotf  under  the  statute  of  Massa- 


1  See  Jones  9.  Perkins,  6  B.  Monroe,  225. 
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litABiuiT  the  plaintiff's  right  of  recovering  in  the  present  action,  oonfiidering 
^  ^^'    that  it  was  hrouffht  for  the  hire  and  use  of  carriages,  gutted  to  the 

^^^  Btate  and  degree  of  the  drfendant,  and  by  him  act^aXly%rdered  and  enr 
joyed.  That  was  the  gronnd  on  which  I  expressed  my  opinion.  I, 
however,  took  care  to  distinguish  this  from  the  case  of  an  unexecn- 

[  ^138  ]  ted  contract,  and  from  the  case  ^of  an  agreement  entered  into  under 
such  circumstances  as  might  lead  any  reasonable  person  to  conclude, 
that,  at  the  time  it  was  made,  the  party  was  of  unsound  mindT  A 
case  of  the  latter  description  would  come  under  that  class,  where 
imposition  is  practiced  upon,  or  advantage  taken  of,  the  mental  in- 
firmity of  the  contracting  party.  To  such  cases,  I  by  no  means 
wished  to  extend  the  opinion  which  I  have  formed  in  the  present  in- 
stance. My  judgment  is  governed  by  a  reference  to  the  particular 
circumstances  of  this  case ;  and  it  is  not  to  be  understood  as  embrac- 
ing cases  of  the  description  to  which  I  have  alluded.  Imbecility  of 
mmd  may,  or  may  not,  be  a  defence  in  the  case  of  an  unexecuted  con- 
tract ;  I  am  not  saying  that  it  would,  nor  does  my  present  opinion 
decide  that  it  would  not. 

Bayley,  J.,  and  Holroyd,  J.,  concurred ;  and  Mr.  Justice  little- 
dale  said :  **  There  is  no  doubt  that  a  deed,  bond,  or  other  specialty, 
may  be  avoided  by  plea  of  lunacy,  if,  at  the  time  it  was  executed, 
the  contracting  party,  was  rum  compos  mentis  (q) ;  but,  it  seemed  to 
mc,  that  the  rule  of  law  in  this  respect  does  not  apply  to  the  case 
'  of  necessaries  supplied  to  a  person,  who  is,  generally  speaking,  of 
sound  mind,  but  insane  on  some  particular  subject.  It  is  true,  that 
the  inquisition  in  this  case  finds,  retrospectively,  that  the  defendant 
waa  of  unsound  mind,  both  before  and  at  the  time  these  contracta 
were  entered  into ;  but,  I  think,  that  does  not  make  any  difierence." 
And  the  liability  of  a  person  of  unsound  mind  on  contracts,  other 
than  those  for  mere  necessaries,  is  governed  by  the  same  principles. 
Thus,  where  it  appeared  that  the  claim  was  for  work  done  in  some 
rooms  belonging  to  a  society,  of  which  the  defendant  was  the  chair^ 
man ;  that  me  defendant  had,  as  chairman,  signed  a  resolution  that 
the  work  should  be  done,  and  had  given  directions;  that  subse- 
quently he  was  found,  under  a  commission  of  lunacy,  to  have  been 
insane  from  a  period  antecedent  to  the  performance  of  the  work ; 
but  that  the  plaintiff  was  not  aware,  at  the  time,  of  the  defendant's 
insanity ;  Lord  Tenterden  held,  that  the  action  was  maintainable, 
there  being  no  evidence  of  imposition  (r).^ 

So  in  the  case  of  Niell  v.  Morley  («),  the  lunatic,  being  a  plumber, 
attended  a  sale  of  building  materials,  and  bought  several  ^lots : 
this  occurred  in  the  month  of  May,  1800 ;  in  the  month  of  August 

(q)  If  a  party  relies  on  a  deed,  on  the  oes  a  Court  of  eqnitj  wiU  not  interfere  to 

sround  that  it  was  executed  daring    a  set  aside  deeds  executed  bj  a  party  al- 

moid  interral,  he  must  clearly  show  that  leged  to  be  lunatic,  see  Selby  v.  Jackson, 

this  was  the  case ;  Creaf^  v.  Blood,  2  J.  13  L.  J.  Chanc.  249. 

&  L.  609 ;  Hall  v.  Warren.  9  Ves.  jun.  (r)  Brown  v.  JodreU,  3  C.  &  P.  30;  8. 

606,  611.    As  to  the  effect  of  partial  in-  C.  M.  &  M.  106. 

sanity,  Id.;  and  see  Waring  v.  Waring,  12  (t)  9  Yes.  478 
Jur.  P.  C.  947.    Under  what  circumstan- 


Liability 
in  other 


On  Biihple 
Contracts. 

0184  ] 


^  Bat  see  Seayer  tv  Phelps,  11  Plok.  804,  cited  ante,  131,  in  note. 
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followinffy  an  inqaisition  waa  taken,  finding  him  lunatic  from  the 
1st  of  MsLjy  1797.  A  bill  was  filed  by  his  committee  to  recover 
back  the  purchase-money ;  but,  there  appearing  nothing  unfair  in 
the  sale,  Sir  W.  Grant  refused  to  interpose,  and  said :  *' Assuming 
it  to  be  the  legal  consequence  that  every  act  of  the  lunatic,  subiie- 
quent  to  the  time  found  by  the  jury,  is  absolutely  void,  nothing  can 
be  more  inconvenient  than  for  this  Court  to  give  e£Pect  to  that  legal 
consequence,  setting  aside  every  dealing  in  the  course  of  his  trade, 
giving  an  account  of  all  he  has  lost,  &c.  If  the  plaintiff  is  right 
in  saying  all  this  is  void  at  law,  let  him  resort  to  law  and  recover 
if  he  can." 

And,  in  like  manner,  it  has  been  recently  .decided,  that  where  a 
person  apparently  of  sound  mind,  and  not  kiiown  to  be  otherwise, 
enters  into  a  contract  for  the  purchase  of  property,  which  is  fair  and 
bona  fide,  and  which  is  executed  and  completed,  and  the  subject- 
matter  of  the  contract  has  been  paid  for  and  fully  enjoyed,  and  can- 
not be  restored  so  as  to  put  the  parties  in  statu  qtio  ;  such  contract 
cannot  be  set  aside,  either  by  the  alleged  lunatic,  or  by  those  who 
represent  him  (t). 

Probably,  however,  a  person  of  unsound  mind  would  not  be  held  ^^^•**^^*y 
liable  on  special  executory  contracts.  toiy  oon- 

If  the  party  were  sane  when  the  contract  was  made,  evidence  of  tracts, 
previous  or  subsequent  insanity  is  not  material, — acts  done  by  a  lu-  ^Effect  of 
natic  during  a  lucid  interval  being  valid  (u).^    But  in  a  doubtful  S^robSS- 
case,  such  evidence  creates  a  suspicion  that  the  party  was  insane  at  quent  in- 
the  time  the  agreement  was  entered  into  (x).  sanity. 

8.     Oontrtcts  with  DrunkardB. 

It  appears  to  have  been  formerly  considered,  that  an  agreement  In  gonsna 
was  not  void,  even  in  equity,  although  it  was  entered  into  by  the  ^ 
party  charged  thereon,  whilst  he  was  in  a  state  of  absolute  drunken- 
ness ;  unless  such  drunkenness  had  been  occasioned  by  the  contri- 
vance of  the  other  party,  or  some  positive  fraud  had  been  practiced 
(y).     But  it  would  seem  that,  on  principle,  such  an  intoxication  as 
entirely  deprives  a  party  of  the  use  of  his  reason,  must  avoid  an 
engagement  entered  into  by  him  whilst  in  this  state,  even  although  it 
be  produced  by  his  own  folly,  and  although  no  actual  frkud  be  intended 
or  practised.     Accordingly,  ^in  Pitt  v.  Smith  (z),  Lord  EUenborough  [  ^135  ] 
held,  that  an  agreement  signed  by  a  person  in  a  state  of  complete 
intoxication,  is  void,  for  that  *'  such  a   person  had  no   agreeing 
mind ;" — a  principle  to  which  the  same  learned  judge  adhered  in  a 


(0  Molton  f».  Csmronz,  2  Eroh.  487,  (y)  Coiy  v.  Cory,  1  Ves.  19  ;  3  P.  Wms. 

eO& ;  affinned  in  Cam.  Scac.  4  Exch.  17.  ISO;  Co.  lAtt.  247 ;  1  FonbL  Tr.  £q.  6tli 

(v)  HaU  V.  Warren;  9  Yes.  jnn.  605,  edit.  67,  68 ;  Stookley  r.  Stoeklej,  1  V.  & 

610.  B.  30. 

(r)  See  M'Adam  v.  Walker,  1  Dow,  B.  (c)  8  Camp.  33. 
177. 


1  See  I  Jaimaa,  WUls,  (2nd  Am.  ed.)  65  et  seq.,  2  notes. 
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BBbflequentcafle  (a).  And  it  ig  now  veil  settled,  tliat  where  a  partj, 
when  he  enters  into  a  contract,  is  in  such  a  state  of  drunkenness  sb 
not  to  know  what  he  is  doing,  and  particularly  when  it  appears  that 
this  was  known  to  the  other  party,  his  contract  is  wholly  void  (6). 
It  is  worthy  of  ohscrvation,  that  the  same  doctrine  is  upheld  hy  the 
law  of  Scotland  (c).  And  Pothier  (d)  says  : — "  It  is  evident  that 
drunkenness,  when  it  goes  so  far  as  absolutely  to  destroy  the  rea- 
son, renders  a  person  in  this  state,  so  long  as  it  continues,  incapable 
ie«nMk.  ®^  contracting,  since  it  renders  him  incapable  of  consent."^ 
2^^  But  still  a  party  may  be  liable  in  cases  where  the  contract  was 

necessary  for  his  preservation,  as  in  the  case  of  a  supply  of  actual 
necessaries, — even  altl^ugh  he  was  in  a  state  of  complete  drunken- 
ness at  the  time ;  and  so,  a  tradesman  who  supplies  a  drunkeif  man 
with  goods  may  recover  the  price  of  them,  if  the  party  keep  them 
when  he  becomes  sober,  although  a  count  for  goods  bargained  and 
sold  would  fail  (e). 

(a)  Fenton  v.  Holloway,   1   Stairik.  K  n.    As  to  fttrads  on  dnmkards,  see  Gfe|^ 

126.  ory  v.  Frazer,  3  Camp.  454^  cited  1  B.  & 

(6)  Mplton  9.  Camroux,  4  £xch.  17, 19 ;  Ad.  *  670,  per  Curiam ;    B.  N.  P.  172 ; 

Gore  o.  Gibson,   13  M.  &  W.  623,  626 ;  Brandon  r.  Old,  3  C.  &  P.  440. 
Yates  9.  Boen,  2  Sir.  1104 ;  Cole  v.  Rob-        (^O  On  Contracts,  Part  I.  c.  1,  s.  1,  art 

ins,  B.  N.  P.  172  ;  Cooke  v.  Clayworth,  18  4,  toL  i.  page  29,  Erans's  edit. 
Ves.  jun.  12.  («)  Per  Pollock,  C.  B.  and  Alderson,  B. 

(c)  £rsk.  Inst.  814,  815 ;  3  Camp.  34,  Gore  v,  Gibson,  supra. 

■ 

^  A  contract  entered  into,  wh^a  the  party  contracting  is  in  a  state  of  intoxication, 
80  as  to  deprive  him  of  the  exercise  of  his  understanding,  is  voidable ;  and  the  party 
may,  for  that  cause,  avoid  it,  although  the  intoxication  were  voluntary,  and  not  pro- 
cured through  the  circumvention  of  3ie  other  party.  Barrett  v.  Buxton,  2  Aiken,  167 ; 
Reynolds  r.  WaUer,  1  Wash.  164;  Wigglesworth  v.  Steers,  1  Hen.  &  Mnnt  70;  White 
c;.  Cox,  3  Hayw.  82 ;  Seymour  v,  Delancy,  3  Cowen,  446 ;  Reinicker  v.  Smith,  2  Bar. 
&  Johns.  421 ;  Prentice  v.  Achom,  2  Paige,  30 ;  Harrison  v.  Lemon,  3  Blackf  51 ;  La- 
sell  V.  Pinnick,  1  Tyler,  247  ;  Duncan  v,  M'CuUou^,  4  Serg.  <&  R.  484 ;  King  v.  Bryaai, 
2  Hayw.  394;  Curtis  r.  Uall,  1  South.  361 ;  Dorr  v.  Munsell,  13  Johns.  430;  Ruther- 
ford V.  Ruff,  4  Besaus,  364 ;  Burroughs  v.  Richmond,  1  Green,  283 ;  Wade  r.  Colvent,  2 
Const  Ct  27 ;  Taylor  v.  Patrick,  1  Bibb,  168 ;  Peyton  v.  Rawlins,  Hayw.  77 ;  No.  41 
Amer.  Jurist,  5-7 ;  Hutchinson  v.  Brown,  1  Clarke,  408 ;  Ford  v.  Hitchcock,  8  Ohi«, 
214;  Foot  o.  Tewksbuxy,  2  Vermont,  97 ;  Clark  v.  CadweU,  6  Watts,  139 ;  Broadwater 
V,  Dame,  10  Missouri,  277.  So  a  contract,  entered  into  by  a  person  in  a  state  of  in- 
toxication, may,  after  his  death,  be  avoided  by  his  legal  representatives.  Wiggles- 
worth  V.  Steers,  1  Hen.  ^  Munf.  70.  If  a  person,  for  any  considerable  jiart  of  Uie 
time,  be  so  intoxioated  as  to  deprive  him  of  his  ordinary  reasoning  powers,  it  is  prima 
facie  evidence  that  he  is  incapable  of  managing  his  affairs.  Per  Walworth,  Chancellor, 
1  Paige,  580.  Where  a  complaint  has  been  made  to  the  Judge  of  Probate,  by  the 
selectmen  of  a  town,  setting  forth,  that  an  individual,  by  excessive  drinking  and 
idleness,  is  wasting  his  estate,  &c.,  and  praying  that  a  guardian  may  be  appointed ; 
and  a  copy  of  the  complaint  and  order  of  notice  thereon  has  been  tiled  with  the  clerk 
of  the  town  wherein  he  resides,  pursuant  to  the  statute  of  New  Hamp^ire,  an  in- 
dorsement of  a  promissory  note  by  him  will  transfer  no  interest  in  the  note  to  the 
indorsee,  if  a  guardian  is  afterwards  appointed  on  that  complaint  M'Crillis  v.  Bart- 
lett,  8  N.  Hamp.  596.  See  Smith  v.  Spooner,  3  IMck.  229 ;  Manson  v.  Felton,  13  Pick. 
208.  The  statute  avoiding  the  contracts  of  an  idle  person,  whe  is  placed  under  guar- 
dianship, after  a  copy  of  the  complaint  and  order  of  notice  is  filed  with  the  town 
clerk,  was  not  intended  to  render  void  implied  contracts  for  necessaries.  McCrillis  v, 
Bartlett,  8  N.  Hamp.  569. 

The  acknowldgement  of  a  spendthrift  under  guardianship  and  his  promise  to  paj 
a  debt  contracted  by  him  before  he  was  under  guardianship,  will  not  take  it  out  of 
the  operation  of  the  statute  of  limitations.    Manson  v.  Felton,  13  PiciL  206. 
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5.*  Contraete  with  In&Dts. 

The  age  of  twenty-one  years  (gY  has  been  fixed  as  the  period 
when  an  absolute  and  unlimited  legal  ability  to  contract  shall  com- 
mence :  or  it  may,  perhaps,  be  more  correctly  said,  that  at  this 
period  the  protection  afforded  to  infants  against  improvident  bargains 
and  the  artifices  of  designing  persons  ceases.  This  rule  appears  to 
have  been  borrowed  from  the  feudal  law,  by  which  the  tenant  was 
presumed  to  have  acquired,  at  this  age,  sufficient  bodily  strength  to 
attend  his  lord  in  the  wars ;  and  therefore  ceased  to  be  the  ward  of 
his  guardian  in  chivalry  (A). 

The  general  principle  is,  that  the  contract  of  an  infant,  however 
fair  and  conducive  to  his  interests  it  may  be,  is  not  binding  ^on 
him,*  unless  it  be  for  the  supply  of  necessaries  to  him  ;  or  unless 
he  oonflhn  it  after  he  has  attained  the  age  of  twenty-one  years  (i).^ 

But  an  infant  is  capable,  by  law,  of  entering  into  any  reasonable 
contract  for  necessaries,  either  for  ready  money  or  on  credit ;  and  he 
may  contract  for  the  supply  of  necessaries  on  credit,  even  although 
he  be  shown  to  have  had  an  income  at  the  time  (k).  It  becomes, 
therefore,  material  to  inquire  ;— 

1st,  What  are  necessaries. 

2ndly,  What  are  not. 

And  we  shall  then  consider ; — 

3rdly,  When  a  parent  or  guardian  may  become  liable  on  the 
engagement  of  the  infant. 

4thly,  The  confirmation  of  his  engagement  by  the  infant,  after 
coming  of  age. 

And  othly,  The  liability  of  others  who  contract  with  infants. 

The  mode  of  pleading  and  proving  the  defence  of  infancy  will  be 
noticed  hereafter. 


Period  of 
diBabilitj. 


General 
rule. 

[  »136  ] 


Excep- 
tions as  to 
ooniraets 
for  neoes- 
sfuries. 


(/)  See  in  general,  Bing.  on  infancy ; 
Com.  Dig.  "  Enfant ;"  Bac.  Abr.  "  Infan- 
ej, 

(a)  See  Anon.  1  Salk.  44 ;  2  Pothier, 
bj  £Tan8,  51. 


(A)  Co.  litt.  78  b,  171  b. 
(t)    Bac.   Abr.  "Infancy,"   (I.),  3;  1 
Woodd.  V.  L.  400. 


73 


(k)  Bnrghart  v.  Hall,  4  M.  &  W.  727, 
3. 


1  In  computing  the  age  of  a  person,  the  day  of  his  birth  is  included ;  thus,  if  he 
were  bom  on  the  16th  January,  1800,  he  would  have  attained  to  his  majority  on  the 
15th  Janoary,  1821 ;  and  as  the  law  does  not  recognize  fractions  of  a  day,  the  age 
would  be  attained  at  the  first  instant  of  the  latter  day.  See  Herbert  v.  Torball,  1  Sid^ 
142 ;  Sl  C.  Raym.  84 ;  State  v.  Clark,  3  Harrington,  557  ;  Hamlin  v.  Stephenson,  4 
Dana,  597. 

<  In  Tupper  v.  Cadwell,  12  Metcalf,  562,  563,  Mr.  Justice  Dewey  said ;  "  It  has 
Mmetimes  been  contended,  that  it  was  enough  to  charge  the  party,  though  a  minor, 
that  the  contract  was  one  plainly  beneficial  to  him  in  a  pecuniary  point  of  view. 
That  proposition  is  by  no  means  true,  if,  by  ib,  it  be  intended  to  sanotionan  inquixy, 
ID  each  particular  case,  whetKer  the  expenditure,  or  articles  contracted  for,  were  ben- 
eficial to  the  pecuniai7  interests  of  the  minor.  The  expenditures  are  to  be  limited  to 
eases  where,  from  their  rery  nature,  expenditures  for  such  purposes  would  be  bene- 
ficial, or  in  other  words,  they  must  belong  to  a  class  of  expenditures  which  are  in  law 
termed  beneficial  to  the  infant" 

'  As  to  the  period  when  an  infant  may  avoid  his  acts,  it  was  determined  that  an  in- 
&nt  oould  not  aroid  his  conveyance  of  land  in  mortgage  during  infancy,  in  Zouch  v. 
Parsons,  3  Barr.  1794.  In  Roof  v.  Stafford,  7  Cowen,  175,  the  same  rule  was  extended 
to  a  sale  of  chattels.  But  in  the  same  case,  an  error,  9  Cowen,  626,  it  was  decided  that 
the  infant  might  aroid  his  sale  of  chattels,  during  infancy,  but  not  a  sale  of  land. 
And  in  Bool  v.  Mix,  17  Wendell,  119,  it  was  again  conceded  that  an  infant  might 
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NBCBSSA- 
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What  abb  1.  Such  neeessarj  things  as  relate  immediately  to  the  person  of 
an  infant;  as  his  meat,  drink,  apparel,  lodgings,  and  medicine,  at 
fair  and  reasonable  prices,  and  with  due  regard  to  the  de^ee  and 
estate  of  the  infant,  are  clearly  necessaries  for  which  he  is  liable(Q. 
And  the  term  ''  necessaries''  is  not  confined  to  sneh  matters  only, 
as  are  positively  essential  to  the  infant's  personal  subsistence  or 
support ;  but  it  is  used  to  denote  articles  purchased  for  real  use,  as 
contradistinguished  from  such  as  are  merely  ornamental,  or  are 
used  as  comforts  or  conveniences  only ;  and  it  is  a  relative  expres- 
sion, to  be  construed  with  reference  to  the  infant's  age,  state,  and 
degree  (w).^  Therefore,  a  livery  for  the  servant  of  an  infant,  who 
was  a  captain  in  the  army>  was  held  to  be  necessaries  for  which 
he  was  liable ;  but  he  was  considered  not  to  be  responsible  for 
cockades  ordered  for  some  of  the  soldiers  of  his  company  (n)«  And 
it  seems,  that  an  infant  might  be  charged  for  regimentals  sold  to 
him  as  a  member  of  a  volunteer  corps ;  Lord  EUenborough  saying, 
that  in  those  perilous  times,  when  young  men  had  enrolled  them- 
selves in  different  corps,  for  the  defence  of  the  country,  he  should 

[  *137  ]  hold  that  clothes  so  furnished  were  /^necessaries  (p).  But  a  lieuten- 
ant in  the  royal  navy,  under  the  age  of  twenty-one,  was  held  not  to 
be  responsible  for  the  price  of  a  chronometer,  supplied  to  him  at  a 
time  when  he  was  not  in  commission,  and  the  price  of  which  was 

(0  Bac.  Ahr.  "  Infancy ,**  (I.)  ;  3  Com.  Dig.  "Enfant''  (B.),  6.    See  Rainaford  r. 

Big.  "Enfant"  (B.),  5.  Fenwick,  Carter,  R.  216;  Ive  v,  Chester, 

(m)  Wharton  v,  M'Kenzle,  6  Q.  B.  606,  Cro.  Jao.  560;  2  RoU.  K   144;  per  Lord 

611,  613;  Peters  r.  Fleming,  6  M.  &  W.  Kenyon.  Hands  v.  Slaney,  8  T.  R.  578. 
42,  47,  48 ;  Studman  v.  Rose,  Car.  &  M.        (n)  Hands  v.  Slaney,  8  T.  K  57a 
422  ;  Bac.  Abr.  "  Infancy,"  (I.) ;  3  Com.        (p)  Coates  v.  Wilson,  5  Eep.  R.  152. 

-~ —     ■ ~ —  -       ■         — ■-   ' 

avoid  his  sale  of  chattels  during  infancy,  and  held  that  he  could  not,  daring  infaiu^, 
ayoid  his  deed  of  conveyance  of  real  estate,  though  he  might  enter  and  take  the 
profits  in  the  meantime.  See  Shipman  v.  Horton,  17  Conn.  481 ;  Dominick  v.  Michael, 
4  Sandf  Sup.  (H.  374 ;  Matthewson  v.  Johnson,  1  Hoff.  Ch.  Rep.  560.  So  an  influit 
may,  during  his  infancy,  avoid  his  contract  for  services.  Vent  v.  Osgood,  19  Pick. 
572,  577.  But  see  Boody  t>.  McKenney,  23  Maine,  525.  As  to  the  modes  in  which  an 
infant  may  avoid  his  contract,  and  what  act  will  be  taken  as  indicating  his  election 
to  avoid,  see  Vent  v.  Osgood,  19  Pick.  572,  M'Gill  v.  Woodward,  1  Const  Rep.  a  Car. 
468 ;  &  C.  3  Brevard,  401 ;  Tucker  v.  Moreland,  10  Peters.  58  ;  Jackson  v.  Carpenter, 
11  John.  639 ;  Bool  v.  Mix,  17  Wendell,  120,  133 ;  Worcester  v,  Eaton.  13  Mass.  371, 
376 ;  Phillips  v.  Green,  3  Marsh,  7,  14 ;  Brake  ».  Ramsay,  6  Ohio,  261,  263. 

1  Whether  articles  furnished  to  an  infant  are  of  the  classes  for  which  he  is  liable, 
is  matter  of  law  ;  whether  they  were  actually  necessary,  and  at  reasonable  prices,  is 
matter  of  fact  for  the  jury.  Beeler  ».  Young,  1  Bibb,  619  ;  Stanton  v.  Wilson,  3 -Day, 
87 ;  Bent  v.  Manning,  10  Vermont,  344 ;  Harrison  p.  Fane,  1  Scott's  N.  R.  287 ;  Grace 
V.  Hale,  2  Humph.  27,  29 ;  Johnson  v.  Lines,  6  W.  &  S.  80,  84;  Tupper  ».  Cadwell,  12 
Metcalf,  663 ;  Merriam  t.  Cunningham,  Sup.  Ct  Mass.  Suffolk,  March  T.  1853 ;  Glover 
V,  Ott,  1  M'Cord,  572. 

As  to  the  legal  definition  of  "  necessaries,"  and  what  is  included  in  that  term  aa 
applied  to  cases  of  liability  of  infants,  see  Harrison  v.  Fane,  1  Mann.  &  Grang.  550 ; 
Phelps  V.  Worcester,  UN.  Hamp.  61,  53 ;  Tupper  v.  Cadwell,  12  Metcalf,  662,  663 ; 
Bradley  v,  Pratt,  23  Vermont,  378.  Necessaries  need  not  be  confined  to  those  articlen 
absolutely  necessary  to  support  life.  Rundel  v,  Keeler,  7  Watts,  237  ;  Watson  v.  Hen- 
sell,  7  Watts,  344. 

It  is  a  preliminary  question  to  be  settled,  whether  the  alleged  liability  arises  from 

expenditures  for  what  the  law  deems  "  necessaries,"  and  unless  that  be  shown,  it  it 

*    not  competent  to  introduce  evidence  to  show  that,  in  a  pecuniary  point  of  view,  the 

expenditure  was  beneficial  to  the  minor,  an  that  is  irrelevant    Tupper  o.  Cadwell,  12 

Metcalf,  663.  * 
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diarsed  682.,  there  being  no  proof  tkat  ijb  was  essential  that  he  What  ibb 
Bhomd  have  such  an  article  (j).  So,  an  infant  is  liable  for  the  price  J™cb8*^- 
or  hire  of  horses,  if  it  be  suitable  to  his  fortune  and  rank  in  life, 
that  he  should  keep  or  use  horses  ;  or  if  this  be  rendered  necessary 
by  circumstances,  as  by  his  being  ordered  by  his  medical  adviser  to 
ride  for  exercise  (r).  And  where  he  is  so  liable,  he  is  also  liable  for 
any  necessary  work  with  regard  to  such  horses  ;  but  then  ib  must  be 
shown  in  the  replication  to  a  plea  of  infancy  in  such  case,  that 
the  horses  as  well  as  the  work  were  necessaries  (s),^   - 

So  it  has  been  held,  that  if  a  lease  be  made  to  an  infant,  and  he 
occupies  and  enjoys,  he  shall  be  charged  with  the  rent  (t)  ;  and  so 
lie  is  liable  for  the  rent  of  a  necessary  dwelling,  according  to  his 
circumstanoes  (u). 

"  Necessaries  for  an  infant's  ttrife,  are  necessaries  for  him  :  but  if  NeoejBir 

T16B  fuT 

provided  in  order  for  the  marria^,  he  is  not  chargeable  though  she  for  wife  or 
use  them  (x)/'^    So,  an  infant  is  liable  for  necessaries  supplied  to  his  children. 
lawful  ckUdrejij  upon  his  express  or  implied  credit  (y).^     So,  an  in- 
fant husband  or  parent  may  contract  for  the  burial  of  his  wife  or 
lawful  chUdren :  and  so  an  infant  widow  is  bound  by  her  contract 
for  the  furnishing  of  the  funeral  of  her  husband  (z). ' 

A  person  who  pays  for  an  infant,  and  at  his  request,  a  debt  which  ^^j^Yt  a 
the  latter  had  contracted  for  necessaries,  stands,  even  at  law,  in  the  third  par^ 
situation  of  the  original  creditor,  and  may  sue  the  infant  for  money  ty  for  neo- 
paid  (a).*    It  would  seem,  moreover,  that  an  infant  is  liable  for  ^*'^^®"» 

(g)  BeroUes  v.  Ramsey,  Holt,  N.  P.  R.  in&nt  cannot  be  sued  on  his  covenant  in  a 

77.  lease  to  pay  a  fixed  rent,  although  he 

(r)  Hart  v.  Prater,  1  Jur.  623.     [See  would  be  liable  in  an  action  for  a  reason- 

Merriam  p.  Cunningham,  Sup.  Ct.  Maps,  able  rent  for  premises  necessary  for  him, 

Suffolk,  March  T.  1853.]  and  suitable  to  his  station  and  fortune. 

(«)  Clowes  V,  Brooke,  2  Str.  1101.  (u)  Lowe  v.  Griffith,  1  Scott,  458. 

{t)  Kirton  v.  £lK>tt,  2  Bulst  69,  cited        {%)  Turner  v.  Trisby,  at  Ouildhall ;  per 

by  Tates,  J.,  in  Evelyn  v.  Chichester,  3  Pratt,  C.  J.,  Bainsford  v.  Fenwick,  Carter, 

Burr.    1719.    And  see    Birkenhead,  &o.  K  21o. 

lUllway  Co.  v,  Pilcher,  5  Ezch.  121, 128.        (y)  Bac.  Max.,  edit  1741,  86;  1  FonbL 

In  Boll.  Abr.  731.  tit.  "Infants,"  pi.  45,  Tr.  Eq.  5th  edit.  73. 
the  same  case  la  mentioned  by  the  name        {z)  Chappie  v.  Cooper,  13  M.  &  W.  252, ' 

of  Kettel  9.  Eliot,  as  only  deciding,  that  260. 

if  the  party  continue  to  occupy  on  attain-        {a)  Marlow  v.  Pitfield,  1  P.  Wms.  558  ; 

ing  his  fVill  age,  he  is  liable  for  arrears  Ellis  v.  Ellis,  5  Mod.  368  ;  Earle  v.  Peale, 

which  accrued  during  his  minority.    It  10  Mod.  67  ;  Ellis  v.  Ellis,  12  Id.  197. 
would  seem,  at  the  present  day,  that  an 

1  It  18  held  in  South  Carolina,  that  a  horse  is  not  within  the'  denomination  of  "  neo- 
esaaries  "  for  which  an  infant  is  liable.  Rainwater  v,  Durham,  2  Nott  &  M'C.  524. 
6o  in  Massachusetts.  Merriam  v.  Cunningham,  Sup.  Ct  Mass.  Suffolk,  March  T.  1853. 
An  infant  is  not  liable  to  pay  for  the  food  of  horses  used  in  trade  by  him.  Mason  r. 
Wririit,  13  Metoalf,  306  ;  Merriam  p.  Cunningham,  ubi  supra. 

*  Pter  Dewey,  J.  in  Tupper  v.  Cadwell,  12  Metcalf,  662  ;  Abell  v,  Warner,  4  Vermont, 
149, 152  ;  per  Bailies,  J.  in  Beeler  v.  Young,  1  Bibb,  519,  520.  As  an  incident  to  the 
mmriage  amiract  which  an  infant  is  competent  to  enter  into,  he  is  liable  to  pay  the 
debts  of  his  wife,  contracted  by  her  before  marriage.  Prior  to  her  marriage,  the  wife 
was  responsible  for  such  debts,  and  unless  the  liability  to  pay  them  attached  to  the 
husband,  her  creditors  would  be  remediless,  as  she  cannot  be  sued  alone ;  and  if  she 
could,  a  judgment  against  her  would  be  fruitless,  as  all  her  estate  is  absolutely  or 
gualifiedly  Tested  in  her  husband.  Roach  9.  Quick,  9  Wendell,  238 ;  Butler  v,  Breck, 
7  Metcalf,  164, 168 ;  Reev.  Dom.  Bel.  234 ;  Barnes,  95. 

»  Per  Dewey  J.,  in  Tupper  v.  Cadwell,  12  Metcalf,  562 ;  Abell  t».  Warner,  4  Vermont,     * 
152 ;  Beeler  v,  Toung,  1  Bibb,  520. 

*  See  Conn.  o.  Cobum,  7  N.  Hamp.  368 ;  Randall  v.  Sweet,  1  Denio,  460 ;  Haine  v. 
Tamat,  2  HiU  (8.  C.)  400. 
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What  abb 

i^necessa- 

BIB8. 


iAMe  to 
pay  for  his 
teaohing. 


Not  for  a 
premiam 
▼olunta- 
rily  paid 
for  him  in 
order  to 
be  taught 
a  trade. 


money  paid  to  release  him  from  oastadj  on  fintd  process,  althon^ 
the  original  deht  was  not  for  necessaries :  hut  that,  if  he  were  in 
custody  only  on  meme  process,  and  a  ^arty  paid  the  deht  for  him, 
it  would  be  otherwise  (6).  And  where  an  action  was  brought  to  re- 
cover a  sum  of  money,  paid  to  liberate  an  infant  from  arrest  in 
Scotland,  .it  was  held  to  be  necessary  for  the  defendant,  in  order  to 
establish  a  plea  of  infancy,  to  show  that  the  facts  would  have  af- 
forded a  defence  by  the  law  of  Scotland,  in  which  country  the  cause 
pf  action  accrued  (c).^ 

*^  So,  an  infant  fnay  bind  himself  to  pay  for  his  good  teaching  or 
instruction,  whereby  he  may  profit  himadf  afterwaros  ((£)."  And  it 
was  said  by  three  justices,  in  Manby  v,  Scott  (e),  that  he  may  con- 
tract to  pay  so  much  for  instructing  him  in  reading  and  uniting; 
and,  in  rickering  v,  Grunning  (/),  it  appears  to  have  been  decided, 
that  a  promise  by  a  child  of  fourteen  years  of  age,  to  pay  a  rear 
sonable  sum  for  board,  lodging,  and  tchooling,  was  binding  on  hinu^ 

In  (us9umpiit  against  husband  and  wife,  for  money  paid  to  the  use 
of  the  wife  before  her  coverture,  it  appeared  that  the  plaintiff  and 
the  wife  of  the  defendant  were  brother  and  sister,  and  each  had  a 
sum  of  300Z.  as  a  fortune.  In  the  year  1792,  the  sister  being  then 
under  age,  the  plaintiff  paid  a  sum  of  40{.  to  a  third  person  as  a 
premium  for  taking  the  sister  as  an  apprentice  to  learn  millinery  ; 
and  a  letter  was  read  from  the  sister  to  the  plaintiff,  wherein  she 
expressed  her  gratitude  to  him  for  this  mark  of  kindness,  and  hoped 
it  would  be  in  her  power  to  pay  him  soon.  But  she  was  under  age 
when  this  letter  was  written,  and  no  subsequent  promise  was  proved. 
"  Lord  Kenyon  declared  himself  clearly  of  opinion  that  this  sum  of 
money  could  not  be  considered  as  necessaries ;  and,  therefore,  the 
payment  of  it  could  not  be  enforced  in  a  court  of  law ;  where  a 
man  does  an  act  of  generosity  for  an  infant,  he  relies  wholly  on  the 
generosity  of  the  infant  to  make  a  suitable  return.  The  infant 
ought  to  make  a  due  return,  but  it  is  a  duty  of  imperfect,  not  of 
legal  obligation  (^)." 


(b)  Clarke  v.  Leslie,  6  Esp.  R.  28. 
See  Finlie  v.  Jowle,  13  East,  6. 

(c)  Male  V.  Roberts,  3  Esp.  R.  163.  An 
executor  may  pay  an  infant  a  legacy  for 
the  purpose  of  necessaries ;  1  Fonbl.  Tr. 
Bq.  74. 

(rf)  Co.  litt.   172  a;  3  Salk.  196;  1 


Woodd.  V.  L.  402,  and  n.  (/). 

(c)  1  Sid.  112. 

(/)  Sir  W.  Jones,  182;  &  C.  Palnu 
528  ;  and  1  Roll.  Abr.  "  Enfante,"  729. 

(ff)  Smith  f.  Gibson,  Peake,  AddL 
Cases,  52. 


1  But  an  infant  is  not  liable  for  fees  of  counsel  and  expenditures  in  a  law  suit 
brought  to  protect  his  title  to  an  estate.    Phelps  v,  Worcester,  UN.  Hamp.  51. 

2  See  Baker  r.  Lovett,  6  Mass.  78 ;  .Stone  v,  Dennison,  13  Pick.  1 ;  Peters  v.  Fleming, 
6  M.  &  W.  48;  Middlebury  College  r.  Chandler,  16  Vermont,  686;  Raymond  v.  Loyl, 
10  Barbour  Sup.  Ct.  489.  An  infant  may  bind  himself  for  necessaries  by  a  contract, 
the  consideration  of  which  is  open  to  inquiry.  Stone  v.  Dennison,  13  Pick.  1 ;  Earle 
V.  Reed,  10  Metcalf,  387,  389,  390.  But  see  M'Crillis  v.  How,  3  N.  Hamp.  348 ;  Bou- 
chell  t^.  Clary,  3  Brevard,  194 ;  Hussey  v.  Jewett,  9  Mass.  100 ;  Beeler  v.  Young,  1 
Bibb,  519,  520 ;  Vent  v.  Osgood,  19  Pick.  572,  575.  In  an  action  by  the  promisee, 
upon  a  negotiable  note  given  by  an  infant,  the  promisee  may  show  that  the  note  was 
given,  in  whole  or  in  part,  for  necessaries,  and  may  recover  thereon  as  much  as  the 
necessaries,  for  which  it  was  given,  were  reasonably  worth,  and  no  more.  Earle  o. 
Reed,  10  Meto.  887 ;  Bradley  p.  Pratt,  23  Vermont,  378.  - 
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No  action  is  maintainable  against  an  infant  on  btis  e&verumt  to  WbATiuti 
serve  in  an  ifidejitu/te  of  apprentkeskip,^  This  point  was  decided  in    ""cosaA,- 
Gilbert  v.  Fletcher  (A),  where  it  was  laid  down  by  the  Court,  that      ""^ 
neither  at  common  law,  nor  by  "the  statnte  5  Eliz.,  is  any  covenant  ^^^^!^|^ 
OT  obligation  of  an  infant  for  his  apprenticeship  binding  *npon  him.  of  hiring 
If  he  misbehave  himself,  said  the  Court,  the  master  may  correct  apd  ser^ 
him  in  his  service,  or  complain  to  a  justice  of  the  peace  to  have  him  ^\^^ 
punished  according  to  the  statute ;  but  no  remedy  lies  against  an  ing. 
infant  upon  such  covenant ;  and,  therefore,  it  was  adjudged  for  the  [  *189  ] 
defendant.     It  is  said,  however,  that  by  the  custom  of  London,  an 
infant  may  bind  himself  in  an  indenture  of  apprenticeship,  so  as  to 
be  subject  to  an  action,  even  in  the  Courts  at  Westminster  (i);  and 
it  would  appear  from  a  modem  case,  that  the  Court  of  Exchequer 
were  of  opinion,  that  a  contract  of  hiring  and  service,  for  wages, 
was  a  contract  beneficial  to  and  binding  upon  an  infant,  though  it 
contained  clauses  for  referring  disputes  to  arbitration,  and  for  the 
imposition  of  forfeitures,  to  be  deducted  from  the  wages  of  the 
infant  in  case  of  neglect  of  duty  (f).     But  where  a  contract  by  an 
infant  bound  him  to  serve  during  a  certain  term  for  wages,  and  a<i 
the  same  time  enabled  the  master  to  stop  the  work  whenever  he  cfaosoj 
and  to  retain  jjjfie  wages  during  the  stoppage,  it  was  held  to  be  wholly 
void,  as  not  being  beneficial  to  the  infant  (fe).^ 

(A)  Cro.  Car.  179.    See  Rex  v.  Ihhabi-        (t)    Stantoa's  case,   Moore,    135.    See 

itants  of  Oromesby,  3  R  ds  Aid.  584 ;  Eden's  oase,  2  M.  &  S.  226.  229. 
Bex  V,  Inhabitants  of  Arundel,  6  M.  &  a        {J)    Wood  v,  Fenwick,  10  M.   &  W. 

527 ;   Bex.  v.  Inhabitants  of  Queenbor-  195. 
oaglh.  a  B.  &  Ad.  219.  (k)  Beg.  v.  Lord,  12  Q.  B.  767. 


1  Frazier  v.  Rowan,  2  Brey.  47 ;  McKnight  v.  Hogg,  3  Brev.  44.  See  Nickerson  v, 
Easton,  12  Pick.  110;  Vento.  Oi^ood,  19  Pick.  572;  State  v.  Dimick,  12  N.  Hamp. 
194,  199 ;  Woodruff  v.  Logan,  1  Eng.  (Ark.)  276. 

*  An  infant  may  avoid  his  special  agreement,  even  when  partially  executed,  and 
recover  a  reasonable  compensation  for  the  services  actually  performed  by  him,  as  if 
no  such  agreement  had  existed.  Moses  v,  Stevens,  2  Pick.  332 ;  Vent  v.  Osgood,  19 
Pick.  572 ;  Judkins  i;.  Walker,  17  Maine,  38 ;  Bishop  v.  Shepherd,  23  Pick.  492  ;  Whit- 
marsh  V.  HaU,  3  Dcnio,  375  ;  Nickerson  v.  Easton,  12  Pick.  110;  Francis  v.  Felmit,  4 
Dev.  &  Ball,  498 ;  Peters  v.  Lord,  18  Conn.  337.  , 

The  decisions  in  Weeks  v,  Leighton,  5  N.  Hamp.  343,  and  M'Coy  v,  Huffman,  8 
Cowen,  84 ;  Harvey  v.  Owen,  4  Blackf.  337,  are  opposed  to  the  doctrine  held  above 
nepecting  infants'  contracts.  The  case  in  New  Hampshire,  and  that  in  New  York, 
are  per  curiam  opinions,  and  seem  to  rely  much  on  the  decision  in  Holmes  v.  Blogg,  8 
Tanntw  508.  This  case  of  Holmes  v,  Blogg,  however,  as  understood  by  the  same  Court 
in  the  subsequent  case  of  Corpe  v.  Overton,  10  Bing.  252,  would  hardly  sustain  the 
doctrine,  that  an  infant,  by  avoiding  his  contract  wuen  part  executed,  should  forfeit 
the  value  of  what  he  had  done ;  at  least  so  fiur  as  it  has  been  beneficial  to  his  em< 
ployer.  Moreover,  the  case  of  Britton  v.  Turner,  6  N.  Hamp.  481,  the  points  of  which 
are  given  below,  is  entirely  at  variance  with  the  principle  of  the  decision  of  Weeks  «. 
Leight<m,  in  the  same  Court ;  and  the  case  of  M'Coy  v.  Huffman,  i9  now  overruled  in 
New  York.  Medbury  v,  Watrous,  7  HiU,  110.  See  Whitmarsh  v.  HaU,  8  Denio,  375, 
in  which  it  was  held,  that  in  an  action  by  an  infant  to  recover  for  work  and  labor,  it 
IS  no  defence,  nor  catuefor  reduction  of  damagea^  that  the  work  was  done  under  a  con-* 
tract  made  by  the  infant  to  work  for  a  stated  period,  which  contract  was  violated  by 
the  infant  Upon  this  latter  point,  however,  of  the  reduction  of  damages,  in  conse- 
quence of  injury  suffered  by  the  failure  of  the  infant  to  perform,  see  Thomas  v.  Dike, 
II  Vermont,  273 ;  Moses  9.  Stevens,  2  Pick.  382 ;  Judkins  v.  Walker,  17  Maine,  38. 
In  Vent  v.  Osgood,  19  Pick.  572,  575,  Mr.  Justice  Putnam  said :— "  What  is  meant  by 
avoiding?  We  think  the  obvious  meaning  is  the  true  and  legal  one.  It  is  to  nulti^ 
and  render  void  ab  initio,  not  prospectively.    It  is  a  total,  not  a  partial  destruction. 
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What  abb      It  seems,  moreover,  tliat  a  lease  by  an  infant  is  voidable  only, 
KBCX88A-    i^jj J  i^Qt  yQi(j  ^i^  .  }yjj^  i]^Q  lease  of  an  infant,  to  be  good,  must  be  his 

own  personal  act ;  and  if  he  appoint  a  person  to  make  a  lease,  it 
Leases  ^^^^  ^^*  ^ind  him,  neither  does  his  ratification  bind  him  (w).  So  it 
An.  hj  in-  would  seem  that  he  is  liable,  on  arriving  at  full  age,  for  a  reasonable 
fanta.  fine,  assessed  daring  infancy,  in  respect  of  a  copyhold  estate  which 
has  descended  to  him  (n),  and  which  he  enjoyed  during  his  nonage, 
and  afterwards. 
OUier  In   like  manner,   acts  of  necessity  shall  bind  him;^  such  as   , 

*^^^  presentations  to  benefices,  or  admittances  to  and  grants  of  copy- 

holds (o). 

So,  it  seems  that  an  infant  is  bound  by  the  conduct  of  his  solici- 
tor in  a  cause  (p) ;  and  that  Skfeme  infant  may  sometimes  be  bound 
by  a  marriage  contract,  properly  settling  her  property,  and  delib- 
erately and  fairly  entered  into,  with  the  consent  of  her  friends  and 
relations  (q), 
Inftttito  It  is  enacted,  by  the  Friendly  Society  Act  (r), "  that  a  minor  *may 

mem^rs  I'^^come  a  member  of  any  such  society ;  and  may  execute  all  instru- 
of  "Friend-  ments,  give  all  necessary  acquittances,  and  enjoy  all  the  privileges, 
^  ^^  l^^d  ^  liable  to  all  the  responsibilities  appertaining  to  members  of 
r  ^140 1  ™^^^^^^  ^^»  notwithstanding  his  or  her  incapacity  ^  disability  in 
i-  ^  law  to  act  for  himself  or  herself:  provided  always,  that  such  minor 

be  admitted  into  such  society  by  and  with  the  consent  of  his  or  her 
parents,  masters,  or  guardians.'^ 
holder^        ^»  *^  infant  may  be  a  shareholder  in  a  joint-stock  company  (»). 
joint-Btook  ^iid  it  is  no  defence  to  an  action  in  the  statutable  form  (t)  for  calls 
oompany.    on  railway  shares,  that  the  defendant  was  an  infant  at  the  time  the 
calls  were  made ;  unless  it  appear,  either  that  he  is  still  a  minor,  or 
that  he  has  actually  repudiated  the  contract  (u). 

(0  Bac.  Abr.  "Leases''  (R) ;  Woodf.  Tr.  £q.  5tii edit, 74,  note.    See  Comyn  <hi 

16 ;  Maddon  p.  WMte,  2  T.  R.  161 ;  Zouch  Contracts,  622. 
V.  Parsons,  8  Burr.  1806.  (r)  10  Qeo.  4,  o.  56,  s.  32,  amended  and 

(m)  Per  Parke,  B.,  Doe  d.  Thomas  v,  continued  by  4  &  5  Will.  4,  c.  40,  and  9 

Boberts,  16  M.  &  W.  778,  781.  &  10  Vict  o.  27. 

(n)  Evelyn  v,  Chichester,  3  Bnrr.  1717 ;        (»)  See  8  &  9  Vict  c.  16,  s.  79. 
Bnk  N.  P.  164.  (t)  Id,  s.  26. 

(o)  3  Salk.  196;  Zouch  v.  Parsons,  3        (w)    North   Western   Railway    Co.    r. 

Burr.  1801,  per  Mansfield,  C.  J.  M'Miohael,  5  Ezch.   114,  123 ;   and  see 

(p)    Tillotson  V,  Harmve,  3  Madoz,  Newry  and  Enniskillen  BaUway  Co.  v. 

496.    By  decree  in  a  Court  of  equity.  Combe,  8  Exch.  365 ;  8.  C.  18  L.  J.  325, 

Wall  V.  Bushby,  1  Bro.  C.  C.  484 ;  2  BaU  (Ezch.) ;  Leeds  and  Thirsk  Bailway  Co. 

&  B.  213.  o.  Feamlgr,  Id.  330 ;  8.  C.   4  Exch.  26 ; 

(q)  Ainslie  v,  Medlycott,  9  Ves.  14 ;  Cork  and  Bandon  Railway  Co.  v,  CazenoTe, 

Milner  v.  Lord  Harewood,  18  Id.  259  ;  1  10  Q.  K  935. 
PoweU  on  Contracts,  41,  51,  53 ;  1  FonbL 


By  the  avoidanoe  the  contract  was  annihilated,  and  the  parties  are  left  to  their  legal 
rights  and  remedies,  just  as  if  there  had  never  been  any  contract  at  all.''  See  Smith 
v.  Kelley,  13  Metcalf,  310;  Boyden  v.  Boyden,  9  Metcalf,  521. 

But  where  an  infant,  of  the  age  of  fourteen  years,  entered  into  an  agreement  to 
labor  until  he  should  come  of  age,  in  consideration  of  being  furnished  with  Ids  board, 
clothing,  and  educationr,  and  he  was  not  overreached,  and  the  agreement  was  not  so 
unreasonable  as  to  raise  any  suspicion  of  flraud,  and  it  was  sanctioned  by  his  guardi- 
an, and  was  ftdly  performed  on  both  sides ;  it  was  held  that  he  could  not  maintain  a 
quantum  meruU  fbr  his  services,  merely  by  showing,  that  in  the  event,  which  had  hap- 
pened, his  services  were  worth  more  than  the  stipulated  compensation.  Stone  v,  I>eii- 
^Bon,  13  Pick.  1. 

^  See  Kiloreafle  p.  Shelby,  23  Miss.  (1  Cush.)  161. 


IKFAKIS.  147 

%  In  determining  what  are  and  what  are  rtot  necessaries  for  an  Wka^t  abb 
in&nt,  the  law  regards  the  real  rank,  and  the  actual  circumstances  ^J]^^^ 
of  the  partj  ;^  and  does  not  trust  merely  to  the  appearance  he  as- 
sumes in  society  (x) :  and  if  credit  be  given  for  articles  which,  at 
first  sight,  appear  to  be  necessary  for  an  infant,  but  which  are  not 
so  in  reality,  in  that  case  the  infant  is  not  responsible.  Therefore, 
if  an  infant  be  already  provided  with  sufficient  necessaries  by  his 
father,  or  if  he  has  been  supplied  with  them  by  other  tradesmen,  so 
as  to  be  under  no  necesnty  to  purchase  that  for  which  he  is  sued,  he 
is  not  liable,  although  the  plaintiff  was  not,  at  the  time,  aware  of 
the  fact  (y).^  There  is,  however,  no  inflexible  rule  of  law,  making  * 
it  incumbent  on  a  tradesman  to  institute  inquiries  as  to  the  situa- 
tion and  resources  of  an  infant,  before  giving  him  credit ;  although 
the  total  absence  of  such  inquiry  w6uld  afford  matter  of  strong  ob- 
servation to  the  jury  (z).  And  parties  may,  by  their  conduct,  ren- 
der such  inquiries  wholly  unnecessary  (a). 

It  has  been  laid  down,  that  an  infant  is  not  liable  for  repairs  done  Cases  in 
to  his  house  (J),*  and  that  he  is  not  bound  by  an  agreement  to  refer  f^ft  ^'* 
a  dispute  to  arbitration  ((?),  nor  by  the  recitals  in  a  deed  made  dur-  Uable. 
ing  infancy  (d). 

^So  the  law  considers  that  an  infant  h^  not  sufficient  discretion  Not  liable 
to  conduct  any  trade  or  business  ;  and,  consequently,  he  is  not  liable  ^'^  *®^** 
for  the  hire  of  a  place  for  the  carrying  on  of  a  trade  (e);  nor  for  ^"5x1  a 
goods  supplied  to,  or  work  done  for  him,  in  order  to  enable  him  to  trade  or 
carry  on  or  in  the  course  of  his  trade,  occupation  or  calling  (/).*  r'*^^^?^ 

(z)  Wharton  9.  M'Eenzie,  5  Q.  B.  606 ;  (b)  Anon.  3  Salk.  196.     ^S^  qu.    He  is 

Brooker  v.  Soott,  11  M.  &  W.  67 ;  Charters  punishable  for  permissiye  waste ;  Id. 

V.  Bajntan,  7  C.  &  P.  62.  (c)  Bao.  Abr.  "  Infancy,"  (L),  3  j  Wat- 

(y)  Bnrs^biart  v.  Angerstein,  6  C.  &  P.  son  on  Arb.  40,  41,  42. 

G90.  (d)  Milner  o.  Lord  Harewood,  18  Yes. 

Jz)  Brayshaw  v,  Eaton,  7  SooU,  183 ;  274. 

I  see  Bainbridge  v.  Pickering,  2  BL  R.  (e)  Per  Tindal,  0.  J.,  Lowe  v.  Griffith, 

1325 ;  Ford  v.  FothergiU,  1  Esp.  R.  211 ;  1  Scott,  468,  460. 

a  C.  Peake,  R.  229 ;  Cook  p,  Deaton.  3  C.  (/)  Whywall  t>.  Champion,  Str.  1083 ; 

A  P.  94,  114  ;  Story  ^^.  Pery,  4  Id.  626.  Dilk  v.  Keighley,  2  Esp.  R.  480 ;  Warwick 

(a)  Palton  v.  Qib,  7  Scott,  117.  p.  Bruce,  2  M.  &  S.  209,  per  Lord  Ellen- 


1  Per  a  xp^inor  in  the  ordinary  oironmstanoes  of  life  in  this  country,  it  has  been  held 
that  a  collegiate  education  would  not  be  regarded  as  '*  necessaries."  Middlebury  Col- 
Im  «.  Chandler,  16  Vermont,  683. 

^  An  infSuit,  while  he  remains  under  the  care  of  his  father,  and  is  supported  by 
him,  is  not  Uable,  OTon  for  necessaries.  Angel  v.  M'Lellan,  16  Mass.  28 ;  Wailing  v. 
IVill,  9  Johns.  141 ;  HaU  0.  Connolly,  3  M'Cord,  6 ;  Kline  v.  L'Amoureux,  2  Paige,  419 ; 
Guthrie  v.  Murphy,  4  Watts,  80 ;  Simms  v.  Norris,  6  Alabama,  42 ;  Johnson  v.  Lines, 
6  Watts  dk  &  80,  83 ;  Phelps  v,  Worcester,  11  N.  Hamp.  61 ;  Perrin  v.  Wilson,  10  Mis- 
souri, 461. 

'  In  Tupper  9.  CadweU,  12  Metoalf,  669,  it  was  held,  that  an  infant  is  not  liable  for 
the  expense  of  repairing  his  dwelling-house,  on  a  contract  made  by  him  therefor, 
although  such  repairs  were  necessary  for  the  prerention  of  immediate  and  serious 
injury  to  the  house.  Mr.  Justice  Dewey,  in  this  case,  said, — "  No  necessity  can  exist 
for  such  expenditures,  solely  upon  the  credit  of  the  minor.  *  The  flict  that  he  has  real 
eetatfi  that  may  require  supenrision,  and  may  need  repairs,  famishes  the  proper 
occasion  for  the  appointment  of  a  guardian,  through  whose  agency  such  repairs  can 
be  made,  and,  as  the  law  assumes,  more  judiciously  made,  than  through  the  agency  of 
the  minor.'^ 

«  Per  Dewey  J.  in  Tunper  v.  CadweU,  12  Metcalf,  663 ;  Mason  v.  Wright,  13  Meto^C; 
906.    And  tlie  rule  is  the  same  although  the  infhnt  is  emancipated  l^  his  fi^ther.   %. 


»    ". 


)4S  PEBCI0N6  I£(QOMP»CINT  TO  CONTRACT. 

YfnAT  ABB  AiLd  it  seems  that,  opcm  tKk  ground,  be  is  eBtitled  to  recover  back 
2^^[J°"  a  sum  deposited  by  him,  under  an  agreement  that  be  would  beecnne 
a  partner  in  trade  with  another  person  at  a  future  daj, — and  which 
sum,  it  was  agreed,  should  be  forfeited  on  his  breach  of  the  agree- 
ment,— he  repudiating  the  contract,  bj  reusing  to  become  a  part- 
ner at  the  prescribed  period  (^).  But  where  an  infant  agreed  to  be- 
come, and  became  a  partner  with  another  person,  and  they  paid  a 
premium  to  the  defendant  on  taking  from  him  a  lease  of  premises  ; 
and  the  partnership  cofttmuedy  and  the  partners  eaajoyed  the  premises 
for  a  short  period  during  the  infancy :  it  was  held,  that  the  infant, 
who  avoided  the  lease  on  coming  of  age,  could  not  recover  back  the 
money  he  had  paid  for  premium  (k). 
Other  And  an  infant,  afi  he  cannot  trade,  cannot  be  a  bankrupt  (i) ; 

^**®**         nor  is  he  liable  on  the  custom  of  the  realm,  as  an  innkeeper  (t). 
Neither  is  an  infant  liable  as  a  partner  with  another  person  in  a 
business  (])} 
^^^^^         So,  as  an  infant  is  not  competent  to  state  an  account,  even  for 
b}U  of  ez-  necessaries,  he  is  not  liable  on  an  account  stated  (9»);^  but  an  ac- 
chimge.       count  stated  with  an  infant  is  not  absolutely  void ;  it  is  voidable 
[  ^142  J  only,  and  may  be  ratified  by  him  after  attaining  his  full  *age  («). 
So,  an  infant  is  not  lial4e  on  a  bill  of  exchange  to  which  he  is  a 
party ,^  although  it  were  given  for  necessaries  (o);   but  such  bill  ia 
good  as  against  other  parties  thereto  {p), 

borough ;  Goode  v,  Harrison,  6  B.  &  Aid.  Eden,  2ud  edit.  1,  44 ;  (yBrien  v.  Cnrrie, 

147 ;  Thornton  v.  Elingworth,  2  B.  &  C.  3  C.  &  P.  288.    A  fiat  in  bankruptcy 

824 ;  S.  C.  4  D.  &  R.  6\6.    But  if  he  use  against  him  is  void^  and  not  merelj  Toid- 

goods  (suppUed  to  him  in  his  trade)  as  able ;  Belton  v.  Hodges,  2  M.  &  So.  365 ; 

necessaries  for  l^s  household  purposes,  he  SL  G.  9  Bing.  366.    llxe  commisnoners 

is  liable;  Tuberrille  v.  Whitehouse,  1  C.  have  held,  that  an  insolrent,  who  ia  an 

&  P.  94.  infant,  is  not  entitled  to  the  benefit  of  the 

( g)   Corpe  «.  Orerton,   10  Bing.  252.  7  Geo.  4,  c.  57,  because  he  cannot  execute 

Sed  vide  Wilson  v.  Pearse,  Peake,  AddL  a  valid  assignment  of  his  estate  and  ef- 

Cases,  196^  in  which  Lord  Kenyon  is  re-  fects  to   the   provisional   assignee.    See 

ported  to  have  decided,  that  a  deposit  Befries  v,  Davis,  1  Scott,  594.  ' 

paid  }sj  an  infant  upon  a  public  house  (k)  Garth.  161 ;  1  BoU.  Abr.  "  Aotion 

agreement,  may  be  recovered  back   by  sur  le  Gase,^'  D.  (3). 

him  upon  his  reAisal  to  complete  the  pur-  {l)  Gloasop  «.  Goleman,  1  Stark.  R.  26 ; 

chase.  Goode  f^.  Harrison,  5  B.  &  Aid.  147. 

{h)  Holmes  v.  Blogg,  8  Taunt,  508 ;  2  (m)  Trueman  v.  Hurst,  1  T.  R.  40 ;  In- 

Moore,  552.    In  this  case  there  was  a  glcMlew  v.  Douglas,  2  Stark.  R.  36 ;  Hedg^ 

p^ial  enjoyment  of  the  consideration,  ley  v.  Holt  4  C.  &  P.  104.            . 

But  Gibbs,  G.  J.,  in  deUvoring  judgment,  (n)  Williams  v.  Moor,  11  M.  <&  W.  256. 

cited,  with  approbation,  a  dictum  of  Lord  (o)  Williams  v,  Harrison,  Garth.  160 ; 

Mansfield  in  Drory  v.  Drury,    or  Lord  a  G.  Holt,  R.  359 ;  Bayley  on  Bills,  5th 

Buckinghamshire    v.     Drury,     Wilmot's  edit.  38s    46;    Williamson    v.    Watts,    1 

Notes,  177 ;  S.  G.  3  Bro.  P.  G.  2nd  edit.  Gamp.  552.    It  does  not  appear  in  the 

492 ;  S.  G.  2  Eden,  60,  72 :  "That  if  an  latter  case  what  party  to  the  biU  the 

infant  pay  money  with  his  own  hand,  plaintiff  was.    [See  Swascy  v.  Vanderpey- 

without  a  valuable  consideration  for  it,  sen,  10  John,  33^] 

he  cannot  get  it  back  again.''    If  an  in-  (p)  Taylor  v,  Croker,  4  Esp.  R.  187  ; 

fimt  receive  rents  he  •cannot  demand  them  Jones  v,  Darsh,  4  Pirice,  300.    The  infan- 

again  when  he  comes  of  age.    Parker  v.  cy  of  the  payee  no  defence  in  an  action 

Elder,  11  Humph.  546.  by  indorsee  or  drawer ;  Gregg  ».  Ooopear,  3 

(0  £x  parte  Sydebotham,  1  Atk.  146 ;  Dougl  65.    [See  Gonn.  v,  Cobum,  7  N. 

£k  parte  Moule,  4  Yes.  608  ;  Gullen,  26 ;  Hamp.  36a] 

1  Mason  v.  Wright,  13  Metcalf.  306 ;  Furlong  t;.  Bartlett^  21  Pick.  401  j  GoUyer  Parto, 
(Perkins's  ed.)  §  13. 

2  Vent  o.  Osgood,  19  Pick.  575.    Per  Putnam  J. ;  Earle  v.  Reed,  10  MetcaU;  887. 

B  GtKKisell  V.  Myers,  3  Wend.  479 ;   Reed  v.  Batchelder,  1  Metoalf,  559 ;  Hciffer  •» 
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And  if  a  pi^rtj  accept  a  bill  after  he  has  attained  the  i^  of  twen-  What  abb 
ty-ane»  it  is  no  objection  that  it  was  actually  drawn  bewre,  in  di*-    ^^^^ 
charge  of  a  debt  incurred  whilst  he  was  an  infant  (9).    But  where 
goods,  consigned  to  an  infant,  are  delivered  to  a  carrier  before  the 
infant  becomes  of  age,  and  they  do  not  reach  him  until  after  that 
period,  he  is  not  liable  (r). 

According  to  some  ancient  authorities,  an  infant  is  liable  on  his  Bond, 
single  bill, — that  is,  abend  without  a  condition, — for  neoessarieB(«);^ 
but  this  is  doubtful ;  for  he  cannot  state  an.  account,  and  the  giving 
such  an  instrument  necessarily  pi^esupposes  the  statement  of  an  ac- 
count. At  all  events  he  is  not  bound  by  a  bond  with  B,p€fifudty  (t), 
especially  if  interest  be  thereby  made  payable  (u). 

Upon  the  same  principle, — viz.  that  an  infant  cannot  state  an  9^^^*' 
account, — a  cognovit  given  by  an  infant  is  void  (x);  and  it  would 
seem  to  be  admitted^  that  a  warrant  of  attorney  given  by  an  infant 
is  also  void  (y).^ 

An  infant  is  not  liable  on  his  warranty  of  a  horse  sold  by  him  (z).  ^^^^ 
Nor  is  he  liable  for  a  false  and  deceitful  warranty  of  goods,  or  of  ^  ' 
his  title  thereto,  upon  a  sale  by  him  (a).^ 

Neither  does  the  law  consider  that  an  infant  has  suflBcient  dis-  ^^^^ 
cretion  properly  to  apply  money  placed  in  his  hands.  Consequently, 
he  cannot  hold  the  office  of  clerk  of  a  court  of  requests,  if  it  be  part 
of  the  duty  of  that  officer  to  receive  the  money  of  the  suitors  (6). 

(g)  SieYens  o.  Jackson,  4  Camp.  164.  Bing.  262. 

See  2  Rose,  284;  Chit  Bills,  8th  edit.  22.  (u)  Fisher  v,  Mowbray,  8  East,  830; 

(r)  Griffin  v,  Laaglield,  3  Camp.  254 ;  Bajlis  v,  Dineley,  4  M.  &  S.  477. 

Dawes  r.  Peck,  8  T.  5.  330.  (x)  OUver  ».  Woodroffe,  4  M.  &  W.  650. 

(s)  Kussel  V.  Lee,  1  Ley.  86 ;  Co.  Litt.  (y)  Id.;  and  see  Weaver  v,  Stokes,  1  M. 

175>  a;  Cro.  H.  920;  B.  N.  P.   155  a;  3  &  W,  203. 

Barr.  1801 ;  8  East,  330,  331 ;  Com.  Cont.  (z)  Howlett  v.  Haswell,  4  Camp.  118. 

626.  (a)  Green  o.  Greenbank,  2  Marsh,  R. 

(I)  Ayliff  o.  Archdale,  Cro.  El.  920 ;  485 ;  see  Groye  v.  NeTiU,  1  Eeb.  778. 

Cou  litt   172  a;    Corpe  v.   Overton,  10  (6)  Claridge  v,  Evelyn,  5  B.  &  Aid.  81. 

Sleiiier,  5  Watts  &  &  476 ;  Wright  v.  Steele,  2  N.  Hamp.  51 ;  Best  v.  Giyens,  3  B. 
Monroe,  72,  73 ;  Jefferd  v.  Ringgold,  5  Alabama,  514,  548.  The  note  of  an  infimt  is 
not,  however,  void,  bat  voidable  only  at  his  election.  See  Reed  v.  Batchelder,  1  Met- 
caif,  5o9 ;  post,  158,  note ;  Aldrioh  v.  Grimes,  10  N.  Hamp.  194. 

1  In  Ear^  v.  Reed,  10  Metcalf,  887,  it  was  decided,  that,  in  a  suit  by  the  promissee, 
on  a  negotiable  note,  given  by  an  infant,  the  promtssee  may  show  that  it  was  given, 
in  whole  or  in  part,  for  necessaries,  and  may  reoover  thereon  as  mnoh  as  the  necessa- 
ries, for  which  it  was  given,  were  reasonably  worth,  and  no  more.  Bradley  v.  Pratt, 
33  Vemont,  378.  See  M'Minn  o.  Richmond,  6  Yerger,  9 ;  M'Grillis  v.  How,  3  N. 
Hamp.  348 ;  Conn.  v.  Cobum,  7  N.  Hamp.  368.  In  the  above  case  of  Earle  v.  Reed,  it 
was  alec  held,  that  a  promissory  note  given  by  an  infant,  and  signed  in  Uie  presence 
of  an  attesting  witness,  is  not  barred  by*the  statute  of  limitations  of  Massachusetts, 
(Rev.  Stat  o.  120,  §  1,)  if  an  action  thereon  is  brought  by  the  orinnal  promissee. 

'  An  inftuit  cannot  appoint  an  attorney,  Parker,  Ch.  J.  in  Whitney  v,  Dutch,  14 
Maaa.  4ff7,  461, 463 ;  Woodford,  J.  in  Roof  v.  Stafford,  7  Cowen,  179, 180 ;  Jones,  Oh. 
in  Roof  V.  Stafford,  9  Cowen,  626,  628 ;  Bronson,  J.  in  Fonda  v.  Van  Home,  15  Wen- 
deU,  631,  685 ;  Root  v.  Mix,  17  Wendell,  120, 121.  His  power  of  attorney  is  absolute-> 
ly  vokL  Tucker  v.  Moteland,  10  Peters,  59 ;  Lawrence  v.  McArier,  10  Ohio,  37,  42 ; 
Pyle  r.  Cravens,  4  litt  17,  21 ;  Waples  v.  Hastings,  8  Harr.  403. 

*  And  in  such  case  there  is  no  difference  whether  the  action  is  in  form  ex  coniradu 
m  ex  ddieto.  Morrill  v.  Aden,  19  Vermont,  505 ;  West  v,  Moore,  14  Vermont  447 ; 
Brvwn  t^.  Dunham,  1  Root  272.  See  Merriam  v.  Cunning^liam,  Sup.  Ct  Mass.  March 
T.  1853.  But  see  Word  o.  Vanee,  1  Nott  &  M.  0.  197  ;  Pdque  c^.  SntcUffe,  4  M'Cord, 
847 ;  F^le  v.  Kendall,  26  Wendell,  399. 
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PBB60KS  DfCOMPFTENT  TO  OOVfRACfl. 


Weat  am  |;ror  is  he  liaUc  for  money  Imt  and  delivered  to  him  to  pnrobase 
NOT  NHo-  xiecessariea ;  although  the  money  be  applied  hy  him  to  that  pur- 
pose (c)}  But  equity  will  relieve  **in  such  a  case,  by  considering^ 
that  the  lender  stands  in  the  place  of  the  infant's  creditor  for  nee* 
essaries,  who  has  been  satisfied  (cQ.  Money  paid  for  an  infant  for 
necessaries  is  however  recoverable  from  him  (i)?  And  although  he 
is  not  liable  for  money  received  by  him  for  the  plaintiff's  use,  under 
a  contract  express  or  implied;  yet,  where  he  wrongfully  embezzles 
money,  he  may  be  sued  as  for  money  had  and  received  (/).  But  in 
cases  such  as  these,  the  origin  of  the  claim  is  to  be  regarded ;  for 
if  it  arise  strictly  out  of  a  contract  upon  which  an  infant  is  not  lia- 
ble, a  party  shall  not  be  allowed  to  charge  the  infant,  by  treating 
the  breach  of  that  contract  as  a  tort,  and  suing  in  form  ex  delicto^ 


Cases  in 
which  an 
Infant  it 
not  liable. 

[  «U3  ] 


(d)  Marlowe  o.  Pitfield,  1  P.  Wms.  558. 


{e)    Darby  v.  Boaoher,    1   Balk.  279; 

Ellis  V.  Ellis,  6  Mod,  368 ;  B.  N.  P.  154 ;  («)  Ante,  137. 

Probart  v.  Knouth,  2  Esp.  472,  n.  But  a  (f)  Bristow  v,  Eastman,  1  Esp.  172 ; 
payment  to  liim  of  wages  to  enable  him  S.  C.  Peake,  R.  223 ;  see  Bac.  Abr.  **  In- 
to pay  for  necessaries  is  good ;  Hidgley  v.  ftamy/'  (L)  [Peniose  v,  Curren,  3  Bawle, 
Holt,  4  C.  &  P.  104.  463.] 


1  See  Bceler  v.  Young,  1  Bibb,  619  ;  Walker  v.  Simpson,  7  Watts  &  Serg.  83,  88 ; 
Bent  f.  Manning,  10  Vermont,  226,  230 ;  Hickman  v.  Hall,  5  LitteH,  338,  342. 

3  if  an  infant  purchase  necessaries,  and  give  a  promissory  note,  signed  by  himself 
and  a  surety,  ana  the  surety  afterwards  pays  the  note,  he  is  entitl^  to  recover  the 
amount  so  paid,  of  the  infant.  Conn.  v.  Cobum,  7  N.  Hamp.  868.  And  the  cause  of 
action  arises  when  the  surety  pays  the  note.    Id. 

<  2  Rent  (6th  ed.)  241 ;  Johnson  v.  Pie,  1  Leyins,  169 ;  Yasse  v.  Smith,  6  Cranch,  226 ; 
Wilt  V.  Walsh,  G  Watts,  1 ;  Fitz  v.  Hall,  9  N.  Hamp.  441 ;  People  v.  Kendall,  26  Wen- 
dell, 399,  401 ;  Schenks  v.  Strong,  1  Southard,  87. 

An  infant,  who  has  represented  himself  to  be  of  Aill  age,  and  thus  procured  a 
credit,  is  not  estopped,  by  such  representation,  lh>m  setting  up  his  infancy  in  avoid- 
ance of  his  contract.  Burtey  v.  Russell,  10  If.  Hamp.  184  ;  Merriam  v.  Cunningham, 
Sup.  Ct  Buffolk,  Mass.  March,  1863  ;  Stoolfoos  v,  Jenkins,  12  Serg.  <b  B.  399. 

But  see  Jennings  v.  Whitaker,  4  Monroe,  61  to  63. 

Where  an  infant  had  fraudulently  represented  himself  to' be  of  age,  when  he  gave  a 
bond,  it  was  held  that  the  bond  was  void  at  law.  Conroe  v.  BiiSsall,  1  John.  Caa. 
127.  See  White  v.  Flora,  2  Overton,  431.  He  may  avoid  his  contract,  though  the  per- 
son dealing  with  him  supposed  him  to  be  of  age.  Van  Winkle  v.  Ketcham,  3  Caines, 
323.  So  if  he  was  in  business,  and  in  the  habit  of  contracting  for  himself  Tandy  v. 
Masterson,  1  Bibb,  330 ;  Curtin  v,  Patton,  11  Serg.  &  R.  806 ;  Houston  v.  Cooper, 
Hemmington,  866. 

An  in&nt  is  liable  for  a  fraud  or  tort  which  is  entirely  independent  of  oontraci. 
Fitz  V.  Hall,  9  N.  Ilamp.  441 ;  Humphrey  v.  Douglass,  10  Vermont,  71 ;  Bullock  v. 
Babcock,  3  Wendell,  391 ;  Lewis  v,  Littlefield,  16  Maine,  233  ;  Hartfield  f .  Boper,  21 
Wendell,  616 ;  Brown  v.  MaxweU,  h  HiU,  N.  Y.  592  ;  Sikes  v,  Johnson,  16  Mass.  389. 
Where  an  infant  fraudulently  obtained  goods  upon  credit,  not  intending  to  pay  for 
them,  he  was  held  liable  in  an  action  for  the  tort    Wallace  v.  Morss,  5  Hill,  N.  Y.  391. 

Where  goods  are  sold  to  an  infant  on  credit,  and  he  avails  himself  of  his  infiincy  to 
avoid  payment,  and  still  retains  possession  of  the  goods,  the  vendor  may  reclaim 
them,  as  having  never  parted  with  his  property  in  them ;  the  refusal  to  pay  being  a 
sufficient  disaffirmance  of  the  contract,  by  which  he  annuls  the  contract  on  both  8i<fes, 
(lb  initio^  and  the  parties  revert  to  the  same  situation  hjb  if  the  contract  had  not  been 
made.  Badger  v.  Phinney,  16  Mass.  359  ;  Boyden  v.  Boyden,  9  Metcalf,  521 ;  Fits  tr. 
Hall,  9  N.  Hamp.  441,  446,  447 ;  Jefifordv.  Ringold,  6  Alabama,  544 ;  Strain  v.  Wri^t, 
7  Georgia,  568. 

In  Badger  v.  Phinney,  the  infant  purchaser  represented  himself  to  be  of  age,  at  the 
time  of  the  purchase.  But  if  the  goods  have  been  wasted,  used,  sold  or  otherwise 
parted  with,  so  as  that  they  have  gone  from  the  possession  of  the  infant,  during  hia 
inftincy,  inasmuch  as  he  might  lawMly,  until  the  sale  was  disaffirmed,  exercise  abso- 
lute control  over  them,  no  action  will  lie  against  him  to  recover  the  goods,  or  fbr 
damages  for  not  redelivering  them  to  the  vendor.  Fitz  v.  Hall,  9  N.  Hamp.  441,  446, 
446 ;  Boody  v.  McKenn^y,  23  Maine,  526,  526,  Per  Shepley  J. 

It  has  also  been  sud,  that  an  infant  who  has  been  paid  for  gooda  sold  by  him  oaa- 
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**  If  one  deliver  goods  to  an  infant  on  a  contract,  knowing  him  to  }>e  What  abb 

an  infant,  he  shall  not  he  charged  for  them  in  trover  and  conver-  ^^^^J^* 
flion ;  for  the  law  will  not  permit  a  plaintiff,  hy  changing  the  form 
of  action,  to  vary  the  liability  of  the  infant  (5^)."     So  where  a  mi- 
nor, havinff  hired  a  horse,  injured  it  in  the  course  of  a  journey,  it      , 
was  held  that  he  was  not  liable  in  an  action  for  the  wrong  (A).^ 

K  in  an  action  for  goods  sold  to  an  infant,  the  issue  being  neces-  How  for 

saries,  there  be  any  evidence  to  show  that  the  articles  furnished  to  ^®  ^^^^' 

the  defendant  were  in  fact  necessaries,  the  evidence  ought  to  be  left  necessa- 

to  the  jury,  subject  to  the  proper  control  of  the  Court  (i).     But  it  is  ries  is  for 

the  jury. 

(y)  Man%  V.  Scott,  1  Sid  129.    As  to        (t)  Haarison  v.  Fane,  1  Scott,  N.  R.  287, 

his  liability  in  dOenvey  see  MiUs  v,  Gra-  289 ;   Maddoz  v.  Miller,  1  M.  &  S.  788. 

liam,  1  NewK  140, 146.  See  8  T.  R.  578;  1  Esp.  R:  211 ;  tedvid^ 

(A)  Jennings  v.  BandaU,  8  T.  B.  835.  Cro.  £L  583 ;  5  £sp.  R.  152. 

* 

not  reclaim  them  and  aroid  the  sale  without  restoring,  or  rendering  himself  liable  to 
restore,  the  consideration  received  for  them.  See  Hamblett  v.  Hamblett,  6  N.  Uamp. 
S39 ;  Badger  v.  Phinney,  16  Mass.  369 ;  Roof  v.  Stafford,  7  CJowen,  182 ;  Boody  v. 
BIcKenney,  23  Maine,  525 ;  Smith  v,  £yans,  5  Humphreys,  70 ;  Bailey  v.  Bamberger, 
11  B.  Monroe,  113 ;  Hillyer  v,  Bennett,  3  £dw.  ch.  222 ;  HUl  v,  Anderson,  5  Swedes  & 
Harsh,  216. 

1  If  a  horse  be  let  to  an  infimt  to  go  a  journey,  there  is  an  implied  promise  that  he 
irin  make  use  of  ordinary  care  and  'diligence  to  protect  the  animal  from  injury,  and 
Tetum  him  at  the  time  agreed  upon.  A  bare  neglect  to  do  either  would  not  subject 
him  or  an  adult  to  an  action  in  tort,  the  contract  remaining  in  full  force.  But  if  the 
iofaat  do  any  wilful  or  positiTe  act,  which  amounts  to  an  election  on  his  part  to  disaf- 
firm the  contract,  the  #mer  is  entitled  to  immediate  possession.  Jf  he  wilfully  and  in- 
taUionaUy  injure  the  animal^  an  action  of  1re^)att  lies  againti  him.  If  he  should  sell  it, 
an  action  of  trover  would  He,  and  his  infancy  would  not  protect  him.  Campbell  v. 
Stakes,  2  Wendell,  137.  So  where  an  infant  drove  a  horse  he  had  hired  to  a  mudli 
greater  distance  than  that  agreed  upon,  stopped  and  left  the  horse  without  food  or 
shelter  aU  night,  and  the  horse  died  from  this  overdriving  and  exposure,  he  was  held, 
liable  in  trover.  Towne  v.  Wiley,  23  Vermont,  855.  And  so  an  infant  who  hired  a 
bone  to  go  to  a  place  agreed  on,  but  went  to  another  place  in  a  diff?rent  direction, 
was  held  liable  in  trover  for  an  unlawflil  conversion  of  the  horse.  Homer  v,  Thwing, 
8  Pick.  492 ;  Green  v,  Speny,  16  Vermont,  390. 

80  where  the  infknt  converted  goods,  which  came  into  his  hands  under  a  prior  iUegal 
eoDtract,  by  refiising  to  deliver  them  up  when  demanded.  Lewis  v.  littlefield,  15 
Maine,  233 ;  S.  C.  17  Maine,  40.  So.where  goods  were  delivered  to  a  mate  of  a  vessel, 
a  minor,  to  be  deUvered  to  a  foreign  merchant,  and  the  minor  sold  them  and  used  the 
money,  it  was  decided  that  a  specific  action  on  Uie  case  would  He  against  him.  Peigne 
r.  Sntcliffe,  4  M'Cord,  387. 

See  Penrose  «.  Ourren,  3  Rawle,  351 ;  Wilt  v.  Welsh,  6  Watts,  9,  in  which  it  was  de- 
cided, that  for  a  constructive  tort  or  conversion  in' driving  a  hired  horse  elsewhere 
than  the  contract  allowed,  or  managing  him  negligently,  an  infant  cannot  be  made 
liable.  For  an  actual  conversion  of  property  entrusted  to  his  care,  it  seems  to  be 
generally  conceded  that  an  infant  would  be  liable.  But,  it  was  said  by  Shepley  J.  in 
Lewis  9.  Littlefield,  *'  what  amounts  to  proof  of  conversion,  has  occasioned  the  differ- 
ence between  the  courts  of  Massachusetts  and  Pennsylvania.  And  if  it  is  difficult 
io  perceive,  that  a  violation  of  a  contract,  which  the  law  does  not  regard  as  binding, 
would  amount  to  a  conversion  of  the  property,  there  may  be  equal  difficulty  in  un- 
derstanding why  there  has  not  been  a  conversion,  when  a  horse  has  been  hired  and 
killed  by  bad  usage.''  [As  was  decided  in  Penrose  v.  Curren,  which  was  an  action 
on  the  case  for  damages.]  *'  And  it  would  se^m,  that  in  the  cases  of  Campbell  v, 
Stakes,  and  of  Penrose  v.  Curren,  the  plaintiffs  might  have  recovered  in  an  action 
ij^  trover.  For  that  form  of  action  does  not  suppose,  that  a  contract  has  exiisted ;  and 
the  infant  could  not  be  excused  for  not  delivering  the  horse  by  alleging  his  own  mis- 
oondoct."  See  Vasse  v.  Smith,  6  Cranch.  226 ;  10  Amer.  Jur.  98  ;  11  ib.  69 ;  20  ib. 
2M ;  Scheack  v.  Strong,  1  Southard,  87  ;  Curtin  v.  Patten,  11  Serg.  <b  R.  310. 
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lAfttnt 

jointrcon- 
traotor. 


for  the  Court  to  decide  whether  there  be  any  such  evidence  or 
not  (A).i 

Where  one  of  two  joint  contracting  parties  is  an  infant,  the  ac- 
tion may  and  should  be  against  the  adult  only  ;  and  if  both  be  sued, 
and  the  infant  plead  his  nonage,  the  plaintiff  cannot  enter  a  nolle 
prosequi  Bs  to  him,  and  continue  the  action  against  the  other  defend- 
ant ;  but  he  must  discontinue  the  action,  and  sue  the  other  party 
separately  (Q.*  So  if  the  defendant  plead  in  abatement,  "  that  he 
made  the  pijjmise  jointly  with  another  person,"  and  that  person  were 
an  infant,  the  plaintiff  may  reply  the  infancy  (m). 


Js  wM  3^  ^n  infant  is  not  liable  for  his  schooling,  if  ho  were  placed  at  the 

BKiT^oB^    school  by  his  parent  or  guardian ;  for  in  such  case,  although  **the 

OuijuuAjr    education  may  be  necessaries  for  which  an  infant  might  otherwise 

*"  ""        be  liable,  yet  it  shall  be  implied  that  credit  was  given  to  the  parent 

r  *144  1  ^^  guardian  only  (n).     But  it  seems  that  a  father  is  not  under  any 

^  "*  logal  obligation  to  educate  his  child  f  and  that  he  cannot  be  made 

liable,  if  the  circumstances  absolutely  negative  his  assent  to  any 

contract  with  the  party  who  instructed  the  child  (o).     And  where  a 

father  gives  no  authority,  and  enters  into  no  contract,  he  is  no  more 

liable  for  goods  supplied  to  his  son  than  a  mere  stranger  would 

be  (py 


(k)  Wharton  t>.  MTCenzle,  6  Q.  B.  606, 
611 ;  Brooker  r.  Scott,  11  M.  &;  W.  67. 

(!)  Chandler  v,  Parkes,  3  Esp.  76 ;  Jaf- 
fray  V.  Freebain,  5  Esp.  47 ;  Burgess  v. 
Merrill,  4  Taunt.  468.  See  some  sensible 
observations  upon  this,  2  Pothier,  by 
Evans,  63,  n.  4. 


(m)  Gibbs  v.  Memll.  3  Taunt.  307. 

(n)  !Duncomb  w^rickridge,  Aleyn,  R. 
94;  3  Bac.  Abr.  595,  Marg.  GwiUim's 
edit. 

(o)  Hodges  V.  Hodges,  Peake,  Addl. 
Cases,  79. 

(jp)  Mortimore  t>.  Wrij^t,  6  M.  &  W. 


1  See  ante,  136,  note. 

2  1  Swift,  Dig.  185,  186.  A  different  rule  has  been  adopted  in  the  state  of  New 
York.  Hartness  v.  Thompson,  5  Johns.  160 ;  but  see  8  Cowen,  374 ;  in  the  State  of 
Massachusetts,  Woodward  v.  Newhall,  1  Pick.  500,  502 ;  Tuttle  v.  Cooper,  10  Pick. 
288 ;  and  in  the  State  of  Virginia,  Wamsley  v,  Lindenberger,  2  Band.  478 ;  and  Ch.  J. 
Swift,  himself,  in  a  subsequent  page,  questions  the  propriety  of  refusing  to  allow  the 
plaintiff  to  enter  a  nolle  proteqttL  1  Swift,  Dig.  707.  Mr.  Button,  in  his  valuable 
analytic  digest  of  the  Connecticut  Reports,  observes,  p.  133,  that  the  decisions,  on 
this  topic,  are  not  harmonious. 

In  Maine  it  was  held  that  where  one  of  several  defendants  in  an  action  of  assump- 
sit pleads  his  infancy,  or  gives  it  in  evidence  on  the  trial,  the  jury  may  find  a  verdict 
for  the  infant,  and  for  the  plaintiff  against  the  other  defendants ;  and  judgment  may 
be  rightly  rendered  on  such  verdict.  Cutts  v,  Gordon,  13  Maine,  474.  See  TutUe  v. 
Cooper,  10  pick.  288. 

A  promissory  note  was  executed  by  one  of  two  partners,  in  the  name  of  the  firm ; 
one  of  the  partners  was  an  infant  at  the  time  of  the  execution  of  the  note.  An 
action  was  brought  against  the  adult  partner  alone,  and  it  was  held  that  the  action 
was  badly  brought,  the  act  of  the  infant  being  voidable  only,  and  not  void.  Walmsley 
t>.  lindenberger,  2  Rand.  478.  See  Allen  v.  Butler,  9  Vermont,  122 ;  Barlow  «.  Wiley, 
3  Marsh.  459 ;  CoUyer,  Partn.  (Perkins's  ed.)  720,  and  notes. 

•«  See  Raymond  v.  Loyl,  10  Barbour  Sup.  Ct  489  ;  Bishop,  Mar.  &  Div.  §  632,  and 
cases  cited  in  note  ;  Gordon  v.  Potter,  17  Vermont,  350. 

*  A  father  is  not  liable  on  a  contract  made  by  his  minor  child,  even  for  necessaries 
fdmlshed,  unless  an  actual  authority  be  proved,  or  the  circumstances  be  sufficient  to 
imply  one.  Bennett,  J.  in  Vamcy  v.  Young,  1 1  Vermont,  268 ;  Hunt  v.  Thompson,  3 
Scammon,  179 ;  Angel  v.  McLellan,  16  Mass.  28 ;  Mortimer  v.  Wright,  6  Mees.  & 
Welsh.  482 ;  Van  Valkinburgh  v.  Watson.  13  John.  480 ;  Owen  v.  White,  5  Porter,  436 ; 
Gordon  v.  Potter,  17  Vermont,  350;  Raymond  r.  Loy),  10  Barbour  Sap.  Ct.  483. 
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Bat  if  it  be  shown  that  the  son  lived  under  the  father's  roof,  and  Wbut  Pa* 
that  the  goods  were  necessaries,  and  were  delivered  at  the  residence   S°mL^ 
of  the  father,  this  proof  is  prima  fade  sufficient ;  whilst,  on  the  oth-     y.fA»T.» 
er  hand,  if  it  appear  that  the  father  supplied  his  son  with  money 
for  the  purpose  of  procuring  the  articles  for  which  he  is  sued,  or  that 
he  ordered  those  articles  to  be  furnished  elsewhere ;  either  of  those 
circumstances  may-rebut  the  presumption,  that  the  son  had  author^ 
ity  from  the  father  to  order  them  from  the  plaintiflEl     But  where 
nothing  of  this  kind  is  proved,  and  the  articles  themselves  are  ne- 
cessary for  the  son,  and  suitable  to  that  station  in  which  the  father 
has  placed  him,  it  is  for  the  jury  to  say  whether  they  are  not  sat- 
isfied that  such  authority  was  actually  given  {<])} 

If  a  husband,  livinff  in  a  state  of  separation  from  his  wife,  suf-  2tf«iuu5- 
fer  his  children  to  reside  with  her,  he  impliedly  constitutes  her  his  ^g^ay 
agent  to  order  necessaries  for  the  children  on  his  credit  (r).     So,  if  ft^°^  ^i* 
children  be  left  by  their  father  under  the  protection  of  a  servant,  ^**^'*"* 
the  latter  has  an  implied  authority  to  provide  medical  assistance  for 
the  children  on  the  father's  credit,  even  although  the  necessity  for 
it  be  occasioned  by  the  carelessness  of  the  servant  («).     And  where 
a  wife,  in  the  absence  of  and  unknown  to  her  husband,  contracted 
for  th^  board  of  his  daughter,  aged  seventeen, — ^who  after  some 
time  was  removed  by  her  to  another  situation  ;  and  it  was  proved, 
in  an  action  by  the  person  with  whom  she  was  last  placed,  that 
the  husband  had  paid  for  the  first  board,  although  he  expressed 
some  disapprobation  of  it :  it  was  held,  that  the  husband  had  there- 
by so  far  acknowledged  the  discretionary  power  of  the  wife  to  con- 
tract ^or  this  purpose,  as  to  make  him  liable  to  the  plaintifi'upon  [  *1^5  J 
the  second  contract  (f). 

Even  the  father  of  a  bastardy  who  has  adopted  it  by  taking  it 
to  his  home,  is  liable  up^  an  implied  contract  to  pay  for  necessaries 
supplied  to  the  child,  al*  ou^h  no  order  of  bastardy  has  been  made 
(u).  And  it  seems  that  if  the  father  of  such  a  chUd  consent,  with- 
out an  order  of  bastardy,  to  pay  an  annual  sum  for  its  support,  he 
will  be  bound  to  continue  to  do  so,  or  to  provide  for  the  child  him- 
self, unless  he  give  the  most  distinct  notice  of  his  intention  to  dis- 
continue the  payment  in  future  (z).  But  in  these  cases,  any  future 
liability  may  be  repudiated ;  and  where  the  supposed  father,  after 
having  made  various  payments,  refused  to  continue  to  support  the 
child  until  the  mother  obtained  an  order  of  affiliation,  it  was  held 

482 ;  Seaborne  v.  Maddy,  9  C.  &  P.  497 ;        (<)  Cooper  v.  PhiUips,  4  G.  &  P.  681. 
Blaekbnm  v.  Maekey,  1  C.  dk  P.  1,  oor.        U)  Forsyth  o.  Milne,  Sitt.  after  M.  T. 

Abbott,  G.  J.;  Huck  v.  ToUemache,  Id.  5,  1808,  Guildhall,  E.  B.;  Paley  on  Prin. 

oor.  BorroQgh,  J.    See  Wilklns  o.  WeUs,  8  &  Agent,  120,  n.  (2). 
Id.  231.                                      '  (tf)  Hesketh  v.  Jowring,  5  Esp.  R.  131, 

{q)  Baker  «.  Keen,  2  Stark.  R.  501.  oor.  Lord  EUenborongfa.    See  1  Bl.  Com. 

(r)  RawUns  v.  Vandyke,  3  Esp.  R.  250,  458. 
252,  per  Lord  Eldon.  (z)  Cameron  v.  Baker,  1  G.  &  P.  268^ 

% 

^^^^.^^^mm    ^IIM  ll^^^B^    ■     ■    ■     MM  I  ■^^■i^^W      ^^  ■       M       ■■■       I       I   ■■  ^—^i^—M  ■    I       »  ^J— i^»^  !■      ^^^^^^^— ^11^— ^»^i^— W—^^M         ■  ^W^^— ^M^^— ^M^— .^ii^^^^^^^.^— — ^ 

1  See  ante,  50 ;  Law  v.  Wilkin,  6  Adol.  &  £11.  718 ;  Rnnmey  v  Eeyea,  7  N.  Hamp. 
571 ;  Beane  v.  Annis,  14  Maine,  26 ;  Thayer  v.  White,  12  Metcalf,  343 ;  Van  Valkin- 
borgh  V.  Watson,  13  John.  480 ;  Stanton  9.  Wilson.  3  Day,  87 ;  Pidgin  v.  Crane,  8  N. 
Hamp.  353 ;  2  Kent  (5th  ed.)  191  et  aeq. ;  Whipple  v,  Dow,  2  Mass.  415 ;  Dawes  v. 
Howard,  4  Maas.  97 ;  CaU  «.  Ward,  4  Watta  ft  Sei^  118;  In  Re  Ryder,  11  Paige,  188. 
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Whxk  Pa-  that  the  mother  ooald  not  stte  for  the  subBequent  mamtenanoe  of 

u^^  Whether  a  father,  who  deserts  his  infant  child,  is  liable  to  a  party 

y.^'^sy'^^y  who  supplies  the  child  with  necessaries,  is  vexata  qacetiio^    But  it 

Father  de-  has  been  held,  that  no  such  action  can  be  maintained,  if  the  father 

sorting  his  had  reasonable  ground   to  suppose  that  the  child  was  provided 

^^^  for  (z)? 


(y) 


FuriUio  «L  Crowther,  7  D.  &  R.  612.    899. 
Urmston  v.  Newcomen,  4  A.  &  £. 


1  See  Law  v.  Wilkin,  6  AdoL  &;  EU.  718 ;  Cooper  v.  PhilUps,  4  Carr.  &  P.  581 ;  Owen 
«.  White,  6  Porter,  435. 

^  There  has  not,  in  this  country,  been  a  uniformitj  of  decision  in  reference  to  the 
legal  liability  of  parents  to  pay  for  necessaries  f\imished  to  their  minor  children. 

In  Benson  t;.  Remington,  2  Mass.  115.  Parsons  Oh.  J.  said ; — *'  The  law  is  very  weU 
settled,  that  parents  are  under  obligations  to  support  their  children,  and  that  they 
are  entitled  to  their  earnings.'^  The  same  is  assumed  in  Nightingale  v,  Withington, 
Id  Mass.  274 ;  Plummer  v.  Webb,  4  Mason,  382 ;  Whipple  v.  Dow.  2  Mass.  419.  *'  By 
the  oommon  law  of  Massachusetts,  without  reference  to  any  statute,  a  father,  if  of 
sufficient  ability,  is  as  much  bound  to  support  and  proride  for  his  infant  children,  in 
sickness  and  in  health,  as  the  husband  is  bound  by  the  same  law  and  by  the  common 
law  of  England,  to  support  and  proyide  for  his  wife."  Per  Metoalf  J.,  in  Dennis  «. 
Clark,  2  Gushing,  '352.  But  see  Bishop,  Mar.  &  Div.  §  632,  and  cases  cit^  Mr. 
Chancellor  Kent  lays  it  down  that  "  during  the  minority  of  the  child,  the  parent  is 
absolutely  bound  to  provide  reasonably  for  his  maintenance  and  education,  and  he 
may  be  sued  for  neoessaries  ftmnished  and  schooling  given  to  a  child,  under  just  and 
reasonable  circumstances."  Stanton  v.  Wilson,  3  Day,  87 ;  Van  Valkinburg  v.  Wat- 
son, 13  John.  480 ;  Simpson  f .  Robertson,  1  Esp.  Gas.  17  ;  In  the  matter  of  Kyder,  11 
Paige,  187  ;  Woods  J.  in  Jenness  v.  Emerson,  15  N.  Hamp.  488 ;  Hillsborough  r.  Deer- 
ins,  4  N.  Hamp.  95 ;  Addison  v,  Bowie,  2  BUmd,  606  ;  Jones  v,  Stoekett,  2  Bland,  409. 

l3kc  father  is  bound  to  support  his  minor  children,  if  he  be  of  ability,  eyen  tiiough 
they  have  property  of  their  own.  2  Kent  (5th  ed.)  191 ;  Dawes  v.  Howard,  4  Mass. 
97  ;  Addison  v.  Bowie,  2  Bland,  606 ;  Sparhawk  v.  Buell,  9  Vermont,  41 ;  In  the  mat- 
ter of  Kane,  2  Barbour  Gh.  K.  875 ;  Gruger  v,  Heyward,  2  Desaua  94. 

In  Myers  v.  Myers,  2  M'Gord,  Gh.  255,  Thompson  Gh.  said :-~"  if  the  father  is  in 
low  and  indigent  circumstances,  and  the  children  are^ealthy,  then  the  court  will  al- 
low for  maintenance  [out  of  the  estate  of  the  children,]  but  where  the  parent  is  in 
dzcumstanoes  to  allow  it,  the  first  law  of  nature  makes  it  his  duty  to  do  so.''  The 
subject  was  considered  as  altogether  within  the  discretion  of  the  court,  which  would 
be  goremed  by  the  circumstance.  See  to  the  same  effect,  ChapUne  v.  Moore,  7  Mon- 
roe, 173.  And  see  also,  Dupent  v.  Johnson,  1  Bailey  Eq.  279 ;  Oudworth  v.  Thompson, 
8  Desaus.  258 ;  Ambler  v.  Maoon,  4  GaU,  606 ;  Greenwell  v.  Green  well,  5  Vesey,  (Sum- 
ner's ed.)  194,  199  note ;  Newport  v.  Gook,  2  Ashmead,  332. 

And  an  allowance  will,  in  a  proper,  case,  be  made  to  a  parent  out  of  his  child's  es- 
tate, for  pa9t  maintenance.  In  the  matter  of  Bostwick,  4  John.  Gh.  104, 105 ;  Hill 
ff.  Ghapman,  2  Bro.  G.  G.  (Am.  ed.  1844,)  231  and  notes;  Wilkes  v.  Rogers,  6  John. 
566 ;  In  the  matter  of  Kane,  2  Barbour  Gh.  375. 

In  some  cases  the  father  has  been  allowed  for  the  support  of  his  infknt  children  out 
of  their  estates,  though  he  had  a  large  income ;  they  naving  a  larger.  Jervoise  cr. 
Silk,  Gooper  Eq.  52 ;  Gavendish  ©.  Mercer,  5  Vesey,  197. 

But  the  same  obligation  to  support  the  minor  children  does  not  rest  upon  the  moth- 
er as  upon  the  father.  See  Whipple  t^.  Dow,  2  Mass.  415 ;  Dawes  t.  Howard,  4  Mass. 
97 ;  2  Kent,  (5th  ed.)  191 ;  Dedham  v.  Natick,  16  Maes.  140.  Per  Wilde  J. ;  Bloomfield 
V.  Chagrin,  5  Ohio  Gond«  Rep.  193 ;  Jenness  v.  Emerson,  15  X.  Hamp.  486 ;  Osborne  «. 
Van  Horn,  2  Florida,  360;  In  the  matter  of  Bostwick,  4  John.  Gh.  100;  Wilkes  v. 
Rogers,  6  John.  5G6  ;  Heyward  v.  Guthbert,  4  Desaua  445 ;  Tilton  t».  Russell,  1 1  Ahkba- 
ma,  497  ;  Raymond  v,  Loyl,  10  Barbour  Sup.  Gt  483 ;  Pray  v.  Gorham,  31  Maine,  241. 

Where  the  infant  is  tub  potestate  parerUit,  there  must  be  a  clear  omission  of  du^  as 
to  neoessaries,  before  a  third  person  can  interfere,  and  furnish  them  and  charge  the 
father.  It  will  always  be  a  question  for  a  jury,  whether  under  the  circumstances  of 
the  case,  the  father's  authority  was  to  be  inferred.  2  Kent  (5th  ed.)  193  ;  Baker  v. 
Keen,  2  Starkie,  501 ;  Van  Valkinburg  v.  Watson,  18  John.  480. 

If  the  father  suffers  the  children  to  remain  abroad  with  their  mother ;  if  he  fbrees 
them  from  home  l^  seyere  usage,  or  otherwise  places  them  in  a  situation  to  require 
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A  itkihew-inrlaiw  is  not  bound  by  the  eommon  law  to  maintain  his  Father-in- 
wife's  children  by  a  former  marriage  (a),^  but  he  will  become  liable  ^^' 
if  he  assume  the  character  of  a  parent  towards  them,  by  taking 
them  into  his  house  and  permitting  them  to  appear  to  be  part  of  his 
family ;  or  if  he  do  any  other  act  calculated  to  induce  parties  to  give 
him  credit  for  necessaries  supplied  to  such  children  (6).^  And  if  a 
father-in-law  educate  and  support  his  wife's  child  by  a  former  bus- 
band,  without  intending  at  the  time  to  charge  such  child  with  the 
expenses  thereby  incurred,  he  cannot  recover  the  same  from  the 
chUd,  on  it8  attaining  fuU  age  (.)?  unless  there  be  an  express  prom- 
ke  to  repay  him  (d), 

4.  The  general  rule  appears  to  be,  that  the  contract  of  an  infants  Ok  thx 
though  it  were  not  for  necessaries,  is  voidable  only,  and  not  void,  pro-  Conkbma- 
vided  it  was  for  his  benefit  (e)  ;  and  that  if  a  person,  on  attaining  ^^^^[cm 

AFTBB 

(a)  But  see  4  &  d  WiU.  4,  c.  76,  s,  67.        (d)  Cooper  v.  Martin,  4  East.  76.  ruhL  AoB. 

(6)   Tnbb  v,  Harrison,  4  T.  R   118;        («)    Zouch  v.  Parsons,  3  Burr.  1806; 

Cooper  V.  Martin,  4  Bast,  79 ;  Stone  v.  Gibbs  v.  Merrill,  8  Taunt,  313 ;  Goode  v. 

Can,  3  Eep.  R.  1.  Harrison,  6  B.  <&  Aid.  169 ;  The  King  n.    ^ 

(e)  Pell  J  V.  KawUns,  Peake,  Addl.  C.  The  Inhabitants  of  ChiUesford,  4  B.  &  C. 

226,  per  Lawrence,  J.  100. 

necessaries,  without  providing  the  means  of  obtaining  them,  he  is  liable  for  their  nec- 
essaries, and  any  person,  who  supplies  them,  is  deemed  to  have  conferred  a  benefit 
upon  the  delinquent  parent,  for  which  the  law  raises  an  implied  promise  to  pay  on 
his  part  2  Kent  r6th  ed.)  193 ;  Pidgin  v.  Crane,  8  N.  Hamp.  360,  353 ;  Van  Valkin- 
burgh  V.  Watson,  13  John.  480 ;  In  the  matter  of  Ryder,  11  Paige,  188 ;  Per  Metcalf 
J.,  in  Dennis  v.  Clark,  2  Cushing,  363. 

As  the  father  is  bound  to  provide  for  the  maintenance  of  his  infant  children,  so  he 
ia  entitled  to  the  custody  of  their  persons,  and  to  their  earnings.  Benson  v.  Reming- 
ton, 2  j^lass.  113;  Nightingale  f^.  Withington,  16  Mass.  274;  Keene  v,  Sprague,  3 
GreenL  77  ;  Plummer  v.  Webb,  4  Mason,  380 ;  Gale  v,  Parrott,  1  N.  Hamp.  28 ;  Day  tr. 
Everett,  7  Mass.  146  ;  Wood*  v.  Wood,  3  Alabama,  766. 

The  right  of  the  parent  to  the  earnings  of  his  children  may  be  waived  by  him,  or 
abandoned  to  them,  either  by  his  express  agreement,  or  by  his  acts  and  conduct ;  as 
by  sending  them  away,  or  suffering  them  to  go  forth  to  shift  for  themselves.  Dicks  v, 
Grissom,  1  Freemaft  Ch.  428 ;  Jennison  v.  Graves,  2  Blackf.  441 ;  Jenney  v.  Alden,  12 
Mass.  376 ;  Canover  v.  Cooper,  3  Barbour  Sup.  Ct.  116 ;  Clinton  v.  York,  26  Maine, 
167;  Dennysville  v.  Trescott,  3Q  Maine,  470.  Where  parents  have  aUowed  their 
diildren  to  make  contracts  for  their  services  on  their  own  account,  it  has  been  held 
that  they  thereby  impliedly  assent  that  their  children  shall  have  their  own  earnings. 
Armstrong  p.  McDonald,  10  Barbour  Sup.  Ct.  300.  And  in  such  cases,  their  children 
are  entitled  to  claim,  and  those  who  employ  them  aVe  authorized  to  pay  them,  their 
eaminp.  Jenney  v.  Alden,  12  Mass.  376 ;  Whiting  v.  Earle,  3  Pick.  201 ;  Burlingame 
9.  Burlingame,  7  Cowen,  92 ;  Morse  v.  Welton,  6  Conn.  647 ;  Vamey  v»  Youn^  11  Ver- 
mont, 268 ;  TillotBon  v.  McCrillis,  11  Vermont,  477. 

A  father  is  not  entitled  to  the  wages  of  his  son,  nor  to  avoid  his  reasonable  con- 
tracts, when  he  separates  from  his  mother,  and  leaves  the  son  under  her  care.  WodeU 
9,  Coggeshall,  2  Metcalf,  89 ;   Chilson  v.  PhiUips,  1  Vermont,  41. 

The  question  whether  the  ftithcr  has  emancipated  his  child,  or  has  waivetftiis  right 
to  his  child's  earnings,  is  for  the  jury  on  all  the  circumstances  of  the  case.  Stiles  v: 
Greenville,  6  Cushing,  468. 

1  Gay  V,  Ballou,  4  Wend.  403 ;  Freto  v.  Brown,  4  Mass.  676 ;  Worcester  «.  Marohant, 
14  Fick.  610 ;  Commonwealth  v.  Hamilton,  6  Mass.  273.  Nor  her  illegitimate  children 
bom  before  his  marriage..  Mindon  v.  Cox,  7  Cowen,  235.  A  minor  was  held  liable  to 
his  stepfather  for  his  support,  in  Gay  v,  BaUou,  4  Wend.  403.  But  this  case  was  over- 
ruled on  this  last  noint  in  Sharp  v.  Cropsey,  11  Barbour  Sup,  Ct  224.  See  Huson  v, 
Wallace,  1  Richardson,  ch.  1. 

*  See  Freto  v.  Brown,  4  Mass.  686 ;  Mindon  o.  Cox,  7  Cowen,  286. 

*  Sharp  c^.  Cropeey,  11  Barbour  Sup.  Ct  224. 
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0  me     the  age  of  tweBty-one  years,  ratify  a  contract  %iade  by  Wm  during 

CoimBHi-  }jig  nonage,  it  will  bind  him,  although  there  was  no  new  conBidera* 

THs  ooM-    *ioii  ^^^  ^is  subsequent  promise  (/).     In  order,  howeyer,  that  an 

TRACT,      adult's  confirmation  of  a  contract  made  during  infancy  may  be 

v^^v-^^  binding,  it  must  be  yoluntary  on  his  part  ;^  not  obtained  by  circum- 

[  *146  ]  vention  (y)  ;  nor  extorted  by  terror,  e.  g.  by  the  threat  of  an  arrest ; 

nor  made  under  a  manifest  ignorance  on  his  part,  that  he  was 

entitled  to  claim  the  privilege  and  protection   afforded  him  by 

law(A).a 

But  where  no  circumstance  of  this  kind  exists,  then, — ^apart  from 

Lord  Tenterden's  Act, — any  act  or  declaration  which  recognises  the 
existence  of  the  promise  as  binding,  is  a  ratification  of  it,  just 
as,  in  the  case  of  agency,  anything  which  recognises,  as  binding,  an 
act  done  by  an  agent,  or  by  a  party  who  has  acted  as  agent,  is  an 
adoption  of  it  (t).^  Thus,  where  an  infant  fraudulently  concealed 
his  age,  and  obtained  from  his  trustees  part  of  certain  stock  to 
which  he  was  to  become  entitled  when  of  age ;  and,  upon  his  at- 
taining his  full  age,  he  applied  for  and  obtained  the  residue ;  it 
'  was  hdd  in  equity,  that  he  had  been  guilty  of  a  fraud ;  that  his 
application  for  "  the  residue,"  was  a  binding  recognition  of  the  for- 
mer payment ;  and  that  neither  he,  nor  his  assignees,  could  recover 
back  the  amount  paid  during  his  nonage  (k). 

It  has  been  held,  however,  that  a  payment  of  money,  generally, 

(/)  Co.  litt.  3  a ;  Thompson  v.  Leacli,  render   him   liable   upon   his   contract. 

2  Vent  203 ;  Southerton  v,  Whitlook,    2  Conroe  v,  Birdsale,    1    John.  Cas.  127 ; 

Str.  690;  Bao.  Abr.  "In&ncy/'  (L)  8.  Stoolfoos  v,  Jenkins,  12  Serg.  &  R.  399; 

(a)  Brooke  v.  Galley,  2  Atk.  34.  Burley  v.  Russell,  10  N.  Hamp.  184.    Nor 

(A)  Per  Lord  Alvanley,  Harmer  e.  Eil-  will  the  fkct,  that  the  infant  was  in  busi- 

ling,  6  £sp.  102.    But,  in  general,  igno-  ness  and  in  the  habit  of  contracting  for 

ranee  of  the  law  is  no  defence  or  excuse,  himself.    Tandy  v.   Masterson,    1    Bibb. 

See  Stephens  v.  Lynch,  12  East,  68.  330 ;  Curtin  v.  Fatten,  II  Serg.  &  R.  305, 

(t)  Harris  v.  WaU,  1  Ezoh.  122,  130;  309.    Nor  will  the  fact,  that  the  person 

Hartley  v,  Wharton,  11  A.  &  E.  934.  dealing  with  the  infant  supposed  him  to 

(k)  Cory  t;.  Gertcken,  2  Madd.  40.    But  be  of  age.    Van  Winkle  p.  Ketcham,  3 

the  &ct  that  the  infant  fraudulently  rep-  Gaines,  323. 
resented  himself  to  be  of  age  will  not 

1  Ford  V.  FhiHips,  1  Hck.  202 ;  Smiih  v.  Kelley,  13  Metcalf,  309,  810. 

s  Curtin  v.  Fatten,  11  Serg.  &  R.  306 ;  Hinely  v.  Margaritz,  3  Barr,  428 ;  Norris  «. 
Vance,  3  Rich.  164 ;  Smith  v.  Mayo,  9  Mass.  62 ;  Hussey  v.  Jewett,  9  Mass.  100 ;  Ford 
p,  Fhillips,  1  Hck.  202. 

'  The  infant's  promise  may  be  ratified  by  acts  as  weU  as  by  express  promises.  Al- 
drich  p.  <ffrimes,  10  N.  Hamp.  194 ;  Morrill  v.  Aden,  19  Vermont,  506  ;  Hoit  v.  Under- 
bill, 9  N.  Hamp.  439.  The  ratification  should  be  by  such  acts  or  declarations  as  are 
equivalent  to  a  new  promise.  It  should  be  a  promise  to  a  party  in  interest  or  his 
agent.  Goodsell  t>.  Myers,  3  Wend.  479 ;  Hoit  p,  UndciiiiU,  9  Ni  Hamp.  436 ;  S.  C.  10 
ib.  220 ;  «ay  t;.  Ballon,  4  Wend.  403 ;  Millard  v.  Hewlett,  19  Wend.  301,  302 ;  Bigelow 
p.  Grannis,  2  Hill,  120 ;  Merriam  p.  Wilkins,  6  N.  Hamp.  432  ;  Rogers  p.  Hard,  4  Day, 
67  ;  Kline  p.  Beebe,  6  Conn.  494 ;  Smith  p.  Mayo,  9  Mass.  63 ;  Martin  p.  Mayo,  10 
Mass.  (Rand's  ed.)  137,  141,  and  note  (e)  ;  Jackson  p.  Mayo,  11  Mass.  147;  Ford  tr. 
Phniips,  1  Pick.  202  ;  Thompson  p.  Lay,  4  Pick.  48 ;  Bamaby  p.  Bamaby,  1  Pick.  221  ; 
Orris  p.  Kimball,  3  N.  Hamp.  314 ;  Hale  p.  Gerrish,  8  N.  Hamp.  374 ;  Wilcox  p.  Roath, 
12  Conn.  550 ;  Alexander  p,  Hutcheson,  2  Hawks,  535 ;  Pierce  p.  Tobey,  5  Metcalf, 
168 ;  Smith  p.  Kelley,  13  Metcalf,  309.  But  if  the  infant  maker  of  a  negotiable  note, 
after  coming  of  age,  promise  the  payee,  that  it  shall  be  paid,  the  payee  may  negotiate 
it,  and  the  holder  may  maintain  an  action  in  his  own  name  against  the  maker.  Reed 
V,  Batchelder,  1  Metcalf,  559.  See  Aldrich  p.  Grimes,  10  N.  Hamp.  194 ;  Lawson  ». 
Lovejoy,  8  GveenL  405. 
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on  aoooant,  does  not  amount  to  a  confirmation  of  the  remainder  of     Oj*  his 
the  demand  (t).^  Cohfibma- 

TION  OP 

And  in  the  case  of  a  continuing  contract,  which  is  voidable  only    the  Con- 
by  an  infant  on  his  coming  of  age,  he  is  presumed  to  ratify  such     tract. 
contract,  if  he  do  not,  within  a  reasonable  time  after  he  has  attained  ^^'^/^^^ 
his  full  age,  give  notice  of  his  disaffirmance  of,  or  otherwise  reject,  ^^^^  ^ 
such  contract  ;^  unless,  that  is,  the  other  party  dispense  with  such  ^^IJi^u. 
disaffirmance  (m).     Thus,  if  an  infant  during  his  nonage,  and  until  ing  con- 
a  short  period  before  he  arrives  at  twenty-one,  hold  himself  out  as  *"«*•• 
being  the  partner  of  J.  S. ;  he  is  liable  on  contracts  entered  into  by 
the  firm  after  he  has  attained  twenty-one,  even  although  he  did  no 
act  as  a  partner  after  that  age ;  unless  at  that  time  he  disaffirmed 
the  partnership  (n).     So,  if  an  infant  make  a  lease  rendering  rent, 
it  is,'  at  all  events,  only  voidable ;  and  if  he  accept  rent  at  full  age, 
he  cannot  afterwards  avoid  the  demise  (o).^ 

*So  if  a  person,  after  his  full  age,  continue  in  possession  of  premi-  [  *147  ] 
sea  which  were  leased  to  him  during  his  infancy,  he  affirms  the 
lease  ^  and  it  has  been  laid  down  that  in  such  a  case  he  is  liable  even 

(Q  Thrapp  r.  Fielder,  2  Esp.  628.  [Rob-  Moore,    466.    Riehardson   v.    Boriffht,  9 

bins  0.  Eaton,  10  N.  Hamp.  561.]  Vermont,  368  ;  MlUer  v.  Lewis,  2  Hill,  S. 

rm)  Holmes  v.  Blogg,  8  Taunt.  35;  B,  C.  479.    Dana  v.  Steams,  8  Gushing,  872. 
C'  1  Moore,  466 ;  and  see  the  cases  cited        (o)  Ashfield  v,  Ashlield,  Sir  W.  Jones 

ante,  140,  note  (u).  R.  157  ;  4  Leon.  4,  per  Mead,  J.;  Baylis  v, 

(«)  Goode  V.  Harrison,  5  B.  &  Aid.  147 ;  Bineley,  3  M.  &  S.  481,  per  Lord  EUenbor- 

Holmes  v.  Blogg,  d  Taunt  35 ;  S.  C.   1  ough,  C.  J. 

— — - — . ^ 

1  So  where  a  promissory  note  is  glyen  by  an  infimt,  for  articles  not  necessaries, 
which  have  heen  used  or  sold  by  him,  an  acknowledgment,  that  he  owes  the  debt,  or 
a  payment  of  a  part  of  it,  after  he  becomes  of  age,  is  no  ratification  of  the  contract. 
Bobbins  v.  Eaton,  10  N.  Hamp.  561.  See  Benham  v.  Bishop,  9  Conn.  830 ;  Hinely  v. 
Marsaritz,  3  Barr.  428 ;  Smith  v,  Eelley,  13  Metcalf,  309. 

'  An  enlistment  by  a  minor  in  the  army  of  the  United  States,  without  the  consent 
of  his  parent,  master  or  guardian,  though  voidable,  has  been  regarded  as  capable  of 
imtification ;  and  where  me  party,  in  such  case,  remained  in  the  service  more  than  a 
year  after  he  became  of  age,  receiving  his  pay  and  rations  without  any  dissent,  and 
without  any  reasonable  excuse  for  not  making  an  application  for  a  discharge,  it  was 
held  that  these  acts  amounted  to  a  ratification  of  the  enlistment  State  v.  Dimick,  12 
N.  Hamp.  194;  Commonwealth  v.  Cushing,  11  Mass.  67.  See  United  States  v,  Ander- 
MIL,  Cooke,  143.  Enlistments  in  the  navy,  however,  by  a  minor  are  binding  on  him, 
tboa^  made  without  the  consent  of  his  parent,  master,  or  guardian.  U.  States  r. 
Bainbpdge,  1  Mason,  71 ;  Commonwealth  v.  Gamble,  11  Scrg.  &  Bawle,  93 ;  Common- 
wealth p.  Murray,  4  Binney,  487  ;  U.  States  r.  Blakeney,  3  Qrattan,  405. 

*  Boody  r.  McKenney,  23  Maine,  524  ;  see  Dana  v.  Stearns,  3  Cushing,  372. 

*  Where  an  infant  has  taken  a  lease  of  real  estate,  or  has  purchased  it,  and  means 
to  avoid  his  act,  he  must  elect  to  do  so  within  a  reasonable  time  after  coming  of  age ; 
lie  cannot  enjoy  the  estate  after  he  comes  of  age  for  years,  and  then  avoid  the  pur- 
chase, and  refuse  to  pay  for  it,  or  claim  the  consideration  paid.  Boody  i;.  McKenney, 
23  Maine,  517 ;  Bobbins  v,  Eaton,  10  N.  Hamp.  561 ;  Bigelow  v.  Kinney,  3  Vermont, 
853 ;  Armfield  v.  Tate,  7  Iredell,  258  ;  Kline  v.  Beebe,  6  Conn.  494  ;  Barnaby  v.  Bar- 
BabT,  1  Pick.  221.    But  see  Benham  v.  Bishop,  9  Conn.  330. 

where  an  infant  has  purchased  real  estate,  and  at  the  same  time  has  reconveyed 
the  same  in  mortgage  to  secure  the  purchase  money,  if  he  ratifies  the  purchase,  after 
he  comes  of  age,  he  therein  ratifies  the  mortgage.  Bobbins  v,  Eaton,  10  N.  Hamp. 
561 ;  Hubbard  V.  Cummings,  1  GreenL  11 ;  I^na  v.  Coombs,  6  GreenL  89 ;  Boody  v. 
McKenney,  23  Maine,  517  ;  Richardson  v.  Bright,  9  Vermont,  368 ;  Ottman  v.  Moak, 
3  SandC  Ch.  431 ;  Lynde  r.  Budd,  2  Paige,  191. 

If  an  infant  purchaser  of  personal  property,  who  has  bought  it  on  credit,  retains  it 
in  hia  own  hands  and  uses  it  for  his  own  purposes,  for  an  unreasonable  time  after  he 
eamtB  of  age,  without  restoring  it  to  the  seller,  or  giving  him  notice  of  an  intention 
to  avoid  the  oontraot,  it  operates  as  a  ratification  oi  the  contract,  and  renders  the 
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Or  HIS     for  arreanr  of  rent  which  accrued  daring  the  infancy  (p).    So,  on  a 

CoNFDuur  motion  in  equity,  to  review  the  taxation  of  a  bill  of  costs  com- 

THB  Con-    licenced  daring  the  minority  of  A. — the  Master  having  disallowed 

TRACT,      all  the  charges  incurred  within  that  period ;  the  Chancellor  granted 

the  application,  on  the  ground  that  a  continued  employment  by  A., 

after  he  came  of  age,  might,  under  the  circumstances,  amount  to 

(p)  I  RoU.  Abr.  "  Enfants,"  (K),  731 ;  481 ;  Holmes  v.  Blogg.  8  Taunt.  35,  37 ; 

(E.),  45;  Ketse/s  case,  Cro.  Jac.  320;  S.  C.  1  Moore,  466.    Boody  v.  McKenney, 

Kirton  v.  ElUott,  2  Bulst.  69 ;  a  C.  1  RolL  23  Maine,  517,  524 ;  Bigelow  v.  Kinney,  3 

Abr.  721,  pi.  45;  Evelyn  v.  Chichester,  3  Vermont,  353;  Bobbins  v.  Eaton,  10  N. 

Burr.  1719  ;  BayUs  v.  Dinelcy,  3  M.  &  S.  Hamp.  562,  566. 

buyer  liable  in  an  action  for  the  price  of  the  goods.  If  a  negotiable  note  has  been 
given  for  the  price,  the  infant  becomes  liable  to  pay  it,  either  to  the  payee  or  to  the 
holder,  if  it  has  been  negotiated.  Boyden  v.  Boyden,  9  Metcalf,  519 ;  Lawson  v.  Love- 
joy,  8  Greenl.  405 ;  Boody  v.  McKenney,  23  Maine,  517  ;  Aldrlch  v.  Grimes,  10  N. 
Hamp.  194;  Thing  v,  Libbey,  16  Maine,  55 ;  Kitchen  v.  Lee,  11  Paige,  107  ;  Cheshire 
V.  Barrett,  4  M'Cord,  241 ;  Robbins  v.  Eaton,  10  N.  Hamp.  561 ;  Deason  v.  Boyd,  1 
Dana,  45 ;  Alexander  v,  Heriot,  1  Bailey  Eq.  223 ;  Eubanks  v.  PeaJc,  2  Bailey,  497, 
499  ;  Smith  v.  Kelley,  13  Metcalf,  309. 

An  infant  took  the  note  of  a  third  person  in  payment  for  work  done,  and  retained 
it  eight  months  after  coming  of  age,  and  was  held  to  have  ratified  the  payment.  De- 
lano f.  Blake,  11  Wendetl,  85. 

But  where  an  infant  has  given  a  deed  of  his  real  estate,  though  he  may  ratify  the 
transaction,  being  voidable  only,  yet  it  must  be  done  by  some  positive,  clear  and  un- 
doubted act  performed  for  that  purpose.  Mere  acquiescence,  acknowledgment  thai 
the  conveyance  had  been  made,  or  failure  to  disaffirm  for  a  great  length  of  time, 
seem  not  to  be  sufficienL  Jackson  v.  Burchin,  14  John.  124 ;  Jackson  v.  Carpenter,  11 
John.  542,  543 ;  Boody  v.  McKenney,  23  Maine,  517 ;  Curtin  v,  Patton,  11  iSerg.  &  R. 
307  ;  Bool  v.  Mix,  17  Wendell,  120 ;  Drake  v.  Ramsay,  5  Ohio,  251  ;  Cresinger  v,  Welsh, 
15  Ohio,  193  ;  Doe  f.  Abernathy,  7  Blackf.  442.  If,  in  an  instrument  under  seal,  a 
person  recites  or  recognizes  as  existing  a  former  instrument,  also  under  seal,  executed 
while  the  party  was  a  minor,  this  will  ■  be  deemed  a  ratification.  Boston  Bank  v, 
Chamberlin,  15  Mass.  220 ;  Phillips  v.  Green,  5  Monroe,  344 ;  Story  v,  Johnson,  2 
Toung  &  Call.  586.  Still  a  deed  of  confirmation  seems  not  to  be  necessary.  Wheaton 
V.  East,  2  Yerger,  41.  See  Hauser  v.  Reynolds,  1  Heyward  143 ;  Dearborn  v.  Eastman, 
4  N.  Hamp.  441 ;  Hoyle  v.  Stowe,  2  Dev.  &  Batt  320.  But  those  acts  which  amount 
to  a  confirmation  should  be  of  such  a  solemn  and  undoubted  nature  as  to  establish  a 
clear  intention  to  confirm  the  deed  after  a  fiill  knowledge  that  it  was  voidable.  Tuck- 
er V.  Moreland,  10  Peters,  75,  76 ;  Jackson  ».  Carpenter,  1 1  John.  542,  543  ;  Hoyle  v, 
Stowe,  2  Dev.  &  Batt  320.  But  see  Glamorgan  v.  Lane,  9  Missouri,  447,  473 ;  Kline  v. 
Beebe,  6  Conn.  494 ;  Richardson  v.  Boright,  9  Vermont,  368 ;  WaUace  v.  Lewis,  4 
Harrington,  75 ;  Wheaton  v.  East,  5  Yerger,  41 ;   Scott  v.  Buchanan,  11  Humph.  468, 

An  infant's  sale  of  his  personal  property,  where  he  has  received  the  payment,  is 
not  confirmed  by  his  mere  acquiescence.  But  if  he  holds  a  bill  or  note  taken  for  the 
property  and,  after  coming  of  age,  collects  the  whole  or  a  part  of  it,  that  would  affirm 
the  contract  of  sale.    Boody  v.  McKenney,  23  Maine,  525. 

An  infant's  right  to  avoid  his  sale  of  property  may  be  exercised  against  bona  fide 
purchasers  fh)m  the  grantee.  Myers  v.  Sanders,  7  Dana,  506 ;  HUl  v,  Anderson,  5 
Swedes  &  Marsh,  216,  224. 

An  infant's  deed  of  his  lands,  though  voidable,  is  still  sufficient  to  pass  his  title, 
and  in  some  States,  it  is  not,  as  a  matter  of  course,  superseded  and  annulled  by  the 
mere  execution,  after  he  attains  his  age,  of  another  conveyance,  even  to  a  purchaser 
for  value.  If  Uie  infont  has  not  retained  possession,  he  must  make  an  actual  entry 
upon  the  lands  before  his  second  conveyance  will  operate.  Dominick  v.  Michael,  4 
Sandf.  Sup.  Ct  374 ;  Harrison  v.  Adcock,  8  Georgia,  68. 

In  other  states,  the  execution  of  a  second  deed,  which  is  inconsistent  with  the  for- 
mer deed,  is  of  itself  a  disaffirmance  of  the  former  deed.  Sec  Tucker  p.  Moreland,  10 
Peters,  b>i  ;  Eagle  Fire  Co.  v.  r^ent,  6  Paige,  635 ;  Hoyle  v.  Stowe,  2  Dev.  &  Batt  320  ; 
Cresinger  v.  Welch,  15  Ohio,  156.  As  to  the  mode  in  which  an  infant  may  avoid  hia 
deeds  and  contracts  see  further,  ante,  136,  cases  cited  in  note.  A  suit  to  recover  the 
lands,  and  an  entry  on  them  is  a  sufficient  disaffirmance.  Boody  v.  McKenney,  23 
Maine,  524 ;  Chadbourne  f.  Rackliff,  30  Maine,  361. 
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wa  impUed  undertaking  to  pay  the  prior  part  of  the  bill  (q\    And     Of  mg 
it  aeems  that  a  partial  accession  to  a  feme  infant's  marriage  settle-     jio™  f^' 
ment,  on  her  attaining  full  age,  confirms  it,  and  hinds  in  toto  (r).^         the  Con- 

But  where  it  is  clear  upon  the  face  of  the  instrument,  that  it  is      tbaot, 
to  the  prejudice  of^he  infant,  as  in  the  case  of  a  bond  tvith  a  pen-  ^-^^s/^^^^ 
aUjf  for  securing  the  payment  of  money  with  interest^  he  cannot  con-  ^J^j^. 
firm  it  by  j>arol  so  as  to  be  liable  thereon  («).  alty. 

And  as  it  rests  entirely  with  the  infant,  whether  he  will  ratify  a  Contract 
contract  made  during  his  infancy,  so  he  may  confirm  it  (xmditionaUy  ;  ™*^^  , 
and  in  such  case  the  other  party  must  show  that  the  condition  is  ^^di™n- 
performed.*    As  where  an  adult  promises  to  pay  "  when  he  is  able,"  aUy. 
some  proof  of  his  ability  must  be  given  (t).     So  it  would  seem  to 
be  proper  to  declare,  in  such  a  case,  not  only  on  the  original  demand 
which  is  revived  by  the  subsequent  promise,  but  also  on  the  condi- 
tional promise  to  pay  (u). 

And  in  all  cases  the  confirmation  must  be  before  action  brought  Mns*  ^ 
(x).^  But  when  the  plaintiff  relies  on  a  subsequent  promise,  which  ^^^^^ 
the  defendant  denies,  it  is  suflScient  for  the  former  to  prove  a  prom- 
ise before  action  brought,  without  offering  any  evidence  to  show 
that  the  defendant  was  of  age  at  the  time  the  promise  was  made  (y)  ; 
and  the  defendant,  if  he  rely  on  his'  infancy  at  the  time,  is  bound 
to  prove  it  («).* 

**An» infant's  right  to  elect,  whether  he  will  avoid  or  confirm  a  When  an 
contract  entered  into  by  him  during  his  infancy,  does  not  necessa-  mayreoov- 
rily  entitle  him  to  recover  back  money  which  he  has  paid  thereon.^  er  money 

paid  nn- 

(q)  Gny  V.  Burgess,  1  Smith,  R.  117.  haired  hy  the   Statute   of  Limitations ;   Jf  J  f  ^ 

(r)  Milaer  v.  Lord  Harewood,  18  Ves.  Tanner  v.  Smart,  6  B.  &  C.  603 ;  Haydon    r^^*  ."tT 

271-                                              '  t;.  WilUams,  7  Bing.  163;  Gould  v.  Shir-   ingmmor- 

(t)  Baylifl  r.  Wneley,  3  M.  &  S.  447.  ley,  2  M.  &  P.  681.                                        r  oiAft  1 

[But  there  is  said  to  he  no  rule  excepting  (u)  Id.                                                        L     ^    ^  J 

an  infant  from  the  payment  of  interest,  in  (x)  Thornton  v.  niingworth,  2  B.  &  C. 

Bradley  r.  Pratt,  23  Vermont,  37a    But  824  ;  S.  C.  4  I).  &  R.  645. 

see  Taft  ».  Pike,  14  Vermont.  405.]  (y)  Hartley  v.  Wharton,  11   A.  &  E. 

(t)  Penn  v.  Bennett,  4  Camp.  206  ;  Cole  934 ;  Hunt  v.  Massey,  5  B.  &  Aid.  902  ; 

0.  Saxby,  3  Esp.  160 ;  Besford  v.  Saunders,  Thornton  v.  niingworth,  2  B.  &  C.  82 1 ;  S. 

2  H.  Bl.  116  ;  Davies  v.  Smith,  4  Esp.  36 ;  C.  4  D.  &  R.  545. 

Leaper  p.  Tatton,  16  East,  423.    So  in  the  (21)  Id.;  Borthwick  o.  Camithers,  1  T. 

case  of  such  a  promise  to  pay  a  debt  R.  648. 

m  I  w  -^    ■■   -  ■     ■■■■■      ■■■■II  ■■■^■■■■■■■■■,         ■■  11  ■■—      -■■■■■III  ■■■■■  .^■■■■■■■■»iiM»ii  ^ 

1  "  Minority  well  entitles  the  minor  to  aright  to  set  aside  a  bargain  which  is  not  ad- 
TAntageous  to  Mm,  but  he  ou^t  in  such  case  to  reject  it  entirely ;  his  minority  cannot 
give  him  the  right  to  divide  it  by  taking  what  is  advantageous  to  him  in  the  bargain 
and  rejecting  the  surplus."    Pothier,  Contract  of  Sale,  Pt  5,  c.  2,  sec.  3, 1. 

«  Thompson  v.  Lay,  4  Pick.  48 ;  Everson  v.  Carpenter,  17  Wendell,  419.  422.  An 
inl^nt  made  a  note,  and  iLfler  arriving  at  age,  on  payment  being  demanded,  said,  "  I 
will  pay  it  as  soon  as  I  can  make,  but  I  cannot  do  it  this  year ;  I  understand  that  the 
holder  is  about  to  sue  it ;  but  she  had  better  not."  Held^  an  affirmation  of  the  con- 
tract, and  that  an  action  lies  presently.  Bobo  v.  Hansell,  2  Bailey,  114.  See  Martin 
9.  Mayo,  10  Mass.  (Rand's  ed.)  141,  n.  (e) ;  Bobbins  v.  Otis,  1  Pick.  370. 

»  Merriam  v,  Wilkins,  6  N.  Hamp.  432 ;  Hale  v.  Gerrish,  8  N.  Hamp.  374 ;  Ford  v, 
Phillips,  1  Pick.  203 ;  Conn.  v.  Cobum,  7  N.  Hamp.  372 ;  Goodridge  v.  Ross,  6  Metcalf, 
4«r,  490 ;  Thing  v.  libbey,  16  Maine,  65,  67  ;  Aldrich  r.  Grimes,  10  N.  Hamp.  198 ; 
bat  see  Wright  v.  Steele,  2  N.  Hamp.  51, 

♦  Bay  r.  Gunn,  1  Denio,  108 ;  Harrison  v.  Clifton,  17  Law  Jour.  Ex.  233. 

«  But  see  Bigelow  t;.  Kinney,  3  Vermonf,  363  ;  Williams  ».  Norris,  2  litteU,  167  ; 
Hill  V.  Anderson,  6  Smedes  &  Marsh.  216 ;  Grace  v.  Hale,  2  Himiph.  27 ;  Smith  v, 
Svaaa,  6  Humph.  70;  Badger  v.  Phinney,  16  Mass.  369 ;   Medbuzy  9.  Watrous,  7  HiU, 
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Of  HiB  It  is  indeed  a  general  rule,  that,  in  the  abfienoe  of  fraud,  an  infant 
Twisow'  ca^ii^o*  recover  back  money  which  has  been  paid  by  him  upon  a  Con- 
or THB  tract  which,  by  reason  of  his  infancy,  he  is  not  bound  to  complete : 
CoKT&AOT.  guct  as  a  premium  paid  by  him,  on  a  lease  to  him  of  premises  which 
he  has  actually  occupied,  although  he  may  htt^  avoided  the  lease 
on  attaining  twenty-one  years  of  age  (a).  But  it  seems  he  may 
recover  back  a  deposit  paid  by  him  on  an  agreement,  wj;iich  he  re- 
fused to  perform,  and  which  is  wholly  unexecuted  (6). 
9  Geo.  4,  c.  By  the  9  Geo.  4,  c  14,  s.  6,  it  is  enacted,  that  no  action  shall  be  main- 
tained whereby  to  charge  any  person  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple  contract  made 
during  infancy ;  unless  such  promise  or  ratification  shall  be  made 
by  some  writing^  signed  by  the  party  to  be  charged  therewith.^  And, 
since  this  statute,  it  has  been  held  that  any  written  instrument 
signed  by  the  party,  which,  in  the  case  of  adults,  would  have 
amounted  to  an  adoption  of  the  act  of  a  party  acting  as  an  agent, 
will,  in  the  case  of  an  infant  who  has  attained  his  majority,  amount 
to  a  ratification  (c).  Thus,  a  memorandun  containing  no  address  or 
date,  and  specifying  no  sum,  but  which  was  signed  by  the  defen- 
dant, and  was  proved  to  have  been  delivered  by  him  to  the  plain- 
tiff's agent,  was  held  sufficient  to  satisfy  the  statute  (d).  But  the 
memorandum  must  be  signed  by  the  party  himself ;  and  signature 
by  an  agent  will  not  suffice  (e). 
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5.  It  is  laid  down  as  a  general  rule,  that  infancy  is  a  personal  privi- 
__  lege,  of  which  no  one  can   take   advantage  but  the  infant  him- 

WTTH  In-  self  ;*  and  that,  therefore,  although  the  contract  of  the  infant  be 
r^^l^J?  voidable,  it  shall  bind  the  other  party:*  for,  being  an  indul- 
gence which  the  law  allows  to  infants,  to  protect  and  secure  them 
from  the  fraud  and  imposition  of  others,  it  can  be  intended  for  their 
benefit  only,  and  is  not  to  be  extended  to  persons  of  the  years  of 
discretion,  who  are  presumed  to  act  with  sufficient  caution  and  seca- 
[  *149  ]  rity.    Were  it  otherwise,  this  privilege,  instead  of  being  ®an  advan- 

(a)  Holmes  v,  Blogg,  8  Taunt  508 ;  S.  196. 

C.  2  Moore,  552 ;  Harney  v.  Owen,  4  Blackf.  (c)  Harris  v.  Wall,  1  Ezch.  122, 130. 

887.  (d)  Hartlej  v,  yrharton,  11   A.  &  E. 

(6)  Corpe  v.  Qyerton,  10  Bing.  252 ;  ied  934. 

vide  Wilson  v.  Eearse,  Beake,  Addl.  C.  (<)  See  Hyde  v.  Johnson,  3  Scott,  289. 

^  A  similar  statute  exists  in  Maine.    But  a  writing,  in  audi  case,  is  not  generally 
required  in  the  United  States. 

>  And  his  legal  representatives,  after  his  death,  or  his  priries  in  blood,  entitl^  to 
the  estate  upon  avoidance ;  but  not  his  surety,  indorsers,  or  any  strangers,  or  hia 
assignee,  or  other  privy  in  estate  only ;  nor  can  his  guardian  avoid  his  contract ; 
Dominick  v.  Michael,  4  Sandf.  Sup.  Ct.  374 ;  Oliver  p.  Houdlet,  13  Mass.  237  ;  Boston 
Bank  v.  Chamberlain,  15  Mass.  220 ;  Whitney  v.  Butch,  14  Mass.  457 ;  Nightingale  o. 
WiUiington,  15  Mass.  272 ;  Van  Bramer  v.  Cooper,  2  Johns.  279 ;  Jackson  v.  Todd,  6 
Johns.  257  ;  Roberts  v.  Wiggin,  1  N.  Hamp.  78 ;  Hartness  v.  Thompson,  5  Johns.  160  ; 
Beeler  v.  Bullitt,  3  Marsh.  280;  Johnson  9.  Packer,  1  Nott  &  M'C.  1 ;  U.  States  9. 
Bainbridge,  1  Mason,  78 ;  Parker  r.  Baker,  1  Clarke,  Ch.  136 ;  Hussey  v.  Jeweti,  9 
Mass.  100 ;  Jefford  v.  Ringgold,  6  Alabama,  547  ;  Parsons  v.  Hill,  8  Missouri.  135  ; 
Austin  V.  Charlestown  Female  Seminary,  8  Metcalf,  196;  Whittingham's  ease,  8.  Co. 
Rep.  43  ;  Breckenridge  v.  Onnsby,  1  J.  J.  Marsh.  236. 

^Thompson  c;.  Hamilton,  12  Pick.  429 ;   Boyden  t».  Boyden,  9  Metcalf,  519,  521  - 
M'Ginn  v.  Shaeifer,  7  Watts,  414. 
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^age  to  the  infant^  might  in  many  cases  turn  greatly  to  his  detri- 
ment (/). 

Therefore  an  infant  may  sue  an  adult  for  a  breach  of  promise  of 
marriage;  although  the  latter  could  not  sue  the  former  on  such  a 
promise  (g).^  So;  although  an  infant  is  not  liable  on  any  mercan- 
tile contract,  as  he  is  not  allowed  to  trade,  still  he  may  main- 
tain an  action  thereon  (A).  And  where  a  minor,  by  himself  and  his 
guardian,  agreed  to  let  a  farm  to  the  defendant, — ^which  the  latter 
refused  to  hold  when  the  minor  came  of  age,  upon  the  ground  that 
he  was  under  age  at  the  time  of  the  contract — it  was  decreed  in 
equity,  that  the  defendant  should  take  a  lease,  and  should  pay  all 
eosts  (t). 

So  it  is  no  defence  to  an  action  against  an  adult  on  a  bill,  that  a 
prior  party  thereto  is  an  infant  (£).^  And  so  a  joint  and  several 
annuity  granted  by  two  persons,  one  jof  whom  is  an  infant,  though 
▼oid  as  to  the  infant  by  the  53  Geo.  3,  c.  143,  s.  8,  is  still  good  as 
against  the  other  grantor  (Z). 

•i 

5.  Contracts  with  Married  Women. 

1.  Of  the  effect  of  marriage  upon  the  contract  of  9k  feme  tolU. 

2.  Of  the  contracts  of  a  married  woman,  made  after  marria^. 

1.  Of  the  hnshand's  rights  thereon. 

2.  Of  the  liability  of  the  husband  upon  sndh  oontraott. 

1.  In  general. 

2.  On  Contracts  made  bj  the  Wilb. 

1.  During  cohabitation. 

2.  During  separation  b7  mutual  consent,  or  in  consequence  of 

the  husband's  act  or  misconduct 
8.  During  separation,  bj  reason  of  the  act  or  misconduct  of 
the  wife. 

3.  When  a  married  woman  may  be  considered  as  a  /mm  toik,  with 

regard  to  her  contracts  during  marriage. 


1.  Of  the  Effect  of  Marriage  npon  the  Contract  of  a/esM  9oie, 

The  benefit  to  be  derived  from  an  unexecuted  contract,  entered  frWn 
into  with  9k  feme  9ole,  or  the  right  to  sue  thereon,  being  ^ehcsein  ae-  Contracts 
Uofif  does  not  ves^  aUolutdy  in  her  husband  f  but  he  acquires  only  ^^2y 

in  the 

(/)  Bac.  Abr.  •♦  Infhncy,"  (I.)  4 ;  Holt       (t)  Clayton  r,  Ashdown,  9  Vin.  Abr.  I^«fc*n4 
».  Ward,  Clarencieux.  2  Str.  937 ;  War-    39d,  pL  4. 

wiek  V.  Bruce,  2  M.  &  8. 205;  1  Pow.  Con.        {*)  Taylor  v,  Croker,  4  Esp.  R.  187; 
St;  1  Sid.  41, 446;  1  Vent.  61.  Drayton  v.  Bale,  2  B.  &  C.  299,  per  Bay- 

r  ff)  Holt  V.  Ward,  Clazendeuz,  2  Str.    ley,  J. 
^^'  (0  GiUow  V,  liUie,  1  Scott,  597. 

(k)  Wsrwiok  «.  Bruce,  2  H.  &  a  205. 


1  Hunt  V.  Peak,  5  Cofren,  475 ;  WiUaid  «.  Stone,  7  Cowen,  22;  Fbol «.  Pratt,  1  B. 

Chip.  262. 

*  See  Ni^tingsle  9.  Wiihington,  16  Mass.  272;  Dulty  v.  BrownSeld,  1  Bazr,  497; 

Jones  V.  Barch,  4  Price,  800. 

*  See  Blount  v.  Beetland,  6  Yesey,  (Sumner's  ed.)  616,  note  (a),  i^  oaees  dte4^ 
nrasher  e.  Totae,  22  Maine,  886. 
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H«*miut     tk  ilKJiMto  or  ookiditioBal  right  therdn  (m).      Nor  ^ca&  he  KM 

S^''^'  alone  (n)^  on  such  a  contract,  whether  the  breach  were  before  or 
posses-  after  the  coverture  (o).  And  if  he  do  not  reduce  the  chose  in  ac- 
sion.  tion  or  debt,  into  his  actual  possession,  dunng  the  marriage,  he  can 

[  ^160  ]  only  sue  for  the  recovery  thereof  as  administrator  of  his  wife,  if  he 
survive  her  (p).^  And  for  this  reason,  her  death,  pending  an  action 
eommenoed  by  both  for  the  recovery  of  a  debt  which  accrued  to  her 
dum^ola,  abates  the  suit  {q)'}  and  if  the  husband  survive  the  wife, 
and  die  without  taking  out  letters  of  administration,  his  adminis- 
trator cannot  reoover.her  choses  in  action  ;  but,  in  order  to  recover 
them,  administration  should  be  taken  out  to  the  wife  (r).^ 
^^  .  The  question  as  to  what  amounts  to  a  reduction  into  possession  by 

amoants  &6  husband,  is  one  of  much  nicety  and  difficulty,  and  one  upon 
lo  a  redwy  which  the  authorities  are  not  by  any  means  precise.  This)  however, 
^JJ^*^     is  certain,  namely,  that  something  specific  must  appear,  from  which 

,  sion  of  the 

wife's  /m)  Pardew  v.  Jackson,  1  Russ.  1, 24,  Yates,  «upra. 

eftoMttnoe-  43.  (^)  Com.  Dig.  "  Baron  and  Feme,"  (V.) ; 

<Mm*  (11)  A  Judgment  recovered  by  &e  wife,  Milner  f .  Milnes,  S  T.  R.  627,  631.    If  he 

dum  idkLy  is  a  ohose  in  action  within  the  do  he   riiall   be   nonsuited ;    Bac.    Abr. 

meaning  of  this  rule.    See  Fitzgerald  v,  "  Baron  and  Feme/'  (K.) ;  Anonymous,  1 

Fitzgerald,  8  C.  B.  592,  611.    Lord  Ellen-  Balk.  282 ;  Rumsey  v,  George,  1  M.  &  & 

borough  is  reported  to  have  held  that  a  180, 181. 

bill  of  exchange  or  promissory  note  made        (p)   Hart  v.  Stephens,  6  Q.  B.  937 ; 

to  the  woman  whilst  unmarried,  bo  far  Sherrington  v.  Yates,  mvTa\  Com.  Dig. 

vests  in  the  husbend  alone,  on  the  mar-  "  Baron  and  F^ne,''  JE.  3) ;  Co.  Lit.  351 

riage,  though  not   payable   until  after-  b;  2  Bl.  Com.  485;  Philliskirk  ». Pluck- 

wanls,  that  he  may  sue  alone  thereon,  well,  2  M.  &  S.  395 ;  Heard  o.  Stamford, 

though  she  had  not  indorsed  it ;  Macneil-  Rep.  t.  Talb.  173.    If  husband  and  wife 

ege  V,  Halloway,  1  B.  &  Aid.  218.    But  it  sue  jointly  on  a  cause  of  action,  acoruine 

is  now  decided,  that  this  is  not  so ;  Sher-  even  after  the  marriage,  in  a  case  and 

rington  f .  Yates,  12  M.  A  W.  855,  665 ;  under  oircumstances  which  justify  him  in 

Hart  9.  Stephens,  6  Q.  B.  937 ;  and  see  joining  her  as  a  plaintiff,  and  both  r^cov- 

Riohards  v.  Richards,  2  B.  &  Ad.  447.  er  judgment,  she  takes  the  debt  by  survi- 

See  Es^  parte  Barber,  In  re  Shaw,  1  G.  &  vorship,  if  he  die  before  it  is  received ; 

J.  1 ;  Prestwiok  9.  Marshall,  5  M.  A;  P.  Bidgood  v.  Way,  2  BL  R.  1236, 1239 ;  Co. 

513.    Nor,  in  the  event  of  the  bankruptcy  Lit.  351  a,  n.  (1). 
of  the  husband,  can  his  assignees  sue  alone        (g)  Checchi  v.  Powell,  6  B.  &  C  253. 
on  such  a  bill  or  note ;  Sherrington  v.        (r)  Betts  v.  Eimpton,  2  B.  d^  Ad.  273. 

1  Morse  v.  Earl,  13  Wend.  271.  In  all  cases  where  the  cause  of  action  by  law  sur- 
vives to  the  wife,  the  husband  and  wife  must  join  in  the  suit,  and  he  cannot  sue  alone. 
dapp  ft,  Btoughton,  10  Pick.  470 ;  Hoy  0.  Rogers,  4  Mcmroe.  225 ;  M'Gruder  0.  Stew- 
art, 4  Howard  (Miss.)  204.  And  where  the  wife  may  be  joined,  the  cause  of  action 
survives  to  her  on  her  husband's  death.    Prescott  v.  Brown,  2^  Maine,  305,  306. 

3  Hunter  v.  Hallett,  1  Ed.  Ch.  388 ;  Cobb  v.  Brown,  Spears  Ch.  564 ;  Donnington  v. 
Mitchell.  1  Green,  Ch.  243 ;  Collins  v,  Hozie,  9  Paige.  81.  But  the  administration 
given  by  the  statute  (of  New  York,)  to  the  husband  who  survives  the  wife,  cannot  be 
necessary  to  entitle  him  to  the  beneficial  use  of  what  he  recovers.  It  merely  confers 
a  right  to  sue  for  choses  in  action,  and  if  he  can  get  them  witliout  suit,  his  title  is  as 
^rfect  as  though  he  had  taken  letters  of  administration.  Whitaker  9.  Whitaker,  6 
Johns,  112.  See  Lowry  v.  Huston,  3  How.  (Miss.)  394 ;  Scott  v,  James,  3  How.  (Miss.) 
807 ;  Wade  v.  Grimes,  7  How.  (Miss.)  425  ;  Huson  v,  Wallace,  1  lUch.  Ch.  1 ;  Stewart 
V,  Stewart,  7  John.  Ch.  229 ;  Burleigh  0.  Coffin,  2  Foster  (N.  Hamp.)  126. 

'  Pattee  v.  Harrington,  11  Pick.  221.  But  where  an  action  was  brought  in  Massa- 
chusetts by  husband  and  wife  for  a  debt  due  her  when  «o2e,  and  penduig  the  action 
9hd  died,  and  he  became  administrator  on  her  estate :  HtU^  he  mifidbit  oome  ia  and 
prosecute  the  suit  as  administrator.    Pattee  p.  Harrington,  11  Pick.  221. 

«  See  Chichester  v.  Vass,  1  Munf.  48 ;  2  Kent,  (5th  ed.)  135,  et  teq.  If  the  husband 
bavins  been  appointed  administrator,  then  dies  leaving  part  of  Uie  estate  not  admin- 
istered, his  executor  er  administrator  is  entitled  to  be  administrator  de  Ixwis  non,  in 
S reference  to  her  next  of  kin.  Donnington  v.  Mitchell,  1  Oreen  Ch.  243 ;  Hendren  v. 
Olgin,  4  Munf.  231 ;  2  Kent,  (5th  ed.)  136. 
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the  Coart  may  leasonablj  infer  the  diaagreemen^  of  tlie  husband  to 
the  interest  of  the  wife,  and  an  extinguishment  of  her  rights  (9)  '} 
and  it  seems  probable  that  the  only  evidence  of  this  would  be  held 
to  be,  either  the  fact  of  the  husband  having  recovered  judgment  on 
the  contract,  or  of  his  having  actually  received  the  money  due 
there(m  (t);  or  of  its  having  been  extinguished  by  some  arrange* 
ment  to  which  the  husband  was  a  party  ;  as  where  the  maker  of  $ 
promissory  note,  made  to  the  woman  before  marriage,  after  the 
marriage  gave  a  bond  to  trustees  under  a  post  nuptial  settlement, 
for  the  sum  due  on  the  note,  the  trusts  of  the  settlement  being  for 
the  benefit  of  the  wife  for  life,  of  the  husband  for  life,  and  then  for 
the  children  (u),  ^£ut  the  mere  payment  to  the  husband  of  inter*  [  ^161  J 
est  due  on  a  promissory  note  made  to  the  wife  dum  Bolat  is  not  evi- 
dence of  a  reduction  of  the  note  into  possession  (2;)., 

If  the  wife  survive  her  husband,  and  a  debt  or  demand  accruing  RigJ^ts  of 
upon  her  agreement  before  coverture  is  then  outstanding,  she  is  en-  ^^lyeg 
titled  to  it,  and  his  personal  representative  has  no  claim  (y).^    And  her  kus- 
it  is  questionable  how  far  even  an  assignment  by  the  husband  and  ^^^^* 
wife  of  the  wife's  chase  in  action,  for  a  valuable  consideration,  is 
binding  on  the  wife,  where  the  husband  dies  in  her  lifetime  (2).^ 

If  a  feme  9ole  marry  pending  a  suit  brought  by  her  (a);  or  sue  ^^f'J^^'Sip 
alone  upon  a  contract  made  before  marriage  (b);  the  defendant  U^^^ 
cannot  avail  himself  of  the  coverture,  except  by  ple.a  in  abate-  ple«dediii 
ment  (c)>  •baunwitt 

The  liMUtjf  o£  the  husband  up<m  a  contract  entered  into  by  hi^  Li&unty 

of  the  hwh 

(9)  SctfpeUini ».  AtduMon,  7  Q.  B.  864,  •.  Kate,  6  Watte  ds  Sw^.  290.]  5!!?if?*. 

876.  (y)  Co.  lit.  351  a;  1  Roll  Abr.  860;  rJ'tTf. 

(I)  Id.;  Sherriiiffton  v.  Yates,  12  M.  4f  Com.  Pig,  "Baron  and  Feme,"  JR),  8.   ^^3««* 

W.  85o,  865 ;  OarforUi  v.  Bradley.  2  Vee.  See  Adama  v.  Lavender,  M'CL  &  T.  41,  m  2^ 

sen.  675-76;  Milner  v.  Milnes,  3  T.  H.  to  effect  of  decree  in  equity.  ''^^ 

627,  631 ;  Co.  Lik  351  b.  (z)   Hatchings  v.  Smith,  9  Sim.   187, 

(ti)  Bornham  v,  Bennett,  9  Jnr.  888,  V ,  146 ;  Purdew  v.  Jackson;  ttqjra, 
C.  Bnioe.    See  ftarther  on  this  sulgeot,        (a)    Bac.    Abr.    "  Abatement,'*    (0.) ; 

Pordew  v,  Jaokson,  I  Boss.  1,  45.  Morgan  v.  Painter,  6  T.  R.  265. 

(z)  Hart  9.  Stephens,  6  Q.  B.  987.  [Nor  <b)  Milner  v.  Milnes,  3  T.  B.  627,  681. 
ia  the  ftct  (hat  he  j<Hned  with' her  in  giv-        (c)  And  see  Bendiz  v.  Wakeman,  13  Bl 

ing  a  receipt  for  the  principaL    Timbers  &  W.  97. 

1  BUmnt  9.  Bestland,  5  Tesey,  ^nmner's  ed.)  515,  note  (a)  and  oases  upon  this 
point;  Parsons  v.  Parsons,  9  N.  Hamp.  321 ;  Tucker  0.  Gordon,  5  N.  Hamp.  564 ;  2 
Kent,  (5th  ed.}  186, 137 ;  Latourette  0.  WilUams,  1  Barbour,  9 ;  Bell  v.  Bell,  1  Kelly, 
637 ;  Woelpers  Appeal,  2  Barr,  71. 

*  Schuyler  v.  Hoyie,  5  John.  Ch.  196 ;  2  Kent,  (5ih  ed )  185 ;  Hayward  p.  Hayward, 
90  Pick.  517 ;  Snowhill  v.  SnowhiU,  1  Green,  Ch.  80 ;  Blount  v,  Bestland,  5  VeseT, 
(Bomner's  ed.)  515,  in  note ;  Strong  v.  Smith,  1  Mete.  476 ;  Kintsinger's  estate,  2  Ash- 
mead,  456 ;  Sayre  v.  floumoy,  3  Kelly,  541 ;  Legg  e.  Legg,  8  Biass.  99 ;  Killcrease  o, 
Killorease,  7  Howard  (Miss.)  311 ;  Boeers  0.  Bumpass,  4  IredeU  £q.  385;  Stephens  «. 
Beal,  4  Oeor|^,  319 ;  Glasgow  9.  Sands,  3  Gill  &  John.  96. 

*  See  2  Kent  (5th  ed.)  138;  Bfitford  v,  Mitfbrd,  9  Veser  (Sumner's  ed.)  87;  taa 
Spps  9.  Van  Deusen,  4  Paigo,  64 ;  OutcaU  9.  Van  Winkle,  1  Green,  Ch.  516 ;  Hartanaa 
9.  Dowdel,  1  Rawle,  279 ;  Parsons  9.  Parsons,  9  N.  Hamp.  321,  322 ;  Browning  9. 
Headley,  2  Bobinson  (Ya.)  340;  Matheney  9.  Guess,  2  Hill,  Ck,  63 ;  Poor  9.  Huleton, 
16  N.  Hamp.  564. 

*  Parker  9.  Way,  15  N.  Hamp.  51 ;  Lyman  9.  Ellery,  7  Vermont,  506 ;  Haines  9, 
CorlisB,  13  Mass.  659 ;  Bates  9.  Stevens,  4  Vermont,  545.  See  Swan  9.  Wilkinson,  14 
Mass.  295 ;  NeweU  9.  Marov,  17  Mass.  341.  A  suit  in  nsh  a  case  in  Massachusetti 
ia  not  abatoable  at  aU,  if  tha  husband  ohoooa  to  beoome  a  party  to  it.  BaT.Stoh.9fi| 
1 21.  . 
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wife  hrfore  ooyertose,  is  also  conditional.  For,  although  he  is  liable 
jcmUy  fvkh  her  (d)  during  the  marriage,  that  is,  during  her  life,  upon 
all  her  contracts  made  dam  9ola,  how  improvident  soever  they  may 
have  been,  and  although  he  may  have  received  no  fortune  wi&  her ; 
yet  he  cannot  be  sued  alone,  even  upon  an  express  subsequent 
promise  by  himself,  unless  there  be  some  new  consideration  for  the 
same  accruing  to  him,  or  causing  an  inconvenience  or  delay  to  the 
creditor  (e).  And  upon  her  death,  his  personal  liability,  that  is,  his 
responsibility  in  the  character  of  husband,  is  absolutely  destroyed, 
.  although  he  may  have  received  a  large  fortune  with  her  (/).^  In 
such  cases,  the  husband  is  liable  only  as  administrator  of  his  wife, 
in  the  event  of  his  administering  to  chases  m  oc^tbn  belonging  to  her, 
and  not  reduced  into  possession  by  him  during  the  coverture  (g) ; 
and  upon  the  same  principle,  the  wife,  if  she  survive,  is  liable  upon 
her  contracts  made  before  marriage  (h).^ 
[  ^152  ]  ^The  discharge  of  ihe  husband  under  the  Bankrupt  or  Insolvent 
Acts,  is  a  good  defence  to  an  action  brought  against  him  jointly  with 
his  wife,  for  a  debt  due  from  the  wife  before  coverture  0.^ 

2.  Of  tbe  Ooatraots  of  Muried  Women,  made  after  Marriage. 

1.  Generally  speaking,  a  married'  woman  cannot  acquire  any 


]Sc^a^M  legal  right  to  personal  property  during  her  coverture  ^  and  if  she 
Bzom  have  money  or  goods  in  her  possession,  and  she  lend  the  one  or  sell 
the  other,  the  right  to  recover  the  debt,  or  the  value  of  the  property 
thus  parted  with,  vests  in  the  husband.  Thus,  where  a  nusband 
and  wife  had  separated  by  agreement,  and,  during  the  separation, 
he  had  paid  her  a  certain  sum  weekly  for  her  support ;  and  the  wife, 
having  saved  a  portion  of  her  allowance,  invested  it  in  stock,  which 
she  anerwards  sold,  and  disposed  of  the  proceeds  by  way  of  gift : 
it  was  held,  that  the  husband  was  entitled  to  recover  the  money  so 


(<Q  The  deolaratioB  mntt  not  state  a  ootbt  half  a  year's  rent,  due  npon  a  de- 
promise  by  the  hnsband  and  wifi  after  the  mise  to  his  wifo  dum  9ola^  the  marriage 
marriaoe  to  pay  the  debt ;  Morris  v.  Nor-  having  ocoured  in  the  middle  of  the  car- 
folk,  1  lannt.  212 ;  Pittam  v,  Foster,  1  B.  rent  half-year  for  which  the  arrears  were 
&  0.  248 :  a  a  2  D.  &  R.  868.    As  to  ar^  claimed. 

zesUng  her  or  taking  her  in  execution,        (/)  Id.;  Com.  Dig.  **  Baron  and  Feme," 

see  B^on  v.  Jones,  15  M.  ft  W.  566;  (2  C.),  and  (N.) 

Slater  v.  Afillo,  5  M.  ft  P.  608;  &  C.  7        (g)    Id.    [Donnington  e.   Mitchell,    1 

Bine.  606.  Green,  ch.  248,  Howes  v.  Bigelow,  18  Maaa. 

(e)  Bao.  Abr.  "  Baron  and  Feme,"  (K) ;  884,  890.] 
Heard  v.  Stamford,  Ga.  t  Talb.  178 ;  k  0.        (A)  Mitchinson  v,  Hewson,  7  T.  R.  860 ; 

8  P.  Wms.  409 ;  Blitehinson  v.  Hewson,  7  Woodman  v.  Chapman,  1  Camp.  1^. 
T.  B.  848.    In  Richardson  v.  Hall,  1  B.  ft        (t)  Sherrington  ».  Yates,  12  M.  ft  W; 

B.  60,  k<wa8  held,  that  a  husband  could  855,  864;  Miles  v.  Williams,  1  P.  Wms. 

not  be  sued  fortmand  ooaqMOion,  to  re-  249 ;  Lookwood  «.  Salter,  5  B.  ft  Ad.  808. 

~  -  -  -         —  -         ■  _  ■ 

^  Morrow  e.  Whitesides,  10  B.  Monroe,  411 ;  Warren  p.  Williams,  Sup.  Ct.  Mass. 
Worcester,  Oct.  1852 ;  Tabb  v.  Boyd,  4  Call  458 ;  2  Kent  (5th  ed.)  148 ;  Bnckner  ». 
Qjrmth,  4  Besaus,  871 ;  Witherspoon  v,  Bubose,  1  Bailey,  Ch.  166 ;  Moon  v,  Hendersom, 
4Desaus,  459. 

*  Chapline  v.  Moore,  7  Monroe,  150. 

*  Pitkin  V.  Thompson,  18  Pick.  64,  67. 

*  But  in  the  state  of  Maine,  under  recent  statutes,  relating  to  the  property  of  mar- 
ried women,  the  property  in  a  negotiable  note  may  pass  from  the  husband  to  the  wife 
during  eorerture,  by  his  indorsement  and  delivery  of  it  to  her.  And  lUffcer  dissolutioii 
ef  the  marriage,  snoh  indorsee  may  maintain  a  suit  upon  the  note  in  her  own  namow 
Motley  f .  Sawyer,  84  Main»»  540. 
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given,  afl  money  lent  to  the  donee  (fe).  So  the  husband  is  entitled  to     Of  thb^ 
claim  the  earnings  of  the  wife's  personal  labor  {l);  and  if  a  bond,  ^ j^^^J^  * 
bill  of  exchange,  or  promissory  note,  be  made  payable  to  her  during    thsbsoit. 
the  marriage,  he  may  interpose,  and  claim  and  recover  the  amount  s^^v<^/ 
(m).^    In  Bke  manner,  a  bill  or  note  made  payable  to  a  married 
woman,  passes  by  the  indorsement  of  the  husband  alone  (n).     But 
in  none  of  these  cases  does  the  interest  vest  absolutely  in  the  hus- 
band ;  and  it  will  survive  to  the  wife  in  the  event  of  his  death 
during  the  coverture,  unless  he  has  previously  reduced  the  chose  in 
action  into  possession  (o).^ 

So  where  a  party  actually  receives  money  or  goods  belonging  to 
the  husband,  under  a  contract  with  the  wife,  there  can  be  no  doubt 
of  the  husband's  right  to  follow  such  property,  and  to  obtain  redress 
from  the  holder  thereof  ,  though  the  latter  was  not  at  the  time  aware 
of  the  marriage.  So,  in  the  case  of  executory  agreements, — ^the 
other  contracting  party  in  which  was  aware  of  the  marriage,  and  yet 
conjbracted  with  the  wife  without  consulting  the  husband, — it  would 
probably  be  considered,  that  the  husband,  although  he  had  not  in- 
vested his  wife  with  a  prior  authority  **to  make  the  contract,  would  [  *168  ] 
have  the  right,  either  to  repudiate  such  contract,  or  to  sanction  it  as 
having  been  entered  into  with  his  assent,  through  the  agency  of  his 
wife  (p).     But  if  the  party  entered  into  the  contract  with  the /erne. 


(h)  Messenger  v.  Clarke,  6  Ezch.  388. 

(0  Com.  Dig.  *'  Baron  and  Feme/'  (W.) ; 
Bac.  Abr.  "Baron  and  Feme/'  (K.) ;  Bid- 
good  V,  Way,  2  Bl.  R.  1239 ;  Carpenter  w. 
f  austin,  1  Salk.  114 ;  Holmes  v.  Wood,  2 
WilB.  424 ;  Chambers  0.  Donaldson,  9  East, 
472. 

(m)  Per  Curiam,  Howard  v.  Oakes,  3 
Szch.  136,  140;  Ankerstein  v.  Clarke,  4 
T.  B.  616 ;  FhiUiskirk  0.  PluckweU,  2  M. 


&  S.  393.  Howeyer,  in  some  of  these 
cases,  he  may  elect  to  join  her  as  a  plain* 
tiff  with  him. 

in)  Mason  v.  Morgan,  2  A.  <fe  E.  30. 
o)  Scarpellini  v.  Atcheeon,  7  Q.  B.  864, 
I ;  Gaters  v.  Madeley,  6  M.  &  W.  423; 
and  see  Howard  v.  Oakes,  iupra, 

(p)  See  Smith  t;.  Plomer,  15  East,  607, 
610,  611. 


1  Commonwealth  0.  Manley,  12  Pick.  173 ;  Sutton  v.  Warren,  10  Metcalf.  451 ;  ^la- 
grader  V.  Stewart,  4  How.  (Miss.)  204 ;  Wade  v.  Grimes,  7  How.  (Miss.)  425 ;  Green- 
leaf  9.  Hin,  31  Maine,  562.  Where  a  note  was  given  to  a  married  woman,  who  Ured 
separate,  it  was  held  to  become  the  property  of  the  husband,  although  he  never  as- 
sented. Swann  «.  Gage,  1  Hayw.  3.  See  Brown  v,  Langford,  3  Bibb,  497.  So  where 
iiie  husband  lives  apart  firom  his  wife,  and  in  adultery  with  another  woman,  he  may 
still  claim  the  properly  and  earnings  of  his  wife.  Russell  v.  Brooks,  7  Pick.  65 ; 
Turtle  v.  Muncy,  2  J.  J.  Marsh.  82 ;  Washburn  t.  Hale,  10  Pick.  429.  See  Haskins  v. 
MiUer,  2  Dev.  360 ;  Hawkins  v.  Craig,  6  Monroe,  257  ;  Hyde  v.  Stone,  9  Cowen»  230 ; 
Moi^^n  V.  Thames  Bank,  14  Conn.  99.  But  where  a  husband,  immediately  after  the 
marriage,  deserted  his  wife  and  married  another  woman,  and  never  returned  to  hi» 
wife  or  contributed  in  any  manner  to  her  support,  she  was  held  entitled  to  th^  per- 
sonal property  acquired  by  her  during  such  desertion.  Starrell  ».  Wynn,  17  Serg.  & 
B.90. 

>  Sayre  9.  Flonraoy,  3  Kelly,  541 ;  Fisk  9.  Cushman,  6  Gushing,  20 ;  Ames  v.  Chew, 
6  Met  820,  323;  Draper  v.  Jackson,  16  Mass.  480 ;  Stanwood  v.  Stanwood,  17  Mass. 
57 ;  Phelps  «.  Phelps,  20  Pick.  556 ;  Adams  v,  Brackett,  5  Metcalf,  280 ;  Jackson  v. 
Pftrks,  Suffolk  Co.  Mass.  1853,  March  T.  S.  Jud.  C ;  post,  168.  So  where  the  husband 
sad  wife  have  been  divorced  a  vinculo,  she  becomes  entitled  to  her  choses  in  action 
not  reduced  into  possession  by  him.  Legg  v,  Legg,  8  Mass.  99 ;  Kintzinger's  estate,  2 
Asimiead,  455.  But  in  Prescott  v.  Brown,  23  Maine,  305,  it  was  held  that  the  wife, 
surviving  her  husband,  cannot  maintain  an  action  for  her  personal  labor,  performed 
for  another  daring  coverture,  unless  there  is  an  express  promise  of  payment  to  her- 
self; and  the  court  cite  as  sustaining  this  doctrine,  Pratt  t>.  Taylor,  Cro.  Eliz.  61 ; 
Brashford  o.  Bncking^am,  Cro.  Jac.  77  and  206;  Weller  v.  Baker,  2  Wilson,  421; 
HolMS  r.  Wood,  ib ;  Bnckley  ».  ColUer,  1  Salk.  114. 
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in  ignorance  of  Iter  marriage,  and  she  had  not  at  the  time  anj 
authority  to  bind  the  husband,  and  did  not  profess  to  act  for  him,  it 
might  perhaps  be  considered,  at  least  in  the  case  of  a  contract  ex- 
ecutory on  both  sidesy  that  the  husband  had  not  the  option  either  to 
recognise  or  abandon  the  contract,  and  that  it  would  not  bind  the 
other  party  thereto  (j).^ 

Hu8BAHi>'9       2.  Of  the  UahiUty  of  the  husband  upon  his  wife's  contracts  during 
^'^*»°'"^-  coverture. 

jfc  Genex^        ^  married  woman  has,  in  general,  no  original  power  or  authority, 
by  virtue  of  the  marriage^  to  bind  her  husband  by  any  of  her  con- 
tracts (r);  nor  does  the  liability  of  the  husband  on  his  wife's  en- 
gagements during  marriage  depend  upon  the  principle,  that  he  be- 
comes entitled,  by  the  marriage,  to  her  property, — ^for  he  is  respon- 
sible, although  she  brought  him  nothing.     But  it  rests  entirely  on 
the  supposition,  that  they  were  entered  into  by  her  as  his  agent, 
and  hy  his  authority ^ — a  question  which  it  is  for  the  jury  to  determine, 
upon  all  the  facts  of  the  case  («);  and  if  his  assent  do  not  appear 
by  express  evidence,  or  by  proof  of  circumstances  from  which  it  may 
reasonably  be  inferred^  he  is  not  liable.^ 
Oases  in         A  wife,  indeed,  with  respect  to  certain  contracts,  e.  g.  such  as 
wife's  oon-  '^^^^  ^  necessaries  for  her  husband's  family  is  regarded  pimd  facie 
itwAprimA  9A  possessed  of  a  general  authority,  arising  from  the  duty  and  lia- 
faeia  binds  bility  of  the  husl^d  to  provide  his  wife  and  children  with  necessa- 
tibie  has-      ^.j^g  ^^^  8      g^t  with  respect  to  other  contracts,  she  is  not  to  be  re- 
garded as  his  agent,^  unless  circumstances  showing  an  authority 

(q)  See  Sanndenon  v.  Griffiths,  6  6.  &  368 ;  Freestone  v.  Butcher,  9  0.  &  P.  648; 

C.  909 ;  S.  0.  8'  D.  &  R.  643.  Spreadbury  v.  Chapman,  8  C.  &  P.  371. 

(r)  Per  Holt,  C.  J.,  Etherington  v.  Per-  U)  See  Bead  v.  L^fBrd,  6  Szoh.  636; 

rot,  2  Ld.  Raym.  1006.  and  £mmett  e.  Norton,  8  0.  &  P.  506. 

(«)  Lane  v.  Ironmonger,  13  M.  &  W. 

1  A  married  woman  cannot  in  general  bind  herself  by  her  contracts.  Sandford  v. 
McKean,  3  Paige,  117 ;  Selph  v.  Howland,  23  Miss.  (1  Gush.)  264.  She  cannot  enter 
into  a  partnership  contract.  CoUyer  Partn.  §  15.  She  cannot  charge  herself  as  a 
party  to  a  bill  or  note.  Story,  Prom.  Notes,  §  85 ;  Bayley  Bills,  (2nd  Am.  ed.)  41 ; 
Byles,  Bills,  (6th  Eng.  ed.)  48 ;  Sheppard  v.  Kindle,  3  Humph.  80;  Wilson  v.  Cheshire, 
1  M'Cord,  Ch.  233 ;  Goodhue  v.  Barnwell,  Rice,  Ch.  198.  Her  contracts  are  void  In 
law.  As  an  agreement  made  by  her  for  the  sale  of  her  real  estate,  though  made  with 
her  husband's  assent  and  for  a  good  consideration,  is  yoid.  Lane  v.  McKeen,  15  Mune| 
304.  And  where  she  has  made  a  promissory  note  during  coverture,  a  promise  by  her 
after  her  husband's  death  to  pay  the  same  without  any  new  consideration,  wiB  not 
support  an  action  against  her.    Vance  v.  Wells,  6  Alabama,  737. 

But  where  a  married  woman  entered  into  a  partnership  agreement  with  a  third 
person,  which  was  by  t^e  express  terms  of  the  agreement  to  continue  beyond  the  death 
of  the  husband,  it  was  held  that  the  continuance  of  the  partnership  beyond  his  death 
related  back  to  the  time  of  the  agreement  and  was  a  ratification  thereof.  Er^tt  ai 
Watts,  10  Paiae,  82. 

3  Sawyer  t>.  Cutting,  23  Vermont,  486 ;  Cany  v.  Patton,  2  Aahmead,  140.  See  Gray 
V,  Otis,  11  Vermont,  628. 

•Sheltonr.  Pendleton,  18  Conn.  417;  Pickering  c.  Pickering,  6  N.  Hamp.  124; 
Makinley  r.  M'Gregor,  3  Wharton,  369 ;  Felker  v.  Emerson,  16  Vermont,  653.  And 
her  declarations,  made  while  engaged  about  such  business,  are  admissible  against  her 
husband  in  the  same  manner  as  the  declarations  of  other  agents  while  engaiged  about 
the  business  of  their  principals.    Pickering  o.  Pickering,  Supra. 

4  Besjamin  v.  Benjamin,  15  Conn.  347.  She  cannot  lend  his  property.  Qreen  v. 
Sperry,  16  Vermont,  390.  But  see  Church  9.  Landers,  10  WendeU,  29,  where  it  was 
held  that  she  might  let  his  horse,  when  he  was  absent  from  home,  and  no  other  person 
had  authority,  and  she  was  not  forbidden  to  do  so. 
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from  him  be  eiq^resslj  proved  (u)  ;  and  even  where  circumstances  Hvsbakd's 
are  proved  from  which  the  law  would,  generally  speaking,  presume   l*^^njTT. 
that  he  had  empowered  his  wife  to  contract  for  him ;  yet  if  such  ^■^'"v"^-^ 
presumption  be  rebutted  by  express  evidence,  he  will  not  be  respon* 
sible  (x)f 

^Aooordinely,  it  may  be  stated  as  a  general  rule,  that  a  fyme  <xh  [  0^54  j 
vert  cannot  bind  or  charge  her  husband  by  any  contract  made  by 
her  wiiJiout  his  authority  or  assent,  precedent  or  subsequent,  express 
or  implied  M,^ 

And,  as  me  wife's  power  is  altogether  founded  on  the  presump-  Authority 
tion  of  authority,  it  follows  that  her  husband's  death  revokes  her  Toked\y** 
authority;  and^that  she  then  ceases  to  have  the  power  to  bind  her  husband's 
estate  injvturo,  even  by  continuing  to  order  necessaries  for  herself  ^•^^ 
and  children;  although,  at  the  time,  both  she  and  the  trades* 
man  who  fumidoied  such  necessaries  were  ignorant  of  his  death.     In 
such  a  case,  therefore,  ihe  husband's  executor  is  not  liable  for  neces- 
sariea  supplied  after  his  decease  (z).      Nor  can  the  party  who  sup-    , 
plied  ^biem  recover  tiie  price  in  an  action  against  the  woman  her- 
self (a).     But,  in  a  recent  case,  a  husband  was  held  liable  for  neces- 
saries supplied  to  his  wife  during  the  period  of  his  lunacy  (i).^ 

This  subject  may  perhaps  be  better  explained,  by  considering  the  Not  by  his 
extent  of  the  husband's  liability  upon  his  wife's  contracts,  entered    ^^7* 
into— 

Ist.  During  oohabitatiim ; 

2nd.  During  their  ^qmratum  by  mutual  eonsent,  or  in  consequence 
of  the  huiban^g  act  or  misconduct ; 

3rd.  during  their  ^eparatuniy  occasioned  by  the  act  or  misconduct 
of  the  wife. 

(«)  Ses  Meredith  v.  Footner,  11  M.  &  2  8tr.  1214,  n.  Q)  ;  Waithmaa  9.  Wake 

W.  202 ;  Hockmaa  e.  Femie,  3  M.  &  W.  field,  1  Camp.  121 ;  Holt  v  Brien,  4  B.  &  . 

505 ;  Attorney-General  f .  Riddle,  2  C.  &  Aid.  255,  per  Best,  J.;  Montague  o.  Bene- 

J.  4S3.    She  may  be  his  agent  with  his  diet,  3  B.  &  G.  681 ;  a  C.  5  D.  &  R.  532. 

■■wnii  to  aooq[»t  or  indoree  bills,  eyen.in  When  the  wife's  statement  or  admission 

her  own  name,  fer  him ;  see  lindus  v,  binds  the  husband ;  Mereditii  v,  Footner, 

BradweU,  5  C.  B.  583 ;  Barlow  v.  Bishop,  11  M.  &  W.  202 ;  Huckman  v.  Femie,  3 

1  fiaet,  432 ;  Prestwiok  0.  Marshall,  5  M.  M.  &  W.  506 ;  Attorney-General  v.  Riddle, 

A  P.  513 ;  a  G.  7  Bing.  565.    From  what  2  G.  4^  J.  493;  Emerson  f .  Blonden,  1  J^, 

circnmstanoes  such  assent  will  be  implied  R.  142 ;  Glifford  v.  Burton,  1  Bing.  199. 
tee  linduB  v.  BradweU,  sumra.    [Makinley        (y)   Per  Hyde,  J.,  Manby  v.  Scott,  1 

eu  McGregor,  3  Wharton,  369.]  Mod.  R.  125 ;  Montague  o.  Benedict,  8  B. 

(z)  Manl^  9.  Scott,  1  Sid.  109 ;  1  Lev.  &  G.  631 ;  a  G.  5  D.  &  R.  532. 
4;  8.  C.  12  Mod.  128;  1  Salk.  118;  Bac.        (z)  Blades  v.  Free,  9  B.  &  G.  167. 
Ahr.  "  Baron  and  Feme,"  (H.)  ;  Gom.  Vift.        (a)  Smout  v.  Ilberry,  10  M.  &  W.  1. 
"Baron  and  Feme,"  (Q.) ;  Hayne  v,  Rol-        (6)  Read  t>.  Legard,  6  Exch.  636. 
Utfton,  4  Burr.  2177;  Bolton  v.  Prentice, 

1  See  Alexander  e.  Miller,  16  Penn.  State  Rep.  215.  Whether  the  husband  is  sick, 
or  in  health,  absent  or  at  home,  his  wife  is  not  presumed  to  be  his  asent  generally,  or 
to  be  iBtmsted  with  any  authority  in  relation  to  his  affurs,  other  than  Uiat  which  it 
la  venal  and  onstomary  to  confer  upon  a  wife.  Sawyer  p.  Gutting,  23  Vermont,  486. 
Bee  Hazard  v.  McFarland,  Sup.  Gt.  N.  York,  March,  1852,  5  Law  Rep.  (17.  a)  96. 

*  The  same  was  held  in  Shaw  v.  Thompson,  16  Pick.  198,  200.  But  his  luna<7,  or 
Ine^Mcity  ftxMn  sickness,  will  not  giro  her  authority  to  do  any  acts  on  his  account  to 
bind  him,  which  she  could  not  do  if  he  was  sane  or  welL  See  Alexander  v.  Miller,  16 
Fsmn.  State  Rep.  215 ;  Sawyer  v.  Gutting,  23  Yermont,  486. 
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liXABIUTT. 

Huaband^s 
liablUtj 
daring  oo- 
habiU- 
tioii. 


[  n55  ] 


Not  afieoi- 

edbj 

wifb's 

adultery 

during 

oohabita- 

tioa.       I 


Articles 
most  be 
Supplied 
bonifide. 


Ist.  Cobabitation  affords  strong  presumptive  eyidenoe  of  tha  Ims^ 
band's  assent,  to  agreements  made  by  the  wife  for  the  supply  of 
goods  for  herself  or  her  husband's  household,  during  that  period(c).^ 
So,  it  seems  that  she  has,  during  that  period,  an  implied  authority  to 
hire  such  servants  as  are  necessary  and  suitable  to  her  station  (d). 
So,  a  husband  who  is  living  in  the  same  house  with  his  wife,  is  liable 
to  any  extent  for  goods  which  he  permiU  her  to  receive  there  {e).^ 
And  this  liability  depends,  not  stnctly  on  the  real  circumstances  of 
the  husband,  but  on  the  appearance  which  he  allows  his  wife  to  as- 
sume in  society.  For,  whatever  may  be  the  husband's  degree,  he 
sends  his  wife  out  ^into  the  world  with  a  credit  corresponding  to  the 
rank  in  life  in  which,  by  his  sanction,  she  affects  to  be  placed  (/).^ 

So  strong,  indeed,  is  this  presumption  of  assent,  during  cohabita- 
tion, that  even  the  adultery  of  the  wife,  during  that  period,  does  not 
destroy  it  as  to  her  contracts  after  the  adultery,  and  before.she  is 
separated  from  her  husband  (g).  And  where  it  appeared  that,  the 
defendant's  wife  having  committed  adultery,  he  separated  himself 
from  her,  hU  left  her  in  his  house  toith  tv9o  chUdrea,  lecaring  his  name^ 
and  without  making  any  provision  for  her  in  consequence  of  the  sep- 
aration ;  and  she  continued  to  reside  in  the  house  in  a  state  of 
adultery :  it  was  held,  that  the  husband  was  liable  for  necessaries 
furnished  to  her  in  the  house  in  which  she  was  so  left  with  the  chil- 
dren ;  it  not  appearing  that  the  plaintiff  knew,  or  might  readily 
have  known,  the  circumstances  under  which  she  was  living.  But 
Chief  Justice  Eyre  observed,  "  K  the  defendant,  in  another  action 
brought  against  him  by  some  other  tradesman,  shall  be  aUe  to  estab- 
lish the  notoriety  of  his  wife's  situation,  he  may  defend  himself:" 
and  Mr.  Justice  BuUer  remarked,  that  the  case  was  anomalous  (%)• 

"  In  an  action  against  Sir  Francis  Withers  (e),  Seqeant-at-Law, 
and  heretofore  Justice  of  the  King's  Bench,  for  wares  sold  and  de- 
livered by  the  plaintiff  to  the  wife  of  the  defendant,  it  appeared  that 
the  goods  were  silver  fringes  and  lace  for  a  petticoat  and  side-saddle  ; 
and  that  they  were  all  delivered  within  the  compass  of  four  months, 
and  that  they  amounted  to  94Z.;  and  that  part  of  them  were  deliver* 
ed  to  a  carrier  for  the  wife  of  the  defendant,  by  the  order  of  Mrs. 
Eider,  upon  a  letter  of  the  wife  to  Mrs.  Rider,  and  that  the  other 
part  were  delivered  upon  a  letter  of  the  wife  to  the  plaintiff.  It  waa 
proved  that  these  laces  were  worn  and  used  by  the  wiie  tn  the  view  of  the 


(a)  Robinfion  v,  Greinold,  1  Salk.  119  ; 
I  G.  6  Mod.  172,  per  Holt,  C.  J.;  Bae. 


(c)  Montague  f^.  Benedict,  3  B.  &  0. 
631.  8. 

(rf)  White  V,  Cuyler,  1  Esp.  R  200;  a    Abr.  **  Baron  and  Feme,"  (H.) 
C.  6  T.  R.  176.  (h)  Norton  v.  Fazan,  1  B.  &  P.  226. 

(e)  Per  Lord  Ellenborongb,  C.  JF.,  Waith>        (t)  Martin  v.  Withers,  5  W.  &  M.  Simi- 
man  v.  Wakefield,  1  Camp.  121.  ners  Bep.  348. 

(/)  Per  Lord  EUenborough,  C.  J.,  Id. 


1  See  Henderson  v.  Stringer,  2  Dana,  292 ;  M'Cntcben  v.  M'Gahay,  11  Johns.  281 ; 
Makinley  v.  McGregor,  3  Whart  869. 

»  Burk  V.  Howard,  13  Mis.  241. 

*  Where  the  ill  health  of  the  wife  of  a  miller,  who  was  receiying  $30,  per  m<mtli, 
required  her  to  ride  oat  in  pleasant  weather,  a  horse  worth  forty-fixe  dollars,  pur- 
chased for  her  use,  was  regarded  as  not  unsuitable  to  the  miUer's  ciromnstances ;  the 
question  of  suitableness  was,  howerer,  left  to  the  jury.  Cornelia  p,  Sllis,  11  lUinois, 
584. 
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d^endani;  and  that  the  toife  at  that  time  lived  with  the  d^endant  in  the  Hubbaivd's 
same  house.  For  ike  defendant^  it  was  inaisted,  that,  long  time  be-  i«iABii.iTT. 
fore  the  delivery  of  these  goods,  there  was  a  difference  between  him  ^■^'"v"^-^ 
and  his  wife :  and  that  they,  for  the  space  of  two  or  three  years,  had 
not  lived  together ;  and  that  the  wife  declared  to  the  defendant 
that  she  would  charge  him  with  5002.  in  one  term,  and  have  him 
in  ^abl  in  the  next ;  and  all  this  before  the  goods  were  delivered  ; 
and  that  for  many  years  the  wife  had  an  allowance  for  clothes  of 
50Z.  ptr  annum.  No  evidence  was  given  that  she  had  any  occasion 
to  have  these  clothes,  so  that  they  could  appear  to  be  necessary. 
The  same  day  another  action  *was  tried  for  velvet  and  tissues,  of  3Z.  [  ojgg  .] 
per  yard,  to  the  value  of  80Z.  Treby,  C.  J.,  directed,  that  if  the  jury 
found  the  plaintiff  innocent  of  the  design  of  the  wife  to  ruin  the  hus- 
band, and  delivered  the  laces,  &;c.,  as  goods  fit  for  the  wife,  and  upon  .  ' 
the  credit  of  the  husband,  without  notice  of  the  difference  between 
them,  that  the  husband  shall  be  obliged  to  pay  the  plaintiff;  for  it 
is  part  of  his  promise  of  marriage  to  feed  and  clothe  her,  and 
though  she  had  an  allowance,  this  was  secret,  and  of  which  the 
plaintiff  had  not  notice.  But  that,  if  the  plaintiff  had  notice  of  the 
differences  between  the  husband  and  wife,  and  sold  them  only  to 
enable  the  wife  to  ruin  the  husband,  then  the  defendant  would  not 
be  chargeable ;  and.  though  the  husband  be  chargeable  heretofore, 
yet,  after  such  a  solemn  trial,  and  their  differences  made  so  public, 
he  held  that  the  husband  should  not  be  chargeable.  And  likewise, 
if  the  plaintiff  was  not  privy  to  their  differences,  but  delivered  these 
ffoods  innocently,  yet  if  the  goods  were  not  suitable  to  the  quality  of 
ttke  wife,  the  defendant  should  not  be  chargeable ;  and  if  part  be  only 
suitable,  he  should  be  charged  for  that  part  only.  Upon  this  di- 
rection the  jury,  being  of  ^ntlomen,  found  generally  for  the  plain- 
tiff for  his  whole  damages. 

And  proof  that  the  husband  has  paid  for  articles  ordered  by  his 
wife  for  domestic  use,  has  been  held  to  be  evidence  to  go  to  the  jury, 
of  an  authority  in  the  wife  to  bind  him  by  contracts  of  a  different 
description  (j). 

But  even  cohabitation,  and  a  knowledge  on  the  part  of  the  hus-  How  pre- 
band  that  his  wife  has  contracted  for  goods,  are  only  presumptive,  "^^^'^ 
not  conclusive  evidence  of  his  assent  and  consequent  liability.     And  band's  li»- 
this  presumption  may  be  repelled  by  circumstances ;  as  by  proof  biiity  maj 
that,  although  the  husband  saw  some  of  the  goods  which  his  wife  ^^^  '^ 
Lad  ordered,  he  disapproved  of  her  conduct  in  ordering  them  (k). 

So,  if  the  facts  of  the  case  show  that  the  tradesman  gave  credit  Credit  giT- 
mi^  to  the  wife,  and  the  jury  find  that  to  be  the  fact,  the  husband  «» *<>  ^^^ 
ii  not  liable.^    The  plaintiff  (f),  a  milliner,  in  the  course  of  six 
months,  supplied  articles  of  dress  to  the  wife  of  the  defendant,  an 
apothecary  in  a  small  country  town,  to  the  amount  of  nearly  200i 

01  M'066rge  v.  Egan,  7  Sootk  112.  4  B.  &  Aid.  255 ;   and    see    Taylor  p. 

(k)  Atkins  ti.  Cnrwood,  7  C.  &  P.  756.  Brittan,  1  C.  &  P.  16,  note ;  and  Leggatt 

(0  Metcalfe  v,  Shaw,  3  Camp.  22 ;  reo-  v.  Heed,  Id. 
ognlted  by  Holroyd,  J.,  In  Holt  v,  Brian, 

1  See  Stammers  v,  Maoomb,  2  Wendell,  454 ;  Shelton  v.  Pendleton,  18  Gona.  417; 
9,  Fofirtie,  3  mu,  &  Car.  885. 
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HusBAHD^t  The  defendant  and  hia  wife  were  then  living  together,  bat  there 
^'^^"""'  was  no  evidence  whatever  that  he  was  aware  that  she  had  any  deal- 
^"^^^^'^^^  ings  with  the  plaintiff.  A  former  account  of  the  same  sort,  that  she 
M^pUoii  ^^  contracted  with  the  plaintiff,  without  her  husband's  *knowl- 
of  Hub-  edge,  had  been  paid  bj  her  father ;  and  he  had  requested  that  no 
Umd'8  liar  further  credit  should  be  given  to  her,  without  her  husband's  sano- 
bi  rS5)Sr^  *^^^*  -^  ^^  goods  in  question  were  subsequently  ordered  by  her 
ted.  alone ;  and  the  plaintiff  took  from  her  a  promissory  note  for  the 

[  ^157  J  amount  in  her  own  name.  Lord  Ellenborough  said,  "  The  action 
'  clearly  cannot  be  maintained  on  the  note,  as  the  wife  had  no  au- 
thority, general  or  special,  from  her  husband  as  his  agent  to  make 
it ;  and  I  think  he  is  not  liable  for  any  part  of  the  goods,  on  this 
plain  ground,  that  they  were  not  supplied  on  his  credit,  and  the 
plaintiff  looked  to  the  wife  only  for  payment.  The  credit  was  given 
to  the  wife»  and  not  to  the  husband.'' 

In  Bentley  v.  Griffin  (m),  the  defendant  was  an  attorney,  not 
in  very  extensive  practice,  and  depending  on  his  practice  for  his  in- 
come. He  did  not  occupy  with  his  family  the  whole  of  tl^e  house 
in  which  he  lived.  The  plaintiffs  had,  in  about  a  year  and  a  half, 
furnished  articles  of  fashionable  dress  to  the  defendant's  wife  to 
the  amount  of  183Z.;  and  they  proved  that  the  charges  for  the  arti- 
cles were  reasonable.  They  also  proved  that  the  wife  had  some- 
times come  in  a  curricle  to  their  shop,  and  ordered  goods.  They 
had  debited  th^  wife  in  their  books,  and  had  been  partly  paid  for 
their  ffoods  by  three  bills  of  exchange,  which  they  had  from  time  to 
time  £rawn,  directed  to  the  defendant  by  the  name  of  Mr.  Griffin  ; 
but  there  was  no  proof  that  they  were  ever  presented  to  him  for 
acceptance ;  and  the  wife  had  accepted  the  billBf  signing  only  the 
initial  letter  of  her  christian  name,  and  she  had  paid  those  acceptan- 
ces. The  husband  and  wife  had  lived  together,  and  it  was  p(h)ved 
that  the  mfe  had,  in  her  hwiban3!s  presence,  toom  wim  of  the  ctrticles 
furnished  by  the  plaintiffs.  For  the  defendant  it  was  proved,  that 
the  curricle  in  which  the  lady  had  been  seen  was  not  his,  but  that 
of  an  acquaintance ;  that  when  some  of  the  articles  were  sent  home^ 
the  wife  had  directed  her  servant  to  put  them  away,  that  her  hus- 
band might  not  see  them ;  that,  in  the  presence  of  the  defendant 
and  one  of  the  plaintiffs,  she  had  said,  that  "  her  husband  never  paid 
her  bills,  she  always  paid  her  own  ;"  that  one  of  the  bills  drawn  on 
the  husband,  and  accepted  by  the  wife,  which  the  plaintiffs  had  paid 
away  to  Hillyard,  a  lace-merchant,  being  dishonored,  the  plaintiffs 
had  written  in  urgent  terms  to  the  wife,  praying  her  to  provide  for 
the  bill,  but  had  made  no  application  to  the  husband :  and  upon 
these  facts  Heath,  J.,  left  it  strongly  to  the  jury  to  consider,  whether 
[  ^158  ]  the  Credit  had  not  been  given  to  the  wife,  ana  not  to  the  husband ; 
and  they  having  found  a  verdict' for  the  plaintiffs,  the  C!ourt  set  it 
aside,  and  granted  a  new  trial. 

If  necessaries  are  supplied  to  the  wife,  the  authority  and  assent  of 

(m)  5  Taunt.  356,  cited  by  Holroyd,  J.,  in  Holt  v,  Brien,  4  E  &  Aid.  255. 
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tiie  fi$fjBand  may  be  fairly  presumed  (n).^    But  if  goods  wbich  are  HtrBBun/B 
iw^  nefesiaries  suitable  to  the  wife's  station  be  furnished  by  her  oi>   ^-^^^jty. 
ders/tfais  circumstance  is  to  be  taken  into  consideration  by  the  jury,  )j^^^^"^^ 
as  showing  that  she  had  no  such  authority  (p).      In  such  a  case,  ^^^^^ 
therefore,  it  is  incumbent  on  the  tradesman  who  supplies  the  goods  of  Has- 
te make  inquiry  as  to  the  power  of  the  wife  to  bind  her  husband ;  ^i^*'^' 
and  either  to  show  the  husband's  express  authority  to  her  to  make  nu^y  ^e  re- 
the  purchase  ;  or  to  prove  that  he  saw  her  wear  or  use  the  articles  butted.** 
bought,  without  expressing  any  disapprobation, — ^which  may  be  con- 
sidered strong  presumptive  evidence  of  his  authority  (p).   But  mere 
proof  of  the  husband's  cohabitation  with  his  wife  is  not  sufficient  to 
render  him  liable  upon  her  contract  for  goods  which  are  extrava- 
gant (q). 

The  case  of  Montague  v.  Benedict  (r)  is  an  important  authority 
on  this  subject.  The  plaintiff  was  a  jeweller,  ana  in  the  course  of 
two  months  had  delivered  jewelry  to  the  extent  of  85Z.  to  the  de- 
fendant's wife.  It  appeared  that  the  defendant  was  a  special-plead- 
er, and  lived  in  a  ready-furnished  house,  of  which  the  annual  rent 
was  200Z.;  that  he  kept  no  man-servant ;  that  his  wife's  fortune  up- 
on her  marriage  was  less  than  40002.;  that  she  had,  at  the  time  of 
her  marriage,  jewelry  suitable  to  her  condition ;  and  that  she  had 
never  worn,  in  her  husband's  presence,  any  articles  furnished  to  her  by 
the  plaintiff.  It  appeared  also  that  the  plaintiff,  when  he  went  to 
the  defendant's  house  to  ask  for  payment,  always  inquired  for  the 
wife,  and  not  for  the  defendant :  and  it  was  held,  that  the  goods  so 
famished  were  not  necessaries ;  and  that,  as  there  was  no  evidence 
to  go  to  the  jury  (s)  of  any  assent  of  the  husband  to  the  contract 
made  by  his  wife,  the  action  could  not  be  maintained.  The  Court, 
moreover,  considered  that  the  plaintiff  had  been  guilty  of  gross 
Negligence  in  furnishing  goods  of  that  description,  and  to  that  ex-  [  ^159.  J 
tent,  without  inquiring  of  tiie  husband  if  the  wife  ordered  the  goods 
with  his  consent.^ 

And  the  decision  in  Seaion  v.  Benedict  (t)  also  demands  particular 
attention.  It  was  an  action  to  recover  282.  for  sQk,  &c.,  supplied  in 
two  months  to  the  defendant's  wife.  The  plaintiff  was  a  linen-dra- 
per and  haberdasher  at  Bichmond  ;  and  it  appeared  that  in  the  au- 
tumn, the  defendant,  who  was  a  special-pleader  in  considerable  prac- 
tice, had  occupied,  with  his  wife  and  family,  part  of  a  ready  fur- 

(n)  Freeeton^  v.  Batcher,  9  C.  &  P.  643,  Benedict.  2  M.  &  P.  66,  801 ;  S.  0.  5 

647.  ^^i:  ^^'    Fui^iture  may  be  neoessaries ; 

(o)  Luie  V.  Ironmonger,  18  M.  &  W.  see  Hunt  v,  Blaquiere,  5  Bing.  560 ;  S^  G, 

368 ;  Freestone  v.  Butcher,  tupra.  3  M.  &  P.  108. 

(p)  11;  Atkins  v.  Gnnrood,  7  0.  &  P.        (r)  3  B.  &  0.  638,  638 ;  S.  C.  5  D.  &  R. 

756.  632. 

Ug)  Emmett  v.  Norton,  8  G.  &  P.  606,        («)  The  wife's  necessity,  and  the  hus- 

510 ;  Bac.  Abr.  **  Baron  and  Feme,''  (H.) ;  band's  cireumstancet  and  degree  are,  when 

Com.  Dig.  *'  Baron  and  Feme,"  (Q.) ;  see  disputed,  to  bo  determined  by  a  jury ;  per 

fleneraUy,  Montague  v.  Benedict,  3  B.  &r  Hale,  G.  B.,  Manby  v.  Scott,  1  Bac.  Abr. 

C.  6:J3,  638;  a  C.  5  D.  &  K  532,  nom,  488;  a  G.  1  Sid.  121, 126.  ^ 

Montague  v.  Baron ;  and  see  Seaton  v,        (t)  5  Bing.  28 ;  a  G.  2  M.  &  P.  66. 

1  See  Romney  v.  Ke^es,  7  N.  Hamp.  571 :  Lookwood  t;.  Thomas,  12  John.  248 ;  Kim- 
ball 9.  Keyes,  11  Wendell,  33 ;  Mt^ahay  p.  WiUiams,  12  John.  293. 
*  See  Garey  v.  Fatten,  2  Aahmead,  140. 
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Husband's  nished  bouse  in  Twickenham,  at  the  rent  of  two  guineas  per  week. 
Liability,  fj^g  plaintiff  proved  the  delivery  of  the  whole  of  the  goods  to  the 
^•^"^^^""^^  defendant's  wife  in  his  the  plaintiff's  shop,  with  the  exception  of  one 
small  parcel,  which  was  delivered  into  her  own  hand  by  the  plain- 
tiff's boy  at  the  defendant's  door,  no  third  person  being  present. 
There  was  no  evidence  of-  any  authority,  express  or  implied,  from 
the  defendant  to  the  plaintiff,  to  give  credit  to  his  wife ;  or  that  the 
%  defendant  ever  knew  that  she  had  dealt  with  the  plaintiff,  or  that 

the  articles  furnished  were  in  her  possession.     The  defendant  proved 
that  he  had  ahmdanUy  supplied  his  wife  with  necessaries  suited  to  his 
rank  and  station  in  life ;  that  her  wardrobe  was  complete  before  she 
left  town  for  Twickenham,  and  that  he  never  saw  her  wear  any  of  the 
articles  furnished  by  the  plaintiff;  and  three  female  serv'ants  who 
lived  with  the  defendant  at  the  time,  one  of  whom  had  the  care  of  her 
mistress's  wardrobe,  deposed,  that  if  any  of  the  articles  in  question 
had  been  worn  by  her,  or  had  been  in  her  possession,  she,  the  ser- 
W6ot  of     ^^^^»  must  have  seen  them  ;  but  that  she  never  had,  and  that  she 
notioe  to  a  never  took  in  any  parcel  from  the  plaintiff.  And  upon  this  evidence, 
tradesman  the  Court  held  that  the  husband  was  not  liable, 
^st^the        Where  the  husband  etpressly  warns  a. tradesman  not  to  trust  hia 
wift.  wife,  he  cannot  be  charged  with  goods  subsequently  furnished  to  her 

by  such  tradesman :  and  a  notice  to  the  servant  usually  employed 
by  the  tradesman  is  notice  to  the  latter  (w).  It  seems,  however, 
that  during  cohabitation,  ja  general  or  public  prohibition,  not  proved 
to  have  reached  the  particular  party,  will  not  rebut  the  presumed 
Hosbaiid's  P^^®^  ^^  ^^®  ^^^®  *^  ^^^^  ^®^  husband  by  her  contracts  for  actual 
Uabilifcy      necessaries  (x). 

where        *    It  frequently  happens,  especially  in  the  metropolis,  that  a  *^ar- 

^^t^     ried  woman  carries  on  a  trade  personally,  and  apparently  on  her 

trade.         own  account :  and  it  seems  that  if  the  husband  reside  with  his  wife, 

[  ^160  ]  and  is  aware  that  she  carries  on  such  trade,  or  if  he  receive  the  pr<rf- 

its  thereof,  a  presumption  arises,  that  the  wife  conducted  the  trade 

as  his  agent ;  so  as  to  render  him  liable  for  articles  furnished  to  the 

business,  even  although  the  invoices  and  receipts  were  in  the  name 

of  the  wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving 

rates  (y).     So  the  husband  is  liable,  if  it  appear  that  the  wife  car-' 

ried  on  the  business  by  his  authority,  although  he  did  not  reside 

at  the  place  of  business  (z).^    And  where,  in  a  case  in  Chancery, 

(u)  Etherington  v.  Parrott,  1  Salk.  118 ;  v.  Benedict,  3  B.  &  C.  635 ;  S.  C.  5  I).  &  R. 

and  see  S.  C.  2  Ld.  Raym.  1006 ;  Bolton  v.  532. 

Prentice,  Str.  1214.  (y)  Petty  v.  Anderson,  3  Bing.  170.  and 

(x)  Manby  v.  Scott,  1  Sid.  127 ;  Todd  v.  10  Moore,  577  ;  Com.  Dig.  **  Baron  and 

Stokes,  Ld.  Raym.  444 ;  Lungworthy  v.  Feme,"  (Q.) ;  cited  per  Littledale,  J.,  in  8 

Hookmore,  Id.  445,  n.;  Child  v.  Hardy-  B.  &  C.  638. 

man,  Str.    875 ;    Hinton    v.    Hudson,    1  (z)  See  Meredith  r.  Footner,  11  M.  & 

Preem.  2i9 ;  per  Bayley,  J.,  in  Montague  W.  202,  204. 

^— — - — • • • -  I  -  _         ■  ,  II  I  -    — ■ • — ^~ 

1  Where  a  husband  deserted  his  irife  and  children,  and  left  her  keeping  a  boarding- 
house,  without  furnishing  means  for  her  support,  and  did  not  return  nor  make  any 
provision  for  them :  it  was  held  that  he  was  liable  for  her  contracts  made  in  the 
course  of  such  business,  including  the  rent  for  such  house.  Rotch  v.  Miles,  2  Conn. 
638.  If  the  husband,  living  in  a  state  of  separation  fVom  his  wife,  suffers  his  children 
to  reside  with  the  mother,  he  is  liable  for  necessaries  furnished  them ;  and  she  is  con- 
sidered his  agent  to  contract  for  this  purpoie.  Riftnney  9.  Keyes,  7  N.  Hamp.  071, 
See  Kemble  v,  Keyes,  10  Wend.  98. 
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it  aff^eared  ttat  the  wife  traded  with  her  husband's  consent,  and  Husband's 
gave  bills  for  money,  and   he  received  the   profits,  and  that  the    ^•^^^^^'^^• 
wife  borrowed  a  sum  of  money  and  died ;  upon  a  bill  filed  against  '^-^"''^^^^^ 
the  husband  for  the  money,  &c.,  the  Chancellor  directed  an  issue, 
to  try  whether  the  money  waa  borrowed  to  carry  on  the  trade, — 
observing  that,  if  it  were,  the  husband  should  be  decreed  to  pay 
it  (a).     But  the  mere  fact  of  the  husband  having  been  seen  occasion- 
ally at  the  place  where  the  wife  carries  on  business,  is  not  suffi- 
cient to  render  him  liable  for  debts  contracted  in  such  bu8ine88(&).^ 

A  husband  is  not  liable  on  a  promissory  note  made  by  his  wife  Married 
in  his  name  without  his  authority  ;2  and  evidence  that  the  proceeds  ^^^ 
of  such  note  were  applied  in  discharge  of  the  husband's  debts,  is  not  bind  her 
suflScient  to  prove  his  auth6rity  (e).     So,  a  married  woman  cannot,  husband 
of  her  own   authority,  borrow  money,   even  for  necessaries,  so  as  a  promia-^ 
to  charge  her  husband  for  money  lent.(^      And  a  count  for  mon-  sory  note 
ey  lent  by  the  plaintiff  "  to  the  defendant's  wife,"  without  adding  ?^  borpow- 
"  at  his  request,"  is  bad,  even  after  the  defendant  has  suffered  judg-  "^8™o*i«y- 
ment  by  default  (e).     But  where  a  party  lends  money  to  a  feme  co- 
vert,  and  she  purchases  necessaries  therewith,  under  circumstances 
which  would  render  the  husband  liable  for  necessaries,  he  is  respon- 
sible to  the  lender  in  equity  (/). 

If  a  man  cohabit  with  a  woman,  and  allow  her  to  pass  for  his  wife,  Liability 
without  being  married  to  her,  he  is  liable  for  goods  furnished  **to  ^^j^*  ^haL 
her,  even  by  a  tradesman  who  knew  that  the  parties  were  not  mar-  iu  with  a 
ried  ;  for  his  assent  and  authority  are  in  such  case  to.  be  inferred(5r):  woman. 
and  where  the  party  who  supplies  the  goods  is  aware,  at  the  time,  [  **l"l  J 
that  the  woman  is  not  the  wife  of  the  defendant,  the  liability  of  the  » 
latter  will  continue,  until  such  party  has  been  informed  that  the 
connexion  has  terminated  (A). 

But  it  seems,  that  where  the  true  position  of  the  parties  is  not  Continues 
known,  and  the  defendant  is  charged  merely  on  his  supposed  marital  ?^^^  ^' 
liability,  he  may  discharge  himself  from  liability,  even  for  necessa-  tafi^. 
ries,  supplied  to  the  woman  after  he  and  she  have  separated,  by 

(a)  Bowrer  p.  Peake,  2  Freem.  R.  215,  of  her  act ;  per  WiUiams,  J.,  West  v, 
pL  288.  Wheeler,  2  C.  ife  K.  714. 

(b)  Smallpiece  v.  Dawes,  7  C.  &  P.  40.        («)  Brown  v.  Macnair,  4  Price,  R,  48, 
(e^  Goldstone  v.  Tovej,  8  Scott,  894.  49. 

(d)   Stone  v.   Macnair,  1   Moore,   126.  (/)  Per  Parker,  C.  J.,  in  Earle  v.  Peale, 

A  promise  by  a  husband,  after  the  death  1  Salk.  387  ;  Harris  v.  Lee,   1  P.  Wms. 

of  his  wife,  to  repay  a  sum  borrowed  by  482,  483. 

ker  during  the  corerture,  *•  when  oonven-  (ff)  ^Watson  v.  Threlkeld,    2  Esp.    R. 

lent  to  him,"  has  been  held  to  be  eridence  637  ;  Robinson  v.  Nahon,  1  Camp.  245. 

to  go  to  the  juiy,  either  of  a  previous  au-  (h)  Ryan  v.  Sams,  12  Q.  B.  460 ;  S.  C. 

ihoitj  for,  or  of  a  subsequent  ratification  17  L.  J.,  Q.  B.  271. 

s  If  a  husband  and  wife  live  together,  any  business  in  which  she  may  be  engaged 
is  presumed,  (unless  the  contrary  be  shown)  to  be  conducted  by  her  with  his  privity, 
and  as  his  agent  If  he  knows  that  she  is  conducting  business  in  his  or  in  her  own 
name,  and  does  not  prohibit  or  prevent  her,  or  make  known  his  dissent  or  disappro- 
bation, be  is  liable  on  such  contracts  as  she  may  make,  and  is  liable  civilly  for  such 
frauds,  or  other  torts,  as  she  may  commit  in  the  course  of  such  business.  Makinley 
».  McGregor,  3  Whart.  369.  If  she  luys  goods  without  her  husband's  knowledge,  and 
he  afterwards  learns  that  she  has  purchased  them,  if  he  permits  her  to  use  them,  or 
Co  retain  possession  of  them,  he  is  Ifltble  for  the  price.    Id. 

•  8w  Leeds  «.  Vail,  15  PMul  Bute  Rep.  185. 
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HusBAND'fl  proving  that  they  were  not  lawfully  married  (t):  and  this  although 
LiABiLiTr.  gjjg  jj^Qj  jjj^yg  i^fij  IjJjjj  qjj*  account  of  ill-usage,  and  after  a  cohabita- 

^"^^"^^^^^^^  *tion  of  many  years  (J),  So,  upon  his  death,  her  implied  authority 
to  order  necessaries  for  her  household  ceases,  and  therefore  she  can- 
not bind  his  executor  by  future  orders  (k). 
Effect  of  And  it  is  reported  to  have  been  held,  that  if  parties  between  whom 
diToroe.  ^j^^  ceremony  of  marriage  has  been  performed,  and  who  have  lived 
together  as  man  and  wife,  afterwards  separate,  upon  a  sentence  of 
divorce  being  pronounced  by  the  ecclesiastical  court,  declaring  the 
marriage  void  ab  irdtioy  the  man  is  not  liable  for  the  subsequent  con- 
tracts of  the  woman,  made  without  his  express  sanction,  even  with  a 
tradesman  who  had  (previously  been  in  the  habit  of  supplying  her 
with  goods,  and  who  continued  to  furnish  her  with  goods  upon  the 
supposition. that  she  was  a  married  woman  (I),  But  it  would  appear, 
that  a  sentence  of  divorce  pronounced  by  a  foreign  Court  would  not 
defeat  the  tradesman's  right  (m). 

2nd.  Of  the  husband's  liability  on  his  wife's  contracts,  made  after 
their  separation  by  mutual  consent,  or  in  consequence  of  the  hus- 
band's act  or  misconduct. 
What  7he  Court  of  Ring's  Bench  has  solemnly  decided  (n),  that  a  deed, 

^^^^  ^     providing  for  an  immediate'  separation  between  husband  and  wife, 
Septra  on  ^^^  containing  a  covenant  by  the  husband  with  a  trustee,  to  allow 
his  wife  an  annuity,  and  a  covenant  by  the  trustee  to  indemnify  the 
r  0162  "1  husband  against  his  wife's  debts, — ^**whether  contracted  before  the 
sepvation,  or  to  be  contracted  after  it  (o), — is  valid  and  binding.^ 
And  a  Court  of  equity  will  decree  such  articles  of  separation  to  be 
,  specifically  performed  (p). 

But  a  deed  providing  for  the  future  separation  of  the  parties,  at 
the  will  of  either,  and  not  intending  to  take  immediate  effect,  is 
void  (q).  So,  it  would  seem  that  a  covenant,  before  marriage,  that 
in  case  of  any  separation  taking  place  between  the  husband  and 
wife,  the  husband  should  make  a  certain  provision  for  his  wife,  ia 
void  (r).  And  wher^  a  husband  and.  wife,  who  were  separated,  en- 
tered into  an  agreement  in  writing,  providing  for  their  living  to- 
gether again,  and  stipulating  that,  in  the  event  of  a  future  separa- 

(t)   Mnnro  v.  Be  Chamant,  4   Camp,  pay  a  trustee  a  separate  maintenfuice  for 

215,  and  remarks  thereon    in   Ryan  v.  the  wife ;  Bagner  v.  Batley,  8  Bing.  258. 

Sams,  supra.  (o)  See  Sommers  9.  Ball,  8  M.  &  W. 

(j)  See  Id.,  as  reported  in  Bingham,  on  596. 

Infancy,  167,  n.  (p)  Wilson  v,  Wilson,  14  Sim.  405. 

(k)  Blades  v.  Free,  9  B.  &  C.  167.  (q)    See  Jones  p,    Waite,   <tj7ra ;    per 

(I)  Anstey  v.  Manners,  Gow,  R.  10.  Lords  Eldon  and  Lyndhurst,  WestmeatlL 

(m)  See  McCarthy  o.  Decaix,  2  Russ.  &  0.  Salisbury,  5  Bligh,  N.  S.  339,  366 ;  Da- 

My.  614.  rant  v.  Titley,  7  Price,  R.  677 ;  Hindley  o. 

(n)  Jee  v,  Thurlow,  2  B.  &  0.  547 ;  S.  The  Marquis  of  Westmeath,  6  B.  d;  C. 

C.  4  D.  &  R.  11.    And  see  Jones  ».  Waite,  200. 

in  Dom,  Proo.,  9  C.  &  F.  101 ;  S.   C.  7  (r)    Cocksedge  r.  Cocksedge,  14  Km. 

Scott,  317.    Adultery  of  the  wife  after  244. 

separation,  is  no  plea  to  a  coTenant  to 


1  Where  a  husband  and  wife  Toluntarily  separate,  and  the  husband  binds  himself 
by  deed  to  pay  to  a  trustee  a  certain  sum  annuaUy,  for  four  years,  for  his  wKe's 
maintenance,  reserving  the  right  to  deduct  from^the  amouitt,  whatever  he  should  be 
obliged  to  pay  for  debts  which  she  might  subsequently  incur,  the  contract  is  obligatory 
at  law  against  the  husband.    Reed  9,  Beazley,  1  Blackf.  97. 
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tion  for  a  particular  cause,  the  wifeshoold  receive  the  income  of  her  Husband's 
own  fortune, — which  her  hushand  was  entitled  to  receive, — and  that  I^wi-^tt. 
her  mother  should  indemnify  him  against  her  debts ;  it  was  doubt-  ^■^'"v"^-^ 
ed  whether  such  an  agreement  was  valid  (g). 

Although  a  husband  and  wife  live  apart  under  a  deed,  and  she  ?^^*^  * 
has  a  separate   maintenance,  she  is  not  competent  to  contract  as  a  ui^ieaf- 
feme  9oU  (t).    But  still  a  husband  who  is  separated  from  his  wife,  ter  separ^ 
and  who  actually,  according  to  his  degree  and  circumstances,  pat/8  *^<"** 
her  a  sufficient  sum  for  her  support,  cannot  be  charged  even  for 
necessaries  provided  for  her  (u);^  although  the  tradesman  had  no  no- 
tice of  the  allowance  (x)  ;^  and  although  the  separatioi^^was  not  by 
deed  (y);  and  there  was  no  written  agreement  between  them  with 
respect  to  such  allowance  (z).    And  where  a  husband,  not  perma- 
nently separated  from  his  wife,  makes  a  sufficient. allowance  to  her, 
for  the  supply  of  herself  and  family  with  necessaries  during  his  ab- 
sence ;  and  a  tradesman,  with  notice  of  this  fact,  or  with  knowledge 
that  the  wife  is  living  in  a  style  beyond  the  rank  and  condition  of 
her  husband  (a),  supplies  her  with  goods,  the  husband  is  not  lia- 
ble (&). 

^In  all  these  cases  the  question  is  simply  one  of  authority ;  and  PrineiplM 
the  husband  is  held  not  to  be  bound  by  his  wife's  contract :  first,  be-  ^  ^^J^m. 
canse  where  a  wife  is  living  separate  from  her  husband,  the  prima  ty  de- 
faeie  authority,  arising  from  cohabitation,  does  not  exist ;  and  sec-  penda. 
ondly,  because  where,  during  the  period  of  separation,  the  wife  is  [  *163  ] 
supplied  with  sufficient  funds  to  support  herself,  she  has  no  author- 
ity ex  necessitate.    In  these  circumstances,  therefore,  she  is  not  the 
husband's  agent  to  pledge  his  credit,  and  he  is  not  liable  (c).    Ac- 
cordingly, where  husband  and  wife  live  separate,  it  is  incumbent  on 
any  tradesman  with  whom  she  deals  to  make  inquiries ;  and,  if  he 
trust  the  wife,  he  does  so  at  his  peril  (d).^    Moreover,  if  necessaries 

(f)  Vandergacht «.  De  Blaquiere,  5  My.  444;  S.  C.  12  Mod.  244;  8.  0.  1  Salk. 

Si  Or.  229.    And  see  further,  as  to  what  116 ;  Nurse  v.  Craig,  2  New  R.  148 ;  Hodg- 

slipulatioiig  wiU  invalidate  a  deed  of  sep-  kinson  v.  Fletcher,  4  Camp.  70 ;  observS 

aration,  Wilson  v.  Muskett,  3  B.  &  Ad.  upon  in  Wilson  v,  Smjth,  1  B.  &  Ad.  803 ; 

743.  Hunt  v.  Blaquierc,  5  Bing.  550 ;  &  C.  3  M. 

(0  PMt,  168.  &  P.  108. 

(u)  Mixen  ».  Pick,  3  M.  &  W.  481 ;  (a)  Dennys  v.  Sargeant,  6  C.  &  P.  419. 

AameU  «.  NortQn,  8  C.  &  P.  506.  (6)    Holt  v.  Brien,  4  B.  &  Aid.  252 ; 

(z)  Misen  v.  Pick,  nqfra  ;  Reeve  v.  Mar-  Bird  v.  Jones,  3  M.  &  R.  121. 

qua  of  Conjngham,  2  C.  &  K.  444,  over-  (c)  See  Mizen  v.  Pick,  3  M.  &  W.  481, 

ruling  on  ihis  point  Rawlyns  v,  Vandyke,  48o. 

8  Esp.  250,  and  Todd  «.  Stokes,  1  Ld.  (d)  Ozard  v.  Damford,  1  Selw.  N.  P., 

Bajm.  444.      ,  9th  edit.,  272 ;  Hinton  t^.  Hudson,  Freem. 

(y)  Holder  v.  Cope,  2  C.  &  K.  437.  248,  249. 

(<)  See  Todd  v.  Btokee,  1  Ld.  Raym. 

1  Wliere  a  husband  and  wife  separate  by  mutual  consent,  and  the  husband  makes  a 
oontract  with  a  third  person  to  maintain  the  wife — the  wife,  if  ^e  leave  such  third 
person  voluntarily  and  without  any  just  cause,  will  not  carry  with  her  authority  to 
pledge  the  credit  of  her  husband  for  her  support  But  it  would  be  otherwise,  if  she 
were  driven  from  the  house  of  such  third  person  by  improper  usage  there.  Pidgin  v. 
Gram,  8  N.  Hamp.  350. 

*  See  Carey  v.  Patton,  2  Ashmead,  140 ;  Baker  v.  Barney,  8  John.  72 ;  Mott  v,  Com- 
itock.  8  WendeU,  544. 

»  See  Blowers  v.  Sturteiant,  4  Benio,  46;  Carey  v.  Patton,  2  Ashmead,  140;  Walker 
9.  Simpson,  7  Watts  <b  Serg.  83;  2  Sent  (5th  ed.)  147;  McCutchcn  v.  McGahay,  11 
Jolin.  281 ;  Mott  r.  Comstock,  8  Wendell,  544. 
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LlABIXlTT. 


Puyment 
of  ade- 
quate al- 
lowance. 


PftTment 
of  alimo- 
my  after  ' 
divorce  a 
mensa  et 

[«164] 


he  supplied  to  a  memei  woman,  during  her  separation  from  her 
husband,  mere  proof  of  the  fact  of  the  separation  is  not  sufficient  to 
render  him  liable ;  but  the  plaintiff  must  prove  that  the  separation 
occurred  under  such  circumstances  as  to  give  her  an  implied  author- 
ity to  bind  him ;  that  is,  there  must,  as  it  seems,  be  proof,  either 
that  the  husband  put  her  away,  or  that  the  separation  was  by  mu- 
tual consent  (e).^ 

But  after  such  proof  has  been  adduced,  it  is  incumbent  on  the  hus- 
band, when  sued  for  necessaries  furnished  to  his  wife  during  their 
separation,  to  prove  the  due  payment  to  her  of  an  adequate  allow- 
ance ;  and  if  it  be  shown  to  have  been  inadequate,  or  not  to  have 
been  duly  paid,  he  is  liable  (/).2  So,  if  the  wife's  separate  mainten- 
ance be  secured  by  a  deed  executed  by  the  husband  and  wife,  but 
not  by  the  trustee,  the  deed  is  void  and  the  husband  liable  (ff).  And 
so  if  a  husband,  on  separating  from  his  wife,  instead  of  granting  her 
a  continuing  allowance,  assign  by  deed  certain  property  to  trustees 
for  her  benefit  absolutely ;  he  must  prove,  when  sued  for  necessaries 
supplied  to  her  after  their  separation,  that  the  trustees  gave  effect 
to  the  deed,  by  taking  possession  of  the  property  (A). 

So  although  the  husband  and  wife  be  separated,  and  she  sue  him 
in  the  Ecclesiastical  Court,  and  obtain  a  divorce  a  mensa  et  tharo, 
and  a  decree  of  that  Court  that  he  allow  her  alimony ;  yet,  if  he 
omit  to  pay  it,  her  implied  authority  to  order  necessaries  **for  her- 
self on  his  credit  revives  ;  and  a  tradesman  who  supplies ,  her  with 
them  after  such  his  default,  may  sue  him  (i).  And  where  a  hus- 
band and  wife  separated  by  mutual  consent,  without  any  agreement 
as  to  separate  maintenance,  and  she  afterwards  sued  him  for  a  di- 
vorce in  the  Ecclesiastical  Court ;  and,  during  the  pendency  of  the 
suit,  he  paid  her  400Z.  a  year  alimony,  by  order  of  the  Court ;  and, 
after  the  dismissal  of  the  suit,  he  paid  her  less,  viz.  300?.  a  year :  it 
was  held,  in  an  action  for  necessaries  supplied  to  the  wife  after  the 
dismissal  of  the  suit,  that  it  was  for  the  jury  to  consider  the  ques- 
tion of  the  adequacy  of  the  allowance  ;  and  that  if  it  were  inade- 
quate, with  reference  to  the  station  and  means  of  the  husband,  he 


(e)  Per  Patteson,  J.,  Bailey  f.  Calcott,  4 
Jur.  699 ;  and  see  Edwards  t.  Towels,  5 
M.  &  G.  624 ;  2  Smith  L.  C.  284 ;  Hardie 
V.  Grant,  8  C.  &  P.  512,  516;  Qifford  ©. 
Laton,  3  C.  &  P.  15 ;  S.  C.  M.  &  M.  101 ; 
Mainwaring  v.  Leslie,  M.  &  M.  18 ;  S.  C. 
2  C.  &  P.  502 ;  Bird  t;.  Jones,  3  M.  &  R. 
121. 

(/)  Holder  v.  Cope,  2  C.  &  K.  437; 
Beeye  v.  Marquis  of  Conyngham,  Id.  444 ; 


Mizen  o.  Pick,  supra ;  Ozard  v.  Darnford, 
Selw.  N.  P..  9th  edit.,  272 ;  Nurse  v.  Craig, 
2  New  R.  148 ;  Hodgkinson  v.  Fletcher,  4 
Camp.  70;  Lidlow  v.  Wilmot,  2  Stark.  R. 
86  ;  Pidgin  v.  Cram,  8  N  Hamp.  351. 

(g)  Ewers  v.  Hutton,  3  Esp.  255. 

(A)  Burrett  v.  Booty,  8  Taunt  843. 

(t)  Hunt  V.  Blaquiere,  6  Bing.  5o0 ;  & 
C.  3  M.  &  P.  108. 


1  But  in  Rumneyc.  Keyes,  7  N.  Hamp.  571,  after  an  examination  of  the  cases  in 
reference  to  the  burthen  of  proof,  the  court  conclude,  that  where  support  is  furnished 
to  a  wife,  living  separate  from  her  husband,  and  in  need  of  relief,  proof  of  her  mar- 
riage with  the  husband,  and  that  the  articles  furnished  were  necessaries  for  Iter  sup- 
port, constitutes  priTna  facie  evidence  of  the  liability  of  the  husband,  and  of  his  prom- 
ise to  pay,  which  he  can  rebut  by  evidence  that  her  separate  residenoOi  and  want  of 
means  of  support,  was  through  no  fault  on  his  part. 

a  See  Frost  v.  Willis^  13  Vermont,  202. 


was  liable  (£).     Bnt  in  a  Babseqaeat  ca^e  (2),  a  wife,  lubving  sued  Hvmumf^ 
her  husband  in  the  Consistory  Court,  obtained  a  decree  against  him    I^^^wmw. 
for  alimony.     He  removed  the  cause  into  the  Arches'  Court     The  ^•^^v'*^/ 
decree  then  became,  in  law,  inoperative,  but  the  husband  continued 
making  the  payments  under  it ;  and  it  was  proved,  that  if  he  had 
omitted  to  do  so,  a  new  decree  could,  by  a  short  process,  have  been 
obtained  from  th^  Arches'  Court ;  but  that  such  application  was  not 
usually  made,  unless*payment  of  the  alimony  were  discontinued :  and 
it  was  held,  that  the  husband  was  not  liable  in  an  action  for  neces- 
saries supplied  to  the  wife,  while  the  above  payments  were  going 
on :  that  such  payments  could  not  be  considered  a  voluntary  allow- 
ance ;  and  therefore,  that  a  Court  of  law  could  not  inquire  whether 
or  not  they  were  sufficient  in  proportion  to  the  husband's  means. 

A  husband  is  also  liable  for  necessaries  provided  for  his  wife,  liabilHr 
pending  a  suit  in  the  Ecclesiastical  Court  for  adultery  and  cruelty,  ^^?**^Ji 
and  before  alimony  decreed ;  although  a  decree,  afterwards  made,  imony. 
direct  the  alimony  to  be  paid  from  a  £kte  anterior  to  the  time  when 
the  necessaries  were  furnished  (m). 

It  has  likewise  been  held,  that  a  husband  is  responsible,  if,  noiir  fBxfwm 
withstanding  the  sufficiency  and  due  payment  of  the  allowance,  he  ^'?"^'^*!* 
has  promised  to  pay  his  wife's  debt  (n);  and  so  it  may  be  shown,  ^fe's 
that  he  has  adopted  his  wife's  contract  (o).     But  where  the  subse-^  debt 
quent  promise  is  eonditumcU,  and  the  husband  is  liable  only  in  res- 
pect of  such  promise,  the  plaintiff  must  show  that  the  condition  hm 
been  complied  with  (p). 

**It  seems  that  if  a  married  woman,  who  is  separated  from  her  Liability 
husband,  be  amply  provided  with  permanent  funds  and  resources  of  of  husband 
her  own,  although  they  are  not  supplied  by  him,  he  is  not  liable  ^iftj'haB 
for  necessaries  furnished  to  her  (q) ;  but  a  voluntary  pension  allowed  ftmds  of 
her  by  the  crown,  "  during  pleasure,"  will  not  exempt  him  from  ^^^  J^- 
responsibility  (r).  [  *165  ] 

Where  a  husband  tvrongfuUy  tum%  away  his  wife,  he  is  by  law  Liabili^ 
liable  to  support  her  («)  ;  and  he  cannot,  by  a  general  advertisement  ^^\  JjJ*' 
in  the  newspapers,  or  even  by  a  particular  notice  to  individuals  not  turns 
to  trust  her,  exempt  himself  from  a  demand  for  necessaries  suitable  ^^^  * 
to  his  station  and  circumstances,  furnished  to  her  whilst  so  living 
apart  from  him  (f).     In  such  case  there  is  an  implied  credit  for 
necessaries,  which,  as  a  wrong-doer  he  shall  not  be  permitted  to 
repel.^ 

(Jt)   Hodgkinson  o.  Fletcher,  4  Camp.  M.  &  M.  101.                                                             • 

70.  (r)  Thompson  9.  Harr^,  4  Bur.  217^. 

m  Wnson  v.  Smyth,  1  B.  &  Ad.  801.  U)  Ibid. 

(m)  Eeegan  v.  Smith,  5  B.  &  C.  375 ;  8.  {i)  Dixon  v,  Hurrell,  nqtra ;  Todd  «. 

C.  8  D.  <b  R.  118.  Stokes,  1  Ld.  Baym.  44L4;  S.  C.  Booltonv. 

(n)  Harrison  o.  HaU,  1  Moo.  &  Bob.  Prentice,  Str.  1214;  more  fUlly  noticed  in 

165;  Hombuckle  o.  Hombury,  2  Stark.  Selw.  N.  P.,  tit.    "Baron   and    Feme;*' 

E.  177 ;  WilUame  v.  Fowler,  M'OL  <Sc  Y.  Ewers  v.  Button,  3  Eep.  K.  255 ;  Harris 

969 ;  Bird  p.  Jones,  3  M.  &  K  121.  v.  Morris,  4  Id.  41 ;  per  Curiam,  in  Hont 

lo)  Barnes  v.  Jarrett,  2  Jur.  988.  v.  Blaquiere,  3  M.  &  P.  108 ;  S.  C.  5  Bing. 

\p)  Holt  V.  Brien,  4  B.  &  Aid.  252,254.  550;  per  Bayley,  J.,  Montague  r.  Bene- 

(v)  DUon  V,  HttrroU,  8  C.  d;  P.  717 ;  diet,  3  B.  &  C.  635 ;  BuL  N.  P.  135. 
Udlow  V,  Wilmot,  2  Stark.  R.  86;  a  C. 

I  Carey  e.  Patton,  2  Ashmead,  140;  Pidgin  v.  Crim,  .8  N.  Hamp.  350;  devient.v. 
Uafttiaon,  8  Biehaidson,  $3. 
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•  _  •> 

Hi78BA]fi>'8       So  it  is  a  well-eBtablished  principle,  that  if  a  husband  perBcmaUy 

IiiABiLiTT.  m^freat  his  wife,  and  be  guilty  of  cruelty  towards  her,  so  that,  from 

''-^7^''^^^  reasonable  apprehension  of  further  personal  violence,  she  is  obliged 

Ms  wiS^*  to  quit  his  house,  he  is  responsible  for  necessaries,  to  the  same  extent 

as  if  he  had  expelled  her  therefrom  (w).^    And  it  has  been  held 

that,  under  such  circumstances,  a  request  by  him  that  she  would 

return,  will  not  determine  his  liability  for  necessaries  supplied  to 

her  during  their  separation  (x).     But  if  the  wife  leave  her  husband 

merely  in  consequence  of  a  dispute,  it  would  appear  that  he  will 

not  be  liable  for  necessaries  supplied  to  her,  unless  it  be  shown  that 

he  knew  where  she  had  taken  up  her  abode,  and  made  no  offer  to 

take  her  back  (y). 

And  Lord  Ellenborough  is  reported  to  have  held  (2),  that  if  a 

husband,  by  bringing  another  woman  under  his  roof  as  his  mistress, 

render  his  house  unfit  for  the  residence  of  his  wife,  who  thereupon 

removes,  and  lives  apart  from  him,  the*  husband  is  bound  to  provide 

her  with  necessaries  during  the  separation.     This  decision  appears 

to  be  founded  in  good  sense  and  justice ;  and  it  was  approved  of  by 

[  •ICB  ]  Best,  C  J.,  and  Park,  J.,  in  Houliston  ^v.  Smyth  (a),  in  which  case, 

the  case  of  Horwood  v,  Heffer  (6),  which  seems  to  uphold  a  contrary 

doctrine,  was  said  not  to  be  law. 

Otlier  So  it  has  been  held,  that  if  a  husband  turn  his  wife  out  of  doors, 

«»««.        ^nd  it  be  necessary  for  her  safety  to  exhibit  articles  of  the  peace 

against  him.  He  is  liable  to  an  attorney  employed  by  her  for  that 

purpose  (c)  '?  and  that,  if  the  attorney  sue  the  husband  for  his  costs, 

(v)    Hodges  V,   Hodges,  Peake,  AddL  have  a  new  trial.    Lawrence,  J. — *'Toa 
Cas.  79 ;  S.  C.  1  Esp.  R.  441 ;  Emery  i>.  did  not  state  anj  apprehension  of  her 
Emery,  1    T.  &   J.    501 ;    HouUston    v,  personal  safety  :  you  principally  dwelt  on 
Smyth,  8  Bing.  127 ;  S.  C.  10  Moore,  482.  the  circumstance  of  the  defendant's  hav- 
(x)  fioaery  v.  Emeiy,  1  T.  &  J.  501.  ing  placed  a  profligate  woman  at   the 
{y)  Reed  v,  Moore,  5  C.  &  P.  200.  head  of  his  table,  and  having  told  the 
{t)  Aldis  V,  Chapman,  Middlesex  Sit-  wife  that  if  she  did  not  like  to  stay  there 
tings  after  Trinity  Term,  50  Qeo.  8,  1  she  might  dine  in  her  own  chamber.    I 
Sriw.  N.  P.  Bth  edit.  272 ;  and  see  lid-  thought,  that,  howsTer  improper  that  con- 
low  9.  Wilmot,  2  Stark.  R.  87.  duct  might  be,  and  however  abhorrent  to 
(a)  10  Moore,  482 ;  S.  0.  3  Bing.  127 ;  the  feelings  of  a   delicate  woman,  she 
ana  see  per  Gaselee,  J.,  in  Hunt  t^.  Bla-  might,  nevertheless,  have  had  necessaries 
quiere,  5  Bing.  662.  if  she  had  stayed  there.    She  mi{^t,  if 
(h)  3  Taunt.  421.    In  that  ease  it  ap-  she  had  thought  fit,  have  sued  for  alimo- 
peared,    that   the   defendant,    who   had  ny  and  a  divorce  a  menta  et  thoro"    Mans- 
treated  his  wifd  with  <great  cruelty,  had  field,  C.  J.~"  If  this  suit  were  maintaina- 
taken  another  woman    into   his   house,  ble,  it  would  be  necessary  that  Uie  juiy 
with  whom  he  cohabited;  that  he  had  should,    in    the    first    place,    determine 
•                confined  his  wifb  in  her  tshamber,  under  a  whether  the  wife  lawfNilly  left  her  home  or 
pretence  of  insanity,  and  that  she  had  not;  this  would  supersede  t^e  necessity 
escaped ;  and  that  the  necessaries,  for  the  of  a  suit  for  alimony,  or  a  divorce  a  mmu 
Talne  of  which  the  action  was  brought,  et  thoro,    I  think  notldng  short  of  actual 
were  ftnrnished  to  her  after  her  departure,  terror  and  violence  wiU  support  this  ae- 
Lawrence,  J.*  nonsuited  the  plaintiff,  on  tion." 

the   statement   of  these    foots,    without        («)  Turner  v.  Rookes,  10  A.  &  E.  47 ; 

going  into  the  evidence ;  and  the  Court  Shepherd  9.  Mackoul,  3  Camp.  326 ;  WU- 

reftiTOd  a  rule  to  set  aside  the  nonsuit  and  liams  v.  Fowler,  M'CL  &  T.  269. 

1  Clement  v,  Mattison,  8  Richardson,  93. 

*  But  the  husband  is  not  liable  to  an  attorney  for  professional  services  rendered  to 
his  wifi9,  in  defending  against  a  petition  for  divorce,  preferred  by  him,  or  In  procuring 
a  divorce  on  her  own  petition.  Wing  v,  Hurlburt,  15  Vermont,  607 ;  Dorsey  v.  Qoode- 
now,  Wri^t,  120.  l^r  is  the  wife  herself  liable,  4inle6s  perhaps  if  she  expressly 
promisea  to  pay  them  alter  the  divoroe.    Wilson  9.  Burr,  36  Wend&,  886. 
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the  Court  will  not  inquire  whether  or  not  the  wife  could  have  paid  Husband's 
them  out  of  her  separate  maintenance  (d).     So  it  has  been  held,  that  I'^^n.^rr- 
where  she  is  indicted  for  keeping  a  disorderly  house,  which  she  has  ^-^"v*^^^ 
conducted  with  her  husband's  concurrence,  he  is  bound  to  pay  an 
attorney  whom  she  employed  to  defend  her,  and  by  whom  he  knew 
she  was  defended,  without  objecting  thereto  (e).     But  when  a  wife 
who  is  ill-treated  by  her  husband,  indicts  him  for  assaulting  and  im- 
prisoning her,  a  party  who  has  advanced  money  to  the  attorney  for 
the  prosecution,  without  which  he  would  not  have  undertaken  it, 
cannot  recover  the  amount  from  her  husband,  as  money  supplied  to  : 

procure  necessaries  for  her  (/).  Nor  is  the  husband  liable  for  the 
expenses  of  hU  wife's  trustee,  in  procuring  a  counterpart  deed  of 
separation  to  be  prepared  and  executed  (^). 

3rd.  Of  a  husband's  liability  on  contracts  entered  into  by  his 
wife,  during  their  separation,  occasioned  by  the  act  or  misconduct  of 
the  wife. 

Where  the  wife  is  guilty  of  adultery,  and  either  elopes  from  her  ^'**^? 
husband,  or  is  expelled  by  him  from  his  house  on  that  account  ;^  ^or  ^i^^re 
where  she  is  guilty  of  this  offence  after  being  compelled  by  his  wife  is 
cruelty  to  leave  him  (A),  and  after  he  has  refused  to  receive  her,  he  JJ^^  ®' 
is  not  liable  even  for  the  bare  necessaries  of  life  supplied  to  her  ro]^g7  i 
during  their  separation  (i)  '?  although  he  do  not,  generally  or  spe- 
cially, prohibit  tradesmen  from  trusting  her  (k)  f^  and  although  he 
himself  has  likewise  committed  adultery,  and  has  turned  his  wife 
out  of  doors,  and  she  offers  to  return  (2).    And  where  a  tradesman 
has  notice  that  a  husband  has  dismissed  his  wife  on  a  charge  of 
adultery, — ^but  of  which  no  proof  is  given, — ^the  husband  is  liable 
for  such  articles  only  as  the  tradesman  proves  were  actually  needed 
by  the  wife  at  the  time  he  supplied  them  (m). 

But  the  adultery  of  the  wife,  after  a  formal  separation  by  deed,  ^»  *^« 
whereby  the  husband  covenanted  with  a  trustee  to  allow  her  an  mi,iitery 
annuity,  absolutely^  has  been  held  to  afford  no  answer  to  an  action  win  not  be 
for  the  arrears ;  although  there  be  the  sentence  of  an  Ecclesiastical  •  d«ftno*« 
Court  confirming  the  adultery  (n). 

It  was  likewise  decided,  by  eight  judges  against  three,  in  the  eel-  ^^^^ 

wImh  wifb 

(d)  Turner  t.  Bookes,  «i^pro.  tor  not  sapporting  bis  wife ;  Rex  v.  Flin-  elopes 

(e)  Shepherd  v.  Maokonl,  tt^jfra.  tan.  1  B.  ft  Ad.  227.    The  effect  of  his   from  him. 
(/)  GnndeU  v.  Oodmond,  6  A.  &  K    permittins  her  to  remain  in  his  honse,  or 

756.  receiying  her  again,  has  been  already  no- 

(^)  Ladd  V.  Lynn,  2  M.  ft  W.  205.  tioed. 

(A)    8ee   Hetherington  v.   GnJiam,    6        (m)  Hardie  v.  Grant,  8  C.  ft  P.  612. 
Bing.  136 ;  3  M.  ft  P.  399.  («)  J«e  »•  Thnrlow,  2  B.  ft  C.  547  ;  8. 

(t)  See  ante,  156.  C.  4  Dowl.  ft  B^  11 ;  Bajnon  v,  Batley,  8 

(k)  Morris  V.  Martin,  Str.  647,  706 ;  Bing.  256.    See  Uwis  v.  Lea,  8  B.  ft  C. 

Hazdie  ».  Grant,  8  C.  ft  P.  512.  291 ;  S.  C.  5  I),  ft  R.  98 ;  #erf  w<fe  Hether- 

(I)   Gorier  v.  Hancock,  6  T.  R.  608.  ington  v.  Graham,  6  Bing.  136 ;  S.  C.  3  M. 

Nor  is  he  liable  under  snoh  droumstan-  ft  P.  399. 
oes  to  the  penalty  of  5  Geo.  4,  c  83,  s.  3, 


1  Hunter  v.  Baaoher,  3  Pick.  289. 

*  See  Miller  v.MiUer.Sazton,  386;  McCatohenv.MoGahay,  llJohn.  281;  MoGahay 

p.  WilUama,  12  John.  293. 
<  See  Himtflr  ».  Banoher,  3  Piok.  289.    Per  Parker  C.  J. 
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ItfuiteitpV  ^bivitdd  0SS6  of  Maiiby  v.  Scott  (o),  that  if  a  wife  improperly  leave 
JoMmi^rt,  h^j,  husband  mihout  Aw  consent,  and  continue  absent  from  him,  he  is 
<^^>*^'^^  not  liable  to  a  tradesman  who,  after  an  express  warning  to  the  con- 
trary, supplies  her  even  with  necessaries  ;^  although  she  may  have 
been  so  supplied  after  her  husband^s  refusal  to  receive  her  upon  her 
offer  to  return ;  and  although  she  may  not  have  been  furnished  with 
any  means  of  support  by  her  husband ;  and  may  not  have  been 
guilty  of  siiultery. 

And  so  it  was  said  by  Lord  Raymond,  C.  J.,  in  Child  v.  Hardy- 
nan  (p),  thaft,  "  if  a  woman  elope  from  her  husband,  although  she 
do  not  go  away  wiith  an  adulterer,  or  in  an  adulterous  manner,  the 
tradesman  trusts  her  at  his  peril,  and  the  husband  is  not  bound.^^ 
But  if,  after  an  elopement,  the  wife  return,  and  the  husband  be 
reconciled,  and  receive  her  again,  he  becomes  liable  upon  her  con- 
r  •IBS  ]  ^^^^^  entered  into  after  the  reconciliation,  precisely  to  the  **extent 
to  wl^ich  he  was  responsible  before  her  elopement,  and  as  if  it  had 
not  taken  place  (q).^ 
liabaHy         ^*  ^^       ^  held,  that  where  the  wife  is  sentenced  to  a  temporary 
for  tteoes-    imprisonment,  as  a  punishment  for  some  crime,  the  husband  is  not 
Mnesimp-  liable  upon  her  agreement,  even  for  necessaries,  if  she  be  kept  in 
lift  hT  ^    *^  improper  place  by  the  covin  of  the  gaoler  (r).     But  in  Manby  v. 
Scott  («),  the  judges,  whose  opinions  were  favorable  to  the  plaintiflPs 
case,  laid  it  down  as  clear  law,  that  if  a  wife  be  a  prisoner  for  felony» 
and  the  gaoler  provide  her  with  food,  the  husband  may  be  charged 
Iter  it.* 

^.  When  a  Feme  Covert  may  be  considered  as  a  Feme  Sole,  with  regud  to 

Contracts  made  with  her  during  Marriage. 

A  married  woman  has,  in  general,  no  power  or  capacity  to  ooii- 

role.  tract,  so  as  to  sue  or  be  sued,  either  with  or  without  her  husband* 

on  her  contracts  made  during  coverture  (t) :  for  she  has,  ill  legal 

.  (o)  1  Sid.  l€9 ;  Bao.  Abr.  "  Baron  and        (t)  1  Sid.  118. 

Feme,"  {E.) ;  and  8.  C.  1  Lev.  4.  and  1        h)  Com.  Dig.  "  Baron  and  Feme,"  (W.J, 

Mod.  128.    Soe  Hindley   r.  Marquis  of  "  Pleader,"  (2  A.  1)  ;  Ckwio  ».  Bemalee,  1 

Westmeath,  6  B.  &  C.  200;  and  obeeira-  K  &  M.   102.    And  even  in  an  action 

tions  in  Manbj  v.  Soott,  in  3  M.  &  P.  against  both  for  a  debt  due  firom  the  wife 

U9, 123  ;  S.  C.  6  Bing:  660.  before  marriage,  the  declaration  is  bad 

(p)  Child  V.  Hardyman,  Str.  875.    See  if  it  state  a  promise  by  both  after  the 

I>er  Curiam,  Hunt  ».  Blaquiere,  5  Bing.  marriage ;  Morris  t».  Norfolk,    1  Taunt, 

660 ;  S.  C.  3  M.  &  P.  lOa  212 ;  Pittam  v,  Foster,  1  B.  &  C.  248 ;  8. 

(o)  Robinson  v.  Greinold,  1  Salk.  119 ;  C.  2  D.  &  R.  363.    The  ooTerture  is  only 

8.  C.  6  Mod.  172 ;  Harris  v,  Monis,  4  Esp.  matter  for  a  plea  in  abatement  ^  Bendix 

».  42.  V.  Wakeman,  12  M.  &  W.  97, 

(r)  Fowles  v.  Dineley,  Str.  1122. 

1  See  McCormick  v.  MoCormick,  7  Leig^,  66. 

>  See  McCuthen  v.  McGahay,  11  John.  281 ;  Oirey  v.  Patton,  2  Ashuead,  140 ; 
Brown  v.  Patton,  3  Humph.  136. 

*  So,  where  she  has  deserted  her  husband  and,  not  haring  been  guilty  ^  adulteiy, 

oflfers  to  return,  and  he  peftises  without  good  cause  to  receire  her.    M'Cutchen  r. 

M'Qahay,  11  John.  281 ;  Cunningham  v.  Irwin,  7  Serg.  &  R  247 ;  Clement  v.  Mattison, 

•  8  Richardson,  93 ;   Henderson  v.  Stringer,  2  Dana,  293 ;  MoGahay  ».  WiUiama,  12 
Jouk.  293. 

♦  When  a  wife  dies,  while  living  separate  from  her  husband,  he  is  bound  to  proride 
her  a  fUneral  at  a  reasonable  expense ;  and  if  the  hnsband  does  not,  another  may  do 
to  and  recover  the  amount  expended,  of  him.  Ambrose  v.  Kerrison,  4  Eng.  Law  * 
Bq,  361 ;  80  Uw  J.  Rep.  (N.  afc.RlStf. 
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oontemplaitioii,  no  separate  existence, — her  husband  and  herself  be*    Wmas  ▲ 
ing  in  law  but  one  person  (u) ;  and  she  is  unprovided  with  the  ^^"'J?^^* 
means  of  satisfying  her  engagements,  her  husband  being  entitled 
to  her  rights  and  property.     Her  incapacity  rests  upon  these  prin-  ^'^^^^"'^^ 
oiples ;  not  upon  the  notion  that  she  is  under  the  control  of  her 
husband  during  the  coverture,  and  cannot  on  that  account  assent. 

And  it  is  now  fully  established,  that  a  husband  and  wife  cannot,  ^"^tion 
by  a  deed  securing  a  separate  and  sufficient  maintenance  to  the  wife,  bjdeed, 
dissolve  the  relation  of  marriag'e,  so  as  to  enable  the  wife,  even 
whilst  living  apart  from  her  husband  and  enjoying  such  separate 
maintenance,  to  contract  as  a  feme  sole  (x).^    On  the  contrary,  the 
marriage  and  its  legal  consequences,  as  regards  the  wife,  still  ex- 
ist; and  consequently, — although  the  husband  may  not  be  liable 
for  her  debts, — yet  the  wife  cannot  contract,  or  sue  oi  be  sued  at  law, 
even  for  necessaries ;  and  he  who  trusts  her  relies  on  her  honor 
only  (y).     So  it  has  been  held,  that  a  married  woman  cannot  be  — o>'^<i«' 
sued  as  2k  feme  sole,  although  *she  live  apart  from  her  husband  in  a  afnwMo^rt 
state  of  adultery,  and  there  exist  a  valid  divorce  a  menm  et  thorOf  thoro.     * 
and  she  contract,  during  the  separation,  in  the  assumed  name  of  a  [  ^169  ] 
single  woman  (z).^    Nor  is  her  personal  representative  liable  under 
such  circumstances,  at  least  at  law,*  although  he  have  abundant 
assets  (a).     And  so  it  is  held,  that  a  husband  is  entitled  to  the  per- 

(tf)  Litt.  9.  28.  ty  therein,  and  may  maintain  an  action 

(z)  Lean  v.  Schutz,  5  Bl.  1197 ;  Mar-  against  a  third  person    who  takes    it ; 

ahaU  r.  Button,  8  T.  R.  545.  Smith  v.  Plomer,   15  East,  607.    As  to 

(y)  Marshall  9.  Rutton,  8  T.  R.  545.  arresting  or  taking    her    in  execution; 

Decided  bj  the  twelre  judges ;  overruling  Benyon  v,  Jones,  15  M.  &  W.  56^ ;  Tidd, 

Gorbett  r.  Poelnitz,  1  T.  R.  5 ;  and  semble,  9th  edit.  194, 1026. 

Ringstead  9.  Lady  Lanesborough,  3  Bougl.        (2)  Lewis  v.  Lee,  3  B.  &  C.  291 ;  S.  C. 

197 ;  see  Id.  204,  n.,  and  other  cases  there  5  I).  <&  R.  98 ;  Faithome  v.  Blaquiere,  6 

dted.    See  the  argument,   1   Powell  on  M.  <&  Sw  73 ;  Turtle  v.  Worsley,  3  Dou^. 

Contracts,  80,  &c.    If  a  married  woman,  290;  sed  vide  Cox  v.  Kitchen,  1  B.  &  P. 

nnder  such  circumstances,  hire  furniture,  338. 

the  contract  is  void ;  so  that  the  trades-        (a)  Id.;  Clayton  f .  Adams,  6  T.  R.  604. 

man  is  not  dirested  of  his  present  proper^ 

1  The  husband  and  wifb  cannot  bind  themselyes  to  each  other  by  a  contract.  A 
husband  gave  his  wife  a  promissory  note  for  money  belonging  to  her  at  the  time  of 
their  marriage.  Upon  his  death,  she  sued  his  personal  representative  to  recover  the 
same,  but  it  was  held  that  the  action  could  not  be  sustained.  Jackson  v.  Parks,  Sup. 
Ct.  Mass.  Suffolk,  Nov.  1852  ;  Sweat  v.  Hall,  8  Vermont,  187.  A  gift  of  money,  or  a 
conveyance  of  property  by  him  to  her  is  merely  void  in  legal  contemplation,  and  as 
wiioUy  inoperative  as  a  gift  to  himself.  Martin  v,  Martin,  1  Greenl.  394 ;  Per  Shaw 
f  Ch.  J.  in  Waahbum  v.  Hale,  10  Pick.  433.    Still,  if  a  third  person  gives  to  her  a  deed, 

I  or  a  bond,  or  a  note,  with  the  assent  of  her  husband,  although  he  furnishes  the  con- 

nderation,  or  if  he  deposits  money  in  her  name  in  the  savings  bank,  or  invests  money 
in  bank  shares,  in  her  name,  and  she  survives  her  husband,  the  beneSt  of  the  invest- 
ment wiU  enure  to  her  sole  use  as  against  the  heirs  and  legatees,  or  devisees  of  the 
hosband,  thou^  not  as  against  his  creditors.  Fisk  t;.  Cushman,  6  Cushing,  20 ;  Dra- 
per V.  Jackson,  16  Mass.  480 ;  Stanwood  v,  Stanwood,  17  Mass.  57  ;  Phelps  v.  Phelp, 
20  Pick.  556 ;  Adams  r.  Brackett,  5  Metcalf,  280 ;  Ames  v.  Chew,  5  Metcalf,  320,  323. 

^  A  wife  who  is  divorced  a  menaa  et  ihoro^  may  maintain  actions  as  a  feme  sole  for 
i^nries  to  her  person  or  property^  or  upon  contracts,  express  or  implied,  arising  after 
the  divorce.  I)ean  v,  Richmond,  5  Pick.  461.  So  she  may  be  sued.  Pierce  v.  Bum- 
ham^  4  Mete.  303. 

Where  a  citisen  of  another  State  compeUed  his  wife,  by  cruel  treatment,  to  leave 
his  honae,  withont  making  any  provision  for  her  support,  and  married  another  woman» 
and  the  wife  after  her  expulsion  came  to  Massachuaetta,  where  she  maintained  herself 
far  twenty  years,  by  her  own  industry ;  it  waa  held  that  she  waa  competent  to  sue  aa 
a  f0mt  90I4.    Abbott  v.  Bayley,  6  Pick.  89. 


182 


PBRSONS  IKCOKPIBTBNT  TO  CX)NTRAOT. 


When  a 
FncE  Sole, 


Ezoep- 
tions  to 
this  rale. 


Hnsband 

dvilUer 

mortuu$. 


sonal  property  of  his  wife,  which  she  has  acquired  whikt  living 
apart  from  him  in  adultery  (b). 

But  to  this,  as  to  all  other  general  rules,  there  are  some  few  ex* 
ceptions,  which  have  been  introduced,  as  well  for  the  benefit  of  the 
wife,  to  save  her  from  starvation,  aa  in  justice  towards  her  creditors, 
who,  under  the  peculiar  circumstances  which  give  rise  to  these  modi- 
fications of  the  general  principle,  have  no  other  remedy. 

Thus,  when  the  legal  existence  of  the  husband  is  considered  as 
extinguished,  or  suspended  ;  when  he  is  dead  in  law,  as  in  the  casoi 
of  his  being  transported  for  life  or  for  a  limited  term,  under  a  legal 
sentence ;  his  wife  may  contract  so  as  to  render  herself  personally 
responsible ;  and  may  sue  and  be  sued  upon  her  contracts  (c).^  So, 
even  although  a  convict  sentenced  to  transportation  remain  in  this 
country,  e.  g.  at  the  hulks,  the  wife  may  be  considered  as  Skfeme  sole 
whilst  the  sentence .  is  in  force  (d).  And,  the  case  of  a  married 
woman  whose  husband  had  been  transported  for  seven  years,  but 
had  remained  abroad  after  the  expiration  of  that  time.  Lord  Alvan- 
ley  held :  *'  that  by  the  record  of  the  conviction  and  sentence  pro- 
duced, there  was  conclusive  evidence  to  support  the  right  of  action 
in  the  plaintifi*,  as  a  feme  sole ;  it  appearing  thereby  that  the  bus* 
band  had  abjured  the  realm ;  and  though  the  term  of  his  trans- 
portation had  expired,  if  in  fact  he  had  not  returned,  the  right  of 
action  remained  ,*  but  that  if  the  defendant  meant  to  rely  that  the 
husband  had  so  returned,  by  which  the  plaintiff's  right  of  action  ia 
her  sole  capacity  would  be  at  an  end,  the  proof  of  that  lay  on  the 
defendant  (e)."  But  the  accuracy  of  this  opinion  is  questionable ; 
[  ^170  ]  inasmuch  *^a3  it  would  seem,  that  a  mere  voluntary  exile  is  not  an 
abjuration  of  th^  realm  (/).2 

Again :  if  the  husband  be  an  alien  enemy,  and  his  wife  reside  in 
in  this  country  and  contract  debts,  she  is  responsible  {g),  But-tho 
law  does  not  make  the  woman  liable  as  a  feme  sote,  merely  because 


Husband 
an  alienp 
or  abroad. 


(b)  Agar  v.  Blethyn,  2  Cr.  M.  &  R.  699. 

(c)  Liuly  Belknap's  case,  Year  Book,  2 
Hen.  4,  f.  7  a;  1  Hen.  4.  1,  pi.  12;  Bao. 
Abr.  "  Baron  and  Feme/'  (M.) ;  Lean  v, 
Schutz,  2  Bl  R.  1197,  1199;  Marsh  v, 
Hutchinson,  2  B.  &  P.  231 ;  2  Roper's 
Law  of  Husband  and  wife,  121. 

(d)  Ex  parte  Franks,  7  Bing.  762 ;  8. 
C.  1  M.  &  Sc.  1. 

(e)  Carrol  v.  Blenoov,  4  Esp.  27.    See 


Marsh  v.  Hutchinson,  2  B.  &  P.  231,  233. 

(/)  Co.  Lit.  133  a ;  and  see  per  Tindal, 
C.  J.,  Williamson  v,  Pawes,  9  Bing.  292, 
296. 

(g)  Duchess  of  Mazarine's  ease,  1  Ld. 
Raym.  147 ;  and  see  per  Parke,  B.,  Bar- 
den  V.  Keverberg,  2  M.  &  W.  61,  66 ;  Wil- 
liamson V,  Dawes,  9  Bing.  296,  296 ;  S.  C. 
3  M.  &  Sc.  362. 


1  See  Cornwall  v.  Hoyt,  7  Conn.  420;  Troughton  v,  HiU,  2  Hayw.  406 ;  Wright  ©. 
Wright,  2  Des.  244. 

2  The  law  seems  to  be  settled,  that  when  the  wife  is  left  by  the  husband,  has  traded 
as  A  feme  sole,  and  has  obtained  credit  as  such,  she  ought  to  be  liable  for  her  debts ; 
and  the  law  is  the  same,  whether  the  husband  is  banished  for  his  crimes,  or  has  toI- 
untarily  abandoned  his  wife.    Rhea  v.  Rhenner,  1  Peters,  106. 

No  mere  temporary  absence  of  a  husband,  or  a  separate  maintenance,  or  living 
apart,  of  the  wife,  will  enable  the  latter  to  sue,  or  subject  her  to  be  sued  alone.  Rob- 
inson V.  Reynolds,  1  Aik.  174.  But  where  the  husband  is  accounted  in  law,  dnUttr 
fnortuus,  as  where  he  is  exiled,  banished  for  Ufe,  or  has  abjured  the  realm,  the  wifo 
may  sue  or  be  sued,  as  a  feme  sole.  Id.  So,  too,  where  the  husband,  Uuiff  an  aUen^ 
has  never  resided  in  the  government.    Id. 
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her  hnBband  is  an  alien  and  oontinnallj  abroad  (A).^    And  unless  it    Whbn  a 
appear,  in  such  a  case,  that  she  represented  herself  to  the  plaintiff  *^J^^* 
to  be  9,  feme,  sole,  or  that  he  dealt  with  her  believing  her  to  be  such, 
she  will  not  be  personally  liable  (t). 

In  the  case  of  an  alien  who  has  once  resided  in  the  country,  the 
animus  revertendi  is,  it  seems,  to  be  presumed,  unless  the  contrary 
appear ;  and,  accordingly.  Lord  EUenborough  held  at  Nisi  Frius, 
that  a  woman,  by  birth  ati  alien,  and  the  wife  of  an  alien,  cannot 
be  sued  as  a  feme  sok,  if  her  husband  has  lived  in  this  country ; 
although  he  has  left  her  here,  and  entered  into  the  service  of  a 
foreign  state.  And  the  Court  of  King's  Bench  confirmed  this  de- 
cision (k).  Clearly,  in  the  case  of  an  Englishman,  who  may  at  any 
time  be  recalled  by  the  king  (?),  and  the  probability  of  whose  re- 
turn is  to  be  presumed,  his  mere  residence  abroad  is  not  tantamount 
to  a  civil  death ;  and  if  his  wife  contract  in  this  country,  she  is  not 
liable  to  be  sued,  and  cannot  sue  as  a  feme  sole  (m),  although  she  as- 
sumed that  character  (n).  And  where  a  married  woman  entered 
into  a  contract,  after  her  husband  had  become  bankrupt,  and  had 
absconded  without  appearing  to  the  commission :  it  was  held  that 
she  could  not  be  sued  thereon,  although  her  husband  still  continued 
to  reside  abroad  (o).  But  where  the  husband  has  been  abroad,  and 
not  heard  of  for  seven  years,  it  shall  be  presumed  that  he  is  dead 
(p),  and  the  wife  will  he,  prima  facie,  liable  (9). 

By  the  custom  of  London,  ekfeme  covert,  being  a  sole  trader  in  the  ^™*  "P^ 

liOndoiL 

(A)   Per  Parke,  B.,  Barden  v,  Keyer-  o.  Frier,  11  East,  301.    The  case  of  Ring- 

beig,  2  M.  &  W.  61,  64  stead  v.  Lady  Lanesborough,  3  Doag.  197, 

(t)  Id.;  Qaillon  v,  L'Aigle,  1  B.  &  P.  cannot  now  be  considered  law. 

d67j  (n)  Id.;  M'Namara  et-Ux.  v,  Fisher,  3 

{k)  Km^  v.  De  Pienne,  3  Camp.   123 ;  Esp.  K  18. 

md  vide  Walford  v.  Be  Pienne,  and  Franks  (0)  Williamson  t;.  Dawes,  3  M.  &;  Sc. 

V.  De  Pienne,  2  Esp.  554,  587 ;  Burfield  9.  352  ;  S.  C.  9  fiing.  292. 

De  Pienne,  2  New  R.  380 ;  and  see  Stret-  (p)  Nepean  v.  Doe  d.  Knight,  2  M.  & 

ton  r.  Busnach,  1  Bing.  N.  C.  139.  W.  894. 

(i)  See  Chit.  jun.  Prerog.  24,  26.  (q)  Hopewell  v.  De  Pienne,  2  Camp. 

?«)  Marsh  v.  Hutchinson,  2  B.  &  P.  118,  273 ;  1  Jac.  1,  c.  11,  s.  2 ;  Rowe  v. 

226 ;  Farrar  v.  Grannard,  1  New  R.  80.  Hasland,  1  Bl.  R.  404 ;  Doe  0.  Jesson,  6 

See  Williamson  o.  Daw^,  infra;  Bogget  East,  80. 

»  ■!■  ■■■■■■  ,  ■■■  ^■^■^B—  ■         I    ■     ■^■^^^^—     I    ■!  I  !■■■  ■■■  ■  I    ■■     ■  ■^■    1  Ml  ■       ■  I  ■■■■—■■  I  rf 

^  A  feau  covert^  whose  husband  deserted  her  in  a  foreign  country,  and  who  there 
afterwards  maintained  herself  as  a  single  woman,  and  for  five  years  had  lived  in 
Massachusetts,  the  husband  being  a  foreigner,  and  having  never  been  within  the 
Tnited  States,  was  held  competent  to  sue  and  be  sued  as  a  feme  sole,  and  her  release 
would  be  a  valid  discharge  for  any  judgment  she  might  recover.  Gregory  v,  Paul,  15 
Mass.  31.  In  Gregory  v.  Pierce,  4  Metcalf,  478,  it  was  observed  by  ^aw,  C.  J.,  that 
**  The  principle  is  now  to  be  considered  as  established  in  Massachusetts,  as  a  necessa- 
ry exception  to  the  rule  .of  the  common  law  placing  a  married  woman  under  disability 
to  contract  or  maintain  a  suit,  that  where  the  husband  was  never  within  the  Common- 
wealth, or  has  gone  beyond  its  jurisdiction,  has  wholly  renounced  his  marital  rights 
and  duties,  and  deserted  his  wife,  she  may  make  and  take  contracts,  and  sue  and  be 
toed  in  her  own  name,  as  a  feme  sole.  It  is  an  application  of  an  old  rule  of  the  com- 
mon law,  which  took  away  t£e  disability  of  coverture  when  the  husband  was  exiled  or 
bad  abjured  the  realm.  In  Abbott  v.  Bayley,  6  Pick.  89,  it  was  held,  that  in  this 
respect  the  residence  of  the  husband  in  another  state  of  these  United  States  was 
equivalent  to  a  residence  in  a  foreign  state ;  he  being  equally  beyond  the  operation  of 
the  laws  of  the  Commonwealth,  and  the  jurisdiction  of  its  courts."  See  also  Valen- 
tine V,  Ford,  2  Browne,  198  ;  Robinson  v.  Reynolds,  1  Aiken,  174 ;  Story,  Partn.  §  10 ; 
Edwards  v.  Davies,  16  Johns.  286 ;  Throughton  v.  Hill,  2  Hayw.  406  ;  Wright  v.  Wright, 
2  Dm.  244 ;  Bean  v.  Morsan,  1  Hill,  8;  &  C.  4  M'Cord,  148 ;  James  v.  Stewart,  9  Ala- 
baaia,  856;  CoaunoairMlth  p.  Collins,  1  Mass.  116;  Chauteau  o.  Merry,  3  Mis.  254. 
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dty  independently  of  ber  husband,  may  sae  and  be  aued  in  the  city 
eourts,  with  reference  to  her  dealings  as  such  trader  in  London  (r). 
But  it  seems  that,  even  there,  as  well  as  in  the  courts  of  Westmin- 
ster, the  husband  must  be  made  a  party  to  the  suit,  for  conformity 
(«),  although  the  wife  shall  be  considered  to  be  the  real  and  sub- 
stantial party  thereto  {t)-^ 

So  the  sentence  of  a  Court  of  competent  jurisdiction  annulling 
the  marriage  ah  initioy  entirely  removes  the  incapacity  of  the/^Tie, 
and  renders  her  responsible,  just  as  if  the  ceremony  of  marriage 
had  never  taken  place  (w).^ 

There  are  cases,  however,  in  which  a  married  woman  may  be 
joined  with  her  husband,  in  suing  upon  contracts  entered  into  dur- 
ing the  coverture.  Thus,  if  there  be  an  express  promise  to  the 
wife  in  consideration  of  her  personal  labor  and  skill,  as  that  she 
would  cure  a  wound  (x)  ;  or  if  there  be  a  bond  (  y)  ;  or  a  promissory 
note  (2),  payable,  on  the  face  thereof  (a),  to  her,  or,  it  seems,  to  her 
husband  and  herself ;  she  may  be  joined  with  him  in  the  action,  or 


(r)  Bao.  Abr.  "Baron  and  Feme/' 
(M). 

(a)  Candell  v.  Shaw,  4  T.  R.  861 ;  Beard 
t^.  Webb,  2  B.  &  P.  93. 

{t)  Laughan  v.  BeweU,  Cro.  Car.  67  ;  10 
Mod.  6 ;  Beard  v,  Webb,  2  B.  &  P.  93, 101. 
See  3  Chit.  Com.  L.  37. 

(u)  Per  Blackstone,  J.,  Hatchett,  9. 
Baddeley,  2  Bl.  1079,  1082 ;  Lewis  v.  Lee, 
3  B.  &  C.  291,  297 ;  and  see  Anstey  e. 
Manners,  1  Gow,  R.  10. 

(z)  Brashford  v.  Buckingham,  Cro.  Jac. 
77,' 205;  Fountain  v.  Smith,  2  Sid.  128; 
Weller  v.  Baker,  ^2  Wils.  424. 

(y)  Day  v.  Pargrave,  2  M.  &  S.  896,  n. 
(b), 

l2)  Philliskirk  t>.  Pluckwell,  2  M.  &  S 
393. 

(a)  The  declaration  should  expressly 
show,  in  what  respect  the  wife  has  an  in- 
terest enabling  her  to  join ;  Bidgood  v. 
Way,  2  Bl.  R.  1236  ;  PhilUskirk  v.  Pluck- 
well,  2  M.  &  S.  396.    In  the  case  of  a 


bond  or  note  expressly  payable  to  her,  or 
to  both,  it  would  sufficiently  appear,  from 
the  instrument  itself,  if  set  out  trufy  in 
the  declaration,  without  further  averment, 
that  she  had  such  an  interest ;  Id.  Where 
husband  and  wife  declared  for  a  debt,  due 
for  a  cure  effected  by  the  wife  during  cov- 
erture, and  the  declaration  also  contained 
a  charge  for  medicines  supplied;  it  was 
held,  upon  general  demurrer,  that  the  wife 
was  improperly  joined,  as  she  was  not  the 
sole  cause  of  action :  ih»  medicines  being 
the  property  of  the  husband  only  ;  Holmes 
and  Wife  v.  Wood,  cited  in  2  Wils.  424; 
noticed  by  Lord  Ellenborough  in  3  M.  & 
8.  396.  The  husband  may  aeclare  alone, 
on  a  note  Aade  to  his  wife  during  cover- 
ture, alleging  that  it  was  payable  to  him ; 
Arnold  v.  Revoult,  4  Moore,  71, 72.  Aliter, 
where  the  husband  has  authorized  the  note 
to  be  made  to  his  wife  by  name ;  per  Cur. 
Howard  v.  Oakes,  3  £zch.  136, 141. 


1  In^Bome  of  the  States,  as  Pennsylvania  and  South  Carolina,  a  wife  may  act  as  a 
feme  sole  trader,  and  become  liable  as  duch,  in  imitation  of  the  custom  of  London. 
Burk  ».  Winkle,  2  S.  &  Rawle,  189;  Newbiggin  v.  Pillaos,  2  Bay,  162;  Hobart ». 
Lemon,  3  Richardson,  131 ;  Dial  t;.  Neuffer,  3  Richardson,  78 ;  BlyUiewood  v.  Evering- 
ham,  3  Richardson,  286 ;  Starr  v.  Taylor,  4  M'Cord,  413 ;  Jacobs  v.  Featherstone,  6 
Watts  &  S.  346.  But  she  must  be  technically  a  trader.  McDaniels  v.  Comwell,  1  Hill, 
(S.  Car.)  428  ;  Ewart  v,  Nagel,  1  McMuUan,  60 ;  Robards  ».,  Hutson,  3  M'Cord,  476 ; 
Surtell  V,  Brailsford,  2  Bay,  333.  And  the  contract  must  relate  to  the  trade.  M'Dow* 
ell  V,  Wood,  2  N.  &  M'Cord,  242.  A  wife  may  become  a  feme  sole  trader  by  the  privity 
and  acquiescence  of  her  husband,  although  there  be  no  deed  fW)m  him.  M'Grath  v. 
Robertson,  1  Des.  445.  She  may,  while  acting  as  a  feme  sole  trader,  enter  into  a  bond, 
provided  it  be  such  as  relates  to,  or  is  in  some  manner  connected  with,  her  business 
as  a  trader.  M'Dowell  v.  Wood,  2  N.  &"  M'Cord,  242.  A  feme  covert  living  apart  from. 
her  husband,  and  not  under  his  control,  is  liable  to  an  indictment  for  retaitii^  spiritu- 
ous liquors  without  license.  State  1;.  Collins,  1  M'Cord,  355.  See  Ci^  Counoil  p.  Van 
Roven,  2  M'Cord,  466. 

>  Ab  to  the  legal  conieqiienoes  resulting  fhua  a  diTOtQe,.afte  Bi«lMii>»  Mtir,diJ>9w,A. 
32. 
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he  may  sue  alone.^  And,  in  geneir&l,  wherever. the  wife  is  the  meri- 
torious cause  of  action,^  or  there  is  a  consideration  moving  from  her, 
the  husband  and  wife  may  join  (6).  It  seems,  moreover,  that  in 
these  cases  the  wife  is  entitled  by  survivorship,  to  the  money  due 
upon  a  judgment  recovered  by  both  (c).  But  where  husband  and 
wife  were  seised  in  right  of  the  wife,  and  the  husband  made  a  de- 
mise, expl'essly  in  his  own  right,  it  was  held  that  the  wife  could  not 
be  joined,  in  an  action  to  recover  rent  due  under  such  demise  {d). 

We  have  already  noticed   the  cases   respecting  the  effect  o£  a 
^promise  by  a  woman,  after  her  husband's  death,  to  pay  a  debt  con-  r  «|i7'2  1 
tracted  by  her  during  coverture  (e),^  *    ^  -' 

A  married  woman  may  be  an  executrix  or  administratrix.  And 
where  a  married  woman,  being  executrix,  took  a  note  from  her  hus- 
band and  A.  B.  during  coverture,  for  money  lent  by  her  in  her  rep- 
resentative character  to  her  husband,  it  was  held  that  she  might, 
after  her  husband's  death,  sue  A.  B.  upon  the  note  (/). 

6.  Of  Contracts  with  Aliens. 

An  alien  ami  or  friend  may  enter  into  a  contract  with  a  subject  ^^"^^ 
of  this  realm,  either  in  this  country  or  abroad,  and  may,  during  ^j^  ^ 
peace,  maintain  an  action  thereon  in  the  English  courts  (ff).^    But  mjiM. 
the  contract  of  an  alien  enemy  is  absolutely  void,  and  cannot  be 
enforced  by  him,  or  by  any  person  for  his  benefit,  either  at  law  or  in 
equity  (h)  f  unless  he  came  into  this  country  sui  mho  conducto,  or 


(h)  Per  Curiam,  Nnne  v,  WiUs.  4  B.  & 
▲d.  739,  744. 

(e)  1  CMt.  PI.,  6th  edit  31 ;  Ck).  lit. 
351  a,  XL  (l) ;  Bidgood  v.  Way,  2  Bl.  R. 
1239.  Ana  it  seemB  she  takes  by  surri- 
Torship  money  due  on  a  decree  in  Chance- 
ly  in  a  suit  by  both ;  Adams  v.  Lavender, 
M'Cl.  &  Y.  41. 

{d)  Haroonrt  9.  Wyman,  3  Ezch.  S17. 

it)  Ante,  47. 

(/)  Richards  tr.  Richards,  2  B.  dk  Ad. 
744. 

ig)  Co.  Lit  129  b ;  Bac.  Abr.  "  Aliens," 
(D).  Formerly  he  could  not  take  a  lease 
of  houses,  k/Q.y  32  Hen.  8,  o.  16 ;  Jevens  r. 


Harridge,  1  >Sannd.  8  n.  (1) ;  and  even  an 
agreement  to  grant  a  lease  to  an  alien, 
was  held  to  be  Toid  under  that  statute; 
Lapierre  v,  M'Intosh,  9  A.  &  £.  857 ;  but 
an  assigpiment  of  a  lease  to  an  alien  was 
held  not  to  be  within  the  statute ;  Wootton 
r.  Steffenoni,  12  M.  ^  W.  129.  Now,  how- 
CTcr,  by  the  7  &  8  Vict  c.  66,  s.  5,  alien 
friends  may  take  and  hold  lands,  hoTises, 
or  other  tenements  for  any  term  not  ex- 
ceeding twenty-one  years,  as  effectually 
as  natural-bom -subjects. 

(A)   Brandon  v.  Nesbitt,'  6  T.  K  28; 
Albretch  v.  Susaman,  2  V.  &  B.  323. 


1  Ante,  152  note  ;  Magruder  r.  Stewart,  4  Howard  (Miss.)  204.  A  husband  may, 
in  his  own  name,  sue  on  a  bond  passed  to  him  and  wife,  or  to  the  wife  alone,'  dicing 
her  corerture.  He  may  sue  alone  for  a  breach  of  promise  made  to  him  and  his  win 
after  coTerture,  or  to  ti^e  wife  only,  to  pay  a  sum  of  money  to  her.  Rogers  o.  Ereba, 
6  Har.  d:  J.  37. 

3  See  Prescott  c'  Brown,  23  Maine,  305 ;  ante,  152,  note. 

*  Ante,  153  note,  47,  48  note. 

*  An  alien  friend  is  entitled  to  the  benefit,  and  subject  to  the  action,  of  the  inaol- 
Tent  laws  of  the  state  where  he  resides.  Judd  o.  Lawrence,  1  Cushing,  53.  In  the 
Courts  of  the  U.  States,  alien  friends  are  entitled  to  claim  the  same  protection  of  their 
rights,  as  citizens.  Taylor  v.  Carpenter,  3  Story,  C.  C.  458 ;  S.  C.  2  Wood,  &  Minot, 
1 ;  Cortes  p.  Holbrook,  2  Sandf  ch.  586 ;  Byam  v.  Sterens,  4  Bdw.  ch.  119. 

*  No  valid  contract,  except  for  the  payment  of  ransom  money,  expressed  or  implied, 
can  arise  or  subsist  between  a  citizen  of  this  country  and  the  enemy,  without  the  per 
mission  of  government  Griswold  v.  Waddington,  16  Johns.  438.  See  Mussen  v.  Fales, 
16  Mass.  334 ;  The  Francis  &  Cargo,  1  GalL  448 ;  1  Kent,  (5th  ed.)  68 ;  Scholefield  v. 
Sichelberger,  7  Peters,  586.  But  the  ransom  of  a  vessel  and  cai^  captured  by  aa 
•oaoi^  itlawfU,  and  aa  agreameat  to  pay  the  raaaom  money  may  be  enforoed,    CM*- 
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Aimra.  live  here  by  the  king's  license  (t).^  Again,  if  an  alien  enemy  were 
^.^-v^w/  allowed  to  sue  in  the  English  courta,  on  a  contract  made  by  him 
before  or  during  his  disability,  he  wonld  be  enabled  to  withdraw 
from  this  country  resources  which  might  be  converted  to  pnrp<»eB 
injurious  to  ita  interests:  and  on  this  gronnd  it  is  held,  that  con- 
tracts made  during  war,  as  well  as  trading  with  an  enemy,  are 
illegal  (k) ;  so  that  not  only  is  an  alien  enemy  nnaUe  to  sue  in  this 
country  on  such  a  Contract,  hut  the  contract  is  not  available  ag^nst 
him,  ii  iglishman,  though  it  was  made  abroad.     So, 

if  the  made  during  war,  a  subject  of  this  country 

does  n  it  of  action  thereon  on  the  return  of  peace  {I) : 

but  tfa  I  is  only  smpmded  nntil  the  return  of  peace, 

if  the  made  before  the  commencement  of  the  war 

(m).'  my  cannot  sue  a  party  who  holds  his  property 

in  this  country  ;  and  therefore,  a  bill  drawn  by  the  alien  upon, 
f  *173  ]  and  accepted  by,  such  *^arty,  and  indorsed  by  the  alien  to  an  Eng- 
lishman who  was  aware  of  the  circumstances,  cannot  be  enforced  by 
the  latter  against  the  acceptor  (n). 
Ai^Uh-  ^t  where  an  Englishman  permanently  resides,  and  is  proved  to 

mui  doiai-  be  voluntarily  domiciled  in  a  foreign  land,  the  government  of  wnich 
ooMt'"  at  '^  *^  ^^^  *^  "*'*  '^'^"''■y'  ^^  ^  f^"*  loses  his  rights  as  an  English- 
war  witb  man,  that  he  cannot  sue  in  our  courts  (o).  But  an  action  may  be 
Uua !  maintained  here  by  a  neutral,  on  a  promissory  note  given  to  him 

by  a  British  subject  in  an  enemy's  country,  for  goods  sold  there. 
In  such  a  case,  as  was  said  by  Lord  EUenborough,  "  the  contracting 
parties  were  not  alien  enemies,  and  it  does  not  follow  that  the  contract 
was  void,  though  made  in  an  enemy's  country.     The  plaintiffs,  who 

(>)  Id.;  Wells  t.  WilUame,  1  Salk.  46 ;  (m)  £i  parte  BoiiB»iiak«r,  [3  Ten.  71 ; 

Boulton  V.   Dabree,   2    Camp.    163.    See  FUndt  g.  Waters,  IG  £ast,  260 ;  3  Chit. 

Chittj,  jim.,  Prerog.  48,  49.    As  to  forfei-  Com,  L.  68, 69. 

tore  to  the  cromi  or  debt  to  alien.  Id.  43 ;  (n)  WiUison  v.  Patteson,  7  Taunt  439  ; 

Woir  p.  Oibolm,  6  M.  4  8.  102,  103,  per  S.  C.  1  Moopb,  133. 

Lord  EUeoborough.  (o)  M'CouncU  v.  Hector,  S  B.  &  P.  US ; 

{k)   Potts  V.  Bell,  8  T.  R.  618 ;  The  The  Ocean,  6  Bob.  Adm.  Rep.  90 ;  The  In- 

Hoop.  1  Rob.  Adm.  Rep.  196 ;  Furtado  t.  dian  Chier,  3  Id.  22 ;  (TMealey  v.  Wilaon, 

Bodgera.  3  R  >&  P.  200.  1  Camp.  482 ;  Roberts  e.  Hordj,  3  U.  £  S. 


(;i  Willisoa  D.  PattAsoo,  7  Taont.  139 : 

ac.  IM-  -    — 


1  Moore,  133. 


wold  0.  Waddington,  16  Johns.  438.  See  Miller  e.  Ship  Besolntion,  2  Dall.  10 ;  Haana; 
r.  Eyre,  3  CranA,  242 ;  ArmstroDg  v.  TOIar,  11  Wheat.  268 ;  Toler  v.  Armstrong,  4 
Wash.  C.  C.  299 ;  Crawford  u.  William  Penn,  3  Wa*h,  C.  C.  484 ;  8,  C,  1  Peters,  106, 
The  me  of  a- license  to  pass  from  the  enemy  being  unlawful,  one  citlwQ  has  no  right 
to  sell  to  another  snch  a  lieenie,  or  pass,  to  be  used  oo  bonrd  of  an  American  Teswl ; 
and  no  recoveiy  oan  be  had  in  a  suit  instituted  on  Bach  an  illegal  contract.  Pattoa 
e,  Nicholson,  3  Wheat.  204. 

'  Even  alien  cnemieB,  resident  in  the  eountrj  may,  unUI  they  are  ordered  ont  of  it 
by  legal  authority,  sue  and  be  sued  as  in  time  of  peace ;  for  the  reason  that  proteo- 
tion  to  their  persons  and  property  is  due,  and  implied  from  the  permission  to  them  lt> 
Temiun.  Wells  n.  Williams,  1  Q.  Ray.  2B2 ;  Clark  v.  Morey,  10  John.  69 ;  Russell  r, 
Skipwitb.  6  Binney,  241. 

*  A  citizen  of  N.  York  may  pay  a  debt,  or  perform  a  contract  to  an  alien  enemy 
during  war,  if  the  debt  be  paid  or  the  performance  made  to  the  a^nt  at  such  enemy, 
within  that  stale,  the  contract  having  been  made  before  the  war.  Buchanan  i^.  Curry, 
19  Johns.  137.  Debts  contracted  wi£  an  alien  sjre  not  extinguished  by  a  anhsequeot 
war  between  llie  naUons  of  the  parties.  Hamilton  v.  Eaton,  U.  S.  wcuit  Coort,  3 
Mar.  1. 
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ate  domiciled  in  Switzerland,  might  lawfullj  sell  their  goods  in     Aluhb. 
Faria :  and  it.  is  not  proved  that  the  defendant,  who  is  a  British  v.^'-v^v/ 
subject,  purchased  them  there  for  any  illegaUpurpose  (p)."  •And  it  —^r  in  » 
appears  that  an  Englishman  domiciled  iu  a  foreign  state,  in  amity  ^^^  ^ 
with  this  country,  may  lawfully  exercise  the  privileges  of  a  suhject 
of  the  place  where  he  is  resident,  to  trade  with  a  nation  in  hostility 
with  this  (q).     So  a  native  of  a  foreign  state,  in  amjty  with  this 
country,  who  is  taken  in  an  act  of  hostility  on*  board  an  enemy's 
fleet,  and  brought  to  England  as  a  prison        '  iblcd 

from  suing,  even  during  his  confinement,  (  into 

by  faim  whilst  he  was  such  prisoner  (r). 

Nor  can  an  Englishman,  who  is  a  priti  my's  Or&pri*- 

oountry,  be  deemed  an  alien  enemy  :  and  '  n  by  °°"  "^ 

such  prisoner  on  an  Englishman  in  this  co  »  an        ' 

alien  enemy,  is  available  in  the  hands  of  the  latter  upon  Ihe  cessar 
tion  of  hostilities  («). 

7.  Oatl&wG,  and  peTsons  attainted. 

A  person  outlav>ed  in  a  criminal  prosecntion  or  civil  suit  (f),  or  Thnue 
attainted  of  certain  crimes  (u),  is  civililer  moHuiix:  he  loses  the  pro-  dvilitfr 
tection  of  the  law ;  so  that  he  cannot  appear  in  court,  in  his  own  ""*  " ' 
right,  for  any  purpose  except  to  reverao  his  outlawry  {x).     "An  out-  [  *174  J 
law  likewise  forfeits  his  goods,  chattels,  and  cho»ea  in  action,  to  the 
Crown  (ij).     So,  a  person  attainted  or  outlawed  may  acquire,  but  he 
cannot  enjoy;   he  may  acquire,  not  by  virtue  of  any  capacity  in 
himself,  but  because,  if  a  gift  be  made  to  him,  the  donor  cannot 
make  his  own  act  void,  and  reclaim  his  own  gift,  but  he  cannot 
enjoy,  because,  although  the  donor  cannot  reclaim  his  gift,  the  thing 
given  vests  in  the  Crown  by  its  prerogative  (z).   And  hence  it  is, 
that  the  attainder  or  outlawry  is  pleadable  in  bar,  even  to  an  ac- 
tion founded  on  a  personal  demand  which  accrues  after  such  attain- 
der or  outlawry  (a). 

But  outlawry  in  the  plaintiff  is  no  answer,  if  he'sue  in  outer  droit.  OntUir 
Thus,  an  executor  or  administrator  may  sue,  although  he  be  out-  ^^,^ 
lawed.     And  so  a  mayor  and  commonalty  may  sue,  although  the  <frvt(. 
mayor  be  outlawed  (i). 

And  the  right  of  the  outlaw,  or  party  attainted,  to  the  protection  Bightonlj 
of  the  law,  is  only  suspended,  it  ia  not  irrecoverably  lost :  and  the  ?5***°*" 
disability  will  be  removed  by  a  pardon,  or  by  the  reversal  of  the 

(b)  HonrietiTMofTU,  3Ctunp.303.  (i)  E*  Minder,  6  Q.  B.  867.  873;  Al- 

<;)  Bell  D.  Reid.  1  M.  &  S.  72d.  dridge  «.  Buller,  2  M.  £  W.  412. 

(r)  Sparenburgh  «.  Bumatjne,  1  R  d:  (y)  Bollock  v.  Dodds,  2  B.  A  Al±  258, 

P.  163 ;  The  King  «.  Depardo,  1  Taxmt  276 ;  Slade'a  case",  4  Co.  93,  96 ;  Com.  Dig. 

28.  "UtlRgary,"  (D.)   1,2:  Britton  r.  Cole,  1 

(j)  Aaloiae  D.  Monhead,  6  Ttnnt.  2S7^  Salk.  39a :  BtM.  Abr.   "OutUwrj,"   (D.) 

WillisoD  v.  Patteaon,  7  Id.  447,  449  ;  8.  C.  2. 

I  Moon,  133.     Aa  to  the  light  of  aliens  (i)  BallDClt  r.  Dodds,  2  B.  £  Aid,  258. 

to  hold  pTopert;  in  ttua  oounCr;,  saa  7  A  275.    See  The  King  v.  The  Inhabitants  of 

8  Tict.  e.  eo,  M.  3—5.  Haddcnham.  16  East.  4S6. 

{0  Sm  Tidd,  9th  edit.  131.  ia)  Ballock  v.  Dodds,  nymi;  and  bm 

(u)  See  I  Chit.  Crim.  L.  730 1  1  Bum,  Co.  Lit  128  b. 

J^ CUL •dib 201 ;  U a«0. 3, e.  145.  (»)  Co.Ltt.12ea. 
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o«tlawrj  or  attainder,  whereupon,  as  a  matter  of  course,  the  compe- 
tency to  contract,  and  right  to  sue,  will  revive  (c).^ 
May  b«  TheM^  can  be  no  doubt,  that  a  party  may  be  sued  on  a  contract 

Baed«  made  by  him  whilst  he  stood  outlawed  or  attainted,  although  his 

own  incapacity  has  not  been  removed  (d). 

8.  BankroptB. 

1. — Of  the  Effect  of  a  Baakrnpt's  Certificate  on  Contracts  made  hj  Mm  before  his 

Bankmpiijy. 
2. — Of  hie  tubseqitent  Promise  to  Pay  Debts  barred  hy  the  Certificate. 
S. — Of  the  Contracts  of  a  Bankrupt  whilst  uncertificated, 

1.  Of  th^  Effect  of  a  Bankrupt's  Certificate  on  Contracts  before  the  Bankruptcy. 

General  The  rule  on  this  subject  would  seem  to  be,  that  the  creditor's 

rule.  inability  to  prove  his  debt,  and  the  continuing  responsibility  of  the 

bankrupt,  are  convertible  terms ;  the  privilege  of  the  former,  and 
the  discharge  of  the  latter,   being  co-extensive  and  commensu- 
rate (e). 
Effec^  of         And,  accordingly,  the  certificate  of  a  bankrupt  will  discharge 
ce     oate.  j^.^  ^^^  ^^  debts  due  by  him  when  he  became  bankrupt,  and 
[  ^175  ]  ^rom  all  claims  and  demands  made  proveable  under  the  fiat ;  as 
well  as  from  all  personal  remedies  for  the  recovery  of^such  debts, 
claims  and  demands  (/). 

So,  any  bankrupt  who  shall,  after  his  certificate  has  been  allowed, 
be  arrested,  or  have  any  action  brought  against  him  for  any  debtf 
claim,  €T  demand,  proveable  under  the  bankruptcy,  shall  be  discharged 
upon  entering  an  appearance  (g)\  and  may  plead  in  general,  that 
the  cause  of  action  accrued  before  he  became  bankrupt  (A).  The  pleadr 
inffs  and  evidence  upon  this  subject  will  be  considered  hereafter. 

But  the  only  efiect  of  the  certificate  is,  to  discharge  the  person  and 
goods  of  the  bankrupt ;  it  is  no  release  of  collateral  remedies. 
Where,  therefore,  a  landlord  distrained  the  goods  of  A.  in  his  ten- 
ant's premises,  and  the  tenant  afterwards  beoLme  bankrupt  and  ob- 
tained his  certificate,  it  was  held,  that  the  landlord  had  a  right,  in 
a  replevin  at  the  suit  of  A.,  to  avow  for  the  return  of  the  goods  (t), 

(c)  Co.  lit.  128  b.;  Bac.  Abr.  •*  Outlaw-  (/)  12  &  18  Vict  c.  106,  ss.  200,  205 ; 
xy,''  (B.) ;  1  Chit.  Crim.  L.,  2nd  edit.  731.     and  lee  Davia  tr.  Shapley,  1  B.  &  Ad.  54, 

(d)  Sid.  GO ;  Cro.  Jac.  426 ;  Macdonald    58. 

V.  Kamsay,  Fost.  Cr.  L.  61.  (g)  The  judge  before  whom  the  appli- 

(e)  Lane  v.  Burghart,  4  Scott,  N.  R.  cation  is  made  to  discharge  the  bankrupt 
2dY  ;  S.  C.  1  Q.  B.  933  ;  Skinners'  Compa-  from  custody,  ma^  receive  affidayits  to 
ny  V,  Jones,  4  Scott,  271,  283;  £x  parte  show  that  the  certificate  ia  yoid;  Clark  tr. 
Groome.  1  Atk.  119 ;  Chilton  v.  Whiffin,  3  Smith,  8  C.  B.  982. 

Wils.  13 ;  Cowley  v.  Dunlop,  7  T.  R.  666 ;        (A)  12  &  13  Vict,  c.  106,  s.  206. 

per  Tindal,  C.  J.,  in  AflaJo  v.  Fourdriniert        (t)  Newton  v.  Soott,  9  M.  &  W.  484;  & 

8  M.  &  P.  748 ;  S.  C.  6  Bing.  306.  C.  (in  error)  10  M.  &  W.  471. 

• 
^  The  process  of  outlawry  is  unknown  in  this  country,  except  in  a  very  few  of  the 

States ;  and  wherever  the  Bnglish  practice  has  been  introduced,  it  is  believed,  that,  in 
personal  actions  especially,  the  forfeitures  and  disabilities  do  not  follow,  upon  judg- 
ment of  outlawry  Is  in  £ngland.  In  the  State  of  New  York,  it  is  provided  by  statute, 
"  That  no  outlawry  in  any  personal  action,  sha}l  work  any  diutbility  or  forfeiture 
whatsoever,  in  favor  of  any  other  person  than  the  plaintiff,  at  whose  suit  it  shaU  be 
^tA."    1  N.  B.  L,  166;  Com.  on  Cent,  l^  Huntington, 6;  n.  (2).    Bee  7  l>^9  Abr.  818. 
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And,  in  like  manner,  the  certificate  will  not  dieehvge  the  bank-  Effect  of 
rapt's  partner  or  a  joint  contractor  (i).  Ckrtiw- 

It  is  also  a  general  rule,  that  if  a  debt  may  be  proved  under  a  fiat,  oomtbacts 
the  bankrupt,  when  certificated,  is  not  only  discharged  from  liabili-  BBFOBB,&a 
tj  for  such  debt,  but  also  from  any  consequential  damages  resulting  n^t^v^w^ 
or  arising  from  the  non-payment  thereof  (t).    And  if  a  creditor  has 
obtained  a  judgment  at  law,  or  a  decree  in  equity,  for  a  debt  or  de- 
mand in  respect  of  which  he  proves  under  the  fiat,  he  may  prove 
also  for  the  costs  he  has  incurred,  although  they  were  not  tazed  at 
the  time  of  the  bankruptcy  (m). 

To  detail  the  various  demands  for  which  a  creditor  may  prove  J*  ^'^ 
under  a  fiat,  would  be  to  digress  from  the  nature  and  object  of  this  pJoy^i^, 
treatise.     But  still  the  following  particulars,  with  reference  to  this 
Bu])ject,  are  worthy  of  notice. 

First.  A  creditor  may  prove,  not  only  for  a  debt  which  accrued  ^** 
^'due  to  him  before  the  act  of  bankruptcy,  but  also  for  any  debt  or  proi^iJbie. 
demand  really  and  bona  fide  contracted  after  the  act  of  bankruptcy,  r  oyj%  1 
.  and  before  the  date  of  the  fiat,  or  the  filing  of  a  petition  for  adjudi- 
cation of  bankruptcy ;  provided  the  creditor  had  not,  at  the  time  the 
^same  was  contracted,  notice  of  any  act  of  bankruptcy  by  such  bank- 
rapt  committed  (n). 

Again,  persons  who  have  given  credit  to  a* bankrupt,  upon  valua-  l>ebtB  not 
ble  consideration,  for  any  money,  or  other  matter  or  thing  whatso-  ^  P*^*" 
ever,  which  shall  not  have  become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy  ;  and  whether  such  credit  shall  have 
been  given  upon  any  bill,  bond,  note,  or  other  negotiable  security, 
or  not ;  may  prove  such  debt,  or  negotiable  security,  as  if  the  same 
were  payable  presently,  and  receive  dividends  equally  with  the  other 
creditors,  deducting  a  rebate  of  interest  (o). 

So,  any  person  who,  at  the  time  of  issuing  the  fiat,  or  filing  a  pe- 
tition for  adjudication  of  bankruptcy,  shall  be  turety^  or  liable  for  Proof  of 
any  debt  of  the  bankrupt^  or  bail  for  the  bankrupt,  either  to  the  sheriff  '''^^" 
or  to  the  action,  may, if  he  shall  have  paid  the  debt,  or  any  part  thereof 

{k)  12  &  13  Vict  0.  106,  8.  200;  be-  2  &  3  Tiot  c.  29,  protected  all  contracts, 

Ibre  the  statute  3  &  4  Will.  4,  c.  42;  s.  9,  dealings  and  transactions  by  and  with 

if  one  of  sereral  debtors  became  a  bank-  any  buikrupt,  really  and  h<md  fide  made 

rapt  and  obtained  his  certificate,  it  was  and  entered  into  before  the  date  and  issu- 

necessazy  to  join  him  as  a  defendant,  or  ing  of  the  fiat,  and  without  notice  of  any 

the  defendant  might  haye  pleaded  the  non-  prior  act  of  bankruptcy.    As    to  what 

joinder  in  abatement.    But  by  that  stat-  dealings  and  transactions  were  protected 

nte  it  is  rendered  nnnecessary  to  join  the  by  this  act,  see  Young  t;.  Hope,  2  Ezch.  105 ; 

bankrupt  in  such  case ;  and,  if  tiie  non-  as  to  what  was  held  to  constitute  notice 

joinder  be   pleaded   in    abatement,    the  of  an  act  of  bankruptcy  thereunder,  see 

bankruptcy  and  certificate  may  be  replied.  Pennell  v,  Stephens,  7  C.  B.  987,  S.  G.  18 

And  where  one  member  of  a  firm  becomes  L.  J.,  C.  P.,  291 ;  Pike  o.  Stephens,  12  Q. 

bankrupt,  the  Court  may  authorize  actions  B.  465 ;  Green  v.  Laurie,  1  Ezch.  335 ; 

er  suits  to  be  brought  in  the  names  of  the  Hocking  9.  Acraman,  12  M.  &  W.  170 ; 

assignees,  and  of  the  other  partner  or  Bird  v.  ^ass,  6  M.  &  G.  143 ;  Ramsay  v, 

partners ;  12  &  18  Tict  c.  lOG,  s.  lo2.  Eaton,  10  M.  &  W.  22#   As  to  this,  see 

(i)  Van  Sandan  i;.  Corsbie,  3  B.  &  Aid.  now,  12  &  13  Vict  c.  133. 

IS.    See  Id.  28a  (9)  12  &  13  Vict.  c.  106,  s.  172.    In 

(m)    12  &   13  Vict    c.    106,    s.  181.  order  to  be  within  this  section,  the  money, 

What  will  render  the  certificate  Tdd  under  &c.  must  be  payable  at  a  eertain  time ; 

the  12  &  13  Viet  c.  106,  s&  201,  251,  see  South  Stafibrdshire  Railway  Company  v. 

ConrtlTron  v.  Meunier,  6  Exch.  74.  Burnside,  5  Exch.  129,  138.    See  Arohb. 

(a)  12  &  18  Vict  0. 106,  s.  165.    The  Bk.  L.,  8th  edit  102. 
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Effect  of  in  discharge  of  the  whole  debt,  although  he  may  have  paid  the  same 
Gbbtifi-    after  the  issuing  of  the  fiat  or  filing  of  the  petition,  if  the  creditor  shall 
oo2mucT8    ^*^®  proved  his  debt  under  the  bankruptcy,  stand  in  the  place  of  such 
&c.  creditor,  as  to  the  dividends,  and  other  rights  upon  such  proof;  or 
if  the  creditor  shall  not  have  proved,  may  prove  his  demand  in  re- 
spect of  such  payment,  as  a  debt  under  the  bankruptcy,  not  disturb- 
ing the  former  dividends,  and  may  receive  dividends  with  the  oth- 
er creditors,  althou^  he  may  have  become  surety,  bail,  or  liable  as 
aforesaid,  after  an  act  of  bankruptcy  committed  by  such  bankrupt ; 
provided  that  such  person  had  not,  when  he  became  such  surety,  or 
bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of  bankruptcy,  by 
such  bankrupt  committed  (p). 
Debts  pay-      o^nd  by  the  12  &  18  Vict.  c.  106,  s.  177,  if  any  bankrupt  shall, 
oontii^n^  before  the  issuing  of  the  fiat  or  the  filing  of  such  petition,  have  con- 
ey, tracted  any  debt,  payable  upon  a  eoTUin^ency,  which  shall  not  have 
[  **177  J  happened  before  the  issuing  of  the  fiat  or  the  filing  of  such  petition 
(q)j  the  person  with  whom  such  debt  has  been  contracted,  may,  if 
he  think  fit,  apply  to  the  Court  to  set  a  value  upon  such  debt,  and 
the  Court  is  required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon  ;  or  if  such  value  shall  not  be  .so  ascertained  before 
the  contingency  shall  hava  happened,  then  such  person  may,  after 
such  contingency  shall  have  happened,  prove  in  respect  of  such  debt, 
and  receive  a  dividend  with  the  other  creditors,  not  disturbing  any 
former  dividends ;  provided  such  person  had  not,  when  such  debt 
was  contracted,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed. 
UnUqm-  But  damages  which  are  in  their  nature  unliquidated,  and  which 
d^mttes     ^^^  ^  ascertained  only  by  a  jury,  and  have  not  been  ascertained 
not  prore-  at  the  time  of  the  bankruptcy,  cannot  be  proved  under  it,  although 
able.          the  right  to  recover  them  be  founded  upon  a  coTitract  (r).     And 
therefore,  where  a  person  who  had  contracted  for  a  certain  quanti- 
ty of  oil,  to  be  delivered  to  him  at  a  future  day  at  a  certain  price, 
became  bankrupt  before  that  day  arrived,  and  obtained  his  certifi- 
cate :  it  was  held  that  he  was  nevertheless  liable  to  an  sctionfor  not 

(/))  12  &  18  Vict.  c.  106,  s.  173.    As  to  Toppin  v.  Field,  4  Q.  B.  386.    In  Ex  parte 

the  debts  which  have  been  held  proveable  Tindal,  8  Bing.  402,  J.  S.  covenanted  to 

under  the  corresponding  section  (52)  of  6  cause  4000/.  to  be  paid  to  his  wife's  tros- 

Geo.  4,  c.  16,  see  Earle  v.  Oliver,  2  Exch.  tees  within  twelve  months  after  his  own 

71 ;  Wallis  v.  Swinburne,  1  Exch.  203 ;  decease,  in  trust  to  pay  her  the  interest 

Jackson  v.  Magce,  3  Q.  B.  48 ;  Filbej  v.  for  her  life  in  eoae  she  survived  him,  and 

Lawford,  4  Scott,  N.  R.  208 ;  S.  C.  (in  aiterwards  the  principal  to  their  children ; 

error),  3  M.  &  Q.  479 ;  Abbot  v.  Hicks,  7  but  if  they  had  no  children,  to  the  survi- 

Scott,  71o  ;  Haifi^  v.  Jackson,  3  M.  &  W.  vor  of  them,  J.  S.  and  his  wife,  his  of  her 

•  693 ;  Aflalo  r.  Fourdrinier,  6  Bing.  806 ;  executors  or  administrators :  Held,  tiiat 

Clements  v.  Langley,  5  B.  &  Ad.  372 ;  this  was  a  debt  on  a  contingency,  prova<- 

ThompBon  v,  Thompson,  2  Scott,  266.  ble  under  a  commission  against  J.  S.    In 

(q)  In  order  to  %ring  a  case  within  the  this  case,  the  meaning  of  the  o6th  section 

corresponding  section  (66)  of  6  Geo.  4,  c.  was  fully  considered  and  explained  by 

16,  it  was  held,  that,  at  the  time  of  the  Tindal,  C.  J.,  in  delivering  the  opinion  of 

bankruptcy,  the  bankrupt  must  have  con-  himself,  and  of  Lord  Brougham,  C,  and 

contracted  a  certain  debt,  payable  after-  Mr.  Justice  littledale. 
wards  on  a  contingency.    South  Stafiford-        (r)  Green  v.  Bicknell,  8  A.  &  B.  701 ;  1 

shire    Railway    Company    v,    Bumside,  D^.  B.  L.  284. 
n^a.    And  see  f^r&er  as  to  this  section, 
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accepting  and  paying  for  the  oil  («).     And  the  same  rule  was  acted  Effect  of 
on  in  a  case  where  the  refusal  to  accept  took  place  before  the  bank-     ^^^tifi- 
ruptcy  (0-     And  so  bankruptcy  and  certificate  are  no  defence  to  an  oqmiiLctb 
action  against  a  broker,  for  selling  out  stock  contrary  to  orders  {v),  befobb  &g. 

So,  in  Yallop  v.  Ebers  (x\  it  appeared  that  the  defendant  under-  s^^v'w/ 
took,  on  certain  considerations,  to  pay  the  balance  due  on  a  bill  of 
exchange,  of  which  the  plaintiff  was  acceptor ;  and  that  he  ^after-  [  «>178  ] 
wards,  by  a  new  undertaking,  engaged  to  deliver  up  the  acceptance 
to  the  plaintiff  within  a  month,  or  to  indemnify  him  against  it. 
The  defendant  became  bankrupt,  and  did  not  pay  or  give  any  in-  *  . 
demnity,  and  the  plaintiff  was  obliged  to  take  up  the  bill,  the  bank- 
rupt having  then  obtained  his  certificate ;  and  it  was  held,  in  an 
action  brought  for  this  breach  of  promise,  that  the  plaintiff  could 
not  have  proved  in  respect  of  it  under  the  defendant's  commission, 
either  for  a  debt  not  payable  at  the  time  of  the  bankruptcy,  or  for 
a  contingent  debt,  or  in  the  character  of  a  surety ;  and  that,  there- 
fore, the  bankruptcy  was  no  defence. 

So,  in  At  wood  v.  Partridge  (^),  the  defendant  covenant'Cd  for  the 
due  payment  by  A.  B.  of  a  premium  upon  a  policy  of  insurance,  ef- 
fected to  secure  a  debt  due  from  A.  B.  to  plaintiff.  The  premium 
became  due  June  17th,  and,  being  unpaid  by  A.  B.  or  the  defend- 
ant* was  paid  by  the  plaintiff;  on  June  20th,  the  defendant  obtained 
his  certificate  under  a  commission  of  bankruptcy  :  and  it  was  held, 
that  his  certificate  did  not  discharge  him  from  the  amount  of  the 
premium — the  claim  being  merely  for  unliquidated  damages,  and 
not  within  the  o6th  section  of  the  6  Geo.  4,  c.  16. 

If,  before  the  bankruptcy,. a  creditor  has  sued  the  bankrupt  in  9*^®'  l"^ 
respect  of  any  demand  which  might  have  been  proved  as  a  debt  the^^Bank- 
under  the  bankruptcy,  he  cannot  prove  sudi  debt  under  the  bank-  rupt  Act. 
ruptcy  without  relivquitihvng  the  action  or  suit ;  and  the  proving  or 
claiming  such  debt  under  the  bankruptcy,  shall  be  deemed  an  elec- 
tion by  the  creditor  to  take  the  benefit  of  the  fiat  or  petition,  with  * 
respect  to  the  debt  so  proved  or  claimed  ;  but  this  election  is  not 
binding,  so  as  to  prejudice  his  right  of  action,  if  t  he  commission  be 
afterwards  superseded  {£), 

By  the  127th  section  of  the  6  Gfeorge  4,  c.  16  (a),  it  was  enacted,  ^  f^\  *• 
that,  "  if  any  person  who  shall  have  been  discharged  by  the  certifi-  127.  * 
cate  therein  mentioned,  or  have  compounded  with  his  creditors,  or 
'been  discharged  by  any  insolvent  act,  shall  become  bankrupt,  and 
have  obtained  such  certificate,  unless  his  estate  **shall  produce  (after   r  0179  "i 

(«)  Boorman  o.  Nash,  9  B.  &  C.  145.  to  apply  to  the  Court  to  stay  proceedings 

(I)  Green  v,  BickneU,  8  A.  &  E.  701.  or  to  procure  the  debt  to  be  expunged. 

(«)  Parker  v.  Crole,  6  Bing.  63 ;  S.  C.  2  See  per  Cur.  in  Harley  r.  Greenwood,  6  B. 

If.  ii  P.  150.  &  Aid.  95.    Proving  one  debt  no  election 

(z)  1  a  &  Ad.  698.  as  to  another :  Bridget  v.  Mills,  4  Bing. 

(y)  4  Bing.  209 ;  a  C.  12  Moore.  431 ;  18 ;  S.  C.  12  Moore.  92. 
recognised  in  Toppin  v.  Field.  4  Q.  B.  386.        (a)  The  12  &  13  .Vf^t  c.  106,  appears 

(z)  12  &  13  Vict  c.  106,  8.  182.  As  to  not  to  contain  any  provision  similar  to 
the  corresponding  section  (59)  of  the  6  the  above.  For  the  cases  to  which  the  6 
Geo.  4,  c.  16.  see  Augarde  v.  Thompson.  2  Geo.  4,  c.  16,  s.  127.  has  been  held  to 
M.  &  W.  617.  SembU,  that  if  the  plain-  apply,  see  Beiyamin  t>.  Belcher,  11  A.  & 
tiir  proceed  in  his  action  after  he  has  350 ;  Butler  v,  Hobson.  5  Scott.  824 ;  Els- 
proved,  U16  defendant's  proper  course  is  ton  v,  Braddick,  2  0.  &  M.  435. 
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£ffbct  or  all  charges)  saffldeDt  to  pay  every  creditor  under  the  commissicai 
CoTwi-     i5g_  in  the  ponnd,  each  certificate  shall  only  protect  his  person  from 
ootmum   aiTest  and  impriaonment ;  but  hie  future  estate  and  effects,  (except 
Bsrou  A«.  his  tools  of  tr«de  and  necessary  hoaaehold  furniture,  and  the  wear- 
^-^-v^**/  ing  apparel  of  himself,  hia  wife,  and  children,)  shall  vest  in  the  as- 
signees nnder  the  said   commission,  who  shall  be  entitled  to  seize 
as  they  might  have  seized  property  of 
issessed  at  the  issning  the  ctanmission." 
,  a  bankrupt  who  had  been  twice  oertifi- 
id  15s.  in  the  ponnd,  was  held  to  have 
A  property  against  all  the  world  except 
alleging  facta  which  brought  the  case 
ion,  was  held  to  be  no  answer  to  an  a^ 
pect  of  such  property,  unless  it  likewise 
lad  interfered  (b).     And  bo  it  was  held 
that,  where  an  action  was  brought  against  a  certificated  bankrupt 
for  a  debt  due  before  his  commission,  the  provisions  of  the  above 
aectioa  did  not  prevent  the  bankruptcy  and  certificate  from  being  a 
bar  to  such  action,  even  although  the  bankrupt  had  componndied 
with  his  creditors  before  his  commission,  and  his  effects  had  not  pro- 
duced \6s.  in  the  pound  (c). 
FnraiKQ  A.  foreign  bankruptcy  and  certificate,  or  discharge,  may  be  plead- 

Sr'difr*'*  ***  '°  *''"^  country  to  an  action  for  the  recovery  of  a  debt  incurred 
eliai^  abroad,  if  the  bankruptcy  be,  by  the  laws  of  the  country  wherein 
the  debt  was  contracted,  a  discharge  of  such  debt  {d).^  But  a  dis- 
charge under  a  commission  of  bankrapt  in  a  foreign  conntry,  is  not, 
in  general,  any  bar  to  an  action  for  a  debt  contracted  here  with  a_ 
subject  of  this  country  («).'  And  the  discharge  of  an  insolvent  debt- 
or upon  a  eestio  honorum,  by  the  Court  of  Session  in  Scotland,  was 
held,  before  the  statute  6  &  7  Will.  4,  c  §6,  not  to  bar  an  action  in 
England  by  an  English  creditor,  to  recover  a  debt  contracted  here, 
although  such  creditor  opposed  the  discharge  of  the  debtor  in  the 
Scotch  Court :  the  creditor  not  having  claimed  to  have  the  benefit 
of  the  Scotch  law,  aud  to  take  a  distributive  share  of  the  insolvent's 

(&)  Herbert  c.  Safer,  A  Q.B.  96C,  975;  Liwb;    Potter  e.    Brown,    6    But.   121      • 

Vytaa  v.  Chambera,  9  M.  &  W.  460,  466 ;  See  Buck.  63 ;  Eden.  Sad  »dit  420. 
but  see  Tonng  v.  lUshirorth.  8  A.  &  £.        (e)    Smith  v.   Bnchantin,    1    Eaat    6 ; 

470.  Lewis  r.  Owen,  4  B.  &  Aid.  664 ;  FlUnpota 

(e)  E^eke  v.  Nokeg,  Moo.  &  S[.  303.  v.  Reed,  3  Moore,  626;  Sidmws;  c.  H^.  3 

(d)   Ballantine  v.   Goliling,   Co.   Bank.  B.  &  C.  22 ;  3.  C.  4  D.  £  R.  60S. 

'  A  discharge,  nnder  the  English  bankrupt  law,  of  a  merchant  residing  in  England, 
trom  a  debt  to  a  citiien  of  MassachnsetM,  contracted  and  payable  in  England,  ia  k 
bar  to  a  aabsequent  action  on  the  debt  in  Massachusetts ;  whether  the  creditor  proved 
hU  debt  under  the  English  oommisaion  of  baoltmptcy  or  noL  May  v.  Breed,  7  Cnah- 
ing,  15 ;  Shepherd  i>.  Breed,  ib.  44.  In  Iheee  cases  the  whole  subject  was  yerr  thor- 
oughly and  amply  discoBeed  by  tbeoounset  andby  ShawCh.J.  See  Verry  r.  McHenry, 
29  Maine,  206.    . 

'  See  Story,  Confl.  Laws,  g  337,  et  acq.  and  casee  cited ;  Blancbard  c.  Rnsaell.  IS 
Mass.  I ;  Pitkin  o.  Thompson,  13  Pick.  64.  A  note  was  made  by  a  eitiien  of  ftlasw- 
>  ehneetts,  dated  at  Boston,  payable  to  citiiens  of  Mune,  and  indorsed  by  them,  to 
another  citizen  of  Maine.  The  maker  obtained  a  discharge  under  the  insolTcot  lawi 
of  Massaohaaetts.  This  was  held  no  bar  to  an  action  in  Maine  by  the  indorsee  again«t 
the  maker.  Faluer  v.  Qoodwia.  32  Maine,  B3G,  fi36.  See  Sav&ge  v.  Minh,  10  Met- 
oair,  BH I  Fitka  >.  FmIot,  lb.  B»T. 
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property  (/).    ^^^ere  is,  however,  an  exception  in  the  case  of  a  cer-  Bmor  ov 
tificate  of  discharffe  ffranted  to  an  insolvent  by  a  Court  in  New-    ^^^t™- 
fonndland,  under  the  49  Geo.  3,  c  27 ;  it  being  held,  that  such  cer-  oontbaotb 
tificate  discharges  a  debt  contracted  here,  and  may  be  pleaded  in  bar  bifobb,&o. 
to  an  action  in  this  country :  the  Newfoundland  Court  having  juris-  v^^v-^-/ 
diction  over  the  insolvent's  property  in  this  country,  and  the  credi-  |[  *180  ] 
tors  here  being  entitled  to  a  dividend  (^).     So  a  debt  contracted  in 
England,  by  a  trader  residing  in  Scotland,  is  barred  by  a  diaeharge 
under  a  sequestration  issued  in  conformity  with  the  provisions  of 
the  Scotch  Bankrupt  Acta  (h)t  in  like  manner  as  debts  contracted  in 
Scotland  are  thereby  barred  (t).     And  so  it  is  held,  that  a  certificate 
ander  the  Irish  Bankrupt  Act  (k)  operates  as  a  bar,  as  well  of  debts 
due  from  the  bandrupt  in  England  or  Scotland,  as  of  those  incurred 
by  him  in  Ireland  (Z).     The  Courts  at  Westminster,  however,  will 
not  discharge  a  defendant,  on  entering  a  common  appearance,  on 
the  ground  of  his  having  become  insolvent,  and  obtained  his  certi- 
ficate at  Newfoundland,  under  the  49  Geo.  3,  c  27  :  but  will  leave 
Him  to  plead  it  (m). 

2.  Of  the  Bankrupt's  Proause  to  pay  a  Debt  haired  by  the  Certificate. 

Although  the  legal  remedy  of  the  bankrupt's  creditors  was  held  awly  ?•!- 
to  be  barred  by  his  certificate,  still  the  law  would,  until  recently,  id. 
ffive  effect,  not  only  to  a  new  contract  founde4  on  a  debt  contracted 
before  the  bankruptcy,  but  also  to  an  express  promise  by  the  bank- 
rupt (n)  to  pay  such  debt,  although  made  without  any  new  consid- 
eration, and  whether  such  promise  were  made  before  or  af£er  his 
certificate  had  been  obtained  (o).^    But  it  was  held,  that  the  promise 

(/)  FhOlips  V.  Allan,  8  6.  ft  0.  477.  4  D.  &  K  658. 

Ik  the  6  ft  7  Win  4,  a  56,  8  16,  a  decree  (k)  6  ft  7  Wm.  4,  o.  14. 

of  eemo  bonorwn  operates  as  an  assign-  (Q  Fergoson  v,  Spenoer,  2  Seott,  N.  R. 

ment  of  aU  the  debtor's  morables  to  the  229. 

trustee  therein  named,  for  the  benefit  of  (m)  FhiUpots  v.  Reed,  8  Bloore,  244, 

creditors;   and  this  being  the  case  by  623;  8.  C.  1  B.  &B.  13,  294.                          * 

Tirtne  of  the  above  itatuU,  and  not  by  the  (n)  Fleming  e.  Hane,  1  Stark.  370. 

9ommon  law  of  SeoOand,  it  may  be  qnes-  (a)  Earle  9,  OUTer,  2  Exch.  71 ;  Kirk* 

tioned  whether,  according  to  the  pnnoi-  Mtrick  v.  TattersaU,  13  M.  ft  W.  766; 

pies  stated  and  acted  upon  in  Sidaway  v.  Freeman  v.  Fenton,  1  Cowp.  544 ;  Twiss 

Haj,  infn,  the  eemo  might  not  now  be  v.  Massey,  1  Atk.  67 ;  Ex  parte  Burton,     • 

beaded  in  bar  to  an  action  brought  in  En-  Id.  225 ;  Birch  v.  Sharland,  1  T.  R  715 ; 

gland  for  a  debt  contracted  in  this  ooun-  Besford  v.  Saunders,  2  H.  Bl.  116;  Hay- 

trj.  wood  «.  Chambers,  1  I),  ft  R.  411 ;  Brix  v. 

g)  FhiUpots  t.  Reed,  8  Moore,  628.  Braham,  8  Moore,  261 ;  &  0. 1  Bing.  281 ; 

~     2  ft  3  Yiot.  0.  41;  54  Geo.  3,  c.  per  Gaselee,  J.,  in  Sweenie  9.  Sharp,  12 

Moore,  171 ;  a  C.  4  Bing.  87. 

(t)  Sklaway  9.  Hay,  8  R  ft  0. 12;  &  G. 
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1  See  Seoaton  v.  fisloid,  7  John.  36 ;  Erwin  o.  Saunders,  1  Cowen,  249 ;  Shippey  v. 
Headerson,  14  John.  178 ;  Maxim  e.  Morse,  8  Mass.  127 ;  Turner  v.  Ghrisman,  20 
Ohio,  332 ;  Wimams  0.  Bobbins,  32  Maine,  181 ;  Yalehtine  e.  Foster,  1  Metcalf,  522, 
ass ;  Spooner  v.  Russell,  30  Maine,  454.  A  debt,  discharged  under  the  United  States 
iMuiknipi  act  of  1841,  is  a  sufficient  consideration  for  a  promise  made  after  the  decree 
•f  baalmtploy,  to  nay  the  same  demand.  Gorliss  v.  Shepherd,  28  Maine,  550.  And 
la  this  case  it  was  held  that  a  new  promiae  to  pay  a  debt,  which  otherwise  would  haye 
been  disoharged  by  proceedings  in  bankruptcy,  made  after  the  decree  in  bankruptcy, 
and  before  tlw  certificate  of  discharge,  is  Talid  and  binding  ujton  the  party  making  it 
Ibi    Otiav.QaxUA,  31  Maine,  567. 

Bnt  a  promise  by  the  maker  to  the  payee  of  a  note,  discharged  by  the  maker's 
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Pbokih     muat  be  one  Trhich  Imiind  the  bankrupt  perKmaUy  to  pay,   notwith- 
■  **""=■>  BT  standing  his  certificate.     It  must  have  been  a  promise  that  he,  and 
oiTK.       iiot  his  estate,  would  pay ;  and  accordingly  the  law  waa,  that  the 
^.^M,,,,.^^  mere  acknowledgement  of  a  debt  by  the  bankrupt,^  though  imply- 
ing a  promise  to  pay,  amounted  to  no  more  than  an  account  stated, 
[  *181  j  and  ojijat,  though  in  writing,  it  was  a  promise  which  the  certificate 
ily  was  an  existing  debt  which  would  be 
d  which  was  due  by  the  bankrupt  to  the 
bankruptcy,  held  to  be  a  good  considera- 
;  promise  to  pay  it :  but  a  mere  liability 
he  should  have  first  paid  the  debt  for 
held  to  be  a  sufficient  consideration  to 
and  it  was  held,  further,  that  such  a 
■ation  to  support  cither  a  conditional  or 
bankrupt  to  pay ;  and  also  for  a  promise 
;he  sum  which  the  plaintiff  might  have 
ill  as  to  pay  such  sum  itself  (r). 
s  &  6  Vio.       It  was,  however,   provided  by   statute  (g),   "  that   no   bankrupt 
0-132,   1.  should,  after  such  certificate  should  have  been  confirmed,  be  liable 
to  pay  or  satisfy  any  debt,  claim,  or  demand,  from  which  he  should 
have  been  discharged  by  his  certificate,   upon  any  contract,  promise, 
or  agreement,  made  or  to  be  made  after  the  suing  out  of  the  fiat, 
unless  such  contract,  promise,  or  agreement,  were  made  in  writing, 
tigned  by  the  bankrufit,  or  by  some  person  thereto  lawfully  author- 
ized, .in  writing,  by  such  bankrupt  (t)."^     And  a  promise  in  the 
handwriting  of  the  bankrupt,  but  not  signed  by  him,  was  held  to 
be  insufficient  (u).     But  it  was  held,  that  if  a  party  inserted  his 

{p)  Eirkpatrick  e.  T»tt«nall,  13  M.  &    buikniptoy  In  an  Action  biooght  befbre, 

W.  76S,  770.  iras  ft  sufficient  now    agreement  to  bind 

ie)  Earle  v.  OliTer,  2  Eich.  71,  89.  tho  bankrupt.    See  Sireenie  v.  %arp,  1 

M  Ibid.  "■      -   "  " 

It)  G&fi  Tict.  a.  122,  s.43;  eaeo.4. 
•    e.  16.  B.  131.  S.  il.  12  Moore,  216. 

(()    Semble,  that  a   cagnonit  after  the 

bankrupt^;,  that  he  would  pay  the  b: 

,    Wardwell  f.  Foster,  31  Maine,  B68:  \ ^ .  _  _,  _, , 

B  Wendell.  13S;  Moore  r.  Viele,  4  Wendell,  420;  Walbriiljre  v.  Harraon,  18  Vennont. 
448 :  CuTson  n,  Osborn,  10  B.  Monroe.  lo5 ;  Qraham  t>  Hont,  8  ib,  7.  These  decia- 
ions  rest  upon  the  ground  (hat  the  discharge  in  bankruptcy  annvU  the  TBliilit;  of  the 
note,  and  doea  not  merelj  itupend  it ;  and  therefore  the  action  is  grounded  on  the  new 
promim  and  not  on  the  old  demand.  White  v.  Gushing,  30  Maine,  267  ;  Canon  v. 
Osborne,  10  II.  Monroe,  ISTi.  Bat  this  doctrine  baa  been  eipresslj  rejected  in  Waj  r. 
Spera;.  G  Gushing,  238,  where  it  is  held,  that  such  a  promise  to  the  payee,  it  a  promisa 
to  pay  ^im  or  his  order,  or  bearer,  according  to  the  tenor  of  the  note. 

■  The  mere  recognition  or  acknowledgement  by  a  bankrupt  of  a  debt  which  has 
been  di»charged  by  bankruptcy,  does  not  create  a  legal  obligation  on  him  to  paj-  tho 
debL  The  promise  must  be  express.  Porter  v.  Porter.  31  Maine.  169 ;  Ueniam  k 
Bayley.  1  Cuahing,  77. 

Payment  by  the  bankrupt  of  part  of  the  principal  of  the  original  debt  does  not 
refive  the  obligation  to  pay  the  remainder.  Merriam  f.  Bayley,  1  C'ushing,  77  ;  While 
V.  Cushini;.  30  .Miune,  267.  Nor  does  the  payment  of  interest  on  the  entire  sum  of 
the  principal.  Cambridge  Inst,  for  Sav.  r.  Litllefleld,  6  Cnehing,  210.  A  promise  t^ 
the  bankrupt,  to  give  a  new  note  for  such  a  debt,  ia  not  such  an  eipress  promiae  aa 
frill  sustain  an  actjon  upon  the  ori^al  debL    Porter  v.  Porter,  31  Maine.  169. 

■  A  similar  statute  pravision  ezitta  in  Maine:  Williams  r.  Robbint.  32  Maiiw,  131 ; 
4^  Aug.  3,131a. 
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name,  either  at  the  beginning  or  in  the  hodf  of  the  docament,  for  Fboiou 
the  parpoae  of  authenticating  it,  that  was  enough,  and  that  no  other  "i^^," 
signature  was  wanted  (v).  date. 

If,  however,  the  bankrupt  made  only  a  conditional  promise,  name-  v^rv-^^ 
Ij,  "  to  pay  when  he  was  able,"  the  plaintiff  waa  bound,  as  it  seems,  i 
to  prove  the  defendant's  ability  (x).^ 

But  the  law  on   thia  subject  has  re«     '     '  •  -■     ^^^^^J^i^ 

altered — it  being  enacted,  by  the  late  Bi  no  lonfer 

mpt,  after  his  certificate  shall  have  been  wUd. 

pay  any  demand  from  which  be  shall  ht 
tue  of  such  certificate,  upon  any  contraci 
the  fiat,  or  filing  of  the  petition  for  adja 

"3.  Of  the  Contract  of  an  Uncert  r  o]g2  l 

A  bankrupt  is  clearly  responsible  upon  any  contract  which  he  S^Jj^P' 
makea  after  his  bankruptcy,  except  a  contract  to  pay  a  debt  barred  jh^^n, 
by  his  certificate  (z). 

But  the  assignees  are  entitled  to  all  the  personal  estate  which  the  ^^^^  "t 
bankrupt  possessed  at  the  time  of  his  bankruptcy,  or. which  he  may  thema 
acquire  after  the  bankruptcy,  and  before  he  obtains  his  certificate  lesu  in 
(a)^     And  under  these  terms  are  comprised,  not  merely  personal  a«"lgii««. 
chattels  and  debts,  properly  so  called,  hut  all  rights  of  action  for 
breaches  of  contract  relative  to  the  personal  estate  of  the  bankrupt, 
whereby  that  estate  is  prevented  from  coming  to  the  hands  of  the 
assignees,  or  is  diminished  in  value ;  as  well  as  the  right  of  action 
in  respect  of  every  beneficial  contract,  executory  or  part  executed, 
which  the  assignees  could  perform,  and  thereby  add  to  the  personal 
estate  (6).     The  assignees  are   therefore  entitled  to  the  benefit  of 
any  contracts  which  the  bankrupt  may  make,  at  any  time  before  he 
obtains  his  certificate  (e).     And  where  the  bankrupt  had  entered 
into  a  contract,  before  the  fiat,  to  do  certain  work,  and  had  partly 
executed  it  before  that  time ;  but  the  work  was  not  completed  untu  ' 

(■)  Lobb  0.  Stanley,  6  Q,  B.  E74,  583.  They  may  mwnlain   an   action   for  d*- 

It«ka  not  nioessary  to  decl&ra  ipecially  magea  accruing  U>  the  aatate  by  raason  of 

on  a  new  absolute  promise  to  pay  a  for-  the  baokrupt'a  landlord,  (tho  dofunilant), 

mcT  deqianil ;   the  declaration   might  be  having  omitted  to  pay  the  ground  land-  ' 

npiHi  the  old  debt ;   Brii  d.   Braham,   8  lord,  whereby  the  bankmpt'a  goods  were     * 

Uoore.  261;    1   Chit.   PL.   6th  edit.   61.  dUtrained;   Hancock  v.   CnStya.  8  Bing. 

t Maxim  p.  -Moras,  8  Mass.  127 ;  Shippey  v.  359.     A  patent  right  obtained  from  th« 

[endoraon.  14  .lohn.  17B;  Way  e.  Sperry,  Crown,    by   an   ancertificBtod   bankrupt, 

6  Uaaliing,  238,  and  oUter  cases  cited  ante  vests  in  his  assignees ;  Hesse  b.  Sterenson, 

ISO  ID  nol&]  3  B.  &  P.  o6u. 

tz)   Id.;  Besford  ■>.  Saunders,  2  H.  Bl.         (e)  Kitchen  o.  Bartch.  7  East,  03.    la 

116,     L^     Loughborough     diiienlitrU4 ;  this  ease  the  bankrupt  sued  on  a  noM 

Fleming  v.  Hayne,  1  Stark.  370.  made  to  Mm,  and  for  money  lent  bj  him, 

(y)  12  St  la  Viot,  c.  lOS,  a.  201.  after  his  bankruptoy.    As  to  pleading  tb* 

(i)   12  lb  13  VioL  o.  106,  a  201.  plainUft  bankruptcy  whore  he  snoa  for  a 

(a)  lb.  a  111.  debt  due  to   him  befori  the  bankruptcy, 

lb)  Beekham  d.  Drake,  8  M.  &  W.  816,  see  Kinnear  v.  Tarrant,   B   East,   6211 ; 

6>>3i    Gibson     v.    Ctumthers,    Id.    321;  Biggs  c.  Coi,  4  a  &  C.  920 ;  S.  C.  7  D.  & 

Wri^  r.   Fairfield,   2   B.    &    Ad.    727.  B.  409. 

>  Samuel  v.  CraTOns,  5  ThgUsh,  330 ;   Muon  r 

V.  EUiogwood,  Sa  MMa,183  ;  Booiiton  o.  KsloriL. , ,,., ., 

U  Mia.  178;  BroBohBank  v.Bc7kUi,9  AUiMiiia,3X;  BubIi  t>.  Banard,  8  John.  407. 
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Uranrm-  after  the  fiats  Euid  there  was  evideace  that  he  had  acted  as  the  agent 
I  of  the  assignees  id  so  completing  it ;  it  was  held  that,  the  contract 
,  being  entire,  the  assignees  were  entitled  to  recover  the  whole  amount 
(d).  So  where  A.  entered  into  an  agreement  with  B.  and  C,  to  serre 
them  for  seven  years,  thej  agreeing  to  pay  A.  at  the  rate  of  tiiree 
rty  making  default  to  pay  to  the  other 
the  nature  of  specific  oamages ;"  and, 
smissed ;  after  which  he  hecame  bank- 
ight  of  action  in  respect  of  the  breach 
)  his  assignees  (e).  And  so,  where  the 
d  banknipt,  by  agreement,  for  a  valu- 
Jiem  by  a  third  person,  had  left  the 
his  poasesBion,  and  afterwards,  notwith- 
ized  the  same ;  it  was  held,  in  trespass 
L    ^°^  J  were  justified  in  so  doing,  as  the  bank- 

old  not  he  entitled  to  retain  any  prop- 
erty against  his  aasigneea  (/).  Upon  the  same  principle,  where 
the  house  of  the  plaintiff,  on  tmcertiflcated  bankrupt,  was  broken 
open,  and  effects  acquired  by  him  subsequently  to  his  banknipt<7 
were  taken  by  the  defendants, — who  had  become  his  creditors  since 
the  bankruptcy,  and  did  not  know  who  were  the  assignees  under 
the  bankruptcy, — and  the  defendants,  being  sued  by  the  bankropt 
in  trespass,  obtained,  after  a  rule  for  plea,  a  anrrender  of  the  as- 
signees' interest  in  the  efiects  seized ;  it  was  held,  that  this  was, 
a  ratification  of  the  seizure,  and  that  the  plaintiff  could  not  re- 
cover (^). 
Bat  not  But  the  right  of  the  assignees,  in  regard  to  contracts  made,  and 

AbMlniep     property  acquired  by  the  baokrupt  after  his  hankrnptcy,  and  whilst 
y  he  IS  nncertificated,  is  not  abiolute.     It  is  a  power  or  right  to  he  ex- 

ercised  by  themselves  only,  at  their  option ;  and,  until  they  elect  to 
exercise  it,  the  bankrupt  is  qvodam  modo  the  owner  of  property 
-  -^acquired,  and  is  legally  entitlcMl  to  sue  upon  contracts  made  by  him 
after  his  bankruptcy,  although  be  has  not  obtained  bis  certificate. 
Bmnkrapt        This  principle  is  now  clearly  settled ;  and  accordingly  the  rule 
^^I^^P^  is ;  that  an  uncertificated  bankrupt  may  sue  on  an  agreement  made 
■igneaa       by  Kim  after  his  bankruptcy,  unless  the  assignees  interpose  and 
iniwpoM.'  claim  the  benefit  thereof  (A). 

Chippendall  v.  Tomlineon  (t)  was  one  of  the  first  cases  on  this  sub- 
ject.    It  was  an  action  on  an  attomei/'a  bill.     The  defendant  pleaded 

(d)  Whitmore  >.  Qilmoor,  12  M.  A  W.  (A)    Herbert  «.  Stmr,    5  Q.   B.  96S ; 

808.  F7S0D  0.  Chunben.  9  M.  &  W.  460,  466. 

(t)  Beckluun  n.  Drakes  2  a  L.  Cft.  STS ;  (i)   i  Dougl.  318 ;  S.  G.  Cooke  Bank. 

B.  C.  11  M.  &  W.  31S.  L  Tth  edit  40S,  <uid  T  East,  67,  n.  (A) ; 

(/)    Niu  «.   AdftmMn,  3  B.  A   Aid.  tuid  we  l:den,  2nd  edit.  2ofi.    An  to  the 

role  in  equity,  we  Everett  0.  Backhouse, 

. 10  Ves.  jun.  94;  Ez  parte   Lees,  16  H. 

p.  Calvert,  3  4T4 ;   Ex  parle  Storka,  3  V.  4  B.  105; 

.     .,_....    r42,  it  WM  Holt,  N.  P.  B.  174,   note.    A   bankrupt 

Iield,that  There  the  Maignees  have  not  in-  ma/  aoe  fbr  the  conTersion  of  after-ao- 

terferred,  and  taken  to  land  or  whlob  the  quirvd  goodi.  if  big  awigneea  do  not  in- 

btinkrapt  iras  /early  tenant,  he  ma;  sue  terftee ;  Webb  r.  Fox,  7  T.  K  391 ;  «M 

for  a  traapass  committed  even  bt/ort  hi*  Fowler  v.  Down,  1 BL  ft  P.  44. 
bMikrapt^. 


(j)  Hnll  p.  nokereill.  1  B.  &B.  232;  10  Ves.  jun.  94;  Ez  parte  Lets.  IS  Id. 
9.  C.  8  Moon,  612.  In  Clark  0.  Calvert,  3  474 ;  Ex  parte  Storks.  3  V.  &  B.  106 ; 
Moore,  96;  S.  C.  8  Tannt.  742,  it  WM    Holt,  N.  P.  B.  174,   note.    A   bankrapt 
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the  bankruptcy  of  the  plaintiff  before  the  bill  was  incnrred     To  Urcertir- 

this  the  plaintiff  replied,  that  the  work  in  qaestion  waa  done  »ft«r  _^^^^_, 

the  iasning  of  the  oommiasion.  and  for  the  neceeaary  support  of  ^^^v.,^. 

himself  and  family :  ai)d  the  defendant  rejoined,  that,  before  the 

exhibition  of  the  plaintiff's  bill,  hia  certificate  had  not  been  allowed. 

To  this  rqoinder  there  was  a  general  demurrer  j  end  after  argn-  ' 

ment,  the  plaintiff  had  judgment.    The 

acted  upon  in  acUona  for  the  recovery  of 

sory  note,  payable  to  and  indorsed  by  a  °I  r  e]^g4  n 

cated  (/) ;  and  also  in  actions  for  the  prioe 

(it),  work  done,  and  materials  found  (t)  by  i 

But  where,  at  the  time  of  the  bankru{  ContTMM 

lates  merely  to  the  person  of  the  bankrupl  ^mmI 

ftM"  the  employment  of  hia  pereonal  skill  a  UWof 

executed,  and  cannot  be  executed,  withou'  i^^  bank- 

bankrupt,  hia  aseigneea  cannot  enforce  such  contract, — at  all  events,  "'^ 
BnleHS  they  can  procure  him  to  co-operate  (m).     And  when  auch  a 
contract  ia  made  with  the  bankrupt,  after  tbe  bankruptcy  and  before 
the  certificate,  it  may  be  questioned  whether  he  has  not  an  absolute 
rij^t  to  aue  thereon,  notwithstanding  his,bankraptcy  (n). 

So  in  Coles  v.  Barrow  (o)  it  was  held  (p),  that  if  the  assignees  of 
a  bankrupt  manufacturer  employ  him,  whilst  uncertificated,  to  carry 
on  the  maoofacture  for  the  benefit  of  the  estate,  and  pay  him 
money  from  time  to  time ;  this  is  evidence  of  such  a  contract  be- 
tween him  anil  hia  assignees,  as  will  enable  him  to  recover  from 
them  a  reasonable  compensation  for  hia  work  and  labor.  But  the 
authority  of  this  case  has  been  doubted  (o). 

And  it  ia  clear  that  the  above  rule  will  not  apply,  except  in  the 
case  of  a  demand  for  the  mere  peraonal  labor  of  the  bankrupt. 
Thus,  where  the  plaintiff  a  furniture-broker  and  uncertificated  bank- 
mpl,  was  engaged  by  the  defendant  to  remove  hia  goods ;  and,  in 
the  conrae  of  this  buainess,  he  employed  several  men  and  vniis,  fup-  ' 
plied  packing  cases,  repaired  some  of  the  furniture,  and  provided 
materials  for  this  purpose  to  a  trifling  amount :  it  was  held,  that 
the  debt  which  thna  accrued,  was  not  a  demand  arising  merely  from 
the  personal  labor  of  the  bankrupt ;  and  that,  therefore,  a  payment 
to  his  assignees,  even  after  writ,  and  before  declaration,  defeated  the 
action  (r).  And  this  deciaion  was  followed  in  a  recent  case,  in 
which  it  appeared  that  the  plaintiff, — an  uncertificated  bankrupt, — 
was  a  general  medical  practitioner :  that,  by  an  arrangement  with  a 
friend  who  had  purchased  hia  stock  of  medicines,  he  had  continued 
in  possession  of  them,  and  carried  on  business  as  before  the  bank- 

(j)  DniTton  e.  Dale,  3  D.  A  R.  534 ;  846,  866.    Bee  this  principle  reeoealsed 

S  C.  3  B.  ft  C.  293.  tn  tiie  cue  of  on  InioWeiit,  post,  191. 

(k)   H&rUu  V.  Sherwood.  3  K.  £  M.  (o)  i  Taunt  754. 
401 ;  Cnmming  v.  Boebuok,  Holt,  S.  P.  C  (p)  Bj  Mr.  Jiutioe  Heath  and  Mr.  Jui- 
172.  tioe  Chambre,  against  the  opinion  oT  ttir 
(I)  SIk  D.  Osborne,  1  Eap,  R.  140,  Jatnea  ManiGeld,  C.   J.,   and,   it  seenu, 
(m)    Per   Villiama,    J.,    BecUuun   «.  acainit  tlukt  of  Mr.  Joatice  Lawrence. 
Drake.  2  H.  L.  Ca.  AT9,  698.  ({)  See  per  Best.  J..  In  Niaa  v.  Aim- 
In)  8m  Drake  «.  Beokham.  11  M.  &  W.  wm.  3  B.  £  Aid.  22fi,  232. 
SU,  S18 ;  BeoUiam  «.  Drake,  8  M.  ft  W.  (r)  Croflon  e.  PMIe,  1  B.  ft  Ad.  fi6a 
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[  °185  1  ruptcy ;  that  he  had  also  purchased  fresh  draga  on  credit ;  and  °that 
the  debt  for  which  the  action  was  brought  bad  accrued  to  the  plain- 
tiff, from  his  having  attended  the  defendant,  and  supplied  him  with 
medicines  (s). 

Where,  however,  a  right  of  action  accruing  before  the  bankmptr 
th  the  bankrupt  brfore  hia  bankruptcy, 
seems  that  they  cannot,  by  disclaiming 
enable  the  bankrupt  to  maintain  as  ao- 
lis  own  name  (t) ;  for  the  Bankrupt  Act 
in  the  assignees  oisolufe^. 

tracts  of  Insolveat  Debtors. 

f,  f  *  *!>«  relief  of  Insolvent  Debtors  («)  ex- 

pro^iog  ^  1  custody  within  the  walls  of  any  prison 

for  obtain-  in  England  iuul  Wales  (x),  for  any  debt  or  pecuniary  demand  of  a 
iag  a  dis-  (^yj2  nature,  with  the  exception  of  Crown  debts  (y) ;  and  the  course 
derKe  1  of  proceeding  to  obtain  a  discharge  under  that  act  is  briefly  at 
ft  3  VUt  follows: — 

*  ^^^'  The  prisoner  is  to  petition  for  his  discbarge  within  fourteen  days 

after  the  commencement  of  his  imprisonment ;  or  he  may  petition 
afterwards,  if  the  Court  shall  think  reasonable  to  permit  the  same 
(2).  And  if  the  prisoner  himself  do  not  petition,  then,  in  certain 
prescribed  cases,  any  creditor  of  the  prisoner  has  the  right  to  peti- 
tion, that  his  estate  may  be  dealt  with  aecording  to  the  provisiona 
of  the  laws  relating  to  iusolvonts  (a). 
Effect  of  Upon  the  filing  of  a  petition  of  either  kind,  the  Court  proceeds 

Testing  to  make  what  is  called  a  vesting  order;  and,  under  this^ order,  all 
order.  j}jg  fgjjj  ^^  pergonal  estate  and  efiectt  of  such  prisoner,  both  within 
this  realm  and  abroad  {b),  (except  the  wearing  apparrel,  bedding, 
.and  such  necessaries  of  himself  and  his  family,  and  bis  working 
tools  and  implements,  not  exceeding  in  the  whole  the  value  of  20i.), 
and  all  the  fiOttre  estate,  right,  title,  interest,  and  trust  of  such  pris- 
oner, in  or  to  any  real  and  personal  estate  and  etfecte,  within  this 
realm  or  abroad,  which  such  prisoner  may  purchase,  or  which  may 
revert,  descend,  he  devised  or  bequeathed,  or  come  to  him,  before  he 
[  ^166  ]  shall  become  entitled  °to  hia  final  discharge,  according  to  the  adju- 
dication made  in  that  behalf ;  or  in  case  such  prisoner  shall  obtain 
his  discharge  from  custody  without  any  adjudication  being  made  by 
the  Coart,  then,  before  such  prisoner  ehall  be  so  discharged  from 

(t)  ElUott  v.-  Clajlon,  30  L.  J.,  Q.  B.  then  entitled  to  &t  law  and  In  equi^ ; 

2lt.  Mogg  V.  Baker  S  M.  ib  W.  I9S  ;  Rimms  c. 

(0  Hillary  v.  Morrig,  5  C.  4  P.  6.  Simpson,  I  Scott,  177.    And  where  an  in- 

(u)  14  2  Vict.  0.  110.  aolient  had  deposited  with  a  creditor  th» 

(I)  Sects.  3o,  38.  title  deeds  of  an  estate  as  a  securit;  fi>r  a 

iy)    Sects.    36,    103  ;    2    Steph.    Con.  debt,  it  was  held,  that  the  assignee  could 

215.  not  reooTer  from  the  creditor  the  rent  of 

{i)  Sect.  3E.  the  estate  received  bj  the  latWr  after  tlie 

(a)  Sect.  36.  discharge,  the  defendant  being  in  equitj 

(i)  It  was  held,  under  the  7  Geo.  4,  c.  entitled  to  the  rents ;  Qarry  r.  ShairaH, 

67,  B.  11,  that  the  asaignment  paaeed  to  10  B.  &  C.  717, 

the  assignee  tmij  what  the  iasol*eDt  was 
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costodf ;  OTu!  alt  debt»  due  (c)  or  ffrowing  diie  (d)  to  taeh  pritotur,  or 
to  be  due  to  him  (e)  before  such  discharge,  veet  in  the  provisional  aa- 
Bignee,  without  any  other  convejance  or  aasignment  being  made 
thereof. 

The  Court  may,  at  any  time  after  the  making  of  the  vesting  Appoint;- 
order,  appoint  an  assigitse  of  the  estate  and  effects  of  the  prisoner ;  usignee. 
and  on  such  assignee  signifying  to  the  Court  his  aecep.tancf  of  the 
said  appointment,  all  the  estate,  rights,  ted 

in  the  provisional  assignee,  shall  vests  in  the 

creditors  (/), 

Within  fourteen  days  after  the  veatir  -on  SokedtOa. 

his  own  petition,  or  after  written  notice  i  "  it 

be  made  on  the  petition  of  a  creditor,  or  me 

as  the  Court'shall  think  reasonable,  the  n  a 

uhedule,  stating  his  debts  and  claims,  and 

A  time  and  place  are  then  appointed  tc  be-  4^indic«r 

fore  the  Conrt,  to  be  dealt  with  accordin^  the  '™^ 

final  hearing,  upon  the  prisoner  swearing  to  the  truth  of  his  peti- 
tion and  schedule,  and  executing  the  prescribed  warrant  of  attor- 
ney (h),  the  Court  may  adjudge  that  the  prisoner  shall  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  act  (i). 

This  adjudication  authorises  the  discharge  of  the  prisoner  from  Effect  of 
custody,  as  to  all  dAt9  and  sums  of  money  due,  or  claimed  to  be  ^"'^i**' 
due  from  him,  at  the  time  of  making  the  vesting  order,  to  the  aev- 
eral  persona  named  in  the  schedule  (k)  as  creditors,  or  claiming  to  be 
creditors  for  the  same  respectively,  or  for  which  they  shall  have 
given  credit  t«  the  prisoner  before  the  making  of  the  vesting  order, 
and  which  were  not  then  payable ;  and  also  as  to  the  Maimft  of  all  L  *^^^  J 
other  persons  not  known  to  such  prisoner  at  the  time  of  such  adju- 
dication, who  may  be  indorsees  or  boldera  of  any  negotiable  security 
Bet  forth  in  the  schedule  (I). 

So,  the  discharge  of  the  husband  under  the  act,  is  also  a  good  bar  ^*'**  ^"* 
to  an  action  against  husband  and  wife,  for  a  debt  due  from  the  wife  ,iy„  „^ 
dum  tola  (m) ;  and  the  discharge  of  the  wife,  before  marriage,  is  a 
bar  to  an  action  against  husband  and  wife,  in  respect  of  any  of  the 
debt«  included  in  her  schedule  (n). 

And  the  statute  further  enacts  (o)  that,  after  any  person  shall  CMtrMT 
have  become  entitled  to  the  benefit  of  the  act,  aofia^  facias  or  elegit  to  pa; 
shall  isaue  on  any  judgment  obtained  against  him,  for  any  debt  or  *'"^^^ 

InAolvont 
(e)   A  deM  doe  to  the  inaolTent  iru        (e)  A  debt  -which  moonuB  to  an  inBol-   },„  g)^ 

kid  to  pue  to  the  usi^ee  under  the  7  T«llt,  Iwtireen  the  Testing  order  and  fina)   t^jQ^d  tiiB 

Geo.  4,  c.  57,  s.  SO,  although  it  had  been  dischac^,  Teats  in  the  assignee  under  (his   discharn 

MNgned  to  a  third  party  before  the  im-  clause:  Williama  i.   Chambera,    10  Q.  B.    uTidid. 

priiMinment,. notice  of  the  asaigDment  not  337  ;  Ford  a.  Dabba,  5  M.ii  G.  309. 

baling  been  giTcn  to  the  debtor;  Back  v.        (/}  Sect.  4fi. 

t«,  I  A.  £i  E.  804.    And  it  is  clear,  that,         (g)  Beet.  69. 

in  order  to  prerent  m  debt  tVom  Testing  in         Ih)  Gee  sect.  87. 

the  assignee  under  this  section,  the  insol-         (i)  Sect  75. 

Tent  must  have  ceased  to  be  either  legally         (k)  See  post,  187,  IRg. 

or  cqoitablj  entitled  thereto ;  Smith  v.        m  Beet  7fi,    See  post. 

K«tttiDg.  6  C.  B.  UG.  (n>)  Lockwood  v.  Salta,  6  R  4  Ad.  301 

Id)  That  is,  debts  oscertuned.  but  pay-         In)  Starr  c  Lee,  9  A.  &  E.  S6S. 

Ma  in  /■'wa;  Skelton  r.  Uott,  6  Ev±.        it)  Seat  91. 
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■am  of  money  vith  respect  to  which  he  ahall  have  bo  become  eq- 
titled,  nor  in  any  aetion  upon  any  new  contract  or  seeurittf  for  pay- 
ment  thereqf  {p) ;  except  upon  the  judgment  entered  npagainsbsudi 
person  according  to  the  act ;  and  that,  if  any  suit  or  action  shall  be 
broaght,  on  any  scire  faeitu  issued  against  any  such  person,  hia  heirs, 
&c,  tor  any  such  debtor  sum  of  money,  or  upon  any  neut  contract  or 
on  any  judgment,  statute,  orrecog- 
1  for  the  same,  except  as  aforeaaia ; 
plead  generally,  that  he  was  duly 
by  the  order  of  adjudication  made 
ler  remains  iu  force,  without  plead- 
).    The  pteadingB  and  evidence  upon 
ubsequent  portion  of  this  work. 
KMsh&rgs  any  claim  for  mere  unliquidated 

™f^°*  affords  no  answer  to  an  action  for 

ehumtroT  accrued  before  the  discharge  (s). 

anliqui-  id  from  damages  anasoertained  at 

^J^^g^  the  time  of  his  discharge,  although  the  action  in  which  they  are 
sought  to  be  recovered  was  commenced,  and  judgment  by  default 
suffered,  prior  to  his  first  imprisonment  (t).  And  it  seems  that  the 
obligor  in  a  bastardy  bond,  conditioned,  generally,  to  indemnify  a 
parish  against  the  expenses  of  maintaining  a  child,  ia  liable  for  all 
expenses  incurred  in  respect  of  the  child,  subsequently  to  such  oblir 
gor'a  discharge  under  the  Insolvent  Act  (u). 
Nor  la  "Again :  the  effect  of  the  adjudication  ia  to  discharge  the  insol- 

debu  or      Teat  Qniy  as  to  the  particular  debts  and  sums  of  money,  mentioned 
moneT  not  ^  ''^^  dchedule  to  be  due  from  him  to  the  creditors  therein  named  ; 
mentioiied  and  not,  generally,  aa  to  all  the  debts  then  due  to  such  creditors  (x). 
'°h^         The  insolvent,  therefore,  is  not  discharged  as  to  a  debt  which  he 
r  ojgg  1  omta  to  notice  in  the  schedule  Q/) :  and  this  would  appear  to  be  the 
case,  even  where  such  omission  is  at  the  express  request  of  the  credi- 
tor, or  witJi  his  privity,  any  agreement  by  an  insolvent,  to  deliver 
an  incorrect  schedule,  being  regarded  as  agwnst  the  policy  of  the 
insolvent  laws,  and  therefore  void  (z). 
Whrt  w-     [.   But  a  mere  inaccuracy,  either  in  the  description  of  the  creditor, 
{^'^     or  in  the  amount  of  the  debte  as  they  respectively  appear  in  the  in- 
Mbedal«.     solvents's  schedule,  will  not  in  all  cases  deprive  him  of  the  benefit 
of  the  act.     Thos,  if  the  description  of  the  creditor  be  such  as  to 
clear  the  prisoner  of  any  intention  to  deceive,  and  it  woold  not  have 
the  effect  of  misleading  a  creditor  who  might  look  at  the  schedule, 

(p)  Far  the  taw  under  the  old  InsolTWt  (i)  Wilmer  v.  White,  6  Bing.  291. 
Act,  1  G«<].  i,  0.  119,  M.  26,  28,  sea  (u)  Danee  c.  Arnott,  3  Kiu^  IM. 
Bweenie  v.  Sharp,  4  Biog.  37.    At  oommon        (x)  Leonard  v.  Baker,  16  mTA  W.  303 ; 

law  nuBh  promise,  or  a  bill  of  note  Tor  th«  Bishop  e,  PolhiU,   1   Moo.  &  Boh.  363 ; 

old  debt,  was  binding,  see  Best  v.  Barber,  Tjers  ».  Stunt,  7  Soott,   819 ;  oremllng 

3  Dougl.  188.  Dftrie  r.  Uaji.  2  Jar.  319. 

(q)  The  iDsolTent's  disoharge  ia  no  bar        (v)  Taylor  k.  Bnohaoan,  1  B.  £  C  119 ; 

to  a  diatrees  for  rent  due  before,  altiiough  S.  C.  6  D.  &  H  191 ;  Baker  *.  Sjdee,  7 

the  amount  was  inserted  in  his  schedule,  TannL  179. 

and  he  was  opposed  in  respect  of  it  br        (i)  Tabran  e.  freeman,  8  C.  &  M.  161 ; 

the  landlord ;  PbiUips  t.  aherrill,  6  Q.  B.  but  see  Howard  b.  Bartoloui,  4  B.  &  Ad. 

941.  S65.    See  also  Carpenter  v.  White,  3  R 

(r)  Llojd  V.  Neele,  2  Chit.  222.  Moon,  231 ;  Jaokwn  v.  DnTison,  4  B,  & 

(i)  Llo;d  r.  Peele,  3  B.  &  Aid.  107.  Aid.  S91. 
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this  will  be  snfBcient,  although  it  be  not  strictly  and  literally  cor- 
rect (a).    And  as  to  inaccuracies  in  the  amount  of  any  debt  inserted 
in  the  schedule,  the  statute  itself  provides  (6),  that  in  cases  where  a 
debt  of,  or  claim  upon,  or  balance  due  from,  the  prisoner  is  specified   ' 
in  bis  schedule  at  an  amount  which  is  not  exactly  the  actual  amount 
thereof,  vithout  any  culpable  negligence,  or  fraud,  or  evil  intention 
on  bis  part,  the  prisoner  and  the  creditor  shall  be  respeotivdy  en- 
titled to  the  benefit  of  the  provisions  of  tb 
actual  amount  due,  such  error  in  the  schedi 
But  where  the  defendant,  an  insolvent,  ins 
creditor  in  bis  schedule,  and  by  mistake  ai 
the  debt  to  be  3!,,  whereas,  in  fact,  it  wa 
inasmoch  as  the  creditor  was  thereby  deprivi 
notice  to  be  given  to  creditors  for  5i  and 
&  2  Vict.  c.   110,  8.  71, — this  was  not  a  cas 
of  the  above  section,  and  that  the  defendant 
to  an  action  for  this  debt  (d). 

The  discharge  of  an  insolvent  debtor,  from  a  debt  in  respect  *of  T^  "' 
which  he  baa   accepted  a  bill  of  exchange,  is  no  discharge  aa  to  ^  to  MU» 
the  bill  in  the  hands  of  a  third  party,  unless    the  holderB  name  ofei- 
be  inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is  nn-  p^'^i^Q  -i 
known  (e).     But  where  such  a  description  of  the  holder  is  inserted  I  J 

in  the  schedule,  as  satisfies  the  statute,  the  insolvent  is  discharged ' 
as  to  all  parties  to  the  bill,  and  also  as  to  the  original  debt  for 
which  it  was  a  security  (/),  » 

So,  the  discharge  extends  to  monies  payable  by  way  of  annuitt/  or  or  debtt 
otherun$e,  at  any  future  time,  by  virtue  of  any  bond  or  other  security  ^^''^ 
of  any  nature  (g). 

But  the  debts  to  which  this  section  applies,  are  such  only  as  are 

capable  of  valuation  at  the  time  of  the  insolvency;  and  therefore,   

if  the  payment  of  a  debt  depends  on  a  contingency  which  cannot  m  the 
be  ascertained  at  that  time,  a  discharge  under  the  act  will  not  bar  *""*• 
the  remedy  for  it  (h).  Thus,  where  a  debt,  barred  by  the  insol- 
Tent's  discharge,  was  secured  by  the  deposit  of  a  policy  of  insui^ 
fcnce  on  the  debtor's  life  ;  and  the  latter  covenanted  to  pay  the  pre- 
.  miums,  or,  if  the  creditor  paid  them,  to  repay  him ;  it  was  held 
that  the  discharge  was  no  bar  to  an  action  on  this  covenant  (t).  If, 
however,  the  debt  be  capable  of  valuation  at  the  time, — as  where 
there  is  an  absolate  agreement  to  pay  a  sum  certain  by  instalments, 

la)  Horle*  "■  Bl<»«,  U  M.  to  W.  8B7,  133. 
Ml ;  Wood  V.  Jeirett,  4  B.  t  C.  20 ;  Foi^        ( j)  I  *  3  Vict  o.  ]]0.  i.  80.    Ai  to 

man  «.  Dnw,  4  B.  &  C.  IG ;  B.  C.  fl  D.  A  Uie  remedj  of  a  nrts,  who  is  comptlled 

B.  TS ;  Niu  V.  Ntchalaon,  4  B.  A  C.  Hi ;  to  pay  mane;  in  respeot  of  ftn  uiDnltj, 

I  R  ft  M.  323 :  8,  C.  2  C.  ft  P.  120.  after  tha  grBHtor'a  diBcharge  under  tba 

(6)  1  ft  3  Vict,  c  110,  B.  93.  act,  Abbot  v.  Bruere,  7  Soott,  763  ;  Hook- 

(()  8u  rrainpton  o.  Champngr*,  3  Jar.  en  v.  Brown.  6  8cott,  19* :  Cowler  o.  Boa- 

1170.  aell,  4  Taant.  460;  Page  v.  BobnU,  2  H. 

(<l)  HojlM  V.  Blore.  14  M.  ft  W.  337.  ft  9.  6^1 ;  Freemaa  o.  BiiTg«aa,  1  U.  dt  B. 

(()  Lambert  v.  Smith,  30  L.  J.,  G.  P.  91 ;  S.  C.  4  Bing.  416. 
IBo ;  Brok  e.  Bererlej,  11  M.  ft  W,  846  j         (A)  Brown  r.  Ftsetwood,  6  U.  ft  W.  19 ; 

Pb^  p.  Hoakliam,  6  C.  ft  P.  376.    And  I^wreDoa  *.  Walker,  3  DowL  614. 
•M  Berr;  e.  Irwin,  8  C.  B.  632;  1  ft  8        (<)   BuuieU  >.  Bttrton,  13   Ad.  &  EL 

Vict.  0.1 10. 1.76.  667. 

(/)  Bi7<Ml  f,  dMnpatTa,  1  H.  *  W. 
26 
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— Buch  discharge  operates  as  a  total  bar  to  the  recovery  of  that 

sum,  even  although  some  of  the  instalments  do  not  become  paya> 

ble  until  after  ihe  discharge  (A). 

oTcUimof    .   So  the  insolvent's  discharge  has  been  held  not  to  bar  the  action 

Roret;  for  of   ^  surety  who,   after  such  discharge,  is  called  upon  to  pay,  and 

Mid^antr   'i*'^  P^J'  *  ^^^^  ^^^  before  (I). 

discharge.        Nor  does  the  discharge  extend  to  cases  in  vhich  it  appears  to  the 
Discharge  s  contracted  any  debt  fraudulently,  or  by 

e1^nd''fo  ^^^^  pretences,  or  without  having  had 

debts  eon-  'xicpecUition  of  paying  the  same  ;  or  that 

trxjted  false  pretences,  obtained  the  forbearance 

^^"''  t  he  has  put  any  of  his  creditors  to  any 

y  vexatious  or  frivolout  defence,  or  delay 
idebted  for  damages  recovered  in  any  ac- 
[  °190  ]  1.  °8eduction,  or  bre-ach  oi  promite  of  mar- 

riage; or  for  damages  recovered  in  any  action  for  a  malicityua  proae- 
eutian,  or  for  Uhel,  or  for  slander;  or  in  any  other  action  for  a  maU- 
ciouK  injury;  or  in  any  action  of  tffrt  or  tre^a»«  to  the  person  or 
property  of  the  plaintiff  therein,  where  it  shall  appear  to  the  satis* 
faction  of  the  Court  that  the  injury  complained  of  was  maUciou»; 
but  the  Court  may  in  such  cases  adjudge,  that  the  prisoner  shall  be 
discharged  forthwith,  excepting  as  to  such  debts,  monies,  or  dama- 
,  gea ;  and  as  to  them  it  may  adjudge  that  such  prisoner  shall  be  dis- 

diarged,  so  soon  as  he  shall  have  been  in  custMy  at  the  suit  of  the 
creditor  for  the  same  respectively,  for  a  period  not  exceeding  two 
years  in  the  whole,  as  the  Court  shall  direct  (m). 
I^tiu  •j^Q  i^ggQ  of  2Q  insolvent  is  analogous  to  that  of  a  bankrupt,  aa 

Dot  bar  BO-  regards  the  right  of  action  of  the  former  npon  contracts  ma4le  by 
tlon  by  in-  him  prior  to  the  making  of  the  vesting  order,  such  vesting  order 
'°' Mwt""  ^™K  *°  absolute  bar  to  any  action  by  the  insolvent  in  respect  of  such 
made  after  contracts  (n) ;  and  if,  at  the  time  of  the  commencement  of  an  action  up- 
order  and  on  any  such  contract,  there  be  a  vesting  order  in  force,  it  is  no  answer 
^fore  dia-  thereto,  that  the  petition  of  the  insolvent  was  afterwards  dismissed  by 
less  aa.'       the  Court  (o).     But  with  reference  to  debts  and  other  property  whicl\ 
■ignee  has  may  accrue  to  an  insolvent,  after  the  petition  and  hearing  and  be- 
intarfered.  fo^e  his  final  discharge,  it  has  been  doubted  whether  his  case  is  not 
different  from  that  of  a  bankrupt ;  inasmuch   as  the  act  expressly 
vesta  in  his  assignees  (p),  all  property  which  the  insolvent  may 
acquire,  and  all  debts  which  may  be  due,  or  grow  due  to  him  at  any 
time   before  his  final  discharge  (q).     In  Taylor  v.  Buchanan  (r), 
however,  it  was  held,  on  the  authority  of  Eitchin  v.  Bartsch  (>),  that 
an  insolvent  might  sue  on  a  contract  of  sale  made  with  him,  after 
the  hearing  of  his  petition,  and  whilst  he  was  detained  in  prison  bj 

(h)   Guy  v.   NeiTMD,   2  C.  &  M.  140.  SBl,  864;  Lee  r.  Telfer,  1  G.  &  P.  146, 

As  bi  the  ease  of  a  bond,  see  Sainnon  e.  147. 

Miller.  S  B.  ft  Ad.  596.  (d)  Torston  v.  Felher,  ruprn. 

(T)  Powell  e.  Eaaon,  8  Bing.  23.  (;i)  Ante,  136, 

(m)  1  £  2  Vict.  c.  110,  b.  78.    B;  wot.  (a)   WilliamB  v.   ChMoben,   JO  Q.   a 

81,  the  adjudication  may  be  made  amiii-  837,  344 ;  Ford  e.  Dabb*.  S  H.  ft  G.  309. 

tional^Qi^t  is,  on  the  performanoe  of  cei^  (r)   4  B.  &  C.  419  j  a  C.  6  D.  ft  B. 

tain  matter*  by  the  inaolfent.  4S1. 

(i>)  See  T<a«t<»  p.  Father,  14  U.  ft  W.  (^  7  East,  58. 


INSOLVSNT  DBBT0B8.  203 

order  of  the  Ooart ;  because  '^  in  the  absence  of  any  intervention  by 
the  assignees,  it  did  not  seem  to  lie  in  the  mouth  of  the  defendant 
to  resist  the  claim,  on  the  ground  of  the  incompetency  of  the  plain- 
tiff to  contract."  And  alt]y)ugh  this  was  a  decision  on  the  1  Geo.  4, 
c  119,  which  contained  no  clause  similar  to  that  in  the  act  now  in 
force,  with  respect  to  property  and  debts  accruing  to  the  insolvent 
during  his  imprisonment  (t);  still  it  would  seem  to  contain  the  true 
principle  on  the  question  now  under  consideration, — the  rule  under 
the  1  &  2  Vict.  c.  110,  *^having  been  recently  held  to  be,  that  a  per-  r  pigj  i 
son  who  has  petitioned  the  Court  under  the  act,  may  sue  for  a  debt 
which  accrues  due  to  him  after  the  vesting  order,  and  'before  his 
discharge,  unless  the  provisional  assignee  be  shown  to  have  inter- 
fered and  claimed  such  debt  (u). 

And  the  assignee  cannot  maintain  an  action  in  respect  of  work  ^^ 
done  by  the  insolvent  for  his  maintenance,  between  the  making  of  work  done 
the  vesting  order  and  the  time  of  his  discharge  (2:);  so  that,  in  such  fop  his 
a  case,  the  insolvent's  right  of  action  would  seem  to  be  absolute.  /      ^»! 

But  with  reference  to  the  effect  of  the  insolvent's  discharge,  upon  Eflect  of 
his  right  to  recover  debts  accruing  to  him  after  that  time,  there  is  a  ^"^yff. 
very  wide  distinction  between  his  case  and  that  of  a  certificated  bank-  J^J^ing 
nipt ;  for,  whereas  the  certificate  of  Ihe  bankrupt  leaves  him  the  un-  subse- 
oon trolled  right  of  action  in  respect  of  such  debts  (1/),  the  assignees  S^®^*^ 
of  the  insolveht  have  power,  notwithstanding  his  discharge, — so  long 
as  the  debts  specified  in  the  schedule  remain  unpaid, — to  interfere 
and  claim  the  payment  thereof  for  the  general  benefit  of  the  cred- 
itors (2). 

With  regard,  however,  to  the  power  of  an  insolveht  debtor,  after  New  con- 
his  discharge,  to  revive  a  debt  as  to  which  he  has  been  adjudged  en-  Jjjfjj^^^ 
titled  to  the  benefit  of  the  act,  by  entering  into  a  new  contract  for  firom 
payment  thereof,  his  position  is  the  same  as* that  of  a  bankrupt ;  for  wMch  in- 
neither  can  now  bind  himself  by  such  a  contract  (a),  even  although  Sig^bAPg- 
it  be  made  on  a  new  consideration  (6).^  ed,  yoid. 

But  such  a  contract  is  not  wholly  void :  and  accordingly  it  has 
been  held,  that  the  drawer  of  a  bill  of  exchange,  accepted  by  the 
defendant  for  a  sum  consisting,  partly  of  a  debt  from  which  he  had 
been  discharged  under  the  Insolvent  Debtors'  Act,  and  partly  of  a 
new  debt,  is  entitled  to  recover  on  the  bill  as  to  the  amount  of  the 
new  debt  (c). 

By  the  5  &  6  Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96,  it  is  enacted.  Effect  of 
that  persons,  not  being  traders  within  the  meaning  of  the  ban^jrupt  JJI^J^JiJ^ 
laws,  or  being  such,  but  owing  debts  amounting  in  the  whole  to  less  under  7  & 

8  Vict  c 

(t)  See  Pepper  v.  MarshaU,  9  Moore,  (a)  12  <fe  13  Vict  c.  106,  s.  204 ;  1  &  2   ^' 

710 ;  a  C,  2  Bing.  372.  Vict  c.  110,  a.  91. 

(t«)    Per  Cur.    (Martin,  B.,  dubiiante),  (b)  Ashley  v.  KiUick,  6  M.  &  W.  509 ; 

Jackflon  v.  Btimham,  22  L.  J.,  Exch.  13.  Eyans  v,  Williams,  1  C.  &  M.  SO. 

g)  Williams  9.  Chambers,  supra,  (c)  Sheerman  v.  Thompson,  11  A.  &  E. 

)  There  was  formerly  an  exception  10z7.    As  to  the  case  of  bonds  and  other 

as  to  oases  i^thin  Uie  6  "Geo.  4,  0. 16,  s.  securities,  given  for  such  debts,  see  lb.; 

127 ;  ante,  178.  CoUins  1;.  Benton,  3  Scott,  N.  R.  183 ;  and 

(«)  1  &  2  Vict  0. 110,  B.  89.  Denne  v,  Knott,  7  M.  &  W.  143. 

1  8m  ante,  180,  notes. 
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than  3002.,  may  petition  the  Conrt  of  Bankruptcy  for  protection 
from  process ;  and  sect.  10  of  the  former  of  these  statutes  provides, 
that  the  final  order  made  thereon  shall  he  pleadahle  in  har  of  any 
action,  hrought  in  respect  of  any  deht  cottracted  before  the  date  and 
I  192  J  filing  of  such  petition.  The  language  *of  the  7  &  8  Vict.  c.  96,  s. 
22,  however,  with  reference  to  the  order  for  protection,  is  somewhat 
different  from  this ;  and  a  doubt  was  at  one  time  expressed,  as  to 
whether  such  order,  under  the  latter  statute,  was  not  merely  a  per- 
sonal protection  to  the  debtor,  and  not  pleadable  in  bar  (d).  But  it 
has  since  been  decided  by  the  Court  of  Exchequer,  that  the  effect  of 
the  final  order  is  the  same  under  both  acts  (e). 

And,  under  the  former  of  these  statutes  it  has  been  decided  that, 
after  petition,  the  insolvent  cannot  sue  in  respect  of  any  debt  then 
due,  even  although,  at  the  time  of  action  brought,  he  may  not  have 
obtained  his  final  order  for  protection  (/). 


Petition 
bars  in- 
8ol  vent's 
right  of 
Mtiosu 


General 
Bale. 


In  what 
duress 
may  con- 
sist. 

Actual  tI- 
olenoe. 


10.  Of  Contracts  with  Persons  under  Duress.^ 

To  give  validity  to  a  contract,  the  law  requires,  as  we  have  said,  the 
free  assent  of  the  party  who  is  to  become  chargeable  thereon  ;  and  it 
therelbre  avoids  any  promise  extorted  from  him  by  terror  or  vio- 
lence, whether  on  the  part  of  the  person  to  whom  the  promise  or  ob- 
ligation is  made,  or  on  that  of  his  agent  (g).  Contracts  made  in  such 
circumstances  are  said  to  be  made  under  duress. 

The  old  books  (K)  abound  with  decisions  relative  to  duress ;  but 
as  a  defence  of  this  nature  has  now  become  of  rare  occurrence,  it  will 
be  sufficient  merely  to  notice  the  leading  rules  on  the  subject. 

Duress  may  consist  either  in  actval  violence,  or  in  a  threat  there- 

Actual  imprisonment  in  a  common  prison,  or  elsewhere,  consti- 
tutes duress  to  avoid  an  agreement,  if  the  confinement  be  unlawful 
(k);  and  so  it  is  if  the  confinement  be  lawful,  but  undue  force  be 
used ;  or  if  the  party  be  made  to  endure  unnecessary  privation » 
such  as  want  of  food  or  the  like ;  and,  to  obtain  his  liberty,  or  to 
avoid  such  illegal  hardship  or  privation,  he  is  induced  to  make  the 
contract  (t). 

But  executio  juris  non  halet  injuriam ;  and  therefore,  the  fact  of 
imprisonment  is  not  deemed  sufficient  to  avoid  an  agreement  obtained 


(d)  •Per  Maule,  J.,  Toomer  v,  Gingell,  3 
C.  B.  822,  326. 

(«)  Platell  V,  Beyillf  and  Jacobs  v, 
Hyde,  2  £zch.  a08. 

(/)  Saver  v,  Dufaur,  11  Q.  B.  326. 

(ff)  1  Roll.  Abr.  688. 

(A)  Bee  Bao.  Abr.,  and  Yin.  Abr.  tit 
"Duress;"  Com.  Dig.  "Pleader,''  (2  W. 
19.) 

(0  2  East,  482,  483 ;  1  Bl.  Com.  136, 


137;  1  Pothicr,  "^  Evans,  16;  French 
Civil  Code,  Book  HI.  tit.  3,  art.  1111. 

(k)  See  Smith  v,  Monteith,  13  M.  &  W. 
427,  438, 442. 

(l)  Id,;  2  Inst.  482 ;  BuU.  N.  P.  172 ; 
1  Bl.  Com.  136,  137 ;  Williams  ».  Brown, 
3  B.  4&  P.  68 ;  The  King  v.  Southerton,  6 
East,  140;  Pole  v.  Harrobin,  9  East,  417, 
note. 


1  See  No.  29  Am.  Jur.  23  to  29. 
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through  the  medmin  thereof,  If  the  party  was  in  proper  custody^ 
under  the  regular  process  of  a  court  of  competent  jurisdiction  (m),^ 

After  judgment  in  an  action,  the  defendant,  having  no  good  ^eause  of  [  *193  ] 
action^  caused  the  plaintiff  to  be  arrested  and  detained  in  prison, 
threatening  him  that  if  he  would  not  seal  a  release  to  him,  he  should 
lie  there  and  rot ;  whereupon  he  sealed  the  release,  and  was  dis- 
charged. And  it  was  held  by  Bridgman,  J.,  that  he,  being  in  cus- 
tody of  the  law  by  the  king^s  writ,  it  was  not  any  duress  to  be 
pleaded  in  avoidance  of  the  deed ;  but,  being  arrested  without  cause 
of  action,  he  had  his  remedy  by  action  on  the  case  (w). 

And  it  would,  perhaps,  be  considered  that  an  agreement  made 
whilst  th«  party  was  in  confinement  in  a  civil  action,  regular  in 
form,  upon  an  arrest  for  debt  without  a  probable  cause,  was  not  void 
on  the  ground  of  duress.^ 

Where,  however,  a  bond  was  given  without  consideration,  under 
the  alarm  and  restraint  of  an  actual  imprisonment  upon  a  justice's 
warrant  for  stealing  goods,  and  upon  the  promise  of  the  accuser  to 
discharge  the  prisoner,  it  was  held  not  to  be  binding  on  the  ground 
of  duress,— it  appearing  that  the  charge  was  utterly  fake  and  vexa- 
tious (o). 

And,  probably,  the  true  rule  in  such  cases  is,  that  where  the  impris- 
onment is  lawful,  an  instrument  executed  for  the  purpose  of  effect- 
ing the  object  of  .such  imprisonment  is  not  void  (2?);  but  that,  if  a 
legal  imprisonment  be  made  the  means  of  exacting  a  deed  or  other 

(m)  Id.;  Stepney  9.  Lloyd,  Cro.  Eliz.  (0)  Anon.,  Aleyn,  B.  92.     SeniUe^  how- 

647 ;  4  Inst  47  ;  1  BoU.  Abr.  687.  ever,  that  the  bond  was  Toid  on  another 

fft)  Anon.,  1  Ley.  68 ;  tei  vide  BnlL  N.  ground,  namely,  that  it  was  giyen  upon 

P.  172.     Qutere,  as  to  retief  in  equity,  see  an  agreement  to  stifle  a  prosecution  for  a 

CoMsrt  p,  Sothon,  2  Yem.  497 ;  Pre.  in  felony. 

Ok.  266.  (p)  Bao.  Abr.  "  Duress,"  (A.) 


1  See  Shepherd  v.  Watrous,  3  Caines,  166 ;  Stouffer  v.  Latshaw,  2  Watts,  167 ;  Cro- 
well  p.  Qkason,  1  FairC  325 ;  Meek  v,  Atkinson,  1  Bailey,  84 ;  Waterman  v.  Burratt, 
4  Harrington,  311.  To  constitute  duress  at  law,  the  arrest  must  hare  been  orinnally 
illegal,  or  haye  become  so  by  subsequent  abuse  of  it  Stouffer  v.  Latshaw,  2  Watts, 
167 ;  Richardson  v.  Duncan,  3  N.  Hamp.  518 ;  Watkins  v.  Baird,  6  Mass.  511.  So  in 
eases  of  acts  done  under  menace  of  imprisonment,  it  must  appear  that  the  menace 
was  of  an  unlawful  imprisonment  Alexander  v.  Pierce,  10  N.  Hamp.  494 ;  Wilcox  t. 
Rowland,  23  Pick.  167  ;  Worcester  v.  Eaton,  13  Mass.  371 ;  Whitefield  v.  LongfeUow, 
13  Maine,  146 ;  Waller  v.  CraUe,  8  B.  Monroe,  11 ;  Eddy  v.  Herrin,  17  Maine,  338. 

'  In  Watkins  v.  Baird,  6  Mass.  506,  it  was  held,  that  if  process  is  sued  out  mali- 
ciously and  without  probable  cause,  though  in  form  regular  and  legal,  to  arrest  and 
imprison  the  defendant,  and  a  deed  is  obtained  from  him,  while  thus  arrested,  to 
procure  his  deliverance,  such  deed  may  be  avoided  as  obtained  by  duress  of  imprison- 
ment The  case  in  the  text,  cited  fh)mLeyinz,  was  denied  to  be  law.  See  Meadows  o. 
Smith,  7  Iredell,  £q.  7. 

Where  there  is  an  arrest  for  improper  purposes,  without  just  cause,  or  an  arrest 
for  a  just  cause,  but  without  lawftil  authority,  or  an  arrest  for  a  just  cause,  and 
under  lawful  authority,  for  an  improper  purpose,  and  the  person  arrested  pays  money 
for  his  enlargement,  he  may  be  considered  as  having  paid  the  money,  by  duress  of 
imprisonment,  and  may  recover  it  back  in  an  action  for  money  had  and  received. 
Richardson  v.  Duncan,  3  K.  Hamp.  508.  See  also  Nelson  v.  Luddarth,  1  Hen.  &  Munf. 
360;  No.  39,  Amer.  Jurist,  p.  23 ;  Severance  v.  Kimball,  8  N.  Hamp.  386 ;  Fisher  v. 
8hattaok,  17  Pick.  252.    Still,  if  a  person  under  a  legal  arrest  make  an  agreement  to 

Sy  a  just  debt,  he  cannot  avoid  it  on  the  ground  of  duress.    Shepherd  9.  Watrous,  3 
ines,  168 ;  Crowell  v.  Oleason,  1  FairC  325 ;  Meek  1;.  Atkinson,  1  Bailey,  84. 
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mstrament  which  is  foreign  to  ihat  object,  such  instrament  will  be 
void  on  the  ground  of  duress  (q).^ 
D^j^gg  Duress  per  minas  is  where  the  party  enters  into  a  contract ;  Ist, 

per  fmnoi.    For  fear  of  loss  of  life ;  2ndl7,  Of  loss  of  member ;  Srdlj,  Of  may- 
hem ;  4thly,  Of  imprisonment  (r). 
Duress  of        But  it  seems  that  a  contract  obtained  by  menace  of  a  mere  bat- 
goods,  &o.    tery,  or  trespass  of  lands  or  goods  {s)?  is  binding  (0;  the  law  con- 
sidering that  such  a  threat  is  not  of  a  nature  to  overcome  a  firm  and 
prudent  man,  because  sufficient  and  adequate  redress  may  be  ob- 
tained, if  cither  of  such  injuries  be  inflicted.^    Whereas,  for  actual 
personal  violence,   no  amount    of  damages  can  be  an  adequate 
r  ^194  1  ^^P^iisA^^o^  '    ft^d'    therefore,  even  a  man  of  ordinary  ^'firm- 
^  ^  ness  may  be  unable  to  withstj|nd  the  threat,  and  immediate  danger, 

of  such  personal  mischief. 

It  is  also  laid  down  in  the  old  books  (t«),  that  a  threat  of  burning 
a  house  is  not  a  sufficient  duress  to  avoid  a  bond,  &c,  given  under 
the  influence  of  such  menace.  But  it  may  perhaps  be  doubted 
whether,  at  the  present  day,  the  threat  to  commit  so  serious  an 
injury,  would  not  be  considered  a  sufficient  duress ;  for  the  act 
threatened  is  not  only  a  felony,  but  it  naturally  endangers  personal 
safety. 
g     .  It  has  been  said,  that  the  duress  must  be  suffered  by  the  party 

suffered,  ^bo  enters  inta  the  contract ;  and  that  if  a  stranger,  not  under  its 
influence,  enter  into  an  agreement  to  obviate  the  duress  which 
another  undergoes,  such  agreement  is  good  {x).^    But  if  an  agent 


(q)  Vin.  Abr.  "Duress,"  (B.)  pi.  1.  687,  pL  6.    Or  to  institute  a  proseoution 

(r)  2  Inst.  483 ;  2  RoU.  Abr.  124 ;  Bac  for  penalties,  d^..  The  King  9.  Boutherton, 

Abr.  "  Duress,'' (A.)  6  East,  140;    or  a  threat  that,   if  the 

U)  Skeate  v.  Beale,  11  Ad.  &  £1.  983,  goods  were  not  given  up,  the  holder  would 

990 ;  per  Parke,  B.,  Atlee  v.  Backhouse,  3  haye  to  pay  ^e  expenses  of  a  fiat  in 

M.  &  W.  633,  642.    See  observations  on  bankruptcy;  PoweU  v.  Hoy  land,  6  Exch. 

this  doctrine,  2  Smith,  L.  C.  210  a,  in  67,  71.    ' 

notes ;  and  per  Cur.  Wakefield  v.  Newbon,        (t)  Id.;  Bao.  Abr.  "  Duress." 

6  Q.  B.  276,  280;  Sumner  v.  Ferryman,        (u)  Id. 

11  Mood.  201 ;  Astlcy  v.  Reynolds,  Stra.        \x)  See  Bac.  Abr.  "  Duress."  (B.) 

917 ;  Bull.  N.  P.  173  ;  wrf  wfc  1  Roll.  Abr.  • 

1  Kelsey  v.  Hobby,  16  Peters,  269. 

>  Bingham  v.  Sessions,  6  Smedes  &  Marsh,  13.  But  it  is  said  in  South  Carolina  that 
duress  of  goods  will,  under  some  circumstances,  avoid  a  contract  Sasportas  v.  Jen- 
nings, 1  Bay,  470 ;  Collins  v.  Westbury,  2  Bay,  211.  See  also  Nelson  v,  Suddarth,  1 
Hen.  &  Munf.  150 ;  Foshay  r.  Ferguson,  5  Hill,  158 ;  Neilson  t>.  MDonald,  6  John.  Ch. 
201 ;  James  v.  Roberts,  18  Ohio,  548 ;  Hunt  v.  Bass,  2  Dev.  Eq.  292.  And  in  England 
although  duress  of  goods  will  not  avoid  a  contract,  yet  money  paid  for  a  release  fbom 
such  duress  may  be  recovered  back.    Gates  r.  Hudson,  5  Eng.  Law  h  Eq.  Rep.  469.    . 

Where  there  has  been  no  actual  contract,  but  money  has  been  extorted,  and  has 
been  paid  under  such  duress  or  necessity  as  may  give  it  the  character  of  a  payment 
by  compulsion, — such  as  money  paid  to  liberate  a  raft  of  lumber  detained  in  order  to 
exact  an  illegal  toll, — it  may  be  recovered  back.  Chase  ».  Dwinal,  7  Greenl.  134.  See 
Alston  V.  Durant,  2  Strobhart,  257 ;  Elliott  v.  Swartwoot,  10  Peters,  138 ;  Mayor  of 
Baltimore  v.  Lefferman,  4  Gill,  425 ;  Ripley  v,  Gelston,  9  John.  201 ;  Smith  v.  Readfield, 
27  Maine,  145. 

s  See  Robinson  v.  Gould,  Sup.  Ct  Mass.  Suffolk,  March  T.  1853. 

*  See  Robinson  v.  Gould,  Sup.  Ct.  Suffolk  March  T.  1853  ;  Huscombe  r.  StancUng, 
Cro.  Jac.  187 ;  Baylie  v.  Clare,  2  Brownl.  276 ;  Jones  v.  Turner,  5  Litt  147  ;  CUnticlo 
It.  Cummins,  8  McLean,  158.  Where  a  party  was  held  in  custody  until  he  should  give 
a  bond  in  a  bastardy  case,  in  a  manner  not  authorized  by  the  statutes  upon  that  sub- 
ject, the  bond  when  given,  was  held  void,  as  given  under  duress,  as  agiunst  both  the 
principal  and  the  surety.    Fisher  v,  Shattuok,  17  Pick.  252. 
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enter  into  a  contract  for  his  principal,  from  tlie  same  fear  of  the 
inconvenience  which  may  arise  to  the  principal  from  the  latter  being 
kept  in  confinement,  as  would  affect  the  mind  of  the  principal  him- 
self, such  contract  will  be  void  on  the  ground  of  duress  (y).  So  it 
would  seem  that  a  contract  entered  into  by  a  stranger,  in  considera- 
tion of  the  discharge  of  a  third  party  from  duress,  is  void,  as  a  mere 
nudum  pactum  (z);  and  so  it  seems  that  duress  to  a  wife  or  child 
will  avoid  a  contract,  given  under  its  influence,  by  the  husband  or 
parent  (a).^  The  French  law  is  to  this  effect : — La  vialmae  est  une 
cause  de  nullite  du  contrat,  rum  smlment  hrsqu'eUe  a  ete  exerce  sur  la 
partie  eontractante,  maia  encore  hrsqu^etU  V  a  ete  mr  son  epovxy  on  swr  son 
epouse,sw  sesdescendants  ou  ses  ascendants(b).  And  where  a  bond  was 
given  by  a  third  person,on  the  dischar^  of  one  who  had  been  unlawful- 
ly impressed,  conditioned  for  the  man^  being  returned  into  custody,  or 
in  default  thereof  ^r  the  payment  of  50!.,  the  bond  was  held  void, 
for  the  impressing  of  the  man  was  unlawful ;  and,  besides,  the  offi- 
cer had  no  power  to  commute  the  services  of  one  who  had  been 
impressed,  or  to  discharge  him  in  consideration  of  money  to  be 
paid  (c). 

Clearly,  a  contract  made  under  duress  would  be  available  in  favor  ContPMt  ^ 

of  the  party  suffering  the  duress,  and  against  the  party  inflicting  ^^^y'^' 
the  same.  the  other 

By  the  French  law,  "  un  contrat  nepeutphis  etre  attaque  pour  cause  V^^J- 
de  violence^  siy  depudsque  la  violence  a  cesse,  ce  contrat  a  ete  approavecy  ^^^ 
soit  expresaement,  soit  ta^dtement  (d);"  and  so,  by  ^our  law,  a  man  uaybeaf- 
who  has  entered  into  a  contract  under  duress,  may  either  affirm  or  firmed, 
avoid  such  contract,  after  the  duress  has  ceased  (e).  [  ^195  ] 

Duress  must  now  be  specially  pleaded  in  all  cases  of  actions  on  Pleading 
simple  contracts  (/).  **• 

(y)  See  Camming  v,  Inoe,  11  Q.  B.  112,  (e)  Pole  v.  Harrobin,  9  East,  417,  note. 

121.  hi)   Code  Civil,  Book  IIL,  tit.  3,  art. 

(s)  See  Smith  v,  Monteith,  13  M.  di;.  W.  1115. 

427.  («)  2  Inst  483 ;  Whelpdale's  case,  5  Co. 

(a)  1  RoU.  Abr.  687.  119,  Res.  2 ;  1  StepK  Com.  442. 

(6)  Code  CirU,  Book  HL,  tit.  3,  art.  (/)  Beg.  Gen.,  H.  T.  4  WiU.  4. 
1113.  . 

1  See  Clinticle  v,  Cummins,  3  McLean,  158. 


308  PASTXCULAB  PSBBONB  eMFXTBNT  SO  CX)NTBACT. 


section  ii. 

Of  C!okt&aots  with  Partioular  Pebcsoiis  C!omp»tknt  to 

Contract. 

1.— -Agents. 


1.  Of  the  different  kinds  of  Agents. 

2.  Of  their  Appointment,  and  the  Roto- 

cation  ef  their  Power. 

3.  The  Extent  of  their  Authority,  and 

the  Liability  of  the  Principal. 


4.  Of  the  Principal's  Right  of  Action  up- 

on the  Contract  of  the  Agent. 

5.  When  the  Agent  is  personally  Liable 

on  his  Contract. 
%  When  he  may  sue  thereon. 


1.  Different  kinds  of  Agents.    % 

Factors  Mercantile  agents  are  divided  into  two  great  classes,  namely, 

and  brok-    factors  and  brokers ;  and  the  former  class  is  subdivided  into  home 
^"'  factors  and  foreign,  according  as  they  are  employed  by  merchants 

or  other  persons  residing  in  this  country,  or  by  parties  resident 
abroad  (g).  A  factor  is  intrusted  with  the  possession,  and  apparent 
ownership,  of  the  goods  to  be  sold  by  him  for  his  principal.  And 
in  this  respect  he  diflfers  from  a  broker, — the  latter  not  having  the 
custody  of  the  goods  of  his  principal ;  but  being  merely  empowered 
to  effect  contracts  of  sale  or  purchase  on  his  behalf  (A).^ 
Dd  ertdere  An  agent  for  the  sale  of  goods  sometimes  acts  under  a  del  creders 
agents.  commission ;  that  is,  for  a  higher  reward  than  is  usually  given,  he 
becomes  responsible  to  his  principal  for  the  solvency  of  the  vendee ; 
or,  in  other  words,  he  guarantees,  in  every  case  of  sale,  the  due  pay- 
ment of  the  price  of  the  goods  sold  (t).^ 

(a)  Russell  on  Factors,  1,  2.  J.  in  Redfield  v,  Dayis,  6  Conn.  448 ;  Swan 

(A)  Baring  v.  Oorrie,  2  B.  &  Aid.  137 ;  v,  Nesmith,  7  Pick.  224  ;XeTerick  r.  Meigp, 

2  Park  on  Mar.  Ins.  801 ;  Russ  on  Fac.  4 ;  1  Cowen,  645 ;  Thompson  v.  Perkins,  3 

Proctor  V.  Swain,  2  M.  &  P.  284.  Mason,  232 ;  2  Kent,  (5th  ed.)  624,  635. 

(t)  Morris  ».  Cleasby,  4  M.  &  S.  574;  &  note;  Dunlap's  Pale/s  Agency,  40  & 

Hornby  v.  Lacy,  6  Id.  166.    [Hosmer  Ch.  note.  111  &note.] 


1  See  2  Kent  (5th  ed.)  622  and  note  ;  Rnssell  Tact  &  Bro.  82 ;  Donlap's  Palsy's 
Agency,  13,  note. 

^  The  undertaking  of  the  del  credere  agent,  is  an  original,  absolute  and  independent 
engagement  entirely  between  the  principal  and  agent,  before  the  sale  and  separate 
from  it,  and,  of  course  before  any  debt  has  accrued  from  the  purchaser.  It  does  not 
affect  the  ordinary  relations  between  the  principal  or  the  agent  and  the  purchaser. 
See  Swan  v»  Nesmith,  7  Pick.  220 ;  Leverick  v.  Meigs,  1  Cowen,  645 ;  Titcomb  v.  Sea- 
Ter,  4  Greenleaf,  542 ;  Thompson  v,  Perkins,  3  Mason,  232. 

The  del  credere  agent  has  no  different  power  over  the  property  of  his  principal  or 
the  ayails  of  it,  than  an  ordinary  agent.  He  has  his  lien  for  the  additional  charges 
growing  out  of  his  eztraordinaiy  responsibility.  But  it  differs  only  in  degree  tnm 
that  of  other  agents.    Thompson  v,  Perkins,  3  Mason,  232,  242 ;  Morris  v.  Qeaaby,  4 

Maule  &  &  566. 

The  selling  under  a  dd  credere  commission  does  not  in  law  require  the  factor  to  an- 
ticipate the  credit ;  and  the  principal  is  only  entitled  to  have  the  amount  passed  to 
hia  credit  when  the  sale  is  matured.  Per  Hubbard  J.,  in  Upham  v.  Lafarour,  11  Met- 
calf,  185.  See  the  remarks  of  Cowen  J.  in  Wolff  ».  Koppel,  5  Hill,  N.  Y.  468 ;  of  Mr. 
Chancellor  Kent,  in  2  Kent  (5th  ed.)  624,  625  and  notes;  and  of  Mr.  Justice  Story,  in 
Thompson  v.  Perkins,  3  Mason,  236. 
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An  agent,  whether  he  be  a  mercantile  agent,  or  a  mere  domestic    -AiwiiTi. 
servant,  may,  in  general,  be  appointed  by  mere  words  ;^  and  writing  ^^^^/"'^^ 
is  not  necessary  to  empower  him  to  act,  even  for  the  purposes  dcs-  ?^|*^y 
cribed  in  the  4th  section  of  the  Statute  of  ^Frauds  (A;),  viz.,  to  charge  be  appoln- 
exeeutors  personally ;  to  charge  a  person  to  answer  for  the  debt  of  ^^ 
another ;  or  upon  an  agreement  in  consideration  of  marriage ;  or  [  ^^^^  ] 
upon  a  contract  or  sale  of  premises,  or  an  interest  therein;  or  upon 
a  contract  not  to  be  performed  within  a  year : — it  being  held,  tnat 
although  these  contracts  are  to  be  in  writing,  and  signed,  yet  an 
agent  may  sign  them  without  having  a  written  authority  (Z).    Nor 
is  a  written  appointment  necessary,  to  authorize  an  agent  to  sign 
an  agreement  for  the  purchase  of  goods,  under  the  17th  section  of 
the  acL^ 

Nor, — although'it  would  appear  to  be  now  settled,  that  the  liar  -M  <*•• 
bility  of  9k  del  credere  agent  is  merely  collateral  to  that  of  the  ^^ 
vendee  (m),^  is  it  necessary  that  his  engagement  should  be  in  writ- 

But  a  deed  cannot  be  executed  by  an  agent,  so  as  to  bind  his  prin-  p^^ 
dpal,  unless  the  authority  to  execute  it  be  conferred  by  deed  (o).^  wvitlnf. 
So,  for  the  purpose  of  creating  a  freehold  or  leasehold  interest,  or 
any  uncertain  interest  (other  than  leases  under  tJiree  years),,  in 

(&)  29  Gar.  2,  c.  3.  (n)  Coatonrier  v,  Hastie,  8  fizoh.  40. 

(/)  Coles  v.  Treoothiok,  9  Yes.  234,  250.  (o)  Co.  Lit  48  b;  Anon,  1^  Mod.  664; 

im)  Morrie  v.  Cleasl^,  4  M.  &  S.  566 ;  Harrison  v.  Jaokson,  7  T.  R.  209.    See 

574.  Appleton  v.  Binks,  5  East,  148. 

1  See  Stackpole  v.  Arnold,  11  Mass.  27 ;  Long  v.  Colbum,  11  Mass.  97 ;  Northampton 
Bank  v.  Pe)  oon,  11  Mass.  288 ;  Ewing  v.  Tees,  1  Bin.  450;  Shaw  v.  Nudd,  8  Pick.  9 ; 
Tnmlnill  9.  Trout,  1  Hall,  336 ;  Story,  Agency,  §  4a  Where  the  alleged  authority  of 
an  agent  is  oral,  and  for  a  specific  purpose,  tiie  principal  may  prove  the  nature  and 
extent  of  the  agency  by  the  agent,  unless  he  is  otherwise  disqualified.  Crooker  «• 
Appleton,  25  Mftine,  131. 

s  Trundy  v.  Farrar,  32  Maine,  225 ;  Webb  v.  Browning,  14  Missouri,  354 ;  Shaw  v. 
Nudd,  8  Bck.  9 ;  Story,  Agency,  51,  52 ;  Dunlap's  Paley's  Agency,  159,  160,  and 
notes ;  Mortimer  o.  Com  well,  1  Hoff.  Ch.  R.  351 ;  Botts  v,  Cozibe,  lb.  80 ;  Lawrenoe  ». 
Taylor,  5  HiU,  107 ;  SewaU  v.  Fitch,  9  Cowen,  215  ;  Qraham  v,  Musson,  5  Blngh.  N. 
C  603 ;  McComb  v,  Wright,  4  John.  Ch.  659 ;  Ewing  v.  Tees,  1  Binney,  450. 

s  Bnt^see  Swan  0.  Nesmith,  7  Pick.  220,  224;  Wolff  o.  Koppel,  5  Hill,  N.T.  458 ; 
ante,  f95,  note ;  Bradley  v,  Hutchinson,  23  Vermont,  721. 

*  Swan  V.  Nesmith,  7  Pick.  220 ;  Wolff  o.  Koppel,  5  HUl,  N.  Y.  458 ;  Couturier  «. 
Haetie,  16  Eng.  Law  &  Eq.  Rep.  562,  571 ;  ante,  195,  note ;  Bradley  v,  Biehaird8o&,  28 
Vermont,  721. 

»  See  Gordon  v.  Bulkley,  14  Serg.  &  R.  831 ;  MilUkin  o.  Coombs,  1  Greenl.  348 ;  Baa- 
oroee  v,  HoTey,  5  Mass.  11 ;  Hatch  v.  Smith,  5  Mass.  52 ;  Cooper  v.  Rankin,  6  Bin. 
613 :  Plummett  v.  Russell,  2  Bibb,  174 ;  Shamburger  v.  Kennedy,  1  Bad.  A  Dev.  1 ; 
Blood  9.  Goodrich.  9  Wend.  68 ;  DeUius  v,  Cawthome,  2  Dot.  90 ;  Yarboroqgh  v.  Beard, 
Taylor,  25.  Or  is  executed  at  the  request  of  the  princioal  in  his  presence,  in  which 
oaae  it  would  be  a  raUd  execution^  Thus,  a  deed  signed  in  the  presence  and  at  the 
request  of  P.,  and  in  the  presence  of  an  attesting  witness,  in  these  terms,  **  P.  by  M." 
the  whole  deed,  including  the  signature,  being  written  by  M.,  is  properly  executed  as 
the  deed  of  P.  Gardner  v.  Gardner,  5  Cushing,  483.  To  hold  that  this  mi|^t  not  be 
a  good  execution,  Mr.  Chief  Justice  Shaw  remarked  in  this  case.  '*  would  be  to  decide, 
that  a  person  haying  a  clear  mind  and  full  capacity,  but  throu^  physical  nability 
iaeapable  of  making  a  mark,  could  neyer  make  a  conyeyanoe  or  execute  a  deed ;  for 
the  same  incapacity  to  sign  and  seal  the  principal  deed  would  preyent  him  ttom  exe- 
cutiBg  a  letter  of  attorney  under  seaL''  See  Wood  v.  Goodridge,  6  (hashing,  120, 121 ; 
Kime  e.  Brodka,  9  Iredell,  218. 

27 
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ten^nents  ;  oi:  of  surrendering  the  eame  (except  copyhold  interests), 
the  authority  of  the  agent  must  be  in  writing  (p).^  And  so,  where 
the  authority  of  the  agent  is  conferred  hy  a  corporation,  it  must,  in 
general,  be  by  writing  under  their  common  seal  (q),  although  there 
may  be  cases  in  which,  for  the  benefit  of  trading  coiporations,  this 
rule  would  be  in  some  measure  relaxed  (r).^ 
pM»Bof  There  are  cases,  moreover,  in  which  an  authority  may  be  implied, 
anSuiritT.  although  no  authority  was  ever  given  in  fact.^  Thus,  if  the  owner 
of  a  horse  send  it  to  a  common  repontory  for  the  sale  of  horses ;  or 
if  the  proprietor  of  goods  send  them  to  an  auction  room,  or  to  a 
broker,  whose  ordinary  btmneas  it  is  to  sell  goods  of  that  description ; 
the  owner  will  be  bound  by  a  sale  to  a  bond  fide  purchaser,  although 
made  without  his  express  consent ;  because  an  authbrity  to  sell  shall 
be  presumed  against  him  («).  And  so,  if  a  coachman  go  in  his 
master's  livery  and  hire  horses  in  his  name,  which  his  master  uses, 
[  •lO?  ]  the  latter  will  *be  bound  to  pay  for  the  hire  of  the  horses  ;  although 
he  has  agreed  with  the  coadiman  to  pay  him  a  large  salary  to 
provide  horses ;  unless  the  owner  of  the  horses  ha4  some  notice  that 
the  coachman  hired  them  on  his  own  account,  and  not  for  his  mas- 
ter (t).  So,  an  authority  on  the  part  of  the  agent  will  be  implied, 
even  in  cases  which  are'  not  within  the  scope  of  his  ordinary  busi- 
ness ;  provided  it  be  shown,  that  he  has  on  former  occasions  ex- 
ercised the  same  authority ;  and  that  his  principal  knew,  or  had  the 
means  of  knowing,  that  fact  (u),      * 

It  seems  that  tne  mortgagor  or  assignor  of  a  ship,  who  contracts 

(p)  29  Oar.  2,  o.  3,  S8. 1,  2,  8.    The  aa-  (e)  BimeU  v,  Sampayo,  1  C.  &  P.  254. 

thoritj  to  corUraet  fbr  a  lease  or  interest  in  Wnereyer  one  of  two  innocent  persons 

land  need  not  be  in  writing,  though  the  must  suffer  by  the  acts  of  a  third,  he  who 

authority  to  sign  the  lease  or  instrument  has  enabled  such  third  person  to  occasion 

Inr  which  the  interest  pasaesj  must  be  so ;  6  the  loss,  must  sustain  it ;  per  Ashurst,  J., 

Yin.  Abr.  624 ;  Coles  a,  Trecothick,  9  Ves.  lickbarrow  v.  Mason,  2  T.  R.  70. 

260;  Mortlock  v.  Buller,  10  Id.  311 ;  Law-  (u)  Davidson  v.  Stanley,  3  Scott,  N.  R. 

rence  v.  Taylor,  6  Hill,  N.  Y.  107.  49 ;  Pott ».  Beavan.  1  C.  &  K.  336 ;  Davi- 

(a)  Rex  t>.  Bigra,  8  P.  Wms.  426.  son  v.  Robertson,  3  Dow,  229.    It  is  not 

(r)  Russell  onFactors,  11 — 13.  necessary  in  order  to  constitute  a  general 

(«)  See  Pickering  v.  Busk,  16  East,  38,  agent,  tiiat  he  should  hare  done  before  an 

45,  per  Lord  Ellenborough,  C.  J.;  D^er  v.  act  in  specie  the  same  with  that  in  ques- 

Pearson,  3  B.  <&  C.  42;  S.  C.  4  D.  <b  K  tion.    If  he  have  usually  done  things  of 

662,  per  Abbott,  C.  J.;  Boyson  v.  Coles,  6  the  same  general  character  and  effect  with 

M.  &  8.  2d,  24,  per  Bayley,  J.;  Williams  the  assent  of  his  principal,  that  ia«enoug^. 

•.  Barton,  3  Bing.  146,  per  Best,  C.  J.;  Bank  of  Lake  Erie  ».  Norton,  1  HiU  (N. 

Saltus  V.  Everett,  20  Wendell,  267;  Lob-  T.)  602. 
deU  V,  Baker,  1  Metcalf,  202. 

1  But  the  owner  of  land  may  orally  authorize  his  agent  to  make  a  contract  for  the 
Bale  of  it ;  and  if  the  agent  make  Uie  contract  in  writing  it  will  bind  the  principal. 
Yerby  r.  Origsby,  9  Leigh.  387. 

*  In  this  country,  the  old  rule  that  eorporations  can  act  and  contract  only  under 
their  common  seal,  is  rery  generally  repudiated.  One  may  become  the  agent  of  a 
eorporation  in  the  same  manner  as  of  an  individual,  without  any  deed  or  writing. 
Perkins  v.  Washington  Ins.  Co.  4  Cowen,  6i6 ;  post,  260,  note ;  Trundy  p.  Parrar,  32 
Maine,  226,  228.  So  a  corporation  may  adopt  or  ratify  the  doings  of  one  assuming  to 
act  on  its  behalf,  by  its  acts,  without  any  deed  or  instrument  in  writing.  Post,  260, 
note ;  Church  v.  Sterling,  16  Conn.  389 ;  Planters  Bank  v.  Sharp,  4  Smedes  &  Marsh. 
76 ;  Montgomery  R.  R.  Co.  v.  Hurst,  9  Alabama,  613  ;  Blair  v.  The  Pathkiller,  2  Yer- 
ger,  407  ;  Shaw  C.  J.  in  Melledge  v.  Boston  Iron  Co.  6  Cushing,  176. 

*  For  oaies  where  authority  will  be  presumed  on  the  part  of  a  wife  to  Innd  her  hos- 
tead,  Mt  aaW,  158. 
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in  his  own  behalf  with  a  third  person  to  let  it,  or  the  Vke,  cannot  be 
regarded  by  the  mortgagee  or  assignee  as  his  agent,  so  as  to  enable 
the  latter  to  sue  for  the  freight  in  his  own  name :  for  the  mortgagee 
or  assignee  is  no  party  to  the  contract  that  is  made  after  the  trans- 
fer: and  il  is  not  material  that  he  is  entitled  to  the  ship's  earn- 
ings (x). 

A  contract  made  by  an  agent,  as  such,  is,  in  law,  the  contract  of  Agent 
the  principal.^      Quifacitper  aliumfaeit  per  se.     The  a^nt  is  con-  f?***.^*. 
sidered  merely  as  the  medium  by  which  the  contract  is  effected;      ••/'•^ 
and  his  assent  is  merely  the  assent  of  his  principaL^      He  need  not 
therefore  be  a  person  suijtms:  and  hence,  infants,  married  women, 
persons  attainted  or  outlawed,  or  aliens,  are  competent  to  act  as 
agents  (y).« 

An  agent's  authority  may  be  determined  ^  either —  How  kto 

Ist,  By  the  express  revocation  thereof  by  the  principal  ,-^  or  by  *'***^^ 
renunciation  of  the  agency  on  the  part  of  the  agent  himself  («).  SSiLaed, 

2nd,  By  the  death  or  bankruptcy  of  the  principal  or  asent  (a),^ 
3rd,  By  efflux  of  time,  where  a  specific  period  is  fixed,  either  by 
express  agreement  or  by  the  usage  of  trade,  for  the  execution  of 
the  act  to  be  done  by  the  agent  (i):  or, 

4th,  By  the  execution  of  his.  commission,  whereby  the  agent  1^^ 
ixmesfunctiia  officio  (e).*^ 

(z)  Chitaiery  v.  Blackman,  8  Bougl.  Fttzton,  3  Bing.  211,  per  Best,  C.  J.;  Gait 
891 ;  1  H.  BL  317,  n.;  Morrison  v.  Par-  v.  Galloway,  4  Peters,  332 ;  Gale  v.  Tap- 
sons,  2  Taunt  407 ;  Case  o.  Davidson,  6  pan,  12  N.  Hamp.  146 ;  Wallace  v,  Saan- 
M.  &  S.  79 ;  &  C.  2  B.  &  B.  379 ;  Abb.  ders,  7  Ohio,  173 ;  Anderson  v.  Browne,  9 
Ship.,  5th  edit,  17 ;  Dean  v,  M'Ghie,  4  Ohio,  161 ;  Hunt  o.  Ronsmanier,  8  Whea- 
Bing.  45.  ton,  174 ;  a  C.  2  Mason,  244.    In  Cassi- 

^)  Co.  lit  52  a.    Hunt  v,  Ronsmanier,  day  «.  McEenzie,  4  Watts  &  S.  282,  pay- 

8  wheaton,  174.    By    the   French  law,  ment  to  an  agent  in  ignorance  of  the 

maanied  women  and  emancipated  minors  death  of  the  principal  was  held  good, 

may  be  agents;  Code  Giyil,  Book  EL,  tit  See  Smout  v.  .Hberry,  10  Mees.  2  Webb, 

13,  art  1990.  1 ;  Beard  t^.  Kirk,  11  N.  Hamp.  397. 

(t)  Russell  on  Factors,  311,  314.  (b)  Story  on  Agency,  s.  480 ;  Diokin- 

(a)  Id.  315,  316,  817 ;  Watson  v.  King,  son  v,  Lilwall,  4  Gamp.  279. 

4  Camp.  274;  Lepard  v.  Vernon,  2  V.  &  (e)  Blaokbnme  v.  Scholest  2  Camp,  341, 

B.  51;   Odes  v.  Woodward,   Ld.  Raym.  343;  Seton  v,  Slade,  7«  Yes.  Jun.  276; 

849 ;  Blades  v.  Free,  9  B.  &  C.  167;  Bao.  Maohcath  v.  Cooke,  1  M.  &  P.  518. 
Abr.    "Anthony,"    (E) ;    Cholmeley    v. 

1  A  sale  by  a  factor  constitutes  a  contract  between  the  principal  and  pnichaser. 
Golden  v.  Levy,  1  Car.  Law,  528 ;  Edmond  v.  CaldweU,  15  Maine,  340 ;  Titcomb  t^.  Sear 
▼er,  4  Greenl.  642. 

'  Where  a  person  is  employed  by  an  agent,  he  may  call  upon  the  prindpaL  for  pay- 
ment for  the  serrioes  rendered ;  and  he  may  do  so,  although  he  knows  that  the  agent 
has  charged  the  demand  to  the  principal,  and  receiTed  the  amount,  unless  he  has 
agreed  to  discharge  the  principal  and  rely  upon  the  responsibility  of  the  agent  lin- 
oofai  V,  Battelle,  6  Wendell,  475. 

*  But  a  person  incapacitated  to  purchase  in  his  own  name,  by  reason  of  his  staad- 
ing  in  a  confidential  relation  to  the  seUer,  cannot  purchase  as  the  agent  of  another, 
Hawley  v,  X?ramer,  4  Cowen,  717. 

*  A  sale  made  by  the  principal  is?  a  revocation  of  the  power  of  the  agent  to  selL 
Allen  fJ.  Ogden,  1  Wash.  C.  C.  174. 

*  Dunlap's  Paley's  Agency,  184,  et  tea, ;  Hunt «.  Rousmaaier,  8  Wheat  174.  A  pow* 
er  of  attorney  by  deed  may  be  reTokea  by  a  parol  order.  Brookahire  «.  Brookshire,  8 
Iredell,  84. 

®  Post,  198,  note ;  Ogden  v.  Gillingham,  Baldwin,  38, 46 ;  Gage  «.  Allison,  1  Brerard, 
495 ;  Merrick's  estate,  8  Watts  &  Serg.  402 ;  City  Council  v.  Duncan,  3  Breyard,  886 ; 
MeDoDuld  V.  Black,  20  Ohio,  185. 

T  Smith  V,  Ri«e,  1  Biuley,  64a    There  are  other  ways  1q  wlilfih  the  authoritj  of  an 
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RsTocuLo  ^Bnt  the  mere  happening  of  the  above  eventB  will  not,  in  each 
PowHL  ^^^^'  ^V^^^^P^^  ^  ^  complete  revocation  of  the  agent's  anthori- 
^^^^^^  ty.  Thas,  if  the  principal  countermand  the  authority  of  the  agent, 
Notice  of  ^^^^  countermand  will  not  take  effect  as  to  third  persons,  until  it  is 
reToeatioii  made  known  to  them  (d),^  So,  where  a  servant  had  power  to  draw 
when  neo-  yUg  in  hjg  master's  name,  and  was  afterwards  turned  out  of  his 
r*^Tg  1  service,  it  was  ruled,  "  that  if  he  draw  a  bill  in  so  little  time  that 
I-  -'  the  world  cannot  take  notice  of  his  being  out  of  service  ;  or  if  he 

were  a  long  time  out  of  his  service,  but  that  kept  so  secret  that  the 
world  cannot  take  notice  of  it ;  the  bill  in  those  cases  shall  bind 
the  master  («)/'      So,  where  a  servant  who  had  been  used  to  raise, 
receive,  and  pay  money  for  his  master,  borrowed  200  guineas  in  his 
master's  name,  after  he  had  quitted  the  service ;  the  lender,  who 
.    did  not  know  of  his  discharge,  recovered  against  the  master,  by  the 
direction  of  Kneeling,  C.  J. ;  and  this  direction  was  approved  of  by 
the  whole  Court,  on  a  motion  for  a  new  trial  (/).      And  it  is  said, 
that  a  sale  or  purchase  by  an  agent,  even  after  the  death  of  his 
principal,  if  made  without  notice  of  that  fact,  will  bind  ^he  repre- 
sentatives of  the  latter  (g).^ 
Wlwm  ««•        Nor  is  the  authority  given  to  an  agent  revokable  in  all  cases  at 
^J?^*^       the  mere  will  of  the  party  who  conferred  it.     Thus,  it  is  not  in 
general  revocable  after  a  part  execution  thereof  by  the  agent  (A).* 

(d)  Traenum  «.  Loder,  11  A.  &  E.  589,  also  in  Nickson  v.  Brohan,  10  Mod,  110. 
092;  Salte  v.  Field,  5  T.   R.  211,  215;        (y)  Story  on  Agency,  8.496;  See  Gas- 

Haiard  v.  Treedwell,  1  Str.  506.  siday  v.  McKinsey.  4  Watts  &  Serg.  282. 

(0)  V,  Harrieon,  12  Mod.  346.  (A)  RnsseU  on  Factors,  312. 

(/)  Monk  V.  Clayton,  Moll.  270;  cited 

agent  nay  ho  detennined,  as  by  marriage  of  the  principal  being  a  feme  tole,  by  mar- 
riage of  a  feme  aoU  agent,  1^  the  lunacy  or  insanity  of  the  agent,  by  renunciation  by 
tbe  agent,  by  the  bankruptoy  of  the  principal,  and  by  a  sale  of  the  subject-matter  of 
the  agency  by  the  principal.  Dunlap's  Paley's  Agency,  189,  noto ;  2  Kent,  (5th  ed.) 
644 ;  WaUis  v.  Manhattan  Co.,  2  HaU,  495 ;  Allen  o.  (%den,  1  Wash.  G.  G.  174 ;  Story, 
Agency,  185,  eteeq;  Davis  v.  Lane,  10  N.  Hamp.  156. 

1  Morgan  ti.  Stell,  5  Binney,  305 ;  Hancock  v.  Byrne,  5  Dana,  513 ;  Beard  p.  Kirk,  1 L 
N.  Hamp.  398.  See  Bowerbaak  v,  Morris,  Wallace,  136 ;  Spencer  v.  Wilson,  4  Munf. 
130 ;  Harper  v.  Little,  2  Greenl.  14.  In  case  of  the  lawf^  revocation  of  the  power  by 
the  act  of  the  principal,  it  is  requisite  that  notice  be  given  to  the  attorney ;  and  all 
acts  IxmA  fide  done  by  him  under  tiie  power,  prior  to  the  notice  of  the  revocation,  are 
binding  upon  the  principal.  2  Kent  (5th  ed.)  644,  and  cases  cited  above  in  this 
BOto ;  Trueman  v.  Loder,  11  Adol.  &  £11. 589 ;  Morgan  v.  Stell,  5  Binney,  316 ;  Wiliiami 
•.  Birbeck,  1  Hoff.  Ch.  K  359;  Lightbody  v.  North  Am.  Ins.  Company,  23  Wend.  18, 
25 ;  Wheeler  o.  Knoggs,  8  Ohio,  169 ;  Hancock  o.  Byrne,  5  Dana,  513,  515 ;  Beard  «. 
Kirk,  11  N.  Hamp.  398,  403 ;  Bowerbank  o.  Morris,  Wallace.  G.  G.  119. 

'  But  this  seems  not  to  be  the  law.  Hunt  v,  Rousmanier,  8  Wheat.  174 :  Gait  v. 
Galloway,  4  Peters,  333, 344;  Jenkins  v.  Atkins,  1  Humph.  294;  Gale  v.  Tappan,  12 
N.  Hamp.  146 ;  McNaughton  9.  Moore,  1  Haywood,  189 ;  Gleason  o.  Dodd,  4  Mete.  333 ; 
Boston  9.  Gaatril,  11  Lei^  137 ;  Harper  v.  Little,  2  Greenl.  14, 18. 

*  As  between  the  principal  and  agent,  Mr.  Justice  Ware,  in  United  States  e.  Jarvis, 
Davies  Rep.  287,  held  that  the  former  may  at  any  time  revoke  and  withdraw  the  pow- 
er of  his  agent  at  his  pleasure,  and  without  notice.  But  if  the  agent  has  entered 
on  the  basiness  of  the  agency,  and  has  fairly,  in  the  ordinary  course  of  business,  and 
in  good  faith,  entered  into  any  engagemento,  or  come  under  any  liabilities,  in  the 
prosecution  of  the  proper  business  of  the  principal,  before  notice  of  the  revocation  of 
the  agency,  the  principal  will  be  bound  to  indemnify  him,  unless  the  agent  had  given 
Just  cause  for  such  revocation.  In  the  same  manner  the  agent  may,  at  any  time,  re- 
nounce the  agency,  but  then  he  is  bound  to  give  the  principal  reasonable  notice  of  his 
intention  beforehand,  to  enable  him  to  procure  another  agent ;  and  if  he  does  not,  he 
will  b9  hpimd  to  indemnify  the  principal,  for  any  loss  he  may  sustain. 
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And  BO,  if  there  be  an  interest  coupled  with  the  authority ;  that  is,     Bsvooa- 
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if  an  agreement  be  entered  into  on  a  suffieient  consideration,  where- 
by an  authority  is  given,  for  the  purpose  of  securing  some  benefit 
to  the  donee  of  the  authority,  such  an  authority  is  irrevocable  (t).^ 

It  has,  however,  been  decided,  that  where  a  factor,  to  whom  goods 
have  been  consigned,  generally,  for  sale,  has  subsequently  made 
advances  to  his  principal  on  the  credit  thereof,  which  advances  the 
latter  has,  on  request,  neglected  to  repay ;  the  factor's  authority 
to  sell  does  not  become,  by  reason  of  such  unpaid  advances,  irrevo- 
cable as  an  authority  coupled  with  an  interest,  so  as  to  entitle  him 
to  sell  the  goods  contrary  to  the  orders  of  the  principal  (K),^ 

3.  Extent  of  Authority,  and  Liability  of  Principal.* 
.    A  principal  or  master  is  liable,  civiliter,  for  the  acts  (t)^  and  ^con-  Mucipal 

not  liable 

(t)  Per  Cur.  Smart  v.  Sanders,  5  C.  B.  by  his  declaration  or  admission ;  Peto  v.   , .   ..^..i. 

895,  917 ;  Bristow  «.  Taylor.  2  Stark,  50,  Hague,  6  Esp.  133 ;  Coates  v.  Bainbridge,   f iirfflTi 

51 ;  Walsh  r.  Whitcomb,  2  Esp.  R,  666 ;  6  Bing.  68 ;— by  his  fraud  or  tort ;  Shir-   ?„^T?S 

Bromley  v.  Holland,  7  Ves.  jnn.  28.  ley  «.  Wilkinson,  1  DougL  306 ;  Lewis  p.   J-  Ji  qq  i 

(*)  Smart  9,  Sanders,  6  C.  B.  896.  Read,  13  M.  &  W.  834 ;  Freeman  v.  Rosh-   L     ^y W  J 

(l)  When  boond  by  tiie  representation  er,  18  L.  J.,  Q.  B.  340.    Not  liable  for  the 

of  the  agent ;  Moens  v.  Heyworth,  10  M.  wilful  act  of  his  servant  in  committing  a 

4k  W.  147 ;  Comfoot  v.  Fowke,  6  M.  &  W.  tort:  M'Manns  v.  Crickett,  1  East,  106. 

868 ;  Fuller  v,  Wilson,  8  Q.  B,  68,  68 ;  See  Gregory  v.  Piper,  9  B.  &  C.  691. 
ntzsimmons  «.  Joslin,  21  Vermont,  129 ; 

1  Fabens  o.  Mercantile  Bank,  23  Pick.  330 ;  Brown  v.  McGran,  14  Peters,  479,  496 ; 
Honghtaling  v.  Marrin,  7  Barbour,  Sup.  Gt.  412.  See  Hunt  v,  Rousmanier,  8  Wheat, 
174 ;  Mansfield  v.  Mansfield,  6  Conn.  669 ;  Wheeler  p.  Wheeler,  9  Cowen,  84 ;  Story. 
Agency,  496,  et  teq.  Whether  a  power  coupled  with  an  interest  is  reroked  by  the 
death  of  the  person  giving  the  authority,  see  the  reasoning  of  Marshall  C.  J.,  in  Hunt 
V.  Rousmanier,  8  Wheat.  174,  where  he  says,  "  We  hold  it  to  be  clear,  that  the  interest, 
which  can  protect  a  power  after  the  death  of  a  person  who  creates  it,  must  be  an  in- 
terest in  the  thing  itself."  "  The  interest  or  title  in  the  thing,  being  rested  in  the 
person  who  gires  the  power,  remains  in  him,  unless  it  be  conyeyed  with  the  power, 
and  can  pass  out  of  him  only  by  a  regular  act,  in  his  own  name.  The  act  of  the  sub- 
stitute, therefore,  which  in  such  a  case,  is  the  act  of  the  principal,  to  be  equally  ef- 
fectual, must  be  in  his  name,  must  be  such  an  act  as  the  principal  himself  would  be 
capable  of  performing,  and  which  would  be  yalid,  if  performed  by  him.  Such  a  power 
necessarily  ceases  with  the  life  of  the  person  making  it.  But  if  the  interest  or  estate 
passes  with  the  power,  and  vests  in  the  person  by  whom  the  power  is  to  be  executed, 
such  person  acts  in  his  own  name.''  See  S.  C,  2  Mason,  244 ;  lb.  294 ;  Knapp  v,  Al- 
Tord,  10  Paige,  206 ;  Smout  v.  Uberry,  10  Mees.  &  Welsh.  1,  11 ;  Russell,  Fact.  & 
Brok.  317 ;  Davis  v.  Lane,  10  N.  Hamp.  166 ;  Bergen  v.  Bennett,  1  Caines  Gas.  1 ; 
Smylh  V.  Graig,  3  Watts  &  a  14 ;  Cassidy  v.  McEenzie,  4  ib.  282. 

*  Bat  it  has  been  held  in  Massachusetts,  that  a  commission  merchant,  who  has  re- 
eeired  goods  to  sell  at  a  certain  limited  price,  and  has  made  advances  upon  them,  has 
a  right  to  reimburse  himself  by  selling  them  at  the  fair  market  price,  though  below 
the  limit,  if  the  consignor  has  revised,  upon  application  and  after  a  reasonable  time, 
to  repay  the  advances.  Parker  v.  Brancber,  22  Pick.  40.  So  in  New  Hampshire. 
Froihingham  v,  Everton,  12  N.  Hamp.  239  ;  Porter  v,  Patterson,  16  Penn.  State  R.  229 ; 
Jfarfield  v.  Goodhue,  3  Gomstock,  62 ;  Blot  v,  Boiceau,  3  Gomstock,  87.  See  Brown  v. 
lleOran,  14  Peters,  479.  A  fhctor  who  makes  advances  on  goods  consigned  to  him, 
may  maintain  an  action,  before  the  goods  are  sold,  to  recover  the  money  advanced, 
nnless  there  is  an  agreement  to  the  contrary.    Upham  v.  Lafkvour,  11  Metcalf,  174. 

*  See  Story,  Agency,  68.  If  one  voluntarily  undertakes  to  do  a  particular  piece  of 
business  for  another,  though  he  acts  gratuitously,  he  is  bound  to  obey  the  orders  of 
his  principal,  and  is  liable  in  damages  for  the  consetjuences  of  a  breach  of  instruo- 
tiona.  Walker  o.  Smith,  1  Wash.  G.  G.  162.  A  promise  of  indemnity  to  an  agent  is 
implied  from  his  employment  as  such.  Gower  v.  Emery,  18  Maine,  79 ;  PoweU  v. 
Newbury,  19  Johns.  284. 

^  A  party,  who  employs  an  agent,  is  answerable  for  his  fidelity,  and  is  liable  for 
any  loai  oecaafimed  \gy  his  fraud,  while  in  the  service  of  his  principal  and  acting 
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LuftiiiiTT   tracts  of  )iis  agent  or  servant,  within  the  scope  of  his  employment 
^  ^^^^    (^^"^    ^^*'  ^^  order  to  render  the  principal  or  master  responsible, 
his  assent  must  in  all  cases  appear,  either  by  express  evidence  there- 

(i»)  .Bac.  Abr.  '*  Master  and  Servant/'  for  the  doctor,  &c.    See  Cooper  v.  I^lUpe, 

(K).    A  master  not  impliedly  liable  for  4  C.  &  P.  681 ;  Newley  v.  Wiltshire,  4 

medicines,  &c..  supplied  to  his  serrant,  DougL  284.    See  WennaU  v.  Adney,  2  B. 

who  met  with  an  accident  whilst  in  the  &  P.  247. 
master's  employ,  unless  the  master  send 


within  the  line  of  the  business  intrusted  to  him.  Williams  v.  Mitchell,  17  Mass.  98 ; 
Lobdell  v.  Baker,  1  Metcalf,  193 ;  Locke  v.  Steams,  1  Metcalf,  560 ;  Hem  r.  Nichols,  1 
Salk,  289 ;  Fitzherbert  v.  Mather,  1  T.  R.  12;  Doe  r.  Martin,  4  T.  R.  66 ;  Irring  ». 
Motley,  7  Bingh.  543 ;  Carpenter  f .  American  Ins.  Co.,  1  Stoiy  C.  C.  67 ;  Willes  v. 
Glover,  4  Bos.  &  I'uU.  14 ;  South  wick  v.  Estes,  7  Cushing,  385.  The  principal  is  liable 
in  such  a  case,  although  the  agent  is  acting  contrary  to  his  express  instructions,  un- 
less the  instructions  are  known  to  the  party  with  whom  he  is  dealing.  Lobdell  v. 
Baker,  1  Metcalf,  193 ;  Johnson  v.  Barber,  6  Oilman,  426.  The  rule  of  law  is  other- 
wise, where  the  express  instructions  are  actually  known,  or  where,  as  in  the  case  of 
special  and  particular  agents,  it  is  the  duty  of  the  person  dealing  with  the  agent  to 
ascertain  the  extent  of  his  authority,  if  the  act  causing  the  loss  is  contrary  to  the 
instructions,  or  not  within  the  authority.  Lobdell  v.  Baker,  1  Metcalf,  193  ;  Sherwood 
v.  Marwick,  6  Greenleaf,  295,  302.  See  Wilson  v.  Peverly,  2  N.  Hamp.  648 ;  Brown 
V.  Purviance,  2  Harr.  &  Gill,  316 ;  U.  States  v.  Williams,  Ware,  176.  A  principal 
will  not  be  allowed  to  derive  any  benefit  from  the  fraudulent  acts  of  his  agent  in  the 
transaction  of  his  business,  although  the  principal  was  ignorant  of  those  acts;  if  he 
obtains  and  holds  the  benefit  and  proceeds  of  the  transaction  tainted  by  the  fraudu' 
lent  acts,  he  must  answer  for  the  damages  occasioned  by  the  fraud.  Foster  r.  Swasey, 
2  Wood.  &  Minot,  217 ;  Veazie  v.  Williams,  8  Howard  (U.  S.)  134  ;  Jeffrey  ©.  Billow, 
13  Vermont,  518 ;  Doggett  v,  Emerson,  3  Story,  C.  C.  vOO ;  Fitzsimmons  v,  Joslin,  21 
Vermont,  129  ;  Atty.  General  v,  Austed,  12  Mees.  &  Welsby,  620 ;  Attwood  c.  SmaU, 
6  Clarke  &  Fin.  444 ;  Olmsted  v,  Hotailing,  1  Hill  (N.  Y.)  317 ;  Taylor  v.  Green,  8 
Carr.  &  P.  316 ;  Mason  v.  Crosby,  1  Wood.  &  Minot,  342 ;  Concord  Bank  v,  Gregg,  14 
N.  Hamp.  331. 

1  See  Munn  v.  The  Commission  Co.,  16  Johns.  44 ;  Perkins  v.  The  Washington  Ins. 
Co.,  4  Cowen,  669 ;  Andrews  v.  Kileeland,  6  Cowen,  354 ;  Odiome  v.  Maxcy,  13  Mass. 
178 ;  Salem  Ponk  v.  Gloucester  Bank,  17  Mass.  1 ;  Wyman  v.  Hallowell  &  Augusta 
Bank,  14  Mass.  58 ;  Foster  v.  Essex  Bank,  17  Mass.  479 ;  Commissioners  of  Accounts 
V.  Rose,  1  Des.  461,  470 ;  Longworth  v.  Conwell,  2  Black.  469 ;  Fisher  v.  Campbell,  9 
Porter,  210.  A  principal  is  affected  by  notice  to  his  agent  in  relation  to  any  act 
within  the  scope  of  his  agency,  and  connected  with  the  subject-matter  of  it  Robert- 
son V.  Lawman,  2  Greene  (Iowa)  420 ;  Vamum  v,  Milford,  4  McLean,  93 ;  Sutton  v; 
Dillayo,  3  Barbour  Sup.  Ct  629 ;  Fetter  v.  Field,  1  La.  Ann.  Rep.  80.  The  notice  must 
have  reached  the  agent  before  the  agency  or  business  is  terminated.  Whether  the 
principal  would  bo  affected  by  the  knowledge  of  the  agent  before  the  agency  com- 
menced, and  if  so,  what  length  of  time  before  it  commenced,  or  before  the  transaction 
to  which  it  relates,  seems  not  to  be  agreed.  See  Story,  Agency,  §  140;  Astor  p.  Wells, 
4  Wheaton,  466 ;  Griflith  v.  Griffith,  9  Paige,  315  ;  S.  C.  1  Hoff  Ch.  153 ;  U.  States 
Bank  v,  Davis,  2  Hill  (N.  Y.)  452 ;  LeNeve  v.  LeNeve,  Ambler,  436.  439 ;  Dunlap's 
Paley's,  Agency,  262,  et  seq.  and  notes;  Champlin  v.  Laytin,  6  Paige,  189 ;  Dryden  p. 
Frost,  3  Mylne  &  Craig,  670 ;  Toulmin  p.  Steere,  3  Meriv.  210 ;  Hargreaves  p.  Both- 
well,  1  Keen,  159 ;  Merrill  v.  Sloan,  1  Murphey,  421. 

It  has  been  held  that  notice  or  knowledge  of  facts  to  affect  the  principal  must  hare 
been  acquired  by  the  agent  or  attorney  in  the  same  transaction.  LeNeve  p.  LeNeve, 
Ambler.  439  in  note ;  Lowther  v.  Carlton,  2  Atk.  242 ;  Warwick  v.  Warwick,  3  Atk. 
294;  Hiern  p.  Mill,  13  Vesey  jr.  120;  Hood  p.  Fahnestock,  8  Watts,  489 ;  Bracken  r. 
Miller,  4  Watts  &  Serg.  102,  111 ;  1  Story,  Eq.  Jur.  §  408.  Still  this  rule  seems  nofc 
to  be  entirely  settled,  and  some  decisions  of  great  authority  hold  it  to  be  dependent 
upon  the  circumstances  of  each  case.  See  Mountford  p.  Scott,  Turn.  &  Russ.  279 ; 
Hargreaves  p.  Rothwell,  1  Keen,  154, 167,  160 ;  Nixon  p.  Hamilton,  2  Dru.  &  W.  864, 
390,392;  Griffith  p.  Griffith,  1  Hoff.  Ch.  158;  Lenchan  p.  M'Cole,  2  Irish  Eq.  342. 
At  all  events,  the  principal  seems  to  be  chargeable  with  notice  of  all  the  fkcts  which 
were,  at  the  time  of  an  act  done  by  his  agent,  within  the  knowledge  and  memory  of 
the  accent.    Hovey  p.  Blanchard,  13  N.  lump.  146 ;  Hargreaves  p.  Bothwell,  1  Keen, 


Aon^TS.  216 

of 9  or  by  proof  of  facts^  from  vhich  the  law  will  raise  an  inference  Luxfurt 
that  sach  adsent  was  jifiven.^  ^'  PaiNoi- 

The  rules  of  law  which  regulate  the  extent  of  an  agent's  authority  y^,..^.^ 
to  bind  his  principal  are,  in  general,  the  same,  whether  such  agent  j^^i^^  ^^ 
be  appointed  for  commercial  or  domestic  purposes.     The  nature  of  which 
the  employment  in  each  of  the  two  cases,  occasions,  indeed,  somedis-  ^s^nt's 
tinctions ;  but  the  leading  principles  are  the  same  in  both  (n).  TB^detw-^ 

It  is  necessary  and  expedient,  that  parties  should  be  allowed  to  mined, 
communicate  with  each  other,  through  the  medium  of  third  persons ;  General 
"but  business  would  be  impeded,  if  it  were  requisite  on  all  occasions  *^  ageiSs. 
that  the  public,  before  dealing  with  the  agent,  should  consult  the 
principal  And  accordingly  the  liability  of  the  latter  mainly  de- 
pends, not  on  the  instructions  which  he  may  have  given  to  his  agent, 
hut  on  the  question,  whether  the  agent  was  a  general  or  a  special 
agent.2  If  a  servant  or  agent  be  acdtedited,  and  invested  by  his 
master  with  authority  to  act  for  him  in  all  his  business  of  a  particu- 
lar kind ;  or  if  the  agent,  being  himself  engaged  in  a  particular 
trade  or  business,  be  employed  by  the  principal  to  do  certain  acts  for 
him  in  that  trade  or  business,  he  will  in  each  case  be  held  to  be, 
with  reference  to  his  employment,  a  general  agent  (o);  and  the  pub- 
lic, having  no  means  of  knowing  what  are, — in  any  particular  case 
within  the  general  scope  of  the  agent's  powers, — the  wishes  and  di- 
rections of  the  principal,  the  latter  will  be  liable,  even  although  his 
orders  ^'be  violated  (p).®      In  such  a  case  the  principal,  having  for  [  0200  ] 

(«)  For  the  rules  by  which  the  anthori-  indorse  bills  may  be  presumed ;  Prescott 

Ij  of  an  agent  will  be  construed ;  Rus-  v,  Flinn,  2  M.  &  Sc.  IS ;  S.  C.  9  Bing.  19. 

sell  on  Factors,  49 — 5o.    It  is  for  the  If  two  persons  be  appointed  jointly,  one 

Court  to  put  a  construction  on  a  written  cannot  act  alone,  even  in  the  case  of 

authority ;  Collis  9.  Emmett,  1  H.  Bl.  313 ;  clerks  to  trustees  of  a  turnpike  road ; 

Howard  v.  Baillie,  2  Id.  618.    Authority  BeU  v.  Nixon,  9  Bing.  393.    See  Long  v. 

to  reoeive  rents  is  no  authority  to  distrain ;  Perkins,  10  Vermont,  532  ;  Moffit  v.  Ja- 

Wardv.  Shew,  9  Bing.  608.    Under  a  let-  quins,  2  Pick.    (2nd  ed.)   331  note   (1). 

ter  of  attorney  authorizing  an  agent  to  But  this  rule  would  seem  not  to  be  strictly 

sell  real  estate  and  receiye  the  purchase  followed  in  cases  of  mercantile  agency, 

money,  he  has  authority  to  execute  the  See  Godfrey  v,   Saunders,    3    WlLs.  73; 

proper  instrument   required  by  law  to  Dickson  r.  Lodge,  1  Stark.  226. 

carry  the  sale  into  effect.    Valentine  v.  (0)  Russell  on  Factors,  75. 

Piper,  22  Pick.  80.    But  he  is  not  author-  (p)   Duke  of  Beaufort  v.  Taylor,    (in 

iied  in  such  case  to  make  the  sale  wiUiout  Dom.  Proc.),  9  Jur.  813,  81d ;  Smethurst 

receiving  the  money.    Falls  r.  Gaither,  9  v.  Taylor,  12  M.  &  W.  64^. 
Porter,  605.    When  general  authority  to 

154, 159.  The  same  is  true  where  the  principal  adopts  and  ratifies  an  act  done  by 
Ida  agent  for  him,  after  the  transaction.    Hovey  v.  Blanchard,  Supra. 

How  fkr  the  principal,  who  has  knowledge  of  facts  affecting  a  transaction,  will  be 
bound  hy  (hat  knowledge,  although  the  transaction  was  effected  through  an  agent, 
who  had  no  such  knowledge,  see  Willis  v.  Bank  of  England,  4  Adol.  &  £11.  39 ;  Mahew 
V.  Eames,  3  Bam.  &  Cress.  601.  A  principal  is  chargeable  with  the  knowledge  of  what 
is  known  to  a  sab>agent,  who  has  been  duly  appointed  to  act  in  his  business.  Boyd 
•.  Vanderkemp,  1  Barbour  Sup.  Ct.  278. 

>  See  Cox  f .  Hoffman,  4  Dot.  &  Batt.  180 ;  Kerns  v.  Piper,  4  Watts,  222 ;  Topham  p. 
Eoehe,  2  Hill  (8.  C.)  307. 

*  See  Hatch  v.  Taylor,  10  N.  Hamp.  538.  The  authority  of  an  agent  being  limited 
to  a  particular  business  does  not  make  it  special.  'Anderson  9.  Coonley,  21  WendeU, 
279. 

s  Lobdall  v.  Baker,  1  Metcalf,  193 ;  Hatch  v.  Taylor,  10  X.  Hamp.  550,  551 ;  Wil- 
liams tr.  HitoheU,  17  Mass.  98 ;  Wilkins  r.  Commercial  Bank  of  Natehez.  6  Howard 
(MiM.)  217,  221 ;  St  John  e.  Bedmond,  9  Porter,  428,  482 ;  Stothard  v.  Aull,  7  Mis- 
8oaYi.dl8;  Walsh •.  Pi«ca,  12  VeniL  180^  138;  S^jle  Bank  ».  8ttiUu5  Coiul71.  74; 
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I'lABiLiTT   his  own  convenieiioe  induced  the  public  to  -consider  that  hia  aeent 
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was  possessed  of  general  powers,  is  hound  by  the  exercise,  on  the 
agent's  part,  of  the  authority  which  he  has  thus  allowed  him  to 
assume.^  But  if,  on  the  other  hand,  the  agent  is  appointed  only  for 
a  particular  purpose,  and  is  invested  with  limited  powers,  or,  in 
other  words,  is  a  special  agent ; — then  it  is  the  duty  of  persons  deal- 
ing with  such  agent,,  to  ascertain  the  extent  of  his  autnority  ;^  and 
the  principal  or  master  will  not  be  bound  by  any  act  of  the  agent 
not  warranted  expressly  by,  or  by  fair  and  necessary  implication, 
from  the  terms  of  the  authority  delegated  to  him*  (q),^ 

ft 

(g)  Fenn  o.  Hairison,  3  T.  R.  757, 762.    See  Piokering  v.  Busk,  Id  East,  43. 

Commercial  Bank  v,  Kortright,  22  WendeU,  348 ;  Planters  Bank  v.  Cameron,  3  Smecfos 

6  M.  609. 

1  A  general  authority  arises  from  a  general  employment  in  a  specific  oapacity,  sndi 
as  factor,  broker,  attorney,  ^.  When  it  can  he  said  of  one  that  he  is  A.  s  factor,  or 
A/s  broker,  or  A.'8  attorney,  he  has  then  a  general  authority  in  the  sense  of  the  text^ 
But  of  course  this  does  not  imply,  that  he  has  an  unlimiUd  or  unrestrained  authority. 
A  general  authority  of  this  kind  empowers  the  agent  to  bind  his  employer  by  all  acts 
within  the  scope  of  his  employment,  and  that  power  cannot  be  limited  by  any  private 
order  or  direction  not  known  to  the  party  dealing  with  the  agent.  Dunlap's  Paley^s 
Agency,  §  127,  note  1 ;  Whitehead  v.  Tuckett,  15  East,  408 ;  Russell,  Fact.  &  Brok.  75 
et  eeq. ;  Commercial  Bank  of  Lake  Erie  v,  Norton,  1  Hill,  501 ;  McEwen  v.  Montgomery 
Co.  Mut.  Ins.  Co.,  5  Hill,  101 ;  Odiome  v.  Maxcy,  13  Mass.  ISl ;  Gibson  v.  Colt,  7  John. 
394 ;  Commercial  Bank  of  Buffalo  v,  Kortright,  22  Wendell,  361 ;  Jaoques  v.  Todd,  3 
Wendell,  83  ;  Lobdell  t;.  Baker,  X  Metcalf,  202 ;  Fisher  v,  Campbell,  9  Porter,  201 ; 
Arthur  o.  Schooner  Cassius^  2  Story,  C.  C.  94 ;  Smethurst  v,  Taylor,  12  Mees.  &  Welsbl 
546 ;  Daris  v.  Waterman,  10  Vermont,  526 ;  Gibbs  p.  Linsley,  13  Vermont,  208 ;  Cross 
9.  Haskins,  13  Vermont,  536 ;  Lausdale  v.  Shackleford,  Walk.  (Miss.)  149 ;  Longworth 
V.  ConweH,  2  Blackf.  469 ;  Wilcox  v.  Routh,  9  Smedes  &  Marsh.  476.  But  sudi  gen- 
eral authority  does  not  authorize  the  agent  to  go  beyond  the  regular  course  of  the 
business  he  is  employed  to  transact,  and  the  general  nature  of  the  acts  done. 
Jones  V,  Warner,  11  Conn.  41 ;  Pourie  v.  Frazer,  2  Bay,  269  ;  Odiome  v.  Maxcy,  13 
Mass.  178 ;  Washington  Bank  v,  Lewis,  22  Pick.  24 ;  Wilkins  v.  Com.  Bank  of  Natch- 
ez, 6  Howard  (Miss.)  217 ;  Jacques  v.  Todd,  3  Wendell,  83. 

3  Lobdell  V,  Baker,  1  Metcalf,  201,  202 ;  Snow  v.  Perry,  9  Pick.  542 ;  Fisher  v,  Camp- 
bell, 9  Porter,  210;  Hatch  v.  Taylor,  10  N.  Hamp.  538,  547;  Schimmelpennick  v.  Bay- 
ard, 1  Peters  (U.  S.)  264 ;  Delafield  ».  Illinois,  26  Wendell,  193  ;  S,  C.  2  Hill,  N.  Y. 
159;  North  River  Bank  v,  Aymar,  3  Hill  (N.  Y.)  263,  266;  Banorgee  v.  HoTey,6 
Mass.  11,  37  ;  Dresser  Manuf.  Co.  v,  Waterston,  3  Metcalf,  9,  18 ;  Baring  v.  Pierce,  5 
Watts  &  S.  548 ;  Fox  v.  Fiske,  6  Howard  (Miss.)  345 ;  Johnson  v,  Wingate,  29  Maine, 
404. 

^  Wood  V.  Goodridge,  6  Cushing,  123 ;  Andrews  v.  Elneeland,  6  Cowen,  354 ;  Beals  9. 
Allen,  18  Johns.  363 ;  Leverick  v.  Meigs,  1  Cowen,  645 ;  Batty  v.  Carswell,  2  Johns. 
48 ;  Terry  v.  Farrago,  10  Johns.  114 ;  Nixon  v.  Hyserott,  5  Johns.  58 ;  Gibson  9.  Holt, 

7  Johns.  390 ;  Crary  v.  Turner,  6  Johns.  51 ;  Thompson  v.  Stewart,  3  Conn.  171 ;  I^Ea^ 
sons  9.  Armor,  3  Peters  (U.  S.)  428 ;  Bossiter  v.  Rossiter,  8  Wend.  494 ;  Bryden  ». 
Taylor,  2  Harr.  &  Johns.  396 ;  Odiome  v.  Maxcy,  18  Mass.  178  ;  Salem  Bankt.  Gloucea- 
ter  Bank,  17  Mass.  1 ;  Wyman  v,  Hallowell  &  Augusta  Bank,  14  Mass.  58;  Foster  9. 
Essex  Bank,  17  Mass.  479  ;  White  9.  Westport  Manuf.  Co.,  1  Pick.  215  ;  Blane  9.  Proud- 
fit,  3  Call,  207  ;  Gordon  9.  Buchanen,  5  Yerger,  71 ;  Snow  9.  Perry,  9  Pick.  542 ;  Kerns 
9.  Piper,  4  Watts,  222 ;  Long  on  Sales,  (Rimd's  ed.)  389 ;  Skinner  9.  Bayton,  6  John. 
Ch.  365 ;  Stalner  9.  Tysen,  3  Hill,  279,  281 ;  Allen  9.  Ogden,  1  Wash.  C.  C.  174 ;  Wil- 
liams  9.  Birbeck,  1  Hoff.  Ch.  R.  360,  368 ;  Lobdell  v.  Baker,  1  Metcalf,  201 ;  Carter  9. 
Taylor,  6  Smedes  &  Marsh.  (Miss.)  367 ;  Fisher  v.  Campbell,  9  Porter,  216 ;  Merritt  9. 
Lambert,  1  Hoff.  Ch.  R.  166;  Schimmelpennick  9.  Bayard,  1  Peters,  (U.  S.)  264;  U. 
States  9.  Williams,  Ware,  181 ;  Huntington  9.  Wilder,  6  Vermont,  234 ;  Bank  of  Ham- 
burg 9.  Johnson,  3  Richardson,  ^ ;  Scott  9.  McGrath,  7  Barbour  Sup.  Ct.  53.  Jf  an. 
agent  to  whom  goods  are  intrusted  for  a  particular  purpose,  make  sale  of  the  goods 
in  a  manner  or  to  »  person  not  within  the  scope  of  his  authority,  the  principal  may 
disaffirm  the  sale,  and  reoover  the  goods  of  the  yendee.  Peters  9.  BalUstier,  3  Pick. 
495 ;  Parsons  9.  Webb.  8  Greenl.  38 ;  Robertson  9.  Eetchum,  II  Barbour  Sup.  Ct.  652 ; 
Bee  Commeroial  Bank  9.  Kortrighi»  22  Wandell,  348.    If  the  poirar  of  the  agent  ia 
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These  rules  have  been  illustrated  as  follows : — If  a  person  keep-   Liabixitt 
ing  a  livery  stable,  and  having  a  horse  to  sell,  direct  his  servant  not   ^'  ^^^<^^ 
to  warrant  him,  still  the  master  will  be  liable  on  the  servant's  war- 
ranty, because  the  latter  was  acting  on  the  general  scope  of  his  m^gtrar 
authority ;  and  the  public  cannot  be  supposed  to  be  cognizant  of  any  tiona  of 
private  conversation  between  the  master  and  the  servant.      But  if  ^^ 
the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair,  with  express       **' 
directions  not  to  warrant  the  horse,  and  the  latter  were  to  act  con- 
trary to  the  orders  given  him,  the  purchaser  could  only  have  recourse 
to  the  person  who  actually  sold  the  horse  ;  and  the  owner  would  not 
be  liable  on  the  warranty,  because  the  servant  was  not  acting  within 
the  scope  of  his  employment  (r).^ 

(r)  Per  Ashuntf  J.,  Fenn  v.  Harrison,    Heaslej^  1  Esp.  R.  Ill ;  Wajland's  com, 
3  T.  R.  757,  760 ;  East  India  Company,  v.    8  Salk.  234. 


created  by  a  written  instrument,  and  that  known  to  the  party  with  whom  the  contract 
is  made,  it  cannot  be  enlarged  by  evidence  of  usage.  Delafield  v.  State  of  lUinois,  26 
Wend.  192.  But  see  LeRoy  v.  Beard,  8  Howard  (0.  a)  4ol.  Still  a  special  agent, 
unless  specially  restricted  as  to  his  mode  of  performing  his  agency,  may  employ  the 
ordinary  and  proper  means  of  effecting  the  object  of  his  agency.  Trueman  v.  Loder, 
11  AdoL  &  EIL  0^9 ;  Andrews  t>.  Eneeland,  6  Cowen,  354 ;  Anderson  v,  Coonley,  21 
WendeU,  279  ;  Sandford  v.  Handy,  23  lb.  260 ;  Peck  v.  Harriot,  6  Serg.  <fc  Rawle,  146. 
And  eyen  if  there  is  a  special  written  power,  a  more  extensive  power  in  addition  may 
be  inferred  from  acts.  New  Eng.  Ins.  Co.  v.  DeWolf,  8  Pick.  56 ;  LeRoy  t>.  Beard,  8 
Howard  (U.  8.)  451. 

But  there  is  a  distinction  to  be  observed  between  the  atUhorUy  of  a  special  agent, 
which  the  person  dealing  with  him  not  only  has  a  right,  but  is  bound,  to  know,  and 
vrwate  inttnictiont  given  him,  respecting  the  mode  and  manner  of  executing  his  agency, 
intended  to  be  kept  secret,  and  not  communicated  to  those  with  whom  he  may  deal,  oon- 
oeming  which  it  would  of  course  be  useless  to  inquire.  Such  j9rttu/«  iruiruetiorw  are  not  to 
be  regarded  as  limitations  upon  his  authority ;  and  notwitli^tanding  he  may  disregard 
them,  his  act,  if  otherwise  within  the  scope  of  his  agency,  will  be  valid  and  binding 
on  his  employer.  This  subject  is  clearly  and  amply  discussed  by  Parker  Ch.  J.  in 
Hatch  p.  Taylor,  10  N.  Hamp.  53d.  See  Commercial  Bank  v,  Kortright,  22  WendeU, 
348 ;  Bryant  v.  Moore,  26  Maine,  84,  87  ;  Johnson  v.  Jones,  4  Barbour  Sup.  Ct.  369. 

Although  special  powers  are  to  be  construed  strictly,  yet  if  the  words  to  be  con- 
•tmed  touch  only  the  particular  mode  in  which  an  object,  admitted  to  be  within  the 
power,  is  to  be  effected,  and  they  are  ambiguous,  and  with  a  reasonable  attention  to 
them  would  bear  the  interpretation  on  which  both  the  agent  and  a  third  person  have 
acted,  the  principal  is  bound,  although  upon  a  more  refined  and  critical  examination 
(he  court  might  be  of  opinion  that  a  different  construction  would  be  more  correct 
Sneh  an  instrument  is  generally  to  be  construed^  as  a  plain  man,  acquainted  with  the 
object  in  view,  and  attending  reasonably  to  the  language  used,  has  in  fact  construed 
It  Per  Curtis  J.  in  Very  v.  Very,  12  Howard  (U.  S.)  358,  859 ;  LeRoy  ».  Beard,  8 
Howard  (U.  S.)  451 ;  Loraine  v.  Cartwright,  3  Wash,  C.  C.  151 ;  DeTastett  v.  Crousil- 
lat,  2  Wash.  C.  C.  132 ;  Johnson  v.  Jones,  4  Barbour  Sup.  Ct  369. 

1  A  power  to  sell  implies  a  power  to  warrant,  in  the  cases,  and  to  the  extent,  in 
which  a  warranty  usually  accompanies  the  sale.  Skinner  v.  Gunn,  9  Porter,  305 ; 
Gaines  ».  M'Kinley,  1  Alabama,  N.  S.  446 ;  Bryant  v.  Moore,  26  Maine,  84,  87 ;  Sand- 
ferd  p.  Handy,  23  WendeU,  260 ;  Nelson  v.  Cowing,  6  Hill,  337  ;  Hunter  v,  Jameson,  6 
Iredell  2.V2 ;  Woodford  v.  McClenahan,  4  Gibnan,  85 ;  Bradford  v.  Bush,  10  Alabama, 
886 ;  Williamson  v.  Connaday,  3  Iredell,  349 ;  Peters  v.  Farnsworth,  15  Vermont,  155 ; 
Taggart  v.  Stanbeiy,  2  McLean,  543,  544 ;  Lane  v.  Dudley,  2  Murph.  119.  As,  where 
tlie  customaiy  mode  of  selling  certain  kinds  of  merchandize  is  by  sample,  if  an  agcAt 
is  employed  to  make  the  sale,  he  may  select  the  sample  and  bind  his  principal  to  the 
warranty  resulting  fVom  a  sale  by  sample.    Andrews  v.  Kneeland,  6  Cowen,  354. 

And  an  agent  to  sell  would  unquestionably,  in  all  cases,  be  authorized  to  warrant 
that  the  article  sold  would  answer  the  description  given  of  it  in  the  power  or  direction 
from  his  principal  to  selL  See  Upton  v.  Suffolk  County  Mills  cited  below,  but  not  yet 
reported. 

But  thou^  a  power  to  sell  may  imply  a  power  to  warrant  the  present  condition  or 
quality  of  £he  article  sold,  yet  it  does  not  imply  a  power  to  warrant  its  fUture  oondi- 
ttoa.    £.  g.  that  floor  shall  kMp  sweet  on  a  voyage  to  California,  or  that  ice  shall  noi 
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LzAKLiTT  So  if  a  servant  has  been  allowed  hj  his  master  to  pnrchafie  goods 
OF  Pbinoi-  ^pQu  eredit,  the  latter  is  answerable  even  for  goods  bought  by  that 
servant  without  his  master's  particular  authority.  *'  If  a  man  send 
his  servant  with  ready  money  to  buy  goods,  and  the  servant  buy 
upon  credit,  the  master  is  not  chargeable.  But  if  the  servant  usu- 
ally buy  for  the  master  upon  tick^  and  the  servant  buy  some  things 
without  the  master's  order,  yet  if  the  master  were  trusted  by  the 
trader,  he  is  liable  (8)." 

The  defendant,  wno  was  a  dealer  in  iron,  and  known  by  the  plain- 
tiff to  be  so,  though  they  never  before  had  dealings  together,  sent  a 
waterman  to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  after^ 
wards.     He  sent  the  man  again  with  ready  money,  but  upon  this 
occasion  he  received  the  goods  without  paying  for  them  ;  and  it  was 
niustrar      ruled,  that  the  sending  him  upon  .^trust  the  first  time  amounted  to 
tioM  of      giving  him  credit,  so  as  to  charge  the  defendant  upon  a  second  con- 
to  Mieral  ^^^^^^  (0*^    ^^^  SO  where  a  tradesman  in  the  country  had,  in  several 
and  spec-    instances,  employed  A.  B.  as  his  agent,  to  purchase  goods  from  the 
r*ooA?*i  P^^*^^»  ^  London  dealer,  on  credit,  it  was  held  that  A.  B,  was 
[   201  J  thereby  constituted  the  general  agent  of  the  country  tradesman,  and 
that  the  latter  was  liable  for  goods  which  A,  B.  had  subsequently 
bought  as  for  the  defendant,  but  without  orders,  and  had  appropri- 
ated to  his,  the  agent's,  own  use  (w).^ 

But  where  a  servant  is  supplied  beforehand  by  his  master  with 
money  to  pay  over  to  a  tradesman,  with  whom  the  dealings  have 
always  been  for  ready  money,  the  master  is  not  liable  if  the  servant 
do  not  pay  'the  tradesman  ;  because  the  servant  was  never  author- 
ized to  pledge  his  master's  credit  (x).^  So,  where  the  latter  has 
invariably  l^en  paid  whenever  the  articles  amounted  to  a  certain 

(8)  Per  Holt,  G.  J.,  Anon.  1  Show.  95 ;  Bing.  19.  An  antbority  to  draw  is  not 
SouUiby  V,  Wiseman,  8  Eeb.  625 ;  Nick-  an  anthority  to  indorse.  Robinson  r.  Tar- 
son  V.  Broban,  10  Mod.  Ill ;  Pearoe  v.  row,  7  Taant  455. 

Rogers,  3  Esp.  214 ;  Hiscoz  v.  Greenwood,        (u)  Todd  v,  Robinson,  1  R.  &  M.  217, 

4  &p.  174.  226.    See  Whitehead  v.  Tockett,  15  Rast, 

Xt)  Hazard  v.  Treadwell,  1  Str.  506.  400. 
The  principal  of  this  case  is  correct ;  ted        (z)  Rusby  v,  Scarlett,  5  Esp.  76 ;  per 

qucere,  whether  one  solitary  instance  of  Lord  Abinger,  Flemyng  v.  Hector,  2  M.  & 

recognised  dealing  on  credit,  is  sufficient  W.  172, 181.    An  agent  for  a  ^^>eeiai  pur- 

to  create  a  general  agency.    See  Oilman  pose  derives  thereby  no  general  authority 

V,  Robinson,  1  R.  &  M.  227  ;  S.  C.  1  C.  &  in    the    employment    of    his    principal, 

P.  642.    Where  a  general  authority  to  a  Dawson  r.  Morrison,  16  Law  J.  C.  P.* 240; 

clerk  to  indorse  bills  may  be  inferred;  ReyneU  v.  Lewis,  15  Mees.  &  Welsb.  517. 
Prescott  V,  FUnn,  2  M.  &  S.  18 ;  S.  C.  9 

melt  on  a  Toyage  to  India.  Upton  v,  Soffolk  County  Mills,  Sapreme  Court  Mas&  Suf- 
folk, Nov.  T.  1853. 

A  power  without  restriction  to  sell  and  convey  real  estate  has  been  held  to  give 
authority  to  the  agent  to  execute  deeds  with  general  warranty,  binding  the  prin<^)al, 
LeRoy  v.  Beajd,  8  Howard  (U.  8.)  451 ;  Peters  ».  Famsworth,  15  Vermont,  156  ;  Van- 
ada  V.  Hopkins,  1  J.  J.  Marsh.  293  ;  Taggart  v.  Stanbery,  2  McLean,  543. 

1  This  case  is  said  to  be  of  questionable  authority  in  Boston  Iron  Co.  v.  Hale,  8  N. 
Hamp.  368,  inasmuch  as  there  had  been  but  one  instance  in  which  the  master  had 
paid  for  goods  taken  by  the  servant ;  Per  Parker  J. 

^  A  general  agency  may  be  created  even  by  the  frequent  payment,  with  knowledge, 
of  notes  to  which  the  payer's  name  has  been  forged.  Weed  v.  Carpenter,  4  Wendell, 
219. 

*  Boston  Iron  Co.  v.  Hale,  8  N.  Hamp.  363.  But  if  an  agent  be  ordered  to  buy  and 
be  not  fhmirtied  with  ftinda,  he  may  buy  on  credit    Spragaa  «.  Giltelt,  9  Meieali;  91. 
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Bum,  the  master  is  not  liable,  if  the  tradesman  allow  the  account  to    LuBiLnT  . 
remain  undischarged  until  it  amount  to  a  larger  sum ;  for,  by  so  ^^  P»raot- 
doing,  the  latter  is  presumed  to  give  credit  to  the  servant  {y).  And 
where  the  master  is  in  the  habit  of  paying  ready  money,  for  articles  ^'^^^^^'^ 
furnished  in  certain  quantities  to  his  family,  if  the  tradesman  su£fer 
additional  articles  of  the  same  sort  to  be  delivered,  without  inform- 
ing the  master,  or  satisfying  himself  that  they  were  for  his  use, 
when  in  fact  they  were  not,  the  master  shall  not  be  responsible  (z). 

Where,  however,  the  servant  is  once  authorized  to  pledge  his  mas- 
ter's credit,  the  latter  is  liable,  although  he  subsequently  furnish 
the  servant  with  money  to  settle  the  demand,  which  he  omits  to  do 
(a).^  And  the  same  rules  are  equally  applicable  to  other  cases  as 
between  master  and  servant.  Thus,  where  A.  was  the  owner  of  a 
saw-mill,  and  B.  was  his  foreman  ;  and  B.,  as  the  agent  of  A.,  but 
without  any  express  authority,  entered  into  a  contract  in  writing  to 
supply  the  plaintiff  with  a  quantity  of  Scotch  fir  staves :  it  was  held 
that  this  contritct  was  binding  on  A.,  inasmuch  as  B.  must  be  pre- 
sumed to  have  had  a  general  authority,  to  enter  into  such  contracts 
as  the  one  in  question  (h),^ 

Factors  and  brokers  are  both,  it  would  appear,  general  agents ;  ^'^^^l 
^nd  hence  it  follows,  that  all  contracts  made  by  them  in  the  ordi-  ers  are 
nary  course  of  their  employment,  without  notice  by  third  parties  of  general 
their  private  instructions,  and  without  fraud  or  collusion,  are  bind-  ?^ooo  i 
ing  on  their  principals  (c)?    And  this  is  the  case,  whether  the  par-  I  J 

ties  with  whom  they  diBal  have  notice  of  the  agency  or  not  {d). 

But  even  in  the  case  of  a  special  agent,  although  the  authority  Eifeot  of 
given  be  exceeded,  yet  the  principal  will  become  liable,  by  subse-  ^^*j^ 
quently  recognising,  or  assenting  to  the  agent's  contract  or  act  (e).*  prinoipaL 

(y)S^tai>biiig  v,  Helntz,  Peake's  K.  74.  Tuckett,  Id.  400;   Rinquist  v.  Ditohell, 

(z)  Pearoe  v.  Rogers,  3  Esp.  R  214.  Abb.  Ship.  113  ;  Rusaell  on  Factors,  77, 

(a>  Wajland's  case,  3  Salk.  234 ;  Bolton  82 ;  Rusby  v.  Searlett,  5  Esp.  76. 

9.   HUlersden,   1  Ld.  Raym.  225;  S.  C.  (d)  5  &  6  Vict.  c.  39,  s.  1 ;  6  Geo.  4,  c. 

Oomb.  4o0.  94  s.  4. 

(6)  Raohardmn  v.  Oartwright,  1  C.  &  K.  \e)  Ward  v.  Brans,  2  Salk.  442 ;  S.  C.  2 

828.  Ld.  Raym.  928;  Wilson  v.  Poulter.  Str. 

(e>  Daniel  v,  Adams,  Amb.  495,  498;  859;  Rusl^  v,  Scarlett,  5  Esp.  77 ;  Hovil 

Fettiee  r.  Soame,  Goldsp.  138 ;  Pickering  v.  Pack,  7  East,  164,  166 ;  RimeU  v.  Sam- 

V.  Bosk,  15  East,  33,  43 ;  Whitehead  v.  payo,  1  C.  &  P.  254 ;  4  Id.  510. 

1  *«  It  was  no  oonoem  of  the  creditor,  that  the  servant  embezzled  his  master's  money 
after  the  debt  had  been  lawfully  contracted.'^  Per  Parker  J.  in  Boston  Iron  Co.  v. 
Hale,  8  N.  Hamp.  366. 

*  LobdeU  v.  Baker,  1  Metcalf,  193,  202. 

»  LobdeU  v.  Baker,  1  Metcalf,  193 ;  Arnold  r.  Halenbake,  5  Wendell,  33 ;  Rapp  tr. 
Falmer,  8  Watts,  178 ;  lAnsatt  v.  Lippencott.  6  Serg.  &  R.  386. 

^  If  a  party  reoeires  the  benefit  of  an  act  done  on  his  behalf  without  authority, 
and  holda  it,  after  knowledge  of  the  feusts,  he  will  be  held  to  hare  ratified  the  transao- 
tian.    Foster  ».  Swasey,  2  Wood.  &  M.  217 ;  Veazie  v,  WilUams,  8  Howard  (U.  a)  134. 

Where  a  person,  assuming  to  act  as  the  agent  of  another,  exchanges  property  be- 
longlng  to  the  latter  for  ^her  property ;  and  the  person  for  whom  the  agent  assumed 
to  act,  with  a  fuU  knowledge  of  the  transaction,  refuses  to  sanction  it,  but  before  re- 
claiming his  own  property,  participates  in  a  purchase  of  the  property  reoeiTed  in  ex- 
change, from  the  unauthorized  agent,  this  wiU  amount  to  a  ratification.  Hatch  v, 
Taylor,  10  N.  ttamp.  538.  But  see  Hastings  v.  Bangor  House  Proprietors,  18  Maine, 
436.  But  this  will  not  be  the  result  where  the  assumed  agency,  or  the  excess  of 
authority,  is  not  known  to  the  person  on  whose  behalf  it  haa  been  assumed  so  early 
as  to  enable  him,  before  a  material  change  of  circumstances,  to  repudiate  the  whole 
traoMetMNi  without  essential  injury.    Bryant  v.  Moore,  26  Maine,  84. 


220  PABTIOULAB  PSBSOffS  COMPIEXBKT  TO  CONIBACT. 


P.4^ 


tuAxsLm  It  is,  indeed,  an  established  rule,  that  an  act  done  for  another  by  a 
OF  Prinoi-  persoia  not  assuming  to  act  for  himself,  but  for  such  other  person, 
though  without  any  precedent  authority  whatever,  becomes  the  act 
of  the  principal,  if  subsequently  ratified  by  him  (/):^  or,  in  other 
words,  as  an  authority  may  be  presumed  from  previous  employment 
in  similar  acts,  so  the  same  presumption  arises  from  subsequent  as- 
sent and  acquiescence, — ^according  to  the  maxim  omnis  ratihabiiw  re- 
trotrahitur  et  mandato  priori  cequiparatur  {g).  Where,  therefore,  a 
broker  made  a  contract  in  writing  for  the  sale  of  goods,  he  not  be- 
ing authorized  by  one  of  his  principals  at  the  time,  but  the  latter 
afterwards  assented  to  such  contract :  it  was  held,  that  the  broker 
was  an  agent,  duly  authorized  at  the  time  the  contract  was  entered 
into  Qi)? 

(/)  WilBon  V.  Tomman,  6  M.  &  G.  236,    Bing.  722 ;  1  K.  &  P.  761. 
2^2.  (^  Id. 

{g)    Ante,  16;    Maclean   v,  Dunn,  4 

^  Bigelow  V.  Denison,  23  Vermont,  564 ;  Frothingham  v.  Haley,  3  Mass.  68 ;  Lent  v. 
?9,dleford,  10  Mass.  230,  236  ;  Odiorne  v.  Maxcy,  13  Mass.  178,  182 ;  Fisher  v.  WiUard, 
13  Mass.  379 ;  Clealand,  v.  Walker,  11  Alabama,  1058  ;  Downer  v.  Morrison,  2  Grattan, 
237 ;  Lee  t>.  Fontaine,  10  Alabama,  756 ;  Clark  t>.  Van  Riemsdyk,  9  Cranch,  168 ; 
Moss  V.  Bossie,  Lead  Mining  Co.  6  HiU  (N.  Y.)  137  ;  Rogers  v,  Kneeland,  10  Wendell. 
218;  Foster  v.  Bates,  12  Mces.  &  W.  256 ;  Wilson  ».  Tumman,  6  Mar.  &  Gr.  242 ;  Fin- 
ney V.  Fairhaven  Ins.  Co.  5  Metcalf,  192 ;  Blancbard  v.  Waite,  28  Maine,  51. 

'^  A  principal  is  bound  to  disavow  the  unauthorized  act  of  his  agent  the  first  mo- 
ment the  fact  comes  to  his  knowledge ;  otherwise,  in  many  cases,  he  makes  the  act 
his  own ;  as  where  the  silence  of  the  principal  might  cause  a  loss  to  third  persons,  or 
might  result  fVom  a  desire  to  speculate  on  the  chances  of  profit,  or  where  the  princi- 
pal would  in  fact,  gain  an  advantage  by  his  8ilen^*e ;  in  these  and  like  cases  the 
principal  must  act  promptly,  and  disavow,  or  he  ratifies,  the  transaction.  In  all  cases 
the  principal  should  disavow  the  unauthorized  act  of  his  agent  within  a  reasonable 
time  after  knowledge  of  it  See  Johnson  v.  Win^te,  29  Maine,  404 ;  Bredin  v.  Du- 
barry,  14  Serg.  (Sc  R.  30 ;  Hastings  v.  Bangor  House  l^prietors,  18  Maine,  436  ;  Ben- 
edict V.  Smith,  10  Paige.  127  ;  2  Kent  (5th  ed.)  616 ;  Bryant  v.  Moore,  26  Maine,  84, 
87  ;  Kentucky  Bank  v.  Combe,  7  Barr,  543 ;  Caimes  v.  Bleecker,  12  Johns.  300 ;  John- 
son V.  Jones,  4  Barbour,  369  ;  Vianna  v.  Barclay,  3  Cowen,  281 ;  Hutton  v.  Townes,  6 
Leigh,  47,  60,  61 ;  Shaw  v.  Nudd,  8  Pick.  19 ;  Klock  r.  Richtmyer,  13  Johns.  367  ; 
Towle  V.  Stevenson,  1  Johns.  Cas.  110;  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424; 
Codwise  v.  Hucker.  1  Caincs,  526 ;  Shrias  v.  Morris,  8  Cowen,  60 ;  Copeland  v.  Mer- 
cantile Ins.  Co.,  6  Pick.  193 ;  Richmond  v.  Starks,  4  Mason,  296 ;  Peters  v.  Ballistier, 
3  Pick.  504 ;  Martin  v.  Butler.  Wright,  553 ;  Steele  v.  Perry,  Wright,  662 ;  BeU  v, 
Cunningham,  3  Peters  (U.  S.)  69 ;  Delaficld  v.  State  of  Hlinois,  26  Wend.  192  ;  Veaiie 
V,  Williams,  8  Howard  (U.  S.)  134.  Implied  ratifications  extend  only  to  such  acts  of 
the  agents  as  were  known  to  the  principal  at  the  time.  Thomdike  v.  Godfrey,  8 
Greenl.  429 ;  Owings  v.  Hull,  9  Peters,  608,  629  ;  Davidson  v.  Standley,  2  Mann.  &  Gr. 
721;  Bryants.  Moore,  26  Maine,  84,  87,  88;  Johnson  v.  Wingato,  29  Maine,  404;' 
Modisett  v.  Lindley,  2  Blackf.  119  ;  Fletcher  v.  Dysart,  9  B.  Monroe,  413  ;  Baker  v, 
Byrne,  2  Smedes  &  Marsh.  193 ;  Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198 ;  Skinner 
V.  Gunn.  9  Porter,  305 ;  Penn.  &  Del.  &  Md.  Steam  Nav.  Co.  ».  Dandridge,  8  Gill  & 
John.  250.  323  ;  Hays  v.  Stone,  7  Hill  (N.  Y.)  128.  An  adoption  of  the  agency  in  one 
part  with  a  knowledge  of  all  the  circumstances,  operates  as  an  adoption  of  the  whole 
act ;  for  an  act  cannot  be  affirmed  as  to  so  much  as  is  beneficial,  and  rejected  as  to 
the  remainder.  Benedict  v.  Smith.  10  Paige,  127 ;  Culver  r.  Ashley,  19  Pick.  300 ; 
Beckwith  r.  Baxter,  3  N.  Hamp.  67,  68 ;  Coming  v.  Southland,  3  Hill,  552  ;  Peters  ». 
Ballistier,  3  Pick.  505  ;  Moss  «;.  Rossie  Lead  Mining  Co.  5  HiU,  137  ;  Hovey  v.  Blanch- 
ard,  13  N.  Hamp.  145.  Such  adoptioif  relates  back  to  the  original  transaction,  and 
places  it  on  the  same  footing  as  if  the  authority  had  been  conferred  before  the  tran- 
saction. Lawrence  r.  Taylor,  5  Hill,  107,  113;  Reynolds  ».  Dothard,  1 1  Alabama, 
431 ;  Despatch  Line,  &c.  v.  Bellamy  Manuf.  Co.  12  N.  Hamp.  205.  So  that  where  a 
sale  made  by  an  agent  is  ratified  by  his  principals,  the  agent's  representations,  made 
at  the  time  of  sale,  bind  his  principals.  Doggett  v.  Bmerson,  3  Story,  C.  C.  700.  See 
Dispatch  Line  of  Pacl^ets  p.  Bellamy  Man.  ^,  12  N.  Hamp.  205.    An  ezoeption  to 
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It  would  appear,  moreoyer,  that  sliffbt  evidenoe  of  ratification  is  Liabtlitt 

sufficient  to  bind  the  principal  \{)i^  and  that  if  the  agency  be  adopt-  ^'  P^n«- 

ed  at  ail,  it  will  be  held  to  have  been  adopted  througnout  (A:).*  v^      ^^ 

Bot  where  the  party  making  the  contract  had  no  authority  to 
contract  for  the  third  person,  and  did  not  profesSy  at  the  time,  to  act 
for  him,  it  seems  that  the  subsequent  assent  of  such  third  party,  to 
be  bound  as  principal,  has  no  operation  (I). 

Whether  the  agent  be  invested  with  a  general  or  a  special  authority,  ^^^ipg^i 

the  principal  is  not  bound  if  the  agent's  act  or  contract  do  not  fall  not  bound 

within  the  general  purview  or  scope  of  his  powers,  or  be  whoUy  wnr  ^7  ageat's 

connected  with  the  business  intrusted  to  his  direction.^    For  instance,  J^^'  ^^' 


iri. 


i)  Kinnili  9.  Suirej,  Palej  on  Agenoj,    S.  C.  4  Id.  177  ;  Saunderson  v.  Qrlffiths,  5 

B.  &  C.  909 ;  8.  C.  8  D.  &  R.  643 ;  Vere  ». 
(*)  Hovil  V.  Pack,  7  East,  164, 166.  Asbby,   10  B.  &  C.  298,  per  Parke,  J.; 

(0  See  Fenn  v.  Harrison,  3  T.  R.  757  ;    Wilson  f.  Tomman,  6  Mau.  &  Gr.  236. 

-_     . —  —        I.-,—      -■-■-■  ■  __■ 

tiie  general  principle,  that  a  subsequent  ratifici^tion  is  equivalent  to  a  previous 
authority,  is,  that  intervening  rights  of  third  persons  cannot  be  affected  by  the  rati- 
fication. Morton  J.  in  Bayley  v.  Bryant,  24  Pick.  202 ;  Wood  v.  McCain,  7  Alabama, 
801. 

The  important  maxim,  "  Omnu  ratihabitio  retrotrahUur  et  mandaio  priori  cequiparatttr," 
in  its  application  to  actions  of  tort,  has  been  fully  considered  in  the  recent  case  of 
Bird  V.  Brown.  14  Jurist,  132 ;  3  Law  Rep.  (N.  S.)  121.  The  Court  were  of  opinion 
that  the  doctrine  involved  in  this  maxim  must,  to  enable  the  party  on  whose  behalf 
the  act  was  done,  or  his  agent,  to  take  advanta^  of  it  in  an  actiqn  of  tort,  be  under- 
stood with  this  qualification,  that  the  ratification  must  take  place  at  a  time  and  under 
aratmitanees  token  the  ratifying  party  might  himself  have  lawfully  done  the  act  vhieh  he 
ratifiee.  The  above  case  arose  upon  an  attempt  to  exercise  the  right  of  stoppage  in 
^tuuUu,  Certain  persons  assunung  to  act  for  the  vendor  of  goods,  but  without  auQior- 
ty,  during  the  trantitue  gave  notice  of  a  claim  to  stop  the  goods  in  transitu  on  behalf 

I  of  the  vendor,  at  a  time  and  under  circumstances,  when  the  stoppage  would  have 

'  been  effectual,  if  exercised  by  one  having  authority.    The  vendor  subsequently  adopt- 

ed and  ratified  the  act,  but  not  until  after  the  trantitue  was  ended.  But  it  was  held 
to  be  too  late,  and  the  ratification  was  without  effect.  See  Doe  v.  Goldwin,  2  Queen  B. 
5  AdoL  &  EIL  N.  a  143 ;  Right  v.  Cutter,  5  East,  491 ;  Dunlap's  Paley's  Agency,  345, 
346. 

^  For  acts  which  have  been  held  to  be  a  ratification  of  an  assumed  agency,  see  Fin- 
ney r.  Fairhaven  Ins.  Co.  5  Metcalf,  192  ;  Richards  v.  Folsom,  11  Maine,  70;  Bryant 
r.  Sheely,  5  Dana,  530 ;  Moss  v,  Rossie  Lead  Mining  Co.,  5  Hill  (N.  Y.)  137  ;  Despatch 
Line,  &c  r.  Belhuny  Manf.  Co.,  12  N.  Hamp.  206;  Payne  v.  Smith,  ib.  34.  A  parol 
adenowledgement  by  a  principal^  that  an  agent  had  authority  under  eeal  to  enter  into 
a  eealsd  coniraet  obligatory  upon  his  principal,  is  competent  evidence  of  such  authority ; 
bat  if,  at  the  time  of  entering  into  it,  the  agent  had  in  fact  no  authority  under  eeal,  the 
subsequent  parol  acknowledgement  and  ratification  will  not  bind  the  principal. 
Blood  r.  Goodrich,  12  Wendell,  525  ;  a  C.  9  Wendell,  68 ;  Spafford  v.  Hobbs,  29  Mahie, 
148 :  Steigliti  V,  Egerton,  Holt's  N.  P.  141 ;  Wells  r.  Evans,  20  Wendell,  258 ;  Hanford 
V.  McNair,  9  Wendell,  54 ;  Stetson  v.  Patten,  2  Greenl  358  ;  Despateh  Line  <Sec.  v.  Bol- 
kmy  Manuf.  Co.  12  N.  Hamp.  205 ;  Hunter  r.  Parker,  7  Mees.  &  W.  343 ;  Boyd  v, 
Dodson,  5  Humph.  37  ;  Cummings  v.  Cassily,  5  B.  Monroe,  74.  But  an  instrument  of 
eonveyance,  though  executed  by  an  agent  under  teal,  if  it  does  not  need  a  seal  to  make 
it  effectual,  in  the  particular  case,  may  be  ratified  by  parol  so  as  to  operate  a  trans- 
fer, in  the  same  manner  as  if  it  had  no  seal.  Despateh  Line  &c.  v.  Bellamy  Manuf. 
Co.  12  N.  Hamp.  206 ;  Hunter  v,  Parker,  7  Mees.  <Si  W.  343.  See  Osborne  v.  Homer, 
11  Iredell,  359.  So  a  principal  may  orally  ratify  a  contract  made  in  writing  by  one, 
who  was  not  authorized,  in  a  case,  where  a  writing  was  required  by  the  statute  of 
Frauds.  Maclean  v.  Dunn,  4  Bingh.  722. 
*  Culver  V,  Ashley,  19  Pick.  300 ;  Hovey  v.  Blanehard,  13  N.  Hamp.  145 ;  New  Eng. 

!  Mar.  Ina.  Co.  r.  DeWolf,  8  Pick.  56. 

I  *  The  most  general  powers  conferred  on  an  agent  are  to  be  limited  to  the  business  or 

porpoee  which  the  agent  was  appointed  to  accomplish.  See  Rossiter  v.  Rossitor,  8 
Wendell,  494 ;  Stainer  r.  Tysen,  3  Hill  (X.  Y.)  279  ;  Nichols  v.  State  Bank,  3  Terger, 
107  ;  Odionie  v.  Maxcy,  13  Mass.  178 ;  Wood  v,  McCain,  7  Alabama,  801 ;  Bates  v. 
Keith  Iron  Co.  7  Metoalf,  225 ;  White  v,  Weetport  Cotton  Manut  Co.  1  Pick.  220; 
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LiABzuTT  a  domestic  servant,  who  has. never  been  employed  ^n  an;  other  ea- 
OF  Pbinci-  pacity,  cannot  bind  his  master  by  purchasing  goods  unconnected  with 
^^^^^.^  domestic  use,  or  by  accepting  bills  of  exchange,  in  his  master's  name, 
r  020^  -1  So,  a  factor  has  no  power,  without  special  authority  to  that  effect, 
'  -^  to  accept  or  indorse  bills,  so  as  to  charge  his  principal  (m).^    Nor 

has  the  manager  of  a  mine  any  implied  authority  to  borrow  money 
on  the  credit  of  the  shareholders,  even  for  the  purposes  of  ihe  mine 
(n).^    Nor  is  a  railway  company  liable  to  a  surgeon,  for  services 
rendered  to  a  passenger  who  has  been  injured  whilst  travelling  on 
their  railway,  such  services  having  been  rendered  merely  at  the 
request  of  a  guard  or  superintendent  in  the  employ  of  the  compa- 
ny (0). 
PrinoipftI        At  the  same  time,  it  is  material  to  remark,  that  an  agent  or  ser- 
^te  8u^     ^^^*»  *^^^S^.  employed  in  a  particular  busings  only,  is  incidentaUy 
ordinate     allowed  to  bind  his  principal,  by  such  svhn'dinate  acts  as  are  neces- 
to  the  ac-    sarily  or  usually  employed  in  carrying  into  effect  the  object  of  the 
mMi?dr*^"    principal  power  ;^  unless,  that  is,  such  presumptive  power  have  been 
agent's  in-  expressly  negatived  by  the  latter  (p).     Thus,  if  a  servant  be  em- 
ttnictions.  ployed  to  sell  a  horse,  his  warranty  thereof  will  bind  his  master,  un- 

(m)    Hogg  V.  Snaith,  1    Taunt.    347 ;  (0)  Ck)x  1^.  Midland  Railway  Company, 

Murray  v.  East  India  Company,  ^  B.  &  S  Exch.  268 ;  18  L.  J.,  fizch.  65 ;  5  Railw. 

Al.  204.  Cas.  583.    And  see  Fenn  v,  Harrison,  3  T. 

(n)  Rioketts  v.  ^nnett,  4  C.  B.  686 ;  R.  757 ;  8.  C.  4  T.  R.  177 ;  Nickson  v,  Bkh 

Hawtayne  v.  Bourne,  7  M.  &  W.  595  :  and  han,  10  Mod.  109. 

see  Burmester  v.  Norris,  6  Ezoh.  796 ;  21  (p)  Howard  v.  BuUie,  2  H.  BL  6X8, 

L.  J.  Exch.  43.  620. 

Storr  V.  Wyse,  7  Conn.  214  ;  Frost  v.  Wood,  2  Conn.  23 ;  North  River  Bank  v.  Aymar, 
3  Hill  (N.  Y.)  263,  266  ;  St.  John  v.  Redmond,  9  Porter,  428 ;  Planters  Bank  v.  Camer- 
on, 8  Smedes  &  Marsh.  609  ;  Suckley  v.  Tunno,  1  Brevard,  257  ;  Hewes  v.  Doddridge, 
1  Robinson,  143 ;  Holton  v.  Smith,  7  N.  Hamp.  446 ;  Wallaoe  v.  Branch  Bank,  1  Ala- 
bama, 565.  Powers  must  be  construed  with  a  view  to  the  design  and  object  of  them. 
Vanada  v.  Hopkins,  1  J.  J.  Marsh.  287 ;  LeRoy  v.  Beard,  8  Howard  (U.  &)  468. 

1  See  Rossiter  v.  Rossiter,  8  Wendell,  494 ;  Webber  v.  WilUams  College,  23  Piek. 
302,  304 ;  Taber  v.  Cannon,  8  Metcalf,  456,  458 ;  Smith  v,  Gibson,  6  Blackf.  370 ;  Sav- 
age V.  Biz,  9  N.  Hamp.  263,  266. 

'^  Nor  has  an  agent  employed  in  the  manufacture  of  oarrii^es  any  authority,  by 
implication  from  the  nature  of  that  business,  to  bind  his  principal  by  a  negotiate 
note  given  for  labor  or  materials.  Paige  v.  Stone,  10  Metcalf,  160.  Nor  is  the  power 
of  making  notes  to  be  implied  because  occasionally  an  instance  occurs  in  which  a  note 
made  by  an  agent  without  authority,  should  in  equity  be  paid.  lb.  168 ;  Emerson  v. 
Providence  Hat  Manuf.  Co.  12  Mass.  287  ;  Valentine  v.  Packer,  5  Barr,  333. 

^  It  is  a  general  maxim,  applicable  as  well  to  general  as  to  special  agents,  that  an 
authority  to  accomplish  a  definite  end,  carries  with  it  an  authority,  so  far  as  the  con- 
stituent can  confer  it,  to  execute  the  usual,  legal  and  appropriate  measures  proper  to 
accomplish  the  object  proposed.  Valentine  v.  Piper,  22  Pick.  85,  92;  Goodale  v. 
Wheeler,  UN.  Hamp.  424,  429  ;  Hatch  v.  Taylor,  10  N.  Hamp.  538 ;  Dunlap's  Pale/s 
Agency,  189,  and  notes ;  Rogers  v.  Kneeland,  10  Wendell,  219  ;  Anderson  v.  Coonley, 
21  lb.  279 :  Sandford  v.  Handy,  23  lb.  267 ;  Ofdngs  r.  Hull,  9  Peters,  608;  United 
States  r.  Wyngall,  5  Hull,  16, 19  ;  Peck  v.  Harriott,  6  Serg.  &  &  146 ;  Yarby  ».  Grisby, 
9  Leigh,  387  ;  Falls  v.  Gaither,  9  Porter,  605  ;  Peters  t^.  Fams worth,  15  Vermont,  155 ; 
Babc^k  V.  Western  Rail  Road  Corporation,  9  Meto.  553,  555 ;  Odiome  o.  Maxcy,  13 
Mass.  178  ;  White  v.  Westport  Cotton  Manufac.  Co.  1  Pick.  220;  Bates  v.  Keith  Iroa 
Co.  7  Metcalf,  225 ;  Wood  v.  Goodridge,  6  Cushing,  123.  A  general  power  to  purehaeo 
an  article  implies  a  power  to  rescind  the  contract,  if  it  Incomes  expedient  to  do  so. 
Anderson  ».  Coonley,  21  Wendell,  279.  So  an  agent  to  seU  may  with  the  assent  of 
the  vendee,  rescind  the  contract  and  make  a  different  one.  Scott  v.  Wells,  6  Watts  Ss 
Serg.  357.  An  agent  to  sell  may  as  a  necessary  incident  reoeive  bo  much  of  the  pur- 
chase money  as  is  to  be  paid  in  hand.  Yerby  v,  Grigsby,  9  Lei^  387  ;  Peek  v.  Har- 
riott, 6  Serg.  &  R.  140. 
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less  ihe  servant  was  particnlarlj  oidered  not  to  warrant  (q).^  So  the  LtABiLirr 
master  of  a  ship  i^  appointed  for  the  pnrpose  of  conducting  the  navi-  ^^  1'*™°'- 
gatkm  of  the  ship  to  a  favorable  termination ;  and  accordingly,  when 
pajments  most  be  made  in  the  course  of  the  voyage,  for  which 
ready  money  is  required,  and  the  ship  is  in  a  foreign  port,  where  the 
owner  has  no 'agent ;  or  in  an  English  port,  but  at  a  distance  from 
the  owner's  residence ;  the  master  has  power,  as  incidental  to  his  ap* 
pointment,  to  borrow  money  on  the  owner's  credit,  in  order  to  make 
such  payments  (r). 

The  usage  of  the  trade,  or  the  mode  of  transacting  business  in  ^^!^^ 
that  department  in  which  an  agent  is  employed  to  act  for  his  prin*' 
cipal,  will  likewise,  in  the  absence  of  express  directions,  frequently 
determine  the  liability  of  the  latter  (s),^ 

Thus,  an  agent  may  bind  his  principal  by  selling  goods  on  a  rea- 
sonable credit,  if  it  be  customary  in  the  particular  trade  Ho  dispose  [  *204  ] 
of  goods  on  such  terms  (t).^    But  if  the  agent  be  retained  to  sell 
goods,  and  to  deliver  the  same  according  to  the  terms  of  the  con- 

(q)  Woodin  v.  Bmford,  2  C.  &  M.  391 ;        («)  Jolmston  v.  Usborne,  II  Ad.  &  E. 

Heijear  v.  Hawke,  5  Esp.  K  72,  76 ;  Al-  549,  657 ;  Dickinson  v,  Lilwall,  4  Camp, 

exander  v.  Gibson »  2  Camp.  655.  279. 

(r)  Beldon  v.  Campbell,  6  Exch.  886 ;        (0    Scott   v.     Surman,    Willes,    406 ; 

ArUiar  v.  Barton,  6  M.  <fe  W.  138 ;  Thack-  Houghton  v.  Mathews,  3  B.  &  P.  489. 
er  p.  Moates,  1  Moo.  &  Rob.  79. 

• 

1  See  ante,  200,  note. 

'  LeRoy  v.  Beard,  8  Howard  (U.  S.)  461,  467.  But  eridence  of  usage  is  not  admissi* 
ble  to  enlarge  an  express  power  in  writing,  known  to  the  party  dealing  with  the  agent 
Delaficld  v.  minois,  26  Wendeil,  192.  See  Attwood  v,  Munnings,  7  Bam.  &  C.  278 ; 
Schimmelpennick  v.  Bayard,  1  Peters,  264. 

'  De  Lazardi  v.  Hewitt,  7  B.  Monroe,  697 ;  Bingham  v.  Bache,  and  Randolph  v.  Hol- 
lingsworth,  cited  1  Yeates,  487  ;  Laussatt  v.  Lippincott  6  Serg.  &  R.  392 ;  Delafield  v. 
State  of  lUinois,  26  Wend.  192,  a  C.  8  Paige,  627 ;  2  Hill,  169  ;  Byrne  v.  Schwing,  6 
B.  Monroe,  199.  A  factor  without  special  instruction  to  sell  for  cash  alone,  and  not 
on  credit,  may  sell  on  credit,  for  the  period  usual  in  the  market  Van  Alden  v.  Van- 
derpooU  6  Johns.  69 ;  M'Klnstry  v.  Pearsall,  3  Johns.  319  ;  Robertson  v,  Livingston,  5 
Cowen,  473 ;  Dunlap's  Paley's  Agency,  26,  note,  212,  and  note ;  Leverick  v.  Meigs,  1 
1  Cowen,  646 ;  Russell  r.  Phillips,  1  GalL  360 ;  Forrestier  v.  Bordman,  1  Story,  C.  C. 
43 ;  2  Kent  (5th  ed.)  622 ;  Story,  Agency,  §  60,  200.  206,  226 ;  Clark  p.  Vam  North- 
wick,  1  Pick.  343 ;  M'Connico  v.  Curzen,  2  Call,  368 ;  Hamilton  v.  Cunningham,  2 
Broekenbrough,  361 ;  Goodenow  v.  Tyler,  7  Mass.  36 ;  Hapgood  v.  Bateheller,  4  Met- 
calf,  573,  676 ;  Barksdale  v.  Brown,  1  Nott  &  M'C.  517  ;  Pourie  v,  Fraser,  2  Bay,  269  , 
James  v,  M'Credie,  1  Bay,  294 ;  Greely  ».  Bartlett,  1  OreenL  172  ;  Symington  v,  McLin; 
1  Bey.  &  Bat  291.  The  factor  may  in  such  case  take  a  negotiable  note  for  the  priee 
payable  to  himself  or  order  without  making  the  debt  his  own.  Goodenow  v.  Tyler,  7 
Uias.  36 ;  Greely  v.  Bartlett,  1  Greenl.  176 ;  Tarlton  v,  M'^Vhorter,  6  Stew.  &  Port. 
2S4 ;  Kidd  v.  King,  6  Alabama,  84 ;  Rogers  v.  White,  6  Greenl.  193 ;  Dwight  v.  Whitr 
Bey,  15  Pick.  179.  And  if  the  factor  should  include  in  such  note  the  price  of  goods 
0old  on  his  own  account  or  on  account  of  other  principals,  it  seems,  that  this  fact 
merely  would  not  render  him  personally  liable.  Hapgood  v.  Batehelder,  4  Metealf, 
573 ;  Corlies  r.  Cumming,  6  Cowen,  181 ;  Hamilton  r.  Cunningham,  2  Broekenbrough, 
351.  But  see  Symington  v.  M'Lin,  1  Dev.  &  Bat  (Law,)  291 ;  Brown  v.  Arrott,  6  Serg. 
ft  Watts,  402.  Whether  a  factor  shall  be  liable,  if  he  has  the  notes,  thus  taken  by 
bim,  discounted,  seems  to  depend  upon  the  question,  whether  the  discount  is  obtained 
merely  for  the  use  of  the  factor,  or  for  the  benefit  of  the  principal.  See  Myers  v.  £n- 
triken,  6  Watts  &  a  44 ;  Townes  v.  Birchett,  12  Leigh,  174;  Hapgood  p.  Bateheller,  4 
Metealf,' 573 ;  Winchester  v,  Hackley,  2  Cranch,  242;  Robertson  v,  Livingston,  5 
Cowen,  473  ;  Byrne  v,  Schwing,  6  B.  Monroe,  199 ;  Townes  v.  Birchett,  12  Leigh,  174. 

A  factor  who  sells  goods  on  credit,  contrary  to  the  directions  of  his  principal,  be- 
comes personally  reraionsible;  and  the  principal  may  recorer  of  him  the  entire 
amount  of  the  debt    Walker  p.  Smith,  4  Ball.  389. 
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Authority 
to  aereral. 


Agent  can- 
not, in 
general, 
elegate 
his  an- 
thoritj. 


iract»  io  such  person  as  shall  become  the  pnrdiaser,  and  the  terms 
of  the  contract  made  by  the  agent  be,  that  the  goods  are  to  ber  paid 
for  on  delivery,  the  agent  has  no  authority  to  part  with  them  ex- 
cept on  payment  of  the  purchase-money  (u).  So  it  is  unusual  to 
sell  stock  on  credit  (x),  or  to  give  credit  for  goods  sold  at  an  auction 
(y) :  and,  accordingly,  a  stock-broker,  or  auctioneer,  has  no  authority 
to  act  in  opposition  to  the  custom  in  this  respect,  without  the  ex- 
press order  of  his  principal.^ 

Where  the  authority  was  given  to  several,  in  a  mere  matter  of 
private  concern,  they  must  all  join  in  exercising  it,  otherwise  the 
principal  will  not  be  bound  (z).^ 

And  an  agent  cannot,  unless  with  the  assent  of  the  principal,  or 
from  necessity,  or  in  accordance  with  the  usage  of  trade,  delegate 
his  authority  to  another  (a)^  and  accordingly,  the  principal  will  not 


(87; 


(z)  Bro^m  v.  Andrew,  18  L.  J.,  Q.  B., 


[u)  Boorman  v.  Brown,  3  Q.  B.  511. 

:)  Henderson  r.  Bamewell,  1  Y.  &  J.  15 
387 ;  Wiltshire  v.  Sims,  1  Camp.  258.  (a)  Cockran  v,  Irlam,  2  M.  &  S.  301, 

(y)   Brown  v.  Staton,  2  Chit.  R.  363.  803;  Trueman  r.  Loder,  11  A-  &  K.  689, 

But  see  Townes  r.  Birchett,  12  Leigh,  174,  594  ;  Henderson  v.  Barnewall,  1  T.  &  J. 

194.  .  387, 394, 395. 


1  Delafield  v.  State  of  Hlinois,  26  Wendell,  192 ;  a  C.  2  ffiU  (N.  Y.)  169 ;  Ives  v.  Da- 
venport, 3  Hill  (N.  Y.)  374. 

2  See  Despatch  Line  &c.  v.  Bellamy  Manuf.  Co.  12  N.  Hamp.  226 ;  Andover  t».  Graf- 
ton, 7  N.  Hamp.  298,  304 ;  liOW  v.  Perkins,  10  Vermont,  63^ ;  Moffit  v.  Joquins,  2 
Pick.  (2nd  ed.)  331,  note ;  Union  Bank  v,  Beime,  1  Grattan,  226 ;  CaldweU  v.  Harri- 
son, 11  Alabama,  755  ;  2  Kent  (5th  od.)  633 ;  Jewett  v.  Alton,  7  N.  Hamp.  253 ;  Johns- 
ton V.  Bingham,  9  Watts  &  Serg.  56.  It  appears  from  the  cases  that  the  rule  is  differ- 
ent in  a  matter  of  public  trust,  or  of  power  conferred  for  public  purposes ;  and,  if 
all  meet  in  the  latter  case,  the  act  of  the  majority  will  bind.  2  Kent  (5th  ed.)  633 
and  cases  in  note ;  Woolsej  «.  Tompkins,  23  Wendell,  324 ;  Caldwell  v.  Harrison,  11 
Alabama,  755. 

«  Warner  v.  Martin,  11  Howard  (U.  S.)  209,  223,  224  ;  Stoughton  v.  Baker,  4  Mass. 
622 ;  Tippets  v.  Walker,  4  Mass.  592 ;  Emerson  v.  Providence  Hat  Manuf.  Co.  12  Mass. 
237  ;  Gillis  v.  Bailey,  1  Foster  (N.  Hamp.)  149,  162,  163,  164i;  2  Kent  (5th  ed.)  633  ; 
Brewster  v.  Hobart,  15  Pick.  802 ;    Com.  Bank  of  Lake  Erie  v.  Norton,  1  Hill  (N.  Y.) 
501 ;  Miles  v.  Baugh,  3  Adol.  &  Ell.  N.  a  845 ;  Hawley  v.  James,  6  Paige,  323 ;  Lyon 
V.  Jerome,  26  Wendell,  485 ;  Dunlap's  Palcy's  Agency,  175  ;  Entz  v.  Mills,  1  McMullan, 
453;  Wilson  v.  York  &  Maryland  Line  R.  R.  Co.,  11  Gill  &  John.  68,  74;  Mason  v. 
Waite,  4  Scammon,  127 ;  Despatch  Line  &c.  v.  Bellamy  Manuf.  Co.  12  N.  Hamp.  206, 
228 ;  Andover  v.  Grafton,  7  N.  Hamp.  304 ;  Hunt  v.  Douglass,  22  Vermont,  128.     It 
appears  from  the  above  cases  that  the  rule  laid  down  in  the  text  applies  more  espec- 
ially where  the  execution  of  the  power  or  authority  conferred  requires  the  exercise  of 
any  judgment  or  discretion,  however  small.    Com.  Bank  of  Lake  Erie  v.  Norton ; 
Brewster  v.  Hobart;  Warner  v.  Mills,  11  Howard  (U.  S.)  223,  224;  Gillis  v.  Bailey. 

In  Warner  r.  Martin,  1 1  Howard,  224,  Wayne  J.  said : — "  No  usage  of  trade  any- 
where permits  a  factor  to  delegate  to  his  clerk  the  commission  trusted  to  himself." 
But  a  consignee,  an  agent  for  the  sale  of  merchandize,  may  employ  a  broker  for  the 
purpose,  when  such  is  the  iisual  course  of  business.  Trueman  v,  Loder,  11  AdoL  ft 
Ell.  589.  See  Amory  v.  Hamilton,  17  Mass,  108.  The  power  to  appoint  a  sub-agent 
may  be  inferred  from  the  terms  of  the  original  authority.  Gray  v.  Murray,  6  John. 
Ch.  167,  178.  So  where  from  the  nature  of  the  agency,  a  sub-agent  must  necessarily 
be  employed,  the  assent  of  the '  principal  is  implied.  Dorchester  &  Milton  Bank  p. 
New  Eng.  Bank,  1  Gushing,  177 ;  Warner  v.  Martin,  11  Howard,  224 ;  Gillis  v,  Bailey, 
1  Foster  (N.  Hamp.)  165. 

As  where  a  draft,  payable  at  a  distant  place,  is  left  with  a  bank  for  collection,  it 
must  be  presumed,  that  it  is  intended  to  be  transmitted  to  a  sub-agent,  at  the  place 
where  it  is  payable ;  and  the  transmission  may  be  made  by  sub-agents ;  and  where 
suitable  sub-agents  are  thus  employed,  in  good  faith,  the  collecting  bank  is  not  liable 
for  their  neglect  or  default.  Dorchester  &  Milton  Bank  v.  New  Eng.  Bank,  1  Gushing, 
177 ;  Fahens  v.  Mercantile  Bank,  23  Pick.  330 ;  Bank  of  Washington  v,  Triplett,  I 
Peters  (U.  S.)  26 ;  Jackson  r.  Union  Bank,  4  Harris  &  John.  146 ;  Lawrenoe  o.  Stooi- 
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be  bound  by  the  contract  of  a  snb-agent  whose  appointment  is  not   Lubilitt 
thus  sanctioned.  ^  ^*^<^- 

PAL. 

At  common  law  it  was  held,  that  an  agent  authorized  to  sell  goods,  v^^v-^ 
could  not,  although  the  apparent  owner  thereof  by  permission  of  ^««tof'i 
his  principal,  pledge  the  same  (b),^  by  delivering  to  a  pawnee,  either  p^tl. 
the  goods  themselves,  or  any  document  of  title  relating  thereto. 
In  modern  times,  however,  this  state  of  the  law  came  to  be  regarded 
as  working  great  hardship,   and  as   unnecessarily   impeding  the 
freedom  of  mercantile  dealings,  and  the  consequence  has  been,  the 
enactment  of  several  statutes  having  reference  to  this  subject  (c),' 
the  law  under  the  operation  of  which  may  be  shortly  stated  as 
follows : — 

1.  An  agent  who  is  intrusted  with  the  possession  either  of  goods  Snmmary 
or  of  the  documents  of  title  to  goods,  may  now  deposit  the  same  by  jf^^^ier 
way  of  pledge,  lien,  or  security  for  advances  made  to  himself;  even  the  *'Fao- 
although  at  the  time  of  making  the  advances  the  pawnee  knew  that  towAots." 
the  pawner  was  only  an  agent  (d).  But  *tho  pawnee  is  not  entitled  [  **206  ] 
to  the  protection  of  this  enactment,  if  the  deposit  was  made  on  ac- 
count of  an  antecedent  debt ;  or  if  the  advance  was  not  made  bond 

fide  on  the  part  of  the  pawnee  ;  or  if  he  had  notice  that  the  agent 
had  no  authority  to  pledge,  or  that,  in  so  doing,  he  was  acting  mala 
fide  with  reference  to  his  principal  (e). 

2.  Where  the  advance  is  made  bond  fide^  not  on  account  of  an 
immediate  deposit,  but  in  consideration  of  a  written  contract  to  de- 
posit goods  or  documents  of  title,  notice  to  the  pawnee  of  the 
agent^s  want  of  authority  to  make  such  deposit,  will  not  invalidate 
the  contract,  unless  it  be  received  by  him  before  the  goods  or  docu- 
ments of  title  have  been  actually  deposited  with  him  (/). 

(6)  Paterson  v.  Tash,  2  Sir.  1178 ;  Dau-  (d)  5&6  Viet,  a  89,  8. 1 ;  and  see  Na- 

bigny  tr.  Duyal,  2  T.  R.  604;  Martini  v.  yulehaw  v,  Brownrigg,  21  L.  J.,  C.  67 ;  af- 

Colee,   1   M.  &  S.   140,  493 ;  Graham  v.  firmed  on  appeal  to  the  L.  C.  16  Jur.  979. 

Dyeter,  6  Id.  1, 14 ;  Queiroz  v.  Tmeman,  Under  the  6  Geo.  4,  o.  94,  the  agent  conld 

3  B.  &  C.  342 ;  Newton  v.  Thornton,  6  not  pledge  the  goods ;  Hatfield  v.  PhiUipa, 

East,  17 ;  Fielding  v,  Kymer,  2  B.  &  B.  9  M.  &  W.  647 ;  PhiUips  v.  Hath,  6  M.  & 

639.  W.  672. 

(e)  6  (&  6  Vict.  0.  39 ;  6  Geo.  4,  c.  94;  («)  6  &  6  Vict  c.  39,  8.  3. 

and  4  Geo.  4,  o.  83.  (/)  Id.  8.  4. 

ington  Bank,  6  Conn.  620,  628 ;  Warren  Bank  v,  Suffolk  Bank,  Sup.  Gt  Mass.  Suf- 
folk, March  T.  1863  ;  Bellimlre  p.  Bank  of  U.  States,  4  Wharton,  106. 

In  eases  where  a  snb-agent  is  employed  either  by  express  authority,  or  by  force  of 
necessity  from  the  character  of  the  agency,  the  principal  may  treat  the  sub-agent  as 
his  agent  and  hold  him  responsible  accordingly.  Wilson  v.  ftnith,  3  Howard  (U.  S.) 
763,  per  Taney  C.  J. ;  McKenzie  v.  Nerius,  22  Maine,  138.  The  authority  of  a  sub- 
agent,  where  it  emanates  fh>m  the  principal,  is  not  reyoked  hj  the  death  of  the  agent 
firom  whom  he  received  the  appointment.    Smith  v.  White,  6  Dana,  376. 

^  Dunlap's  Paley's  Agency,  213,  and  note.  Such  is  etiU  the  law  in  the  United 
States,  excepting  in  those  States  where  the  legislature  has  interfered  and  established 
a  different  rule.  lb. ;  Story,  Agency,  §  113,  and  note  (6);  2  Kent  (6th  ed.)  626,  626 ; 
Urquhart  v.  Mclyer,  4  John.  103 ;  Van  Amringe  v.  Peabodv,  1  Mason,  440 ;  Kinder  v. 
Shaw,  2  Mass.  398  ;  Odiome  t>.  Maxoy,  13  Mass.  181 ;  Newbold  v.  Wright,  4  Rawle, 
195 ;  Stevens  ».  Wilson,  6  Hill,  613  ;  Learoyd  v.  Robinson  12  Mees,  &  Welsh.  746  ; 
Aodrigues  «.  Heffeman,  6  John.  Oh.  429 ;  Jarvis  v.  Rogers,  16  Mass.  396 ;  Hewes  p. 
Doddridge,  1  Rob.  (Virg.)  143. 

*  These  English  statutes  are  the  foundation  of  acts  in  several  of  the  States  on  the 
flame  subject ;  as  in  New  Tork,  Pennsylvania,  Rhode  Island,  OlviQ,  Bia^sachusetts,  Ao, 
8ee  Smith's  Mercantile  Uw,  (Amer.  ecL  1847,)  126,  note. 
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3.  Where  the  agent  is  possessed  of  any  document  of  title  to 
goods,  he  will  be  taken  to  have  been  intrusted  therewith,  so  as  to  be 
entitled  to  pledge  the  same,  whether  such  document  was  derived 
immediately  from  the  owner,  or  has  been  obtained  by  the  agent  by 
reason  of  his  having  been  intrusted  with  the  possession  of  the 
goods,  or  of  some  other  document  of  title  thereto  {g). 

4.  The  agent  may  make  a  valid  pledge,  either  for  an  original  or 
a  continuing  advance  (A).  And  where  an  advance  has  been  already 
made  to  an  agent  on  the  security  of  goods,  documents  of  title,  or 
negotiable  instruments,  and  these  are  given  up  in  consideration  of 
the  deposit  by  the  agent  of  other  goods,  &c.,  the  pledger  will  have 
a  lien  on  this  second  deposit  to  the  extent  of  the  value  of  the  goods, 
&c.,  given  up  in  consideration  thereof  (i). 

'  5.  It  would  seem  that  an  agent  may  pledge  the  property  of  his 
principal  for  an  antecedent  debt,  to  the  extent  of  his  own  lien  there- 
on at  the  time  of  the  pledge  (A),  provided  the  pawnee  has  not,  at 
that  time,  notice,  (I)  that  the  pawner  is  an  agent  (m). 

And  lastly,  there  seems  to  be  no  doubt  that  the  principal  will  be 
[  ^206  ]  bound  by  a  pledge  by  his  agent  of  negotiable  securities,  such  ^^as 
bills  or  notes  indorsed  in  blank  (n),  or  exchequer  bills  payable  to 
bearer  (o),  or  bonds  payable  to  holder  (p). 

It  has  been  decided,  that  the  5  &  6  Vict.  c.  39,  s.  1,  is  intended  to 
protect  only  bond  fide  advances  to  the  agent.  And,  therefore,  where 
the  agent  and  the  defendant  were  jointly  liable  on  a  bill  for  300Z., 
and  the  defendant  paid  that  sum  to  the  agent  to  take  up  the  bill, 
and  took,  as  a  security,  a  deposit  of  goods  belonging  to  the  plain- 
tiff, which  were  then  in  the  agent's  hands :  it  was  held,  that  this 
transaction  was  not  a  loan  to  the  agent  at  all ;  and  that  it  was 
not  protected  by  the  statute  (q). 


5  &  6  Vict, 
c  39,  pro- 
tects only 
bond  fide 
adyanoeB. 


When 
principal 
liable  al- 
though 
agent 
credited 
in  the 
first  in- 
stance. 


With  reference  to  the  circumstances  under  which  the  principal 
maybe  held  liable  on  a  contract  of  sale  or  purchase  entered  into  by 
his  agent,  notwithstanding  the  agent  may,  in  the  first  instance, 
have  been  treated  as  the  real  contracting  party,  the  law  is  very 
fully  stated  in  the  case  of  Thomson  v,  Davenport  (r).  In  that  case, 
it  appeared,  that  at  the  time  of  making  a  contract  of  sale,  the  party 


(ff)  Id.  8.  4.  Under  the  6  Geo.  4,  c.  94, 
the  agent  was  held  not  to  have  been  in- 
trusted-  with  the  documents  of  title  to 
eoods,  unless  they  had  come  to  him  imme- 
diately from  the  owner ;  Close  v.  Holmes, 
2  Moo.  &  Rob.  22 ;  Phillips  v.  Huth,  and 
Hatfield  v.  Phillips,  supra. 

(A)  6  <fc  6  Vict.  c.  39,  s.  1.  This  was 
not  the  case  under  the  6  Geo.  4,  c.  94; 
Taylor  v.  Trueman,  1  Moo.  &  M.  453; 
Taylor  v.  Rymer,  3  B.  &  Ad.  320. 

(i)  6  &  6  Vict  c.  39,  s.  2.. 

(k)  As  to  what  wiU  constitute  a  suffi- 
cient lien  under  this  section,  see  Russell 
on  Factors,  147,  148 ;  Fletcher  v.  Heath, 
7  B.  &  C.  517 ;  Blandy  v.  Allan,  3  C.  &  P. 
447. 

(2)  As  to  what  was  held  to  constitute 
notice''  under  the  6  Geo.  4,  c.  94,  i.  2, 


see  Evans  p.  Trueman,  1  Moo.  &  Rob.  10. 

(m)  6  Geo.  4,  c.  94,  s.  3  ;  6  &  6  Vict  c. 
89,  s.  3 ;  Rues  on  Fac.  146. 

(n)  Treuttcll  v.  Barandon,  8  Taunt  100 ; 
Sigoumey  v.  Lloyd,  8  JB.  &  C.  622 ;  S.  C. 
in  error,  5  Bing.  525, 

(o)  Wookey  p.  PoH  4  B.  &  Aid.  1; 
Brandao  v,  Bamett,  2  Scott,  N.  R.  96, 
112. 

(P)  Gorgier  v.  Mieyille,  3  B.  &  C.  45. 
By  the  5  &  6  Vict.  c.  39,  e.  6,  provision  is 
made  respecting  fraudulent  pledges  by 
agents  ;  and  s.  7  provides  for  tiie  right  of 
the  owner  to  redeem  the  goods  pledged,  or 
to  recover  the  balance  of  the  proc^ds 
thereof.    See  also  6  Geo.  4,  c.  94,  ss.  6,  7. 

(a)  Learoyd  v,  Robinson,  12  M.  &  W.  745. 

(r)  9  B.  &  C.  78;  and  see  Smyth  v. 
And^noB,  7  C.  B.  ^1,  94. 
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baying  the  goods  represented  that  he  was  buying  them  on  aooount    Luuutt 
of  persons  resident  in  Scotland,  but  did  not  mention  their  names  ;  ^  Pw«ci- 
and  that  the  seller  did  not  inquire  who  they  were,  but  afterwards 
debited  the  agent  who  purchased  the  goods.     And  it  was  held,  that 
the  seller  might  afterwards  sue  the  principals  for  the  price.     And 
Lord  Tenterden,  C.  J.,  observed  («):  "I  take  it  to  be  a  general 
rule,  that  if  a  person  sells  goods,  (supposing  at  the  time  of  the  con-  liaWe  al- 
tract  he  is  dealing  with  a  principal,)  but  afterwards  discovers  that  though 
the  person  with  whom  he  was  dealing  is  not  the  principal  in  the  P"^?^P?^. 
transaction,  but  agent  for  a  third  person,  though  he  may  in  the  tht  first  "^ 
meantime  have  debited  the  agent  with  it,  he  may  afterwards  re-  inetance. 
cover  the  amount  from  the  real  principal  (t)  ;^  subject,  however,  to 
this  qualification,  that  the  state  of  the  account  between  the  princi- 
pal and  the  agent  is  not  altered  to  the  prejudice  of  the  principal. 
On  the  other  hand,  if  at  the  time  of  the  sale  the  seller  knows,  not 
only  that  the  person  who  is  nominally  Mealing  with  him  is  not  f  **207  ] 
principal,  but  agent,  and  also  knows  who  the  principal  really  is,  and, 
notwithstanding  all  that  knowledge,  chooses  to  make  the  agent  his 
debtor,  dealing  with  him,  and  him  alone ;  then,  according  to  the 
case  of  Addison  v,  Gandasequi  (m),  and  Patterson  v.  Gandasequi  (a;), 
the  seller  cannot  afterwards,  on  the  failure  of  the  agent,  turn  round 
and  charge  the  principal,  having  once  made  his  election,  at  the  time 
when  he  had  the  power  of  choosing  between  the  one  and  the  other.^ 
The  present  is  a  middle  case.     At  the  time  of  the  dealing  for  the 
goods,  the  plaintiffs  were  informed  that  M'Kune,  who  came  to  them 
to  buy  the  goods,  was  dealing  for  another ;  that  is,  that  he  was  an 
agents  but  they  were  not  informed  who  the  principal  was.     They 
had  not,  therefore,  at  that  time,  the  means  of  making  their  election. 
It  is  true  that  they  might,  perhaps,  have  obtained  these  means  if 
they  had  made  further  inquiry  ;  but  they  made  no  further  inquiry. 
Not  knowing  who  the  principal  really  was,  they  had  not  the  power 
at  that  instant  of  making  their  election.     That  being  so,  it  seems 
to  me  that  this  middle  case  falls  in  substance  and  effect  within  the 
first  proposition  which  I  have  mentioned,  the  case  of  a  person  not 

(i)  Id.  86.  and  received  monies  on  account  fh>m  thB 

S)  See  15  East,  67 ;  4  Taunt.  576,  n.;  agent,  and  the  principal    had  remitted 

Cothay  v,  FenneU,  10  B.  &  C.  671,  money  to  the  agent  to  discharge  the  bal- 

per  Curiam.    And  in  Nelson  v.  PoweU,  3  ance. 
bougl.  410,  the  principal  was  held  to  be        (t«)  4  Taunt.  574. 
liab&,  althou^  the  render  had  debited,        (z)  15  East,  62. 

1  Dunlap's  Paley's  Agency,  247,  and  note ;  Raymond  v.  Crown  &  Eagle  Mills,  2 
Mctcalf,  819  ;  French  v.  Price,  24  Pick.  13. 

*  See  Patapsco  Ins.  Co.  v.  Smith,  6  Har.  &  Johns.  Ill ;  Westmoreland  v,  Davis,  I 
Ala.  N.  S.  299 ;  French  v.  Price,  24  Pick.  IS  ;  ClealandT.  Walker,  11  Ala.  1068 ;  Bate 
r.  Burr,  4  Harring.  130 ;  Ahren  v.  Cobb,  9  Humph.  613.  Where  a  party  dealing  with 
an  agent,  takes  his  promissory  note  with  a  knowledge  of  his  agency,  and  of  the  lia- 
bility of  the  principal  for  the  debt  on  which  the  note  is  given,  he  thereby  discharges 
the  principal.  Id. ;  Paige  v.  Stone,  10  Metoalf,  169  ;  Wilkins  v.  Reed,  6  Oreenl.  220 ; 
Green  v.  Tanner,  8  Metcalf,  411 ;  Hyde  r.  Paige,  9  Barbour  Sup.  Ct.  150.  And  the 
contract  cannot  be  afterwards  rescinded,  and  a  new  one  made,  by  which  the  principal 
win  be  bound,  without  his  knowledge  and  assent.  Paige  o.  Stone,  uln  tiqfra ;  Tieman 
V,  Andrews,  4  Wash,  C.  C.  567. 
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Li^™tt  known  to  be  an  agent ;  and  not  within  the  second,  where  the  bnyer 
is  not  merely  known  to  be  agent,  but  the  name  of  his  principal  is 
also  known."^ 

What  win       ^^*  ^»  after  the  principal  is  discovered,  the  vendor  allow  the  day 

diflcharge    of  payment  to  go  by  without  calling  on  the  principal ;  and  in  the 

the  prind-  meantime  the  latter  pays  his  agent  the  price  of  the  goods  in  terms 

^  of  the  contract,  the  vendor  will  be  deprived  of  his  right  to  charge 

the  principal ;  because  the  latter  may  have  been  led  by  his  conduct, 

to  suppose  that  the  vendor  intended  to  rely  solely  on  the  agent 

for  pavment  (y). 

And  there  are  other  circumstances  besides  payment  at  or  after 
the  day  stipulated  for  in  the  contract,  which  may  operate  in  dis- 
charge of  the  principal's  liability  to  the  seller.  Thus,  the  right  of 
the  seller  to  sue  the  principal  is  limited  by  the  state  of  the  accounts 
between  the  agent  and  the  principal,  making  it  unjust,  that  recourse 
should  be  had  against  the  latter  (z). 

But  if  all  the  parties  reside  in  this  country,  and  the  agent  has 
not  accepted  bills  on  account  of  the  goods,  then,  even  a  payment  by 
the  principal  to  the  agent,  if  it  be  before  the  proper  time,  and  with- 
out the  privity  of  the  seller,  cannot  be  set  up  in  answer  to  the 
claim  of  the  latter  against  the  principal  for  the  price  (a). 

[  ^208  ]  M.  Of  the  Right  of  Action  of  the  Principal. 

^^^•'•l  As  the  contract  of  the  agent  is  in  law  the  contract  of  the  princi- 

pal, the  latter  may  come  forward  and  sue  thereon,  although,  at  the 
time  the  contract  was  made,  the  agent  acted  as,  and  appeared  to  be, 
the  principal  (6).^    And  the  power  of  the  agent  to  claim  and  en-* 


Kymer  v.   Buwercropp,    1  Camp.    The  Duke  of  Norfolk  v.  Worthy,  1  Camp. 

337 ;  Morris  v.  aeaaby,  1  M,  &  ^.  679 ; 


(z)  Per  Cnr.  Smyth  v,  Anderson,  7  C.  S.  G.  4  M.  &  S.  566 ;  Bickerton  v,  BurreU, 

B.  21,  S5,  36.  5  M.  dc  S.  390,  391,  Per  Abbott,  J.;  Cothay 

(a)  lb.  42.  V.  Fennell,  10  B.  &  C.  «71 ;  Hornby  v. 

(b)  Scrimshire  v.  Alderton,  Str.  1182  Lacy,  6  M.  &  a  166. 

1  The  rule  which  preyents  a  vendor,  who  has  giyen'oredit  to  an  agent,  from  after- 
wards resorting  to  the  principal  for  payment,  does  not  apply  to  a  case  in  which  the 
Tender,  at  the  time  of  sale,  merely  has  the  means  of  knowing  the  principal,  but  is 
oonfined  to  cases  in  which  he  has  actual  knowledge.  Raymond  v.  Crown  &  Eagle  Mills. 
2  Metcalf;  319.  See  Owen  v,  Gouch,  2  Esp.  667  ;  Taintor  v,  Prendergast,  8  Hill.  (N. 
Y.)  72 ;  Baxter  f».  Daren,  29  Maine,  439.  Per  Sheplcy  C.  J. 

'  Upon  this  point,  the  doctrine  of  the  text  is  uniyersally  conceded,  whereyer  the 
contract  made  with  the  agent  is  not  in  writing ;  in  such  case  the  principal,  being  the 
party  in  interest,  may  sue  upon  it  Story,  Agency,  §  418  et  seq. ;  Lapham  v.  Green, 
9  Vermont,  407  ;  Tharp  >.  Farquar,  6  B.  Monroe,  3 ;  Walter  »,  Ross,  2  Wash.  C.  C. 
283 ;  Dunlap's  Paley's  Agency,  324  and  note ;  Leverick  v.  Meigs,  1  Gowen,  646  ;  Ho- 
san  9.  Short,  24  Wendell,  4^  ;  Higdon  o.  Thomas,  1  Harr.  &  Gill,  163  ;  Pitte  vp^Iower, 
18  Maine,  361 ;  Edmond  v.  CkldweU,  16  Maine,  340 ;  Huntington  v.  Knox,  7  Gushing, 
371.  So  where  the  contract  is  in  writing  and  appears  to  have  been  made  with  the  prin- 
cipal alone,  though  through  the  agent.  Story,  Agency,  §  419.  Thus,  where  a  promis- 
sory note  or  other  written  contract  is  made  payable  to  the  agent,  cashier,  or  other 
officer  of  a  corporation  or  unincorporated  association,  not  in  his  name,  but  by  des- 
cription of  him  in  his  official  relation,  as  the  agent  or  other  officer  of  such  corporation 
or  association^  there  the  suit  should  be  in  the  name  of  the  corporation  or  association. 
4b,  if  a  note  is  made  payable  to  "  the  cashier  of  the  Commercial  Bank,  Boston,"  the 
bank  may  sue  on  it.  Commercial  Bank  V.  French,  21  Pick.  486.  See  also  Gilmore  «. 
Pope,  5  Mass.  491 ;  Piggott  v.  Thompson.  3  Bos.  &  Pull  147 ;  Alston  p,  Heartman,  2 
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force  performance  of  the  contract,  is  subsequent  to  this  right  of  Right  of 
the  principal ;  so  that,  if  the  principal  has  interfered,  and  has  re-  i^*^*  ^^ 
quired  or  obtained  a  completion  of  the  contract  with  himself  per- 
sonally, the  agent's  right  of  action  ceases  ((?).     Nor  is  the  right  of 

^c)    Sadler   v,   Leigh,    4   Camp.    195 ;  accoantS' between  the  principal  and  agent 

Dnnkwater  v,  Goodwin,  Cowp.  251,  255;  is  in  favor  of  the  latter,  and  he  claims 

Dickinson  v.  Naul,  4  B.  &  Ad.  638 ;  Ck)p-  the  money.    See  Hornby  v.  Lacy,  6  M.  & 

pin  V,  WaUter,  7  Taunt.  237.    The  rule  S.  166.      - 
may  be  otherwise  where  the  balance  of 

Alabama,  699 ;  Harper  r.  Ragan,  2  Blackf.  39  ;  Crawford  ».  Dean,  6  Blackf  181 ;  Ew- 
ing  V.  Medlock,  5  Porter,  82.  So  the  principal  may  sue,  where  the  written  contract 
appears  on  the  face  of  it  to  have  been  made  with  the  agent  for  the  benefit  of  the  prin- 
cipal. Potter  ».  Yale  College,  8  Conn.  52,  60,  Per  Hosmer  C.  J. ;  Van  Staphorst  v, 
Pearce,  4  Mass.  263,  Per  Parsons  C.  J. ;  Sailly  v.  Cleveland,  JO  Wendell,  156 ;  Story, 
Agency,  §  161  and  note ;  1  Chitty,  Pleading,  4  and  notes ;  Levant  r.  Parks,  1  Fairfield, 
441 ;  Garland  o.  Reynolds,  20  Maine,  45. 

Where  the  rights  and  liabilities  of  the  parties  in  a  transaction  are  evidenced  in  part 
or  in  whole  by  a  special  written  agreement,  entered  into  with  an  agent  in  his  own 
name,  but  are  not  so  merged  in,  or  dependent  upon  it,  as  to  render  it  necessary,  in 
an  action  to  enforce  those  rights  and  liabilities,  that  the  written  contract  itself  should 
be  declared  upon,  the  law  itself  raising,  out  of  the  circumstances,  a  promise  of  pay- 
ment in  favor  of  the  principal,  the  principal  may  sue  in  his  own  name.      See  Felton 
9.  Dickinson,  10  Mass.  287.    Thus,  where  an  agent  duly  authorized,  sells  property  be- 
longing to  his  principal,  and  gives  the  purchaser  a  receipt  in  his  own  name,  without 
stating  hia  agency,  acknowledging  the  payment  of  part  of  the  price  and  promising  to 
deliver  the  property  at  certain  times,  places  and  prices  specified  ;  the  principal,  on 
proving,  by  parol,  his  property,  and  the  authority  of  the  agent,  may  maintain  an 
action  in  his  own  name  for  the  balance  of  the  price,  subject  to  any  equities  which  the 
purchaser  may  have  against  the  agent.      Huntington  v,  Knox,  7  Cushing,  371.    So 
where  upon  an  oral  contract  of  sale  of  his  principal's  property,  the  agent  takes  a 
promissory  note,  payable  to  himself,  the  principal  may  sue  on  the  contract  of  sale 
for  the  purchase  money  in  his  own  name.    Pitts  t>.  Mower,  18  Maine,  361  ;^dmond  v, 
Campbell,  15  Maine,  340 ;    Higdon  v,  Thomas.  1   Harr.  &  Gill,  139,  153  ;    Girard  v, 
Taggart,  5  Serg.  &  R.  19 ;  Lapham  v.  Green,  9  Vermont,  407.    Se^  Golden  v.  Levy,  1 
Car.  Law  R.  528 ;    Titoomb  v.  Seaver,  4  Greenl.  542.      It  is  otherwise,  however, 
in  case  the  note,  so  taken  by  the  agent,  is  negotiable,  and  the  claims  under  the  origi- 
nal contract  have  been  merged  in  and  discharged  by  it,  and  where  consequently  die 
suit  must  be  on  the  note  itself,     Pitts  p.  Mower,  18  Maine,  361 ;  West  Boylston  Man- 
nil  Co.  V.  Searle,  15  Pick.  225,  230.     See  Melledge  v.  Boston  Iron  Co.  5  Cushing,  158, 
170 ;  Shelton  v.  Darling,  2  Conn.  439.    In  such  and  in  all  cases,  where  upon  a  sale  of 
the  principal's  property,  the  agent  has  taken  a  promissory  note  payable  to  himself, 
the  principal  has  a  right  to  the  possession  of  it,  and  to  collect  iL      The  principal  has 
the  beneficial  interest  in  it,  though  the  legal  interest  is  in  the  payee  or  his  indorsee. 
West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick.  225 ;  Pitts  v.  Mower,   18  Maine,  361. 
But  the  suit  upon  the  note  must  be  in  the  name  of  such  payee  or  indorsee  ;  because 
no  one.  but  a  party  to  a  negotiable  promissory  note,  can  sue  on  it  in  his  own  name. 
West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick.  225  ;    Bank  of  U.  States  v.  Lyman,  20 
Vermont,  666 ;  S.  C.  Reported  11  Law  Rep.  (1  N.  8.)  156  ;  Lord  Abinger  &  Parke  B. 
in  Beckham  v.  Drake.  9  Mees.  &  Welsh.  78.     Where  a  note  was  made  payable  to  ''  S. 
J.,  Cashier,  or  order,"  parol  evidence  was  held  inadmissible  to  show  that  the  bank,  of 
which  S.  J.  was  cashier,  was  the  real  party  in  interest ;  and  the  same  note  was  ruled 
to  be  inadmissible  in  evidence,  in  an  action  of  money  had  and  received,  or  of  an  ao- 
eonnt  stated,  brought  in  the  name  of  the  bank.  .  Bank  of  the  U.  States  v.  Lyman,  20 
Vermont,  666 ;  S.  C.  Reported  11  Law  Rep.  a  N.  S.)  156.      See  Fairfield  v.  Adams,  16 
Pick.  381 ;  Little  v.  O'Brien,  9  Mass.  423  ;   Brigham  ©.  Marean,  7  Pick.  30 ;  Shaw  v. 
Stone,  1  Cushing,  225.      A  different  rule  prevails  in  the  state  of  Vermont,  in  respect 
to  promisiwry  notes  not  negotiable.    Rutland  &  Bur.  R.  R.  Co.  v.  Cole,  24  Vermont, 
33  ;  Arlington  r.  Hinds,  1  D.  Chip.  431. 

But  where  a  written  contract,  other  than  a  promissory  note,  is  made  with,  and  in 
fkTor  of,  an  agent,  in  his  own  name  as  promisee,  and  does  not  disclose  the  name  of 
the  principal,  or  the  fact  that  the  principal  is  beneficially  interested  in  it,  and  where, 
in  order  to  take  advantage  of  the  contract,  the  suit  must  be  upon  it,  there  are  authori- 
ties in  favor  of  the  position,  that  the  suit  must  be  in  the  name  of  the  agent,  and  that 
parol  proof  is  inadmissible  to  contradict  or  to  amend  the  contract  so  as  to  substitute 
the  name  of  the  principal  as  promisee,  in  the  place  of  that  of  the  agent    See  U. 
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BioHT  OF  the  principal  in  this  behalf  interfered  with  by  the  fact,  that  the 
]^OT^  contract  was  made  between  two  brokers,  members  of  the  same  stock 
exchange,  one  of  the  rules  of  which  was,  that  a  contract  made  by  a 
broker  for  an  undisclosed  principal,  should  be  regarded  as  the  con- 
tract of  the  broker  only, — even  although  the  principal  was  cogni- 
sant of  such  rule  (d). 

If  an  agent  employed  to  sell  coals,  make  a  bargain  in  his  own 
name  with  a  tradesman,  to  furnish  him  with  coals  on  credit,  for 
which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals  and 
the  goods  be  both  delivered  ;  the  real  owner  and  seller  of  the  coals 
may  recover  the  price  from  the  tradesman,  if  his,  the  real  owner's 

(d)  Humphrey  v.  Lucaa,  2  G.  &  K.  162. 

States  V.  Parmele,  1  Paine  C.  C,  252 ;  Newcomb  v.  Clark,  1  Denio,  227  ;  Story,  Agency, 
§  160 ;  Dunlap's  Paley's  Agency,  324,  in  note ;  Harp  v,  Osgood,  2  Hill  (N,  Y.)  216  ; 
Finney  v.  Bedford  Ins.  Co.  8  Metealf,  348.  In  this  last  case,  however,  of  Finney  v.  Bed- 
ford Ins.  Co.  parol  evidence  was.offered,  not  only  to  show  that  a  party  not  named  in 
the  contract  was  beneficially  interested  in  it,  but  also  to  enlarge  the  subject  matter 
of  it,  by  extending  its  plain  and  direct  terms ;  the  proof  of  the  former  being  beneficial 
only  through  proof  of  the  latter.  The  Court  reject^  the  evidence.  Graves  v.  Boston 
Mar.  Ins.  Co.  2  Cranch,  419,  was  similar.  In  Bank  of  U.  States  v,  Lyman,  20  Vermont, 
666,  Prentiss  J.  said,  "  It  seems  now  to  be  settled  in  England,  whatever  difference  of 
opinion  there  may  have  formerly  been  in  regard  to  it,  that  parol  evidence  is  admissible 
to  show,  that  a  person  not  named  in  a  written  simple  agreement  is  the  real  party  to 
it,  either  for  the  purpose  of  charging  him  upon  it,  or  enabling  him  to  take  the  benefit 
of  it,  as  the  case  may  be  ;  but  not,  however,  to  discharge  a  party  who  has  contracted  in 
his  own  name.  Thus  the  real  principal,  or  a  partner,  from  or  to  whom  the  consid- 
eration has  moved,  may  sue  or  be  sued,  upon  a  written  simple  agreement,  though 
he  do  not  appear  upon  its  face  to  be  a  partv  to  it.  This  was  so  decided  in  Beckham 
c.  Drake,  9  Mees.  &  Welsh.  78,  afterwards  affirmed  in  the  Exchequer  Chamber  in 
Drake  v.  Beckham,  in  Error,  11  Mees.  &  Welsh.  315.  In  Huntington  ».  Knox,  7  Cush- 
ing,  374,  the  case  did  not  require  a  decision  upon  this  point,  but  Shaw  C.  J., 
commenting  upon  the  general  subject,  remarked :  —  "In  the  case  of  Higgins  v. 
Senior,  8  Mees.  &  Welsh.  834,  it  is  laid  down  as  a  general  proposition,  that 
it  is  competent  to  show  that  one  or  both  of  the  contracting  parties  were  agents 
for  other  persons,  and  acted  as  svch  agente  in  making  the  contract  of  sale,  so 
as  to  give  the  benefit  of  the  contract,  on  the  one  hand  to,  and  charge  with  liability  on 
the  other,  the  unnamed  principals  ;  and  this  whether  the  agreement  be  or  be  not  re- 
quired to  be  in  writing  by  the  statute  of  frauds.  But  the  court  remark  the  distinc- 
tion broadly  between  such  a  case,  and  a  case  where  an  agent,  who  has  contracted  in 
his  own  name,  for  the  benefit,  and  by  the  authority  of  a  principal,  seeks  to  ditchargt 
himself  from  liability,  on  the  ground' that  he  contracted  in  the  capacity  of  an  agent. 
The  doctrine  proceeds  on  the  ground  that  the  principal  and  the  agent  may  each  be 
bound ;  the  agent,  because  by  his  contract  and  promise  he  has  expressly  bound  him- 
self; and  the  principal,  because  it  was  a  contract  made  by  his  authority  for  his 
account.  Paterson  v.  Gandase<iui,  15  East.  62  ;  Magee  t>.  Atkinson,  2  Mees  &  Welsh. 
440;  Trueman  v,  Loder,  11  Adol  &  Ell.  589  ;  Taintor  v,  Prendergast,  3  Hill  (N.  Y.) 
72  ;  Edwards  v,  Golding,  20  Vermont,  30.  It  is  analagous  to  the  ordinary  case  of  a 
dormant  partner.  He  is  not  named  or  alluded  to  in  the  contract ;  yet  as  the  contract 
is  shown  in  fact  to  be  made  for  his  benefit,  and  bv  his  authority,  he  is  liable.  ^  So,  on 
the  other  hand,  where  the  contract  is  made  for  the  benefit  of  one  not  named,  though 
in  writing,  the  latter  may  sue  on  the  contract,  jointly  with  others  or  alone,  according 
to  the  interest.  Garrett  v.  Handley,  4  B.  &  C.  664  ;  Sadler  v.  Leigh,  4  Campb.  195  ; 
Coffin  V.  Walker,  7  Taunt.  237  ;  Story,  Agency,  §  410.  The  rights  and  liabilities  of  a 
principal,  upon  a  written  instrument  executed  by  his  agent,  do  not  depend  upon  the 
tact  of  the  agency  appearing  on  the  instrument  itself,  but  upon  the  facts ;  1,  that  Uie 
act  is  done  in  the  exercise,  and  2,  within  the  limits,  of  the  powers  delegated ;  and 
these  are  necessarily  inquirable  into  by  evidence.  Mechanics'  Bank  v.  Bank  of  Col- 
umbia, 5  Wheat.  326."  "  'ihc  case  of  the  United  States  v.  Parmele,  Paine,  252,  was 
decided  on  the  ground  that,  in  an  action  on  a  written  execute^  promise,  none  bat 
the  promisee  can  sue."  See  Hubbert  v,  Borden,  6  Wharton,  79,  92 ;  Bateman  v,  Phil- 
lips, 15  East.  272. 
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name  be  in  the  tickets  sent  with  the  coals  ;  because  the  tradesman.  Bight  of 
having:  such  tickets,  is  bound  to  inquire  into  the  nature  of  the  ^tionof 
agent  s  situation,  and  should  not  continue  to  treat  him  as  principal 
(e).  So  if  goods  are  instrusted  to  an  agent  for  sale,  but  before  the 
sale  the  principal  dies  intestate,  and  the  goods  are  afterwards  sold, 
a  person  who  subsequently  takes  out  letters  of  administration  to  the 
intestate,  may  sue  the  vendee  for  goods  sold  and  delivered  (/). 

But  the  right  of  the  principal  to  interfere  and  sue  in  his  own  Cases  in 
name  will  be  lost,  if  he  permit  his  agent  to  contract  personally  for  principal^ 
him  under  seal.     In  this  case,  the  only  remedy  is  in  the  name  of  cannot 
the  agent  with  whom  the  covenant  was  entered  into  (g).^  ^ue. 

.  So,  it  would  be  unjust  to  permit  the  principal  to  interfere  and 
sue  the  debtor,  to  his  prejudice,  in  those  cases  in  which,  from  the  fact 
of  the  agent  being  intrusted  with  the  possession  of  goods,  **or  with  the  [  ^209  ] 
indicia  of  property  therein,  the  debtor  has  dealt  with  the  agent  upon 
the  supposition  that  he  was  the  principal ;  and,  accordingly  if,  in  such  a 
case,  the  defendant  has  acquired  a  set-off  (A)  against  the  agent,  be 
fore  the  principal  has  interposed  (t),  the  latter  will  be  bound  by  such 
set-off,  in  the  same  manner  as  the  agent  would  be,  were  he  the 
plaintiff  on  the  record.^  But  this  doctrine  does  not  apply  where  the 
agent  is  a  mere  broker,  and  has  not  the  possession  of,  or  is  not  in- 
trusted with  the  indicia  of  property  in  the  goods  (i).  And  in  like 
manner  it  is  held,  that  where  a  party  who  has  purchased  goods  from  a 
factor  "  as  factor,"  is  sued  by  the  principal  for  the  price,  he  is  not 
entitled  to  set  off  in  that  action  a  debt  due  to  him  from  the  fac- 
tor (2).  So  payment  to  an  agent  who  has  been  allowed  to  act  in 
his  own  name  is  valid  ;  and  where  the  payment  is  made  to  the  agent, 
as  such,  according  to  the  terms  of  the  contract,  and  in  the  usual 
course  of  business,  the  principal,  if  he  has  not  previously  required 
payment  to  himself,  shall  be  bound  thereby  (m).^ 
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e)  Pratt  v.  Willey,  2  C.  &  P.  350.  (t)  Moore  v.  Clementson,  2  Camp.  22. 

'   )  Poster  r.  Bates,  12  M.  <fc  W.  226.  {k)  Baring  v.  Corrie,  2  B.  &  Aid.  137  ; 


(g)  See  Sims  v.  Bond,  5  B.  &  Ad.  389,    statute  6  Geo.  4,  c.  94,  s.  1. 
« ;  Schack  V,  Anthony,  1  M.  &  S.  575  ; 
Berkeley  v.  Hardy,  5  B.  &  C.  355 ;  S.  C.    20 


393;  Schack  t>.  Anthony,  1  M.  &  a  575 ;         O)  Fish  v,  Kempton,  18  L.  J.,  C.  P. 


O)  Fii 
6. 


8  D.  &  R.  102;  Courteney  v.  Fisher,  4  (m)  Drinkwater  v.  Goodwin,  Cowp.  261, 

Bing.  4.  255 ;  6  Geo.  4,  c.  94,  s.  4.    This  statute, 

(A)  Sims  f.  Bond,  5  B.  &  Ad.  389,  393 ;  however,  applies  only  to  cases  where  Uie 

George  v.  Claggett,  7  T.  R.  359 ;  Waring  agent's  ordinary  business  is  that  of  a 

V.  FaTcnck,  1  Camp.  85 ;  Farebrother  v.  factor ;  Monk  v.  Whittenbury,  2  B.  &  Ad. 

Simmons,  5  B.  &  Aid.  335 ;  Westwood  v.  484.    A  payment  of  cash  to  a  traveller 

Bell,  Holt,  N.  P.  R.  124 ;  Carr  r.  Hinch-  who  collects  orders  in  the  country,  binds 

cliff,  4  B.  &  C.  547  ;  S.  C.  7  D.  &  R.  42.  the  principal,  but  not  a  payment  in  other 

See  the  statute  6  Geo.  4,  c.  94,  s.  1.  goods ;  Howard  v.  Chapman,  4  C.  &  P.  508. 

1  Violett  V.  Powell,  10  B.  Monroe,  347. 

*  See  Gardner  v.  Allen,  6  Alabama,  187  ;  Taintor  v,  Prendergast,  8  Hill  ^,  Y.)  72 ; 
Violett  p.  Powell,  10  B,  Monroe,  347  ;  Tutt  v.  Brown,  6  Littel,  1 ;  Parker  r.  Donaldson, 
2  Watts  &,  Scrg.  9,  Where  an  agent  employed  to  collect  money  in  New  York,  and  to 
remit  it  to  the  principal,  lent  it  there  to  the  defendants,  to  whom  he  was  indebted  in 
a  sum  larger  than  the  amount  lent,  telling  them  that  he  could  lend  it  until  he  should 
be  ready  to  return  home,  but  without  informing  them,  that  the  moi^iey  belonged  to  the 
principal,  it  was  held,  that  the  defendants  could  retain  the  money,  as  against  the 
principal,  eren  after  notice  that  it  belonged  to  him.  Lime  Rock  Bank  v,  Plimpton,  17 
Pick.  159. 

*  Hodnett  v.  Tatom,  9  Georg.  70.  But  an  agent  to  sell  will  not  be  allowed  to  dis- 
charge a  debt  due  to  his  principal,  by  asreein^  to  take  in  payment  that  which  i4 
wortalest  and  void.    8an{^n  v.  Maitland,  11  Gill  d^  John.  286. 
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And  although  a  party  who  is  describod  on  the  face  of  a  contract 
as  an  agent,  but  who  is,  in  fact,  the  principal,  cannot  in  general  sue 
thereon  in  that  capacity  (n) ;  yet  it  has  been  held  that,  if  such  a  con- 
tract has  been  in  part  performed,  and  that  part  performance  has 
been  accepted  by  the  other  contracting  party,  with  full  knowledge 
that  the  party  who  was  described  as  agent  in  the  contract  was  the 
real  principal,  the  latter  may,  after  that,  sue  in  his  own  name  for 
the  completion  of  the  contract  (o).  And  so,  although  a  man  can- 
not in  strictness  be  said  to  be  agent  to  himself;  yet,  with  re- 
gard to  contracts  of  charter-party  it  has  been  held,  that  he  may  fill 
both  characters ;  that  is,  that  he  may  contract  as  agent  for  the  freight- 
er, whoever  that  freighter  may  turn  out  to  be  ;  and  may  afterwards 
himself  adopt  the  character  of  freighter,  and  sue  as  principal  on  the 
charter-party  (p). 

5.  When  the  Agent  is  Personally  Liable. 

General  Upon  the  principle  that  the  contract  of  an  agent  is  the  contract 

rule.  *of  the  principal,  an   agent  is  not  liable  upon  any  agreement  into 

[  ^210  ]  which  he  enters,  merely  in  his  representative  capacity  (q).^    But 

wherever  an  agent  enters  personally  into  a  contract,  or  pledges  his 

(n)  Bickerton  v.  BurreH,  6  M.  &  a  228,  232.    3  Eng.  Law  &  Eq.  R  391. 

383.  (q)  Ex  parU  Hartop,  12  Ves.  jiin.  349 

(o)  Rajmcr  v.  Grote,  15  M.  dc  W.  359,  352 ;  Thomas  v.  Edwards,  2  M.  &  W.  215, 

366,  217. 

{p)  Schmalz  v.  Avery,  20  L,  J.,  Q.  B. 


1  See  2  Kent  (5th  ed.)  630 ;  Bathbon  v.  Budlong,  15  John.  1  ;  Brown  v,  Rundlett, 
15  N.  Hamp.  S&) ;  Meadows  v.  Smith,  12  Iredell,  18  ;  Shelton  t>.  Darling,  2  Conn.  435  ; 
Hovey  v.  Magill,  2  Conn.  6S0,  682  ;  Key  v.  Pamham,  6  Harr.  &  John.  418 ,  LaFarge  v, 
Kneeland,  7  Cowen,  456;  Bradford  v.  Eastbum,  2  Wash.  C.  C.  219  ;  Hall  t\  Huntoon, 
17  Vermont,  244.  And  where  the  name  of  the  principal  was  signed  by  his  agent  to 
a  note,  on  which  there  was  nothing  to  indicate  that  it  was  done  by  the  agent,  it  was 
held  that  parol  evidenoe  was  admissible  to  prove  that  the  signature  of  the  principal 
was  made  by  his  direction,  and  that  the  principal  upon  such  proof  would  be  bound 
thereby.  Morse  v.  Green,  13  N.  Hamp,  82.  In  Chitty,  Bills,  33,  it  is  said  that  "  the 
drawing,  accepting,  or  indorsing  as  agent  for  another  person  may  be  effected  by  mere- 
ly writing  the  name  of  the  principal,  as  if  he  himself  were  actually  the  party  sign- 
ing." See  Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheaton,  326* 
The  bearing  of  Wood  v.  Goodridge,  6  Gushing,  117,  is  against  the  validity  of  such  a 
mode  of  signing  a  contract  by  an  agent  for  his  principal.  The  court,  however,  in 
thi»  last  case  admit  that  such  a  mode  of  signing  is  valid,  if  done  in  the  presence  of  the 
principal  and  by  his  direction.  Still  it  is  urged  that  such  a  mode  of  signing  in  other 
cases  would  be  attended  with  great  difficulties  and  dangers  both  to  the  principal  and 
to  third  parties.  But  certainly  as  to  third  persons  it  could  make  no  difference  whether 
a  signature  was  so  made  in  the  presence  or  in  the  absence  of  the  principal ;  and  as  to 
the  principal  he  may  fairly  be  assumed  to  understand  his  rights  and  the  difficulties' and 
dangers  he  will  encounter  when  he  gives  au1;^ority  to  one  thus  to  use  his  name  even 
in  his  absence.  Most  assuredly,  if  a  principal  should  knowingly  receive  the  avails 
and  profits  of  contracts  thus  entered  into  by  some  person  acting  as  his  agent,  bat 
signing  his  name  as  if  it  were  the  principal's  own  act,  he  would  be  held  to  have  rati- 
fied the  transaction,  and  would  l»e  bound  by  it.  See  Weed  v.  Carpenter,  4  Wendell, 
219.  If  then  a  party  has  in  fact  given  authority  to  another  to  make  his  signature  to  a 
contract  in  this  particular  manner,  even  in  his  absence,  is  there  any  reason,  founded 
in  principle,  why  the  party  so  giving  authority  should  not  be  bound  by  the  contract 
when  made  ?  The  case  of  Wood  t*.  Goodridge,  raised  the  question  of  authority  ;  and 
the  court  might  very  fairly  decide  that  the  particular  power  of  attorney  did  not 
authorize  this  particular  mode  of  execution.  See  Per  Lawrence  J.  in  WiUu  v.  Back,  2 
East,  142, 145. 
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own  credit,  bj  conoealing  his  principal  ^  or  otherwise,  this  gives  the      Wmor 
other  party  a  riirht  of  action  against  him  (r):^  and  where  he  enters   P™onal- 
m  nis  own  name  into  an  agreement  m  writing,  he  cannot  relieve 
himself  from  this  liability,  even  by  showing  that,  at  the  time  such 
agreement  was  made  and  signed,  the  other  contracting  party  knew 
that  he  was  only  an  agent  in  the  transaction  (s).^ 

(r)  Franklyn  v.  Lamond,  4  C.  B.  637  ;  And  as  to  the  persons  who  may  in  gener- 

Seaber  v.  Hawkes,  5  M.  &  P.  549 ;  Owen  v,  al  be  sued  for  money  rAeivtd  by  them  as 

Gooch,  2  £sp.  R.  567,  569 ;  Thompson  v,  agents,  <&o.,  see  post,  Index,  "  Money  MaA 

Davenport,  9  &  d;  G.  78 ;  Paterson  v.  Can-  and  received/' 

dasequi,  15  East,  62  .  Spittle  v.  Lavender,         («)  Higgins  v.  Senior,  8  M.  &  W.  834 ; 

5  Moore,  276;    M'Brain    v.    Fortune,  3  Jones  t;.   Littledale,  6    Ad.    &  EL  486; 

Camp.  317.    Mere  bearer  of  money  not  Magee  v,  Atkinson,  2  M.  &  W.  440. 
liable;   Coles  v.  Wri^t,  4  Taunt   198. 

^  Even  if  the  party  dealing  with  him  had  the  means  of  finding  out  the  principal. 
Thompson  V.  Davenport,  9  Barr.  &  Cress.  78;  Raymond  v.  Crown  &  Eagle  Mills,  2 
Metcalf,  319 ;  Taintor  v,  Prendergast,  3  Hill  (N.  Y.)  72 ;  Owen  v.  Gouch,  2  Esp.  667. 

*  See  Torry  p.  Holmes,  10  Conn.  600;  Bebee  v,  Robert,  12  Wendell,  413;  Scott©. 
Mesick,  4  Monroe,  535  ;  Cunningham  v.  Soules,  7  Wendell,  106  ;  Wilkins  v.  Dunoan, 
2  Uttell,  168 ;  Sumner  v.  Williams,  8  Mass.  198 ;  Keen  v.  Sprague,  3  Greenl.  77,  80 ; 
Mauri  v.  Heffeman,  13  John.  58 ;  Mills  v.  Hunt,  20  Wendell,  434 ;  M'Cord  v.  Wright, 
4  John.  Ch.  669  ;  Bacon  v,  Soudley,  3  Strobhart,  403  ;  Allen  v.  Rostain,  11  Serg.  dc  R. 
862 ;  Waring  v.  Mason,  18  Wendell,  425.  And  when  the  principal  is  discovered,  the 
person  dealing  with  the  agent,  may  charge  either  at  his  election.  Thompson  v.  Da- 
Tenport,  9  Bam.  &  Cress.  78 ;  Higgins  v.  Senior,  8  Mees.  &  Welsh.  834 ;  Violett  v. 
Powell,  10  B.  Monroe,  347. 

•  Hastings  ».  Lovering,  2  Pick.  221,  222;  Brown  v.  Rundlett,  16  N.  Hamp.  860; 
Hovey  v.  Pitcher,  13  Missouri,  191 ;  Andrews  v.  Allen,  4  Harring.  452.  If  one  draw 
a  bill  in  his  own  name,  without  stating  that  he  acts  as  agent,  unless  when  acting  for 
the  government,  he  is  personally  liable,  although  he  directs  it  to  be  paid  out  of  a 
particular  fVind,  and  although  the  person,  in  whose  favor  it  is  drawn,  knows  the  draw- 
er was  but  an  agent.  Newhall  v.^nlap,  14  Maine,  180;  Savage  v.  Rix,  9  N.  Hamp. 
263;  Austin  r.  Roberts.  2  Miles,  254;  Hastings  v.  Levering,  2  Pick.  221,  222.  The 
cases  in  which  an  agent  renders  himself  personally  responsible,  are  stated  by  Mr^ 
Chancellor  Kent  to  be,  "  only  when  the  principal  is  not  known,  or  where  there  is  no 
responsible  principal,  or  where  the  agent  becomes  liable  by  an  undertaking  in  his 
own  name,  or  when  he  exceeds  his  power."  2  Kent  (5th  ed.)  630.  See  Dunlap's  Pa- 
ley's  Agency,  ^l\,et  teq,)  Harper  v.  Williams,  4  Adol.  &  Ell.  N.  S.  232 ;  Amos  v.  Tem- 
perly,  8  Mees.  &,  Welsh.  798 ;  Rathbon  v.  Budlong,  15  John.  1 ;  Kirkpatrick  v.  Stainer, 
22  Wend.  244 ;  Myer  v.  Barker,  6  Binney,  234 ;  Taintor  r.  Prendergast,  8  Hill,  72 ;  War- 
ingo.  Mason,  18  Wend.  426 ;  Byles,  Bills,  (6th  Eng.  ed.)  26 ;  Taber  v.  Cannon,  8  Metoalf, 
460.  On  the  other  hand,  it  is  a  doctrine  sustain^  by  great  weight  of  authority,  that  a 
principal  cannot  be  held  liable  upon  a  written  contract,  particularly  a  bill  of  ex- 
change, or  promissorv  note,  where  his  name  does  not  appear  in  the  instrument  and 
there  is  nothing  on  the  face  of  it  to  connect  him  with  it,  though  the  person  signing  it 
styles  himself  "  agent."  Penta  v.  Stanton,  10  Wendell,  277  :  Stackpole  v.  Arnold,  11 
Mass.  27  ;  Bedford  Com.  Ins.  Co.  v.  Covell,  8  Metcalf,  442  ;  Taber  v.  Cannon,  8  Metcalf, 
456,  460,  461 ;  Long  v.  Colburn,  11  Mass.  97,  98;  Mahew  v.  Prince,  11  Mass.  54; 
Bradlee  v.  Boston  Glass  Qo.  16  Pick.  350 ;  Bank  of  Rochester  v.  Monteath,  1  Denio, 
402 ;  Lazarus  v.  Shearer,  2  Alabama,  718  ;  Minard  v,  Meiu),  7  Wendell,  68 ;  Wiley  e. 
Shank,  4  Blackf  420 ;  Savage  v.  Rix,  9  N.  Hamp.  263  ;  Arfridson  v.  Ladd,  12  Mass. 
173  ;  Byles,  Bills,  (6th  Eng.  ed.)  27  ;  Mears  r.  Morrison,  1  Breese,  172  ;  Chitty,  Bills, 
83,  and  note  ;  Allen  v,  Coit,  &  Rogers  v.  Coit,  6  Hill,  318,  322.  In  Taber  v.  Cannon,  8 
Mete.  460,  Shaw,  C.  J.  said :  **  We  think  it  is  settled  by  authorities,  that  wh^p  it  is 
known  that  a  person  is  acting  as  agent,  or  when  a  draft  is  addressed  to  him  as  agent, 
yet  if  he  give  or  accept  it  in  its  own  name,  he  is  personally  liable,  and,  as  a  converse 
of  this  proposition,  his  principal  is  not  liable.  See  Bedford  Com.  Ins.  Co.  v,  CoveU,  8 
Metcalf,  442. 

It  must  be  admitted,  however,  that  the  language  of  Lord  Abinger  and  Parke  B.,  in 
Beckham  r.  Drake,  9  Mees.  &  Welsh.  78 ;  S.  C.  11  Mees.  &  Welsh.  315,  is  inconsislent 
with  the  position,  that  a  principal,  when  discovered,  may  not  be  sued  upon  a  written 
contract  entered  into  with  his  agent  on  his  behalf,  though  the  name  of  the  principal 
nowhere  appears  in  the  contract.  So  also  the  decision  m  Higgins  v.  Senior,  8  Mees. 
A  Welib.  &£l,  whioh  was  dted  and  eommented  on  without  doMent  in  Hnntlngton  «. 
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Whbet         Thus  if  ap  agent,  by  deed  under  his  own  hand  and  seal,  covenant 
^*™^^|*^   "  for  himself,  Im  heirs,  &c.,"  for  the  act  of  another,  he  is  personally 
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liable  upon  his  covenant,  althonffh  he  describe  himself  in  the  deed  as 
covenanting  "  for  and  on  the  behalf"  of  another  person  (t).  So, 
ti^*Qf  where  the  defendant,  by  a  written  agreement  expressed  to  be  made 
thisnik.  by  himself,  "  on  behalf  of  A.  B.,  of  the  one  part,"  and  thQ  plaintiff 
of  the  other  part,  stipulated  that  "  he,  the  defendant,  would  execute 
to  E.,  the  plaintiff,  a  lease  of  certain  premises,"  which,  as  it  was 
proved,  belonged  to  A.  B.;  Best,  G.  J.,  held  that  the  defendant  was 

SersonaUy  liable ;  observing  that  there  was  no  distinction  between 
eeds  and  parol  agreements  in  this  respect  (w).i 
So,  where  the  defendants,  who  were  directors  of  a  joint-stock  news- 
paper company,  gave  a  promissory  note  in  the  following  form : — 
"  On  demand  we  jointly  and  severally  promise  to  pay  to  Mr.  L.  H. 
or  order,  the  sum  of  250?. ,  value  received,  for  and  on  behalf  of  the 

(0    Appleton  V.  Binks,  5  East,    148.    period,  though  they  described  themselves 
In  Hancock  v.  Hodgson,  12  Moore,  504 ;    "  as  directors  on  behalf  of  the  company/' 


13.  0.  4  Bing.  269 ;  it  was  held,  upon  the  and  the  money  was  to  be  paid  out  of  the 

■"''*'  construction  of  a  deed  for  the  purchase  monies  to  be  raised  within  a  certain  perl- 

of  mines  for  a  company,  that  the  direc-  od,  &c. 

tor;9  (the  defendants)  were  personally  lia-        (u)  Norton  «.  Herron,  1  R.  &  M.  229 ; 

Ue  for  the  puroha^e-money,  after  a  given  S.  C.  1  C.  &  P.  648. 


Knox,  7  Cashing,  374  These  cases,  however,  take  a  distinction  between  charging  the 
unnamed  principal,  upon  a  written  contract,  and  discharging  the  agent,  who  has  bound 
himself  by  contracting  in  his  own  name ;  parol  evidence  being  admissible  for  the  for- 
mer purpose,  but  not  for  the  latter.  Byles,  Bills,  (6th  Eng.  ed.)  26,  27.  It  is  conceiv- 
ed also,  that  the  above  decisions  do  not  affect  the  law  as  to  negotiable  instruments. 
Bank  of  U.  States  v.  Lyman,  20  Vermont,  666 ;  Byles,  Bills,  (6th  Eng.  ed.)  27.  See 
ante,  208,  in  note.  *  , 

1  But  a  distinction  has  been  very  generally  regarded  as  existing  between  deeds  and 
simple  contracts,  in  reference  to  the  forms  of  expression  and  of  execution  necessarv  to 
bind  the  principaL  Greater  latitude  of  construction  and  proof  has  been  admittea  in 
the  case  of  simple  contracts  than  of  deeds.  In  contracts  not  under  seal,  it  will  be  suffi- 
cient, where  the  agent  intends  to  bind  his  principal  and  not  himself,  if  it  appear  in  such 
contracts,  that  he  acts  as  agent  Andrews  v.  Estes,  2  Fairf.  267 ;  New  l&gland  Mar. 
Ins.  Go.  V,  Be  Wolf,  8  Pick.  56 ;  lUce  v.  Gove,  22  Pick.  158, 161 ;  Abbey  v.  Chase,  6  Cush- 
ing,  56;  Townsend  v.  Cowing,  23  WendeU,  435  ;  Townsend  e.  Hubbaid,  4  Hill  (N.  Y.) 
351 ;  Evans  v.  Wells,  22  Wendell,  324.  See  Mears  v.  Morrison,  1  Breese,  172 ;  Fowler  v. 
Shearer,  7  Mbbs.  14;  Skinner  v.  Gunn,  9  Porter,  305 ;  Elwell  v.  Shaw,  16  Mass.  42; 
Spencer  v.  Field,  10  Wendell,  87 ;  Clark  ».  Courtney,  5  Peters,  319 ;  Hefferman  v. 
Adams,  7  Watts,  116 ;  Grubbs  v,  Wiley,  9  Smedes  &  Marsh.  29  ;  Skinner  v,  Dayton,  19 
John.  568 ;  Stinchfield  v.  little,  1  GreenL  231 ;  ElweU  v,  Shaw,  I  Greenl.  339  ;  Hale  r. 
Woods,  10  N.  Hamp.  470. 

But  even  in  the  case  of  sealed  instruments  no  precise  form  of  words  is  necessary  to 
bind  the  principaL  The  capacity  in  which  the  agent  acts  must  appear  fh)m  the  face 
of  the  instrument ;  where  this  is  the  case  no  more  is  needed.  Magill  v.  Hinsdale,  6 
Conn.  464  ,*  Hovey  v.  Magill,  2  Conn.  680, 682 ;  Holmes  v.  Carman,  1  Freeman  Ch.  408 ; 
Beming  v,  BuUett,  1  Blackf.  241 ;  Hunter  o.  Miller,  6  B.  Monroe,  612 ;  Wood  v.  Good- 
ridge,  6  Cushing,  l22.  In  Brinley  v,  Mann,  2  Cushing,  337,  the  strict  technical  rule 
of  Uie  common  law,  requiring  a  sealed  instrument,  ex&uted  by  an  attorney  or  agetit, 
to  be  executed  in  the  name  of  Uie  principal,  in  order  to  mske  it  his  deed,  was  applied. 
And  in  Abbey  v.  Chase,  6  Cushing,  56,  Metcalf  J.  said,  it  had  never  been  relaxed  in 
England  or  in  Massachusetts.  A!nd  in  Mussey  o.  Scott,  7  Cushing,  216,  "  execution  in 
the  name  of  the  principal,"  was  explained  to  mean  Uiat  the  rigning,  seialing,  and  deUv^ 
ry  of  the  deed  must  be  in  the  name  of  the  principaL  See  Clark  v.  Courtney,  6  Peters, 
350 ;  Wilbum  v,  Larkin,  3  Blackf.  55 ;  Hunter  v.  MiUer,'6  B.  Monroe,  612.  As  to  the 
agent,  who  executes,  as  such,  a  sealed  instrument,  purporting  to  be  the  deed  of  his 
principal,  he  does  not  bind  himself  thereby,  unless  the  instrument  contains  an  ex- 
pression of  his  personal  undertfUcing  to  peiform  the  contract  on  behalf  of  his  princi- 
paL   Abbey  r.  Chase,  6  Cushing,  54 ;  Hopkins  v.  Mehaffy,  11  Serg.  &  R.  126. 
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Weslejan  Newspaper  Association ;"  and  this  note  was  signed  bj     WBnr 
them  as  "  Directors  ;"  it  was  held,  that  the  words  **  we  severally  ^^f^f^ 

Siromise "  were  equivalent  to  we  personallv  promise ;  and  that  the  ^^-^^^^^ 
efendants  were,  therefore,  personally  liable  on  the  note  (x).^    So 
where  the  attomies  on  both  sides,  on  an  indictment  against  a  parish 
for  not  repairing  a  road,  entered  into  **an  agreement,  in  which  one  [  *211  ] 
attorney,  "on  the  part  of  the pamA agreed  to  pay  the  costs,"  this- 
was  considered  a  personal  engagement  on  the  part  of  such  attor- 
^®y  (!/)'     So  an  attorney,  who  "  personally  "  undertakes,  in  writing, 
that  a  record  shall  be  withdrawn,  and  costs  paid,  in  a  cause  in  whidi 
he  is  concerned  for  another,  is  liable  to  be  sued  upon  such  engage- 
ment (z):  for,  in  such  a  case,  the  attorney  cannot  be  regarded  as  a 
surety,  his  client  not  being  bound  by  the  arrangement-     And  so, 
where  the  solicitors  of  the  assignees  of  a  bankrupt  tenant,  upon 
whose  lands  a  distress  had  been  put  by  the  landlord,  gave  the  fol- 
lowing written  undertaking : — "  We,  as  solicitors  to  the  assignees, 
undertake  to  pay  to  the  landlord  his  rent,  &c.,"  it  was  decided,  that 
they  were  personally  liable  (a); — Holroyd,  J.,  observing,  that  if  tlik^ 
defendants  were  not  liable,  nobody  was  bound  by  the  undertlBdug ;  ** 
it  being  clear  that  the  assignees  were  not  bound. 

Bui  where  the  plaintiff  had  given  notice  to  the  assignees  of  a 
bankrupt,  of  a  claim  to  a  portion  of  the  property  of  the  bankrupt 
under  a  biU  of  sale  by  way  of  mortgage ;  and  the  defendants, 
who  were  the  attomies  of  the  assignees,  thereupon  wrote  a  letter 
to  the  plaintiff's  attorney,  stating  that  in  consideration  of  the  plain- 
tiff consenting  to  a  sale,  they,  "  on  behalf  of  the  aasigo^ees,'^  cove- 
nanted that  the  net  proceeds  of  the  effects  included  in  the  bill  of  sale 
should  be  paid  over  to  the  plaintiff,  to  the  extent  of  balance  then 
due ;  and  this  engagement  was  accepted  ;  it  was  held  that  the  de- 
fendants were  not  personally  liable  thereon  (b). 

So  if  the  instrument  evince  an  intention  that  the  agent  should  ^^**i^ 
not  be  liable,  he  will  be  held  not  to  be  so,  even  although  words  are  n^i^ 

against 

(x)  Healey  v.  Storey,  8  Exch.  3.  and  see  Harper  r.  Williams,  4  Q.  B.  219;  ^L^TJ" 

(y)  Watson  ».  MuireU.  1  C.  &  P.  307.  Spittle  v.  Lavender,  6  Moore,  278.    Solio- '  ifntioB  of 

(z)  lTcson9.  Conington,  IR&C.  160;  iter  not  in    general   liable;    Hartop  t>.  !l"v«rt« 

&  C.  2  D.  &  R.  807 ;  Prosser  v.  Allen,  Juckes,  2  M.  &  S.  439.  «•«♦ 

Oow,  R  117 ;  Bedhead  v.  Cator,  1  Stark.        (b)  Lewis  v,  Nicholson,  21  L.  J.,  Q.  B.  ™^*' 

K 14.  811. 
(a)  BuneU  v,  Jones,  3  B.  &  Aid.  47; 


1  The  same  doctrine  was  maintained  in  Bradlee  dl  Boston  Olass  Co.  16  Pick.  847. 
Bui  in  Rice  v.  Qove,  22  Pick.  158,  the  principal  was  held  bound,  notwithstanding  the 
use  of  the  words  "jointly  and  seyerally  *'  in  the  contract  signed  by  the  agent  on  his 
behalf.  Whether  a  party  is  to  be  regsxded  as  a  mere  agent,  or  binds  himself  as  prin- 
cipal in  a  contract,  depends  upon  £e  intention,  as  gathered  fW>m  a  construction  of 
the  language  of  the  contract  in  connection  with,  its  subject  matter  and  the  circum- 
stances. Bradlee  v.  Boston  Olass  Co. ;  Pentz  v,  Stanton,  10  Wendell,  277 ;  Rathbon 
r.  Budlong,  16  John.  1 ;  Mott  v.  Hicks,  1  Cowen,  513 ;  Bank  of  Rochester  o.  Monteath, 
1  Denio,  402 ;  Magee  v.  Atkinson,  2  Mees.  &  Welsh.  440 ;  Rossiter  v.  Rossiter,  8  Wen- 
dell, 494;  HilU  9.  Bannister,  8  Cowen,  31;  Foster  v.  Fuller,  6  Mass.  58;  White  9. 
flkinner,  13  John.  307 ;  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheaton,  326 ;  Long 
9,  Golbnm,  11  Mass.  97 ;  Magill  v.  Hinsdale,  6  Conn.  464 ;  New  Eng.  M.  Ins.  Co.  v. 
Be  Wolf,  8  Pick.  56,  61,  62 ;  Andrews  v.  Estes,.  2.  Fahrfield,  267 ;  Simonds  v.  Heard,  23 
Pick.  120. 
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Wmsr      used  which  jwr  Be  rtight  render  him  so.^    And,  therefore,  where  A., 
^^^^^^   an  auctioneer,  being  employed  by  B.  to  sell  an  estate  belonging  to 
^^^^*  him,  entered  into  and  signed  an  agreement  with  C,  for  the  pur- 
chase, in  his  own  name,  as  agent  of  £.;  and  B.  shortly  afterwards 
signed  it,  and  added,  "  I  hereby  sanction  this  agreement,  and  ap- 
prove of  A/s  having  si*gned  the  same  on  my  behalf  f  it  was  held, 
that  A.  was  not  personally  responsible  (c); — on  the  ground  that  the 
agreement  of  A.,  and  the  ratification  thereof  by  B.,  formed  but  one 
transaction  ;  and  that,  independently  of  the  instrument  signed  by 
f  ^212  ]  A.  being,  of  itself,  open  ^to  such  construction,  this  manifested  an 
understanding  by  all  parties,  that  A.  was  not  to  be  personally  lia- 
ble (d).^ 
Liability         An  agent  is  likewise  personally  liable  to  third  parties,  whenever, 
whoex^'     in  his  dealings  with  them,  he  knowingly  exceeds  his  authority,  pro- 
ceeds his     vided,  that  is,  his  want  of  authority  be  not  known  to  the  person 
authority.   ^Jth  whom  he  deals  (e);  or  fraudulently  misrepresents  the  extent 
of  his  authority  (/);  or  does  an  act  which,  although  he  believes  it 
to  be  within  the  scope  of  his  authority,  yet,  in  fact,  is  not  so ;  and, 
at  the  same  time  omits  to  give  such  information  to  the  other  party, 
as  would  enable  him,  equally  with  himself,  to  judge  of  the  authority 
nnder  which  he  proposed  to  act  (ff),^ 

But  it  would  appear  that  the  fact  of  an  agent  entering  into  a 
contract  without  authority  will  not,  per  se,  render  him  liable  to  be  sued 
on  the  contract  itself.  And  accordingly  it  has  been  held,  that  where 
a  party,  who  has  no  authority  so  to  do,  executes  a  written  instru- 
ment in  the  name  of  another,  and  adds  his  own  name  thereto  only 
as  agent  for  that  other,  he  cannot  be  treated  as  a  party  to  that  in- 


(c)  Spittle  V.  Lavender,  5  Moore,  270.        Barthrop,  2  >L  &  W.  863. 
(rf)  And  see  Hurley  v.  Baker,  16  M.  &        (/ 
W.  26.  1,  9. 


And  see  Hurley  v.  Baker,  16  M.  &        (/)  See  Smout  v.  Hberry,  10  M.  &  W. 


'  («)  Jones  V.  Downman.  4  a  B.  235;  (^)  Id.  10;  PolMU  v,  Walter,  3  B.  & 
Harper  v.  WilUamB,  Id.  219,  232 ;  Down-  Ad.  114.  See  Webster  v.  Larned,  6  Met- 
man  v.  Williams,  7  Q.  B.  103 ;  Wilson  v.    oalf,  523,  528. 


1  If .  on  a  reasonable  construction  of  all  the  parts  of  a  simple  contract,  signed  as 
agent  by  one  haying  authority  so  to  sign,  it  is  apparent  that  the  intention  was  to 
make  it  the  contract  of  the  principal  and  not  of  the  agent,  the  agent  will  not  be  bound 
by  it.    Rogers  v.  March,  33  Maine,  106. 

3  If  a  person,  who  has  contracted  on  behalf  of  another,  be  sued  upon  the  contract, 
he  is  bound  to  show  that  he  had  authority  from  the  principal,  and  has  not  precluded 
a  resort  to  him.  Per  Sutherland  J.  in  Mott  v.  Hicks,  1  Cowen,  536 ;  Harwood  ». 
Humes,  9  Alabama,  659  ;  Hite  v.  KendaU,  2  Pike,  338 ;  Brockway  v.  Allen,  17  Wen- 
dell, 40,  41 ;  Miller  v.  Stock,  2  Bailey,  163 ;  Gillaspie  v.  Wesson,  7  Porter,  464. 

»  Underbill  v.  Gibson,  2  N.  Hamp.  352 ;  Saco  Manuf.  Co.  t;.  Whitney,  7  GreenL  256; 
No.  41  Am.  Jurist,  20;  Story,  Agency,  §  255  et  seq. ;  Simonds  v.  Heard,  23  Pick.  120 ; 
"Woodes  V.  Dennet,  9  X.  Hamp.  do ;  Bebee  v.  Robert,  12  Wendell,  417  ;  Meech  v.  Smith, 
7  Wendell,  315 ;  Clark  v.  Foster,  8  Vermont,  98 ;  Raymond  v.  Crown  &  Eagle  Mills,  2 
Metcalf,  319  ;  Taintor  v,  Prenderga«t,  3  HiU  (N.  Y.)  72 ;  Dusenberry  v.  EUis,  3  John, 
Cas.  70.  The  agent,  who,  by  exceeding  his  authority,  renders  himself  personally  re- 
sponsible, is  held  to  the  full  amount  of  the  engagement,  though  a  part  was  within  the 
scope  of  his  authority.  Feeter  v.  Heath,  11  Wend.  477.  But  in  Johnson  v.  Blasdale, 
1  Smedes  &  Marsh.  17,  it  was  held,  that  the  act  of  an  agent,  who  exceeds  his 
authority,  is  binding  to  the  extent  of  his  authority,  but  Toid  for  the  residue.  An 
agent  is  liable  for  misfeasances  to  the  owner  of  property  injmred,  whether  he  acted  by 
direction  of  his  principal  or  not.  Richardson  v.  Kimball,  28  Maine,  476,  Per  Shep- 
1^  C.  J.*;  Gaines  v.  Briggs,  4  £ng.  46. 
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Btnuneniy  and  be  saed  upon  it,  unless  it  be  shown  that  he  was  the 
real  principal  (hy  .  ^^t^ 

When  a  factor  in  this  country  buys  for  a  merchant  abroad,  the  ^^^^^^^^ 
credit  is  considered  to  be  given  to  the  British  buyer  and  not  to  the  Foreign 
foreigner  (t).     And,  accordingly,  the  agent  in  such  a  case  isprimd ,  factor. 
facie  the  only  person  liable  on  the  contract.^ 

6.  When  an  Agent  may  sne. 

A  servant  or  agent  cannot  sue  upon  a  contract  entered  into  by  in  general 
him  08  such  (i);®  but  the  case  is  different  where  he  has  some  beneficial  }>«  ^^  <"?' 
interegt  in  its  completion,  in  respecfc  of  commission,  or  otherwise,  or  a  ^^gJt" 
wpedal  property  or  interest  in  the  subject-matter  of  the  contract ;  as  to  sue. 
in  the  case  of  a  factor  (t)\  or  a  carrier,  **or  warehouseman  (m)\  or  f  ^213  ] 
an  auctioneer  (n);  or  other  similar  agent,  acting  for  reward,  or  hav- 

(A)   Jenkins  v.  Hutchinson,   18  Q.  B.  rage ;    Brownker  v.  Soott,  4  Tatmt.   1 ; 

744,  762;  a  C.  18  L.  J.,  Q.  B.  274,  276.  Evans  v.  Forster,  1  B.  &  Ad.  118.    Policy 

See  also  Lewis  v,  Nicholson,  21  L.  J.,  Q.  B.  Broker,  see  Sargent  ».  Morris,  3  B.  &  Ali 

311  ;  and  as  to  what  Will  be  sufficient  277,  281. 

eridence  of  this,  Carr  v.  Jackson,  7  £xch.        (I)  Snee  r.  Prescott,  1  Atk.  246,  248  ; 

382 ;  21  L.  J.  Exch.  137.  Houghton  v,  Matthews,  8  B.  *  P.  485, 

{{\   Per  Lord  Tenterden,  Thompson  v,  495 ;  Sadler  v,  Leigh,  4  Camp.  195 ;  At- 

Dayenport,  9  B.  ds  C.  78,  86 ;  Bull.  N.  P.  kyns  v.  Amber,  2  £ep.  493.     When  a  bro- 

130 ;  and  see  Smyth  v,  Anderson,  7  G.  B.  ker,  signing  the  sale  note  for  the  yendea, 

21,  33.  cannot  sue  him  for  not    accepting   the 

(At)  Russell  on  Factors,  240.    Thus  the  goods,  see  Rayncr  v,  Linthome,  R.  &  M. 

mere  treasurer  of  commissioners  oontrac-  325  ;  S.  C.  2  C.  &  P.  124. 
ting  for  Uiem,  Pigott  v,  Thompson,  3  B.  &        (m)  See  Per  Lord  Ellenborongh,  Mar- 

P.   147;  or  the  mayor  of  a  corporation  tini  ».  Coles,  1  M.  .&  Selw.  147. 
contracting  for  the  corporate  body.  Brown        (n)  Williams  «.  Millington,  1  H.  BL  81 ; 

V.  Morris.  2  Taunt.  374,  cannot  sue  in  his  see  7  Taunt  237  ;  &  C.  2  Marsh.  497, 

own  name.    Nor  can  the  captain  of  a .  501 ;  5  B.  &  Aid.  333. 
dkip  sne  on  an  implied  contract  for  demur- 

■  ^1  ■■■■  ■  ■■■■^ -■■—     ■  -■  ■■  -^  ■■--■  I  I  ■■■■■■■.■,  ■■M.I.M    —    M     »»  1.1  m  ^— ■  ■  -  ■      I    I  1 

1  Jefts  V,  York,  4  Cushing,  371 ;  Long  v.  Colburn,  11  Mass.  97  ;  Ballon  v.  Talbot,  16 
Mass.  461 ;  Story,  Agency,  §  264,  note ;  Harper  t;.  Little,  2  Greenl.  14 ;  Hopkins  v, 
Mehafiy,  11  Serg.  &  R.  126.  But  see  Dusenberry  v.  Ellis,  3  John.  Cas.  70,  71 ;  Under- 
bill ».  Gibson,  2  N.  Hamp.  252,  256,  Per  Woodbury  J. ;  Roberts  ».  Button,  14  Vermont, 
202 ;  Bank  of  Hamburg  v.  W]:ay,  4  Strobhart,  87.  Where,  however,  the  agent  fails  to 
execute  his  authority,  in  such  manner  as  to  charge  his  principal,  or  undertakes  to 
make  a  contract  as  agent  without  authority,  yet  if  rejecting  what  the  agent  was  not 
authorized  to  put  into  the  contract,  it  still  contains  apt  words  to  charge  himself,  he  is 
personally  liable  on  the  promise.  See  Woodes  v.  Dennet,  9  N.  Hamp.  55  ;  Savage  v, 
Rix,  9  N.  Hamp.  263 ;  Hite  v,  Goodman,  1  Dev.  &  Bat.  364 ;  Bunlap's  Paley's  Agency, 
387,  et  9eq,  and  notes ;  Palmer  v.  Stephens,  1  Denio,  472,  480 ;  PettingiU  v.  McGregor, 
12  N.  Hamp.  180,  191 ;  Savage  v,  Rix,  9  N.  Hamp.  263 ;  Dusenberry  v.  Ellis,  3  John. 
Cas.  70.  In  Abbey  v.  Chase,  6  Cushing,  56,  57,  Metcalf  J.  said  : — **  When  one,  who 
has  no  authority  to  act  as  another's  agent,  assumes  so  to  act,  and  makes  either  a  deed 
or  a  simple  contract,  in  the  name  of  the  other,  he  is  not  personally  liable  on  the  cove- 
nants in  the  deed,  or  on  the  promise  in  the  simple  contract,  unless  it  contain  apt 
words  to  bind  him  personally.  Stetson  v.  Patten,  2  GreenL  358 ;  Ballon  v.  Talbot,  16 
Mass.  461 ;  Deliues  v.  Cawthom,  2  Dev.  90." 

.'  By  Uie  usage  of  trade,  agents  and  factors,  acting  for  persons  resident  in  a  foreign 
country,  are  held  personally  liable  for  contracts  made  by  them  for  such  employers, 
although  they  fully  disclose  at  the  time  the  character  in  which  they  act.  McEenzie  v, 
Nevius,  22  Maine,  138 ;  Story,  Agency,  §  268.  290,  400;  Newcastle  Manuf.  Co.  v.  Red 
River  R.  R.  Co.,  1  Robinson  (Lou.)  145.  The  cases  are  not,  however,  entirely  agreed 
upon  this  point,  and  it  may  still  be  regarded  as  open  for  consideration,  whether  the 
above  doctrine  is  not  stated  stronger  and  more  broadly  than  the  current  of  authority 
will  sustain.  See  Dunlap's  Paley's  Agency,  248,  and  note ;  Kirkpatrick  v.  Stainer,  22 
Wend.  344 ;  Taintor  v,  I^ndergast,  3  Hill,  72  ;  Thompson  v.  Davenport,  9  Barn.  & 
Cress.  78 ;  Rogers  v.  March,  33  Maine,  106 ;  Merrick's  estate,  5  Watts  &  S.  10, 140 ; 
Joyce  V.  Sims,  1  Yeates,  409 ;  Bradford  v.  Eastbum,  2  Wash.  0.  C.  219. 

s  Whitehead  v.  Potter,  4  Iredell,  257  ;  Qunn  v.  Cantine,  10  John.  887. 
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yfsMtr  ing  a  spmal  property  or  mterest,  and  not  being  a  mera  serrant  (o). 
AOMT  xiT  These  may  sne,  unless  the  principal  elect  to  bring  the  action  in 
y^^,,.^,,^  liiB  own  name  (p).^  So,  if  an  agent  or  servant  appear  to  be  the 
principal,  ^  and  act  as  such,  and  become  personally  reeponsible  on  a 
contraet,  he  may  sue  in  his  own  name  thereon  ;'  because  then  he  is, 
in  contemplation  of  law,  the  real  contracting  party  (g) ;  *  and  it 
makes  no  difference  whether  the  agent,  in  such  a  case,  acta  under  a 
commission  del  credere  or  not  (r). 

It  has  also  been  decided,  that  if  an  agent  purchase  goods  for  a 

lis  authority,  but  in  his,  the  agent's,  own  name ; 

ndor  that  there  is  an  unnamed  principal ;  and  the 

lame  authority  agrees  to  resell  the  goods,  the 

vendor,  in  his  own  name,  for  the  non-delivery  of 

;h  the  principal  renounced  the  contract,  and  by  a 

ment  between  the  agent  and  the  principal,  the 

no  interest  therein  («). 

Wken  tha        Where  a  factor  has  a  lien  on  the  price  of  goods  which  be  has  sold 

ifTti'       ^^^  ^^^  principal,  to  an  extent  equaJ  to  or  greater  than  the  value 

•Iwolnte.     '^^  ^"^  goods,  he  has  a  right  to  insist  on  such  price  being  paid  to 

himself,  even  in  opposition  to  his  principal  (t).     And  so,  in  the  ca«e 

of  a  foreign  factor,  it  would  seem  that  his  right  to  sue  on  contracts 

of  sale  or  purchase  is  absolute  (u).* 

(a)  (Jftrdiner  v.  DiiTies.  2  C.  &  P.  49 ;  Matthews,  3  B.  &  P.  43a,  495. 

Joseph  V.  Kdoi.  3  Camp.  320 ;  Langstroth  (()   Short  r.   Bpackman,   2  B.  &   Ad. 

e.  ToulmiD,  3  SUrk.  B,  147 :  Garrett  v.  692. 

Handlef ,  4  B.  &  C.  66G ;  S.  C.  T  D.  &  R.  fi)  Drinkwatw  r.  Gaodwin.  Coup.  251, 

141 ;  Danoer  e.  Hastings,  4  Biag.  2.  206  ;  Hudson  v.  Granger,  6  B.  &  Aid.  27  ; 

(p)  Russell  on  Factors.  24Q.  Coppiu  v.  Ws,lker,  7  Taunt.  2M. 

(q)  Storj  an  Agencjr.  as.  393.  396.  (u)  BoU.  N.  P.  130 ;  Btorj  on  Agenoy, 

(r)   Per  Lord  Alvanler,   Honghton  o.  s.  4(W. 

'  White  0.  Chouteau.  10  Barbour  Sup.  Ot.  202. 

'  An  agent  may  sue,  in  his  own  name,  on  a  note  of  his  principal,  made  payable  to 
himself,  (the  agent.;  Qrigsbf  v.  Nance,  3  Alabama,' 347;  Buflum  f.  Cbadirick,  8 
Maag.  103  ;  Bird  o.  Daniel,  9  Alabama.  302. 

■  See  Lapham  e.  Green,  9  Vermont.  407.  An  agent  may  sue.  in  his  own  name,  an  a 
contract  with  him.  if  interested  in  the  contract,  or  liable  over  in  consequence  of  it, 
Dnderhiil  v.  (iibson,  2  N.  ilamp,  362;  Tankerslej  u.  Graham,  8  Alabama,  247.  Dpon 
an  express  promise  to  pay  to  the  f^Cor  of  any  one  for  the  use  of  the  principal,  the 
factor  may  maintain  on  action  in  his  own  name.  Van  StaphorsC  v,  Pearce,  4  Maaa. 
258.  Where  there  is  an  express  promise  in  writing  to  an  agent,  and  his  acts  are 
subsequently  ratified  by  his  principal,  the  action  may  be  in  the  name  of  the  agent, 
"  To  hold  otherwise,"  &i)nson.  J.  observed.  "  would  be  to  declare  the  contract  nugato- 
ry, except  where  it  was  in  the  form  of  negotiable  paper,  which  could  tie  transferred 
to  the  principal  so  as  to  enable  him  to  sue  in  his  own  name."  Harp  v.  Osgood.  2  Dill, 
21S.  See  Dunlap's  Paler's  Agency,  361,  tl  ttq.  and  notes ;  Bogart  c  De  Bnssy,  6  Johns. 
94  1  Alsop  F.  Caines,  10 'Johns.  39(i ;  Toland  v.  Murray,  18  Johns.  21. 

*  An  agent  is  not  liable  to  his  principal,  far  not  acconnting,  until  demand.  Bdlj 
B.  Capps,  1  Alabama,  N.  8.  121 ;  Potter  t.  Sturges,  1  Dot.  79;  Cooley  p.  Betta,  2* 
Wend.  2ii(  ;  Hutchinson  v.  Oilman,  9  N.  Hamp.  359  ;  Armstrong  v.  Smith,  3  BlackC 
2-Wi  Judah  H,  Dyott,  lb.  325;  Brink  v.  Dolsen,  8  Barbour  9up.  Ct  .S37;  Waring  r. 
Richardson,  11  Iredell,  77.  A  demand  on  an  agent  for  an  account  of  the  proceeds  of 
goods  sold  by  him,  should  be  made  at  his  residence,  and  sufficient  opportunity  should 
be  given  him  for  payment.  H^ll  v.  Pecks,  10  Vermont,  474.  No  demand  is  necess^ 
ry,  however,  where  the  i^nt  daiieg  Ma  agency.  lillotson  f.  HoGrillis,  11  Vermont, 
477  ;  post,  640,  note. 


2.  OfPartnOTB  («),  1 

1.  Of  the  FormkUon  of  a  Partnenbip.  ^ 

1,  Afl  between  the  p&rtiea  tlieiiuelTei. 
3.  Aa  Tegarda  the  Publio. 

2.  Bight  of  ooa  Partner  to  lue  another  st  Law. 

8.  What  Contraota  bj  one  Partner  during  the'  Fartnerihip  bind  the 

Firm. 
i.  Of  the  Diaaolniion  of  a  Partnership  ;  and  of  CoDtraeta  sidisequentty 


1.  Of  the  Formation  of  a  Partnership. 

1.  A  partaersliip  may  be  created  by  deed,  or  by 
der  seal ;  or,  naless  the  agreement  be  for  a  partne 
gCF  term  than  one  year,  merely  by  parol.     But  a 
agreement  would  be  inoperative  nnder  the  Statm 
it  has,  nevertheless,  been  held,  that  where  there  is 
may  not  be  capable  of  being  performed  within  a  year,  yet  an  agree- 
ment between  the  contraf^r  and  another  person  to  share  in  the 
rfits  of  the  nndertakingt  is  not  euoh  an  agreetaent  as  is  required  . 
the  Statute  of  Frauds  to  be  in  writing,  but  may  be  proved  by 
parol  evidence  (s).' 

An  action  cannot  be  maintained  for  the  breach  of  an  agreement 
to  become  a  partner,  without  such  proof  of  the  terms  of  the  intend- 
ed partnership,  as  will  enable  the  Jury  to  decide  on  the  extent  and 
value  of  the  plaintiff's  interest  thereunder  (a).  But  it  seems  that 
equity  will  decree  the  specific  performance  of  a  contract  for  a  part- 
Lership,  and  will  not  leave  the  party  to  his  remedy  at  law ;  except,  ■ 
perhaps,  in  those  cases  in  which  the  other  party  might  have  imme- 
diately dissolved  the  partnership,  if  it  had  been  formed  (b). 

A  partnership  is  nsnally  constituted  as  between  the  parties  them- 
■elves,  by  an  agreement  between  them  to  share  the  profits  and  Iob-  „!>. 

,  "  Partners ;"  Gow's  of  the  ahare  or  interest  hM  referenee  to 

'a  Treatises  on  "Partnership:"  gooda   which  constitute  the   partnership 

..  L.  22(i;  Selw.  N.  P.,  "Part-  stock,  or  the   osflignmcnt  of  realty.    A 

ners."  ahare  in  a  firm  la  a  chattel  interest ;  per 

(y)  29  Car.  2.  c.  3,  s.  4.  Lord  Hardwioke,  3  Atk.  38ii. 
Ii)   JI'Kay  V.  Rotherford,  13  Jur.  21,         (i)  Herej  v.  Birch,  9   Ves.   3i>7.    See 

PriT.  Coun.  12ili  Dec,,  1848.  Buxkin  ti.  Lister,  3  Atk.  3S5,  per  Lord 

(o)  Fiees  o.  Cutler,  3  Stark.  R.  139,  cor.  Hardwicke ;   Anon.  2  Ves.  629  ;  Collyer 

Abbott,  C.  J.;  Oale  v.   Leckie.  2  Stark,  on  Part.  132.     A  partnership  ia  presumed 

107  ;  M'Xeil  c.  Reid,  9  Bins.  68.    A  parol  to  commence  from  the  date  of  the  agree- 

ezecnlorr  agreement  to  sell  a  share  in  a  ment  to  become    partnera;  Williama   v. 

partnership,  would  aeem  to  be  void  under  Jones,  G  B.  &  C.  10b. 
tbe  Statute  of  Fraudii,  at  least,  where  part 

1  Smith  p.  Tarlton,  2  BarbouF  Ch.  336 ;  3  Kent  (5(h  ed.)  27 ;  Peacock  c.  Peacock, 
16  Ves.  49.  There  may,  howeier,  be  a  partnership  in  the  business  of  purchasing  and 
•eUing  real  esUte.  Dudley  o.  LittleGeld.  21  Maine.  i\d  ;  Stoiy.  Partn.  g  82,  ij  03  :  in 
Be  Warren,  DaTeis,  320;  Kramer  v.  Arthurs,  7  flarr,  16fi  ;  Collyer  Partu.  ^  51,  note. 
And  althon^  such  a  partnership,  so  far  as  third  persons  are  concerned,  may  tie  proved 
lij  the  same  evidenoe  as  other  partnerehipa ;  In  Re  Warren  Supra ;  Buunel  v.  Tain- 
tor,  ^  Conn.  SG8  ;  yet  it  has  been  held  that  a  contract  for  a  partnership  of  this  kind, 
if  by  parol,  would  be  void  under  the  statute  of  frauds,  so  that  it  could  not  be  enforced 
by  a  court  of  equity.  Smith  v.  Bumham,  3  Bumner,  435,  4u8,  471  ;  Story  Partu.  g  tJ3  ; 
Ib  Be  Warren  Bifra ;  Hendsreon  v.  Hodaon,  1  Monf.  filO ;  Collyer  Partn.  g  9,  and  notM. 
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Pabtkxhs.  ses  of  their  joint  undertaking,  whether  it  have  reference  to  a  trade 
v-#^v-^/  or  husinessy  or  merely  to  some  particular  adventure  (c),^    And  it 

How  par- 
ties may  (^j  p^^^  ^  E^t^j^^  3  q  3   32^  39  .  and    Beesley,  2  Scott,  164, 169 ;  Price  v.  Groom, 
t^™«  see  Ex  parte  Gellar,  1  Rose,  297 ;  Solo-    2  Exch.  642.    Champion  ».  Bostwick,  18 
partners  ^ons  v,  Nissen,  2  T.  R.  675 ;  Green  t».    Wendell,  176. 
tfiler  M.         

1  See  Gilmoro  v.  Black,  2  Falrf.  489 ;  Griffitk  v.  Buffum,  22  Vermont,  181 ;  3  Kent 
(6th  ed.)  24;  CoUyer  Partn.  §  3 ;  Story,  Partn.  §  2 ;  Beecham  v.  Dodd,  3  Hair.  486 ;  Howell 
V.  Harvey,  6  Ark.  278.  A  partnership  may  exist  in  a  single  transaction  as  well  as  in  a 
series.  3  Kent  (6th  ed.)  30 ;  In  Re' Warren,  Davies,  323 ;  Story,  Partn.  §  81.  Whether  a 
partnership  exists  in  a  particular  case,  is  a  question  of  fact  for  a  jury.  But  where  the 
terms  of  the  agreement  and  the  facts  are  admitted,  it  is  a  question  of  law  whether  there 
•  was  a  partnership  or  not  Beecham  v.  Dodd,  13  Harr.  468 ;  Gilpin  v.  Temple,  4  Harr. 
190 ;  Everett  v.  Chapman,  6  Conn.  347  ;  Terrill  v,  Richards,  1  Nott  &  Mc.  20 ;  Drake  v. 
JBlwyn,  1  Caines,  184  ;  Doggett  v.  Jordan,  2  Florida,  641.  The  contract  of  partnership 
must  be  voluntary.  No  stranger  can  be  introduced  into  the  firm  without  a  concur- 
rence oi  ail  the  members.  Kingman  v.  Spurr,  7  Pick.  236,  238 ;  Gilmore  v.  Black. 
2  Fairf.  488 ;  Putnam  v.  Wise,  1  HiU  (N.  Y.)  234 ;  Moddewell  v,  Keever,  8  Watt*  &  S. 
63  ;  Channel  v.  Fassitt,  16  Ohio,  166;  Collyer,  Partn.  §  8.  The  dd^elus  persona^  as  it 
called,  is  so  essentially  necessary  to  the  constitution  of  a  partnership,  that  even  the 
executors  and  representatives  of  partners  themselves  do  not,  in  their  capacity  of 
executors  or  representatives,  succe^  to  the  state  and  condition  of  partners.  Collyer, 
Partn.  §  9 ;  Kingman  v.  Spurr,  7  Pick.  237,  238  ;  3  Kent  (5th  ed.)  55,  56. 

In  order  to  constitute  a  partnership  the  parties  mtut  Join  toaether  their  money^  ffoodi^ 
labor t  or  ddUt  for  the  purposes  of  trade.    One  partner  may  therefore  bring  into  the 
^  trade  money,  another  goods,  and  a  third  labor  or  skill ;  and  they  will  thenceforth  be 

partners  as  between  themselves,  provided  they  share  proportionally  the  profit  and  loss 
of  the  concern.  Collyer,  Partn.  §  16  ;  Peacock  v.  Peacock,  16  Ves.  49.  One  may  bo 
the  sole  owner  of  the  goods,  the  other  the  sole  disposer  or  manager  of  them ;  bat  if 
they  share  the  profits,  they  are  partners  in  the  profits.  *3  Kent  (6th  ed.)  24,  26  ;  Dob 
f>.  Halsey,  16  John.  34 ;  Taft  v.  Buffum,  14  Pick.  324 ;  Ferguson  v.  Alcorn,  1  B.  Mon- 
roe, 160 ;  Holt  V.  Kernodle,  1  Iredell,  199 ;  Everett  v,  Coe,  6  Denio,  ISO;  Ch&mpion  9. 
Bostwick,  18  WendeU,  183 ;  Meyer  v,  Sharpe,  6  Taunt  74 ;  Collyer  Partn.  §  16,  §  17. 
Sometimes  neither  party  contributes  goods,  but  both  act  as  managers  and  disposers  of 
the  gpoods  of  others,  receiving  a  commission  for  their  pains.  In  this  case,  if  they 
share  the  commission,  they  are  partners  quoad  hoc  Cheap  v.  Cramond,  4  B.  &  A.  663 ; 
Walton  V.  Sherburne,  16  John,  409,  421,  422 ;  Collyer,  Partn.  §  17. 

Again  to  constitute  a  partnership  between  the  parties  themselves  there  must  be  a 
communion  of  profit  between  them.  Heimstreet  v.  Howland,  6  Denio,  68.  A  communion 
of  profit  implies  a  communion  of  loss ;  for  **  every  man  who  has  a  share  of  the  profits 
of  a  trade  ought  also  to  bear  his  share  of  the  loss."  Per  De  Grey,  C.  J.  2  Sir  Wm. 
BL  999  ;  Dob  v,  Halsey,  16  John.  34 ;  Bowman  v.  Bailey,  10  Vermont,  170 ;  Brown  v. 
Cook,  3  N.  Hamp.  64.  But  an  express  stipulation  is  not  necessary  to  the  sharing  of 
the  profit  and  loss ;  that  is  an  incident  to  the  joint  business;  Barrett  v.  Swann,  17 
Maine,  180. 

Bj  communion  of  profit  is  intended  a  joint  and  mutual  interest  in  profit  The  inter- 
est must  be  joint,  because  although  persons  may  be  jointly  interested  in  the  purchase 
of  goods,  yet  if  they  be  not  jointly  concerned  in  the  profit  arising  from  \he  goods 
when  purchased,  they  are  not  partners  inter  te.  And  it  wijl  make  no  difference  in 
such  cases  whether  the  purchase  is  made  in  their  joint  names,  or  in  the  name  of  one 
of  them,  or  through  the  instrumentality  of  an  agent.  See  Collyer  Partn.  §  19 ;  3 
Kent  (5th  ed.)  25,  26 ;  Post  v.  Kimberley,  9  John.  470 ;  Holmes  v.  United  Ins.  Co.  2 
John.  Cas.  329 ;  Harding  v.  Foxcroft,  6  Greeol.  76 ;  Gilmore  ».  Black,  2  Fairf.  488, 
489  ;  Brady  v.  Calhoun,  1  Pennsylv.  147.  Upon  the  principle  that  the  interest  must 
be  joint,  if  two  persons  jointly  agree  to  do  a  particular  piece  of  work,  but  the  money 
received  for  such  work  is  not  to  be  employed  on  their  joint  account,  the  persons  so 
contracting  are  not  partners.  Collyer  Partn.  §  21 ;  Porter  v,  McClure,  16  WendeU, 
187  ;  Wilkinson  v.  Jett,  7  Leigh,  116.  It  sometimes  happens,  that  persons  purchase 
goods  which  they  ship  to  a  foreign  country,  under  an  agreement  that  the  proceeds  of 
the  sale  of  the  goods  shall  be  invested  in  a  return  cargo.  In  these  cases  no  partner- 
ship can  exist,  either  in  the  entire  transaction,  or  in  tibat  part  of  it  which  relates  to 
the  disposal  of  the  return  cargo,  unless  there  be  an  agreement  to  share  in  the  final 
result  of  the  adventure.  Collyer  Partn.  §  23  ;  Post  v.  Kimberly,  9  John.  470 ;  Holmes 
V.  United  Ins.  Co.  2  Johns.  Cas.  329 ;  Osborne  f.  Brennan,  2  Nott  &  Mc.  427  ;  Harding 
V.  Foxcroft,  6  Greenl.  76 ;  3  Kent  (6th  ed.)  26,  26 ;  Thorndike  v.  De  Wolf,  6  Pick.  124, 
126  ;  Jackson  0.  Robinson,  3  Mason,  138 ;  Hall  v.  Leigh,  8  Cranch,  60 ;  United  Ins. 
Co.  V.  Boott,  1  John.  106.    Still  it  has  been  held  not  to  be  a  neoessaiy  ingredient  of 
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seems,  that  the  right  to  participate  in  profits,  and  the  liability  to   Pastkvbs. 
contribute  to  losses,  create  a  partnership,  however  unequal  the  shares  >.^-v-^/ 
may  be,^  and  although  one  party  has  no  direct  interest  in  the  capi-  How  par- 
tal  of  the  firm  (d);  or  may  liave  no  right  to  any  definite  aliquot  bw»m*^ 
proportion  of  the  profits  (e).^  partners 

But  a  man  may,  on  entering  into  partnership,   stipulate  that,  as  *'**^  ••• 
between  himself  and  his  copartners,  he  shall  not  be  liable  to  the 

(d)  Sec  Ex  ptrte  Hodgkinaon,  19  Ves.  CoUjer  Partn.  §167  note ;  Gould  ».  Gould, 

291;  ^x^arte  Langilale,  18  Id.  300;  Mor-  5   WendeU,   263;    Lee    v.    Lashbrook,    8 

is?et  V.  King.  2  Burr.  891.    The  preaump-  Dana,  214. 

turn  is,  that  each  partner  is  to  share  equal-        (e)  Ex  parte  Church,  In  t€  Starkie,  8 

\j  in  profits  ;  Peacock  &.  Peacock,  16  Ves.  Bing.  469. 
49;    Mayheir  €>.    Herrick,  7  O.  B.   229. 

a  partnership,  that  the  parties  should  contemplate  a  joint  sale  of  the  property  of  the 
firm.  Musier  r.  Trumpbour,  5  Wendell,  27-t ;  Evoritt  v.  Chapman,  6  Conn.  Ml,  In 
each  of  these  cases  the  agreement  was  to  bo  jointly  interested  in  the  manufacture  of 
articles,  and  to  divide  them  in  tpecU^  after  they  were  manufactured.  See  Loomis  v. 
Marshall,  12  Conn.  8o,d7  ;  Bucknam  v.  Bamum,  lo  Conn.  73. 

In  the  next  place  in  order  to  constitute  a  communion  of  profit  between  the  parties, 
the  interest  in  the  profit  mu9i  be  mutual;  that  is,  each  person  must  have  a  specific  in- 
terest in  the  profits  as  a  principal  trader ;  Loomis  v.  Marshall,  12  Conn.  77,  78  ;  Bur* 
ckle  ».  Kckart,  1  Denio,  337  ;  Bradley  v.  White,  10  Metcalf,  303 ;  Ogden  r.  Astor,  4 
Sand!  Sup.  Ct  311 ;  Bucknam  v,  Barnum,  15  Conn.  73;  he  is  not  a  partner,  If  he 
merely  receive  out  of  the  profits  a  compensation  for  his  trouble  in  the  character  of  an 
agent  or  servant  of  the  concern.  CoUyer  Partn.  §  25 ;  Story,  Partn.  §  33,  34,  49;  55 ; 
Brown  v.  Cook,  3  N.  Hamp.  61 ;  Ogden  v.  Astor,  4  Sandf.  Sup.  Ct  311 ;  Pattee  v.  Mores, 
1  H.  Island,  430.  • 

Factors  and  brokers  receiving  a  commission  out  of  the  profits  of  the  goods  sold  by 
them  are  not  partners  with  thuir  principals.  Dixon  t.  Cooper,  3  Wilson,  40.  Nor  is 
one  partner  with  the  owner  of  goods,  because  he  is  employed  to  sell  them,  and  is  to 
have  for  himself  what  he  can  procure  for  them  beyond  a  certain  sum.  Benjamin  v, 
Proteus,  2  H.  Bl.  590.  See  Smith  v.  Watson,  2  B.  <&  C.  401 ;  Blanchard  v,  Coolidge, 
22  Pick.  151 ;  CoUyer  Partn.  §  26,  §  27,  §  28,  §  29. 

As  to  the  number  of  persons  who  may  be  partners ;  generally  speaking,  there  is  no 
restraint  in  that  particular.  Collyer,  Partn.  §  11.  Any  person  of  sound  mind,  and 
not  under  any  legal  restraint,  may  enter  into  the  contract  of  partnership.  An  infant 
:nay  enter  iuto  this,  as  into  any  other  trading  contract,  and  he  may,  in  the  same  man- 
ner, avoid  it,  though  it  binds  the  person  with  whom  he  contracts.  But  he  must  avoid 
the  contract  within  a  reasonable  time  after  he  comes  of  age,  if  at  all.  Goode  v.  Har- 
rison, 5  Barr.  &  Aid.  147  ;  Richardson  v.  Boright,  9  Vermont,  368  ;  Glassop  v.  Colman, 
1  Stark.  25 ;  Collyer,  Partn.  §  13. 

An  alien  ami  may  be  a  partner.  Collyer,  Partn.  §  14.  But  it  seems  an  alien  enemy 
cannot  be  a  partner.  Griswold  v.  Waddington,  16  John.  438.  A  feme  covert  cannot 
sustain  this  relation  except  by  some  custom  or  upon  the  civil  death  of  her  husband, 
or  where  he  has  deserted  her  and  abjured  the  realm.     CoUyer,  Partn.  §  15. 

1  In  all  cases  where  it  does  not  appear  what  is  the  precise  amount  of  the  respective 
shares  of  the  partners,  the  presumption  is  that  they  are  entitled  equally.  Farrar  v, 
Bcswick,  1  M.  &  Bob.  527 ;  Gould  v,  Gould,  6  Wendell,  263.  Lee  v.  Lashbrooke,  8 
Dana,  214;  Jones  v.  Jones,  1  Iredell,  Eq.  332  ;•  Hbnore  v,  Colmesnil,  1  J.  J.  Marsh. 
506;  ConweU  v.  Sandidge,  5  Dana,  211 ;  3  Kent  (5th  ed.)  28,  29;  Story,  Partn.  §  24; 
Collyer,  Partn.  §  167,  in  note.  But  see  Thompson  v.  WilUamson,  7  Bligh  N.  &  432 
and  the  remarks  of  Mr.  Justice  Story  upon  it.    Story,  Partn.  §  2t,  note  (3). 

«  See  Holmes  v.  United  Ins.  Co.  2  Johns.  Cas.  329 ;  Felichy  v.  Hamilton,  1  Wash.  C. 
C.  492 ;  Post  v.  Kimberley,  9  Johns.  470  ;  Walden  v.  Sherburne,  15  Johns.  409  ;  Ross 
p.  Drinker,  I  HaU,  415 ;  Bowyer  v.  Anderson,  2  Leigh,  550 ;  Wetmore  v.  Baker,  9 
Johns.  R.  307 ;  Everitt  v.  Chapman,  6  Conn.  317  ;  Musier  v.  Trumpbour,  5  Wend.  274; 


Marshall,  12  Conn.  69 ;  Denny  r.  Cabot,  6  Mete.  84.  An  agreement  between  two  per- 
sons to  share  in  the  profits  of  an  adventure  or  concern,  does  not  necessarily  oonstitute 
them  copartners  in  respect  to  the  concern  or  adventure  from  which  the  profits  arise. 
Rioe  V.  Austin,  17  Mass.  197.  See  Ross  v.  Drinker,  2  Hall,  415 ;  Hazard  v.  Hazard,  1. 
Story,  C.  C.  371. 
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losses  of  the  concern  (/);  and,  on  the  other  hand,  a  participation 
in  the  profits  and  losses,  whatever  may  be  its  eflfect  with  regsurd  ^to 
Howpar^     the  rights  of  strangers,  does  not  create^  partnership  as  between  the 
become^     parties,  if  the  facts  negative  any  intention  or  agreement  on  their 
partners     part,  that  it  should  have  such  operation  (g);  for  although,  where 
ituer  ge.       jr^^Q  existence  of  a  partnership  between  individuals,  quoad  strangers, 
[  *215  ]  ig  established,  the  law  will  presume  that  the  parties  have  agreed  to 
be  partners  inter  Be;  yet  this  presumption  may  be  rebutted  Qi)} 
Thus,  the  loan  of  money  by  A,  toB.,  on  a  bond  securing  the  repay- 
ment, with  61.  per  cent,  interest,  and  a  covenant  that  the  lender 
should  also  have  a  share  in  tlie  profits  of  a  trade,  which  the  borrow- 
er conducted  with  a  third  party,  but  should  not  be  liable  to  losses, 
does  not  create  a  partnership,  but  amounts  to  a  mere  usurious  con- 
tract ;  there  being  no  bond  fide  intention  to  become  partners  (t).* 

So  it  has  been  held,  that  a  contract  between  two  parties,  which 
makes  the  remuneration  of  one  of  them  depend  on  the  amount  of 
profits,  does  not,  of  itself,  constitute  a  partnership  between  them  (k)? 
So,  an  agreement  between  A.,  a  merchant,  and  B.,  a  broker,  the 
latter  having  neither  money  nor  credit,  that  they  should  order  cer- 
tain goods  to  be  shipped  upon  an  adventure,  and  paid  for  by  A. ; 
and  that,  if  any  profit  should  arise  from  them,  B.  should  have  half 
for  his  trouble ;  or  an  agreement  that  B.  should  purchase  goods  for 
A.,  and  should  receive /or  his  trouble  a  certain  proportion  of  the  profits 
in  lieu  of  brokeragej  and  should  bear  a  proporti^  of  the  losses  ;  does 
not  necessarily  constitute  a  partnership  as  between  the  parties  them- 
selves ;  although,  by  such  an  arrangement,  R  might  be  rendered 
liable  to  third  persons  as  a  partner  (T). 

In  Reid  v,  HoUinshead  (tw),  it  appeared,  that  A.,  a  merchant  in 
London,  directed  B.,  a  broker  in  Liverpool,  by  letter,  to  purchase 

(/)   Gilpin  V.  Enderby,  6  B.  &  Aid.  (k)  Stocker  v.  Brockelbank,  20  L.  J.,  C. 

964 ;  Bond  v.  Pittard,  8  M.  &  W.  357,  401 ,  406. 

361.  (l)  Hesketh  V.  Blanchard,  4  East,  144; 

(a)  Smith  v.  Watson,  2  B.  &  C.  401 ;  Smith  v.  Watson,  2  B.  &  0.  401 ;  S.  C.  3 

S.  C.  3  D.  &  K  761.  D.  &  R.  751. 

(h)  Peacock  v.  Peacock,  2  Gamp.  45;  S.  (m)  7  D.  &  R.  444 ;   S.  0.  4  B.  &  0. 

C.  16  Ves.  49.  867. 

(0  Morse  ».  Wilson,  4  T.  R.  353. 

'  I  Hazard  v.  Hazard,  1  Story,  C.  C.  371,  374,  375 ;  ^luzzy  v.  Whitney.  10  John.  226  ; 
Dob  V.  Halsey,  16  Johns.  34  ;  Collyer,  Partn.  §  78,  et  seq. 

^  If  a  person  let  another  have  a  sum  of  money  to  be  employed  in  trade,  npon  aa 
agreement  that  the  net  profits  shall  be  equally  divided  between  them,  this  does  nof 
constitute  a  partnership  as  between  the  parties,  but  it  will  be  considered  as  a  loan  of 
money,  although  there  would  be  a  partnership  as  to  third  persons.  Bailey  v.  Clark.  6 
Pick.  372.  Where  a  person  advanced  a  sum  of  money  to  the  ©wners  of  a  vessel  and 
cargo,  who  promised  to  pay  him  a  share  of  the  proceeds  of  the  voyage,  in  proportion 
to  the  sum  advanced,  it  was  held  that  he  had  no  property  in  the  cargo,  by  virtue  of 
the  contract,  either  as  partner  or  as  tenant  in  common. ,  GaUop  v.  Newman,  7  Pick. 
282. 

"  Collyer,  Partn.  §  44,  and  note ;  Ogden  v,  Astor,  4  Sandf.  Sup.  Ct.  311 ;  ante,  214, 
in  note.  Where  an  agreement  was  made  between  A.  &  B.  that  B.  should  give  his  ser- 
vices and  attendance  in  conducting  the  business  then  carried  on  by  A.,  and  for  his 
services  so  rendered,  A.  agreed  to  pay  him  a  certain  salary,  as  well  as  to  pay  and 
allow  him  a  commission  of  seven  per  cent,  on  the  profits  arising  from  goods  sold,  &c 
after  deducting  therefh>m  the  amount  of  the  salary  and  the  rent  of  th&  store,  it  was 
held,  that  this  did  not  oonstitaie  a  partnership.    Miller  p.  Bartlett,  15  fierg.  &  K  137 


goods,  and  stated  that  B.  was  to  be  allowed  to  be  one  third  interested 
therein ;  he  acting  in  the   business  free  of  commission.     B.  agreed 
to  purchase  the  goods  on  these  terms.     Having  so  done,  there  wag  Ho'^  I**- 
much  correspondence  between  the  parties,  in  which  the  transaction  j^^*^ 
was  mentioned  as  a  joint  purcJiase  and  concern,  &c. — and  B.  sent  partners 
a  policy  against  fire  to  A.,  and  stated  that  the  goods  were  ware-  *»<«'««• 
housed  "  for  their  joint  security ;"  and  it  was  held,  that  they  were 
partners  in  the  goods,  even  as  between  themselves.     But  where  A. 
sold  to  B.,  by  deed,  his  interest  in  the  profession  and  practice  of  a 
surgeon  and  ^apothecary,  carried  on  by  him  in  P. ;  and  covenanted  [  ©21 6  ] 
not  to  exercise  the  said  profession  within  certain  limits ;  and  also  to 
reside  for  a  year  in  P.,  and  attend  to  the  practice  as  he  had  hitherto 
done,  and  to  introduce  B.  to  his  patients  ;  and  do  every  reasonable 
act  for  promoting  the  interest  of  the  concern ;  and  B.  covenanted, 
in  consideration  thereof,  to  allow  A.,  during  the  year,  a  moiety  of 
the  clear  profits  of  the  business,  to  be  paid  at  the  expiration  thereof; 
it  was  held,  that  the  parties  were  not  thereby  constituted  partners 
inter  se  during  the  year  (n). 

So  the  usual  agreement  between  the  captain  and  seamen  of  a 
ship  employed  in  the  whale  fishery,  that  the  produce  of  the  voyage 
should  be  divided  in  certain  proportions  between  the  owner,  the  cap- 
tain, and  the  crew,  does  not  constitute  a  partnership  between  them 
(o).^  And  a  part-owner  of  a  ship  is  not  necessarily  a  partner  with 
the  other  part-owners  (p).^ 

But  an  association  of  several  persons,  and  a  common  subscription 
amongst  them,  for  the  purpose  of  obtaining  an  act  of  parliament  te 
make  a  railway,  constitute  a  partnership  (q).  And  a  partnership  is 
created  between  two  persons  who  agree  to  run  a  coach,  and  that 


(n)  Rawlinson  v,  Clarke,   15  M.  &  W.        (p)  Helme  v.  Smith,  7  Bing.  709. 
^.  (q)  Holmes  v.  Higgins,  1  B.  &  ( 

(o)  WUkinson  v,  Frosier,  4  Esp.  182.         S.  C.  2  D.  &  K.  19G. 


1  Baxter  p.  Rodman,  3  Kck.  435 ;  Grozier  v.  Attwood,  4  Pick.  234 ;  Turner  v,  BisseU, 
14  Pick.  195;  Coflfin  t».  Jenkins,  3  Story,  C.  C.  112;  Rice  v.  Austin,  17  Mass.  206; 
Bishop  V,  Shepherd.  23  Pick.  495  ;  Macy  v.  De  Wolf,  3  Wood.  &  Minot,  193.  So  tho 
master  of  a  ship,  who,  instead  of  receiving  wages,  is  to  share  in  the  profit  of  the 
adventure  on  which  he  sails,  is  not  a  partner  with  the  owner.  Mair  v,  Glennie,  4  M. 
&  Sel.  210.  So  where  the  master  of  a  vessel  has  agreed  to  take  her  of  the  owner  and 
employ  her  in  the  freighting  business,  the  master  to  victual  and  man  her,  and  pay 
one  half  of  certain  charges,  the  owner  to  pay  the  other  half  and  certain  other  char- 
ges, and  put  the  vessel  in  repair,  and  all  the  earnings  are  to  be  divided  equally  be- 
tween the  master  and  owner,  the  master  and  owner  are  not  partners  even  as  to  third 
persons.  Cutler  ».  Winsor,  6.  Pick.  335.  See  also  Taggard  v.  Loring,  16  Mass.  336 ; 
Perry  v.  Osborne,  5  Pick.  422 ;  Winsor  v.  Cutts,  7  Qreenl.  261 ;  Thompson  v.  Snow,  4 
Oreenl.  264 ;  Reynolds  v.  Toppan,  16  Mass.  370 ;  Bowman  v.  Bailey,  10  Vermont,  170. 
But  where,  in  such  a  case,  the  master  had  the  power  to  invest  the  freig|it  on  joint 
aocoont,  it  was  held  in  Cox  &.  Delano,  3  Dev.  89,  to  constitute  a  partnership.  See 
Collyer,  I^artn.  §  34,  35,  and  notes.  Cases  of  shipments  on  half  profits  have  not  been 
regarded  as  creating  a  partnership  between  the  shipper  and  ship-owner.  lUce  v, 
Austin,  17  Mass.  206. 

a  See  Thomdike  ».  De  Wolf,  6  Pick.  120;  3  Kent,  (5th  ed.)  Ul.etseq.;  Nichol  p. 
Mumford,  4  Johns.  Ch.  528  ;  a  C.  20  Johns.  611 ;  Collyer,  Partn.  §  1185,  and  notes ; 
Ohl  9,  Eagle  Ins.  Co.  4  Mason,  390;  Hopkins  ».  Forsyth,  14  Penn.  State  Rep.  34.  If 
property  is  given  to  two  as  owners  of  a  ship,  it  belongs  to  them  as  tenants  in  com- 
mon, and  not  as  partners.  Thomdike  v.  De  Wolf,  6  Pick.  120 ;  Jackson  v.  Robinson, 
3  Mason,  138 ;  3  Kent,  (3d  ed.)  157 ;  Harding  v,  Foxcroft,  6  Greenl.  76.  Still,  a  ship, 
aa  well  as  any  other  chattel,  may  be  held  in  strict  partnership.  Collyer,  Partn.  §  1185, 
and  note ;  3  Kent  (5th  ed.)  154 ;  Phillips  9.  Pnrington,  15  Maine,  427. 
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each  shall  find  horses  for  particular  parts  of  the  road,  the  profits 
of  each  party  to  be  calculated  according  to  the  number  of  miles 
How  par-    covered  by  his  own  horses  (r).^ 

b^me^         The  effect  of  becoming  a  subscriber  to  an  intended  company,  as 

partoers     regards  the  creation  of  a  partnership  between  the  members  them- 

tnter  w.       selves,  as  well  as  in  reference  to  the  public,   was  fully  considered  in 

Effect  of     ^he  case  of  Fox  v.  Clifton  («).     It  appeared  that  a  prospectus  was 

i*ng  to  a      issued   for   a  distillery  company,  which  was  to  have  a  capital  of 

joint-stock  600,000/.,  in  12,000  shares,  and  was  to  be  conducted  pursuant  to  the 

oompanjr.    terms  of  a  deed  to  be  drawn  up.     All  persons  who  did  not  execute 

the  deed,  within  thirty  days  after  it  was  ready,  were  to  forfeit  all 

interest  in   the  concern.     No   more  than   7500  shares  were  ever 

allotted;  only  2800  persons  paid  the  first  deposit;  only  1106  the 

second ;  and  only  6o  signed  thje  deed :  and  it  was  held,  upon  the 

question  whether,  in  these  circumstances,  a  partnership  had  been 

actually  formed,  that  if  the  right  to  participate  in  the  profits  of  a 

joint  concern  was  to  be  taken,  as  undoubtedly  it  ought  to  be,  as  a 

test  of  a  partnership,  the  defendants  were  not  entitled  at  any  time 

to  demand  a  share  of  profits,  if  profits  had  been  made,  inasmuch  as 

[  *217  ]  they  had  never  fulfilled  the  conditions  upon  which  they  subscribed. 

The  matter  had  proceeded  no  further,  than  that  the  defendants  had 

offered  to  become  partners  in  a  projected  concern  ;  and  that  concern 

had  proved  abortive  before  .the  period  at  which  the  partnership  was 

to  commence  (t). 

A.,  being  as  a  partner  entitled  tp  a  share  of  iron  works,  and  of  the 
premises  in  which  they  were  carried  on,  agreed,  for  a  valuable  con- 
sideration, to  assign  to  B.  his  interest  in  the  property  and  busines§. 
B.  interfered,  and  acted  as  a  partner,  but  afterwards  he  assigned  bis 
share,  and  gave  notice  to  the  other  partners  that  he  had  withdrawn 
from  the  business ;  and  when  called  on  to  complete  his  purchase, 
successfully  resisted  the  performance  of  the  contract,  on  the  ground 
that  a  good  title  could  not  be  shown :  and  it  was  held  in  equity,  that 
B.,  as  between  him  and  the  other  partners,  was  to  be  treated  as  a 
partner,  and  was  liable  to  contribute  to  the  partnership  losses,  until 
the  time  when  he  gave  notice  of  his  withdr^-wal  from  the  concern, 
and  assigned  his  share ; — that  his  liability  ceased  from  that  period ; 
— that  the  assignment  of  his  share,  though  made  to  an  insolvent 
person,  was  not  for  that  reason  the  less  effectual  in  putting  an  end 
to  his  liability  ; — and  that  the  assignee,  not  having  been  acknowl- 
edged a  partner,  or  permitted  to  act  as  such,  did  not,  by  his  accept- 

(r)  Fromont  v.  Goapland,  3  Moore,  319 ;  py,  10  B.  &  G.  128.  v 

a  C.  2  Bing,  170.  (t)  See  per  Cur.,  Fox  v.  Clifton,  6  Bing. 

(a)   6  Bing.   776;  and  see  Bourne  v.  776,799.    Collyer  Paitu.  §1083  et  seq. 
Freeth,  9  B.  <&  C.  632 ;  Dickinson  v.  Val- 

—  — I ^1-  -  -  -  -  -  -  -  -  - — 

1  They  are  in  such  caao  not  only  liable  to  third  persons  bnt  they  are  partners  be- 
tween themselves.  Champion  »,  Bostwick,  18  WendcU.  175 ;  i^attison  v.  Blanchard,  6 
Barbour  Sup.  Ct.  637 ;  Waland  v.  Elkins,  1  Starkie,  272 ;  Cobb  v.  Abbot,  14  1  ick.  289. 
&wi  post,  224. 
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anee  of  the  assignment,  incur  any  liability  as  between  himself  and  Paktkers. 

the  co-partners  («).  v^^v^w/ 

But  the  payment  of  money  for  certain  shares  in  a  mining  com-  How  par- 

pany,  and  the  receipt  by  the  party  paying  such  money,  of  a  mere  b^come^ 

certificate  that  he  was  proprietor  of  those  shares,  are  not  sufficient  partners 

to  constitute  him  an  actual  partner  in  the  company ; — there  being  no  *'*^  ^' 
valid  assignment  to  him  of  any  interest  in  the  mine  (x). 

2.  "  Traders,"  it  is  said,  "  become  parfners  between  themselves  by  ''^hat 
a  mutual  participation  of  profit  and  loss ;  but,  as  to  third  persons,  J^\^ctb^1 
they  are  partners  if  they  share  the  profits  of  a  concern ;  for  he  who  partkrk- 
receives  a  share  of  the  profits  receives  a  part  of  that  fund  upon  ®"''  ^'^^ 
which  the  creditoi-s  of  the  concern  have  a  right  to  rely  for  pay-  xh?rd  mb^ 
ment ;  and  is,  therefore,  to  be  made  liable  to  losses,  although  he   sons.^ 
may  have  expressly  stipulated  for  exemption  *^rom  them  (y)."^  And  [  ^218  ] 

(tf)  Jefferys  v.  Smith,  8  Russ.  R.  158.  5  Exch.  967;  Ness  v.  Armstrong,  4  Exch. 

A  partner  may  give  another  person  an  21 ;  Ness  v.  Angas,  3  Exch.  8(io. 

interest  in  his  share,  but  cannot  make  {y)  Per  Tindal,  C.  J.,  Pott  v.  Eyton,  3 

him  a  partner,   unless  accepted  *hy  the  C.  B,  32,  39 ;  per  Wilde.  C.  J.,  Barry  v. 

firm;  Bray  v.  Fromont,  6  Madd.  o.  Nesham,  I(i.  G41,  Goo  ;  Waugh  v.  Carver, 

(x)  Vice  V.  Anson,  7  B.  &  C.  409.    .flee  2  H.  Bl.  246 ;  S.  C.  1  Smith  L.  C.  2nd  ed. 

Lawler  p.  Kershaw,  M.  &  M.  93.     As  to  490;  Grace  v.  Smith,  2  Bl.  R.  1000;  Coope 

what  will  constitute  a  party,  who  has  be-  v.  Eyre,  1  H.  Bl.  43 ;  M'lver  v.  Humble, 

come  entitled  to  shares  in  a  joint-stock  16  EiEtst,  174 ;  Cheap  v.  Cramond,  4  B.  & 

banking  company,  by  marriage  or  the  Aid.  670;  per  Tindal,  C.  J.,  Fox ».  Clifton, 

like,  a  member  of  such  company,  within  6  Bing.  796. 
the  7  Geo.  4,  c.  46,  s.  13  ;  Bodgson  v.  Bell, 


^  Individuals  become  liable  as  partners  quoad  third  persons,  either  by  contracting 
the  legal  relation  of  partners  inter  ««,  or  by  holding  themselves  out  to  the  world  aa 
partners.  Col  Iyer,  Partn.  §  7S.  "As  between  themselves  persons  are'  partners  only 
upon  the  actual  intention  to  contract  that  relation ;  bat  as  to  rest  of  the  world,  a 
partnership  may  ari.se  by  mere  operation  of  law,  Und  without  the  intention  of  the 
parties  thereto.  Hazard  v.  Hazanl,  1  Story,  C.  C.  371.  Although  then,  if  parties 
share  the  profits  of  a  business  they  are  prinid  fade  liable  to  third  persons  as  partners, 
yet  if  they  have  not  held  themselves  out,  or  allowed  themselves  to  be  held  out,  as 
partners,  they  may  repel  the  presumption  of  partnership  by  showing  that  the  legal 
relation  of  partnership  inter  se  does  not  exist.  CoUyer,  i'artn.  §  79  to  §  So.  But  see 
Wau^  r.  Carver,  2  H.  Bl.  235 ;  Hesketh  v.  Blanchard,  4  East.  144.' 

*  Collyer,  Partn.  §  7ft,  et  eeg.  and  notes  ;  Hazard  v.  Hazard,  1  Story,  C.  C.  371,  876; 
Churchman  v.  Smith,  6  Wheaton,  146;  Muzzy  r.  Whitney,  10  John.  226.  Where  one 
person  advances  ftinds  to  carry  on  a  particular  trade,  and  another  gives  his  personal 
•ervices,  for  which  he  is  to  receive  a  portion  of  the  profits,  there  is  a  partnership  ex- 
isting between  them,  both  inter  *e  and  as  to  third  persons.  Dob  v.  Halsey,  16  John.  34 ; 
Everitt  V.  Chapman,  6  Conn.  347  ;  Champion  v.  Bostwick,  18  Wendell,  175.  This  is 
on  the  principle,  that  he  who  takes  a  part  of  the  profits  indefinitely  shall,  by  opera- 
tion of  law,  be  made  liable  for  the  losses,  inasmuch  as  he  takes  fh)m  the  creditors  a 
part  of  that  fund  which  is  the  security  for  the  payment  of  their  debts.  Tb. ;  Holt  v. 
fcemodle,  1  Iredell,  (Law,)  199 ;  Cox  v.  Delano,  3  Dev.  89 ;  Pott  v,  Eyton,  3  Man. 
Gran.  Si  Scott,  32,  39.  m 

The  result  of  the  authorities  appears  to  be  that,  where  two  or  more  agree  simply  to 
enter  into  a  trade  or  adventure,  and  to  share  the  profits  thereof,  they  will  be  partners 
in  those  profit? ;  but  that  if  one  be  a  mere  servant  or  agent  in  the  concern,  and  re- 
ceive his  share  of  the  profits  in  lieu  of  wages,  then,  as  there  is  no  mutuality  between 
the  parties,  they  are  not  partners.  And  the  distinction  seems  not  to  be  unreasonable ; 
Ibr  if,  on  the  one  hand,  it  be  said  that  A.  &  B.  agree  to  divide  the  profits,  and,  on  the 
other,  that  A.  agrees  to  give  B.  one  half  or  any  other  proportion  of  the  profits  as  a 
remuneration  for  his  trouble,  these  two  modes  of  expression,  though,  in  some  aspects, 
apparently  looking  to  the  same  result^,  yet  in  fact  convey  very  dififerent  notions  of 
tae  rights  existing  between  the  parties.  In  the  former  case,  the  natural  inference  is, 
tkat  A.  and  B.  have  equal  rights  in  aU  that  concerns  the  profits,  though  one  only  may 
poaaew  the  capitaL    In  the  latter  case,  the  inferenoe  is,  that  A.  has  the  sole  control 
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upon  this  principle  it  has  been  held,  that  even  an  executor,  vho 
continued  his  testator's  share  in  a  firm  for  the  benefit  of  the  infant 
child  of  the  deceased,  and  who  carried  the  receipts  of  the  business 
to  the  account  of  the  infant,  taking  no  part  of  the  profits  liimself, — 
was  personally  liable,  as  a  partner,  to  persons  who  became  creditors 
of  the  firm  after  the  testator's  death,  although  his  name  was  not 
added  to  the  firm  (z). 

And  as  it  is  the  right  to  participate  in  the  profits  of  the  concern 
which  constitutes  a  partnership,  qvoad  third  parties ;  so  the  liability 
of  each  partner  to  such  parties,  dates  from  the  term  at  which  he 
was  entitled  to  an  account  of  the  profits  of  the  partnership  busi- 
ness (a).  ' 

But  it  is  not  necessary,  as  has  been  already  observed,  in  order  to 
make  persons  liable  to  third  persons  as  partners,  that  there  should 
be  a  communion  of  loss  between  them.  If  there  be  a  right  to  share 
the  profits,  the  party  is  liable,  although  it  were  agreed  that  each 
individual  should  sustain  his  own  losses  (b).^  Thus,  whore  two  ship 
agents  agreed  to  reside  near  each  other,  and  that  each  should  allow  to 
the  other  certain  proportions  of  that  other's  commissions  and  profits, 
and  of  the  discount  on  the  bills  of  the  tradesmen  employed  in  the 
repairs  of  their  respective  ships ;  but  that  each  should  bear  his  own 
losses :  it  was  held  that  they  were  liable  to  third  persons  as  part- 
ners (c).  And  so,  in  a  subsequent  case  (d!),  the  Court  said  that  the 
principle  was,  that  where  two  houses  agree  .that  each  shall  share 


(z)  Wip^htraan  v.  Watson,  1  M.  &  S. 
412.  Collyer  Partn.  §002  ;  Alsop  ©.  Math- 
er, 8  Conn.  oST ;  Story  Partn.  §70.  As  to 
the  liability  of  the  part-owner  of  a  ship  ; 
Harrington  v.  Fry,  9  Moore,  344 ;  S.  0.  2 
Bing.  179.  Registered  owner;  Cox  r. 
Rei.l,  1  K  d;  :SI.  199 :  S.  C.  1  C.  &  P.  602. 

(n)  Gabriel  v.  Evill.  9  M.  &  W.  297 ; 
Battley  v.   Bailev,   1   Scott,   N.  R.   143; 


HoweU  V,  Brodie,  8  Scott,  372. 

(b)  Bond  V.  Pittard,  3  M.  &  W.  357. 

(c)  Wangh  v.  Carver,  2  H.  Bl.  235; 
Heskcth  v.  Blanchard,  4  East,  146;  Ez 
parte  Hamper,  17  Ves.  412. 

(d)  Cheap  v.  Gramond,  4  B.  &  Aid.  663, 
670;  and  see  Smith  t-.  Watson,  2  B.  &  C. 
401 ;  S.  C.  3  D.  &  R.  751. 


over  the  entire  concern,  subject  to  aooount  to  B.  for  his  share  of  the  profits.  See 
Bartlett  v.  Jones,  2  Strobhart,  471 ;  Bartlett  v,  Sevy,  ib. ;  Dwinel  v.  Stone,  30  Maine, 
88 1 ;  Collyer,  Partn.  §  39. 

It  is,  however,  difi&cult  to  reconcile  all  the  cases  upon  any  clear  principle  of  dis- 
tinction that  has  been  adopted.  The  distinction  taken  by  Lord  Bldon,  though  said,  in 
many  ca'^es,  to  be  well  established,  and  though  generally  admitted  to  be  a  correct 
statement  of  the  law  on  this  subject,  is  very  far  from  furnishing  a  plain  and  simple 
test  or  clear  line  of  division  ^tween  those  cases  which  have  been  decided  to  constitute 
partnerships,  and  those  which  have  been  held  to  Ml  short  of  it.  That  distinction  ia, 
'*  that  if  a  man  stipulates  that,  as  the  reward  of  his  labor,  he  shall  have,  not  a  spe- 
cific interest  in  the  business,  but  a  given  sum  of  money,  even  in  proportion  to  a  given 
qwrntum  of  the  profits,  that  will  not  make  him  a  partner ;  but  if  he  agrees  fbr  a  part 
bf  the  profits,  as  such,  giving  him  a  right  to  an  account,  though  having  no  property 
in  the  capital,  he  is  as  to  third  persons,  a  partner."  Exparte  Hamper,  17  Vesey,  404, 
412.  ^Ir.  Justice  Story  comments  fully  upon  this  in  Partn.  §  34,  §  36.  See  3  Kent 
(oth  ed.)  34;  Cary,  Partn.  11;  Champion  v,  Bostwick,  18  Wendell,  186;  Denny  v. 
Cabot,  6  Metcalf,  90 ;  Loomis  v.  Newhall,  12  Conn.  69  ;  Chase  v.  Barrett,  4  Paige,  148 ; 
Bratlley  v.  White,  10  ^letcalf,  303  ;  Clement  r.  Hadlock,  13  N.  Hamp.  185.  A  contin- 
gent interest  in  tlie  profits  will  make  a  man  or  partner  pro  ianio,  though  he  mi^  have 
parted  with  every  other  interest  as  a  partner.    Ex  parte  Wilson,  Buck.  48. 

1  This  is  on  the  ground,  that  he  has  entered  into  a  legal  contract  or  undertaking, 
which  as  between  himself  and  the  world  controls  the  stipulation.  Consider  GeddeB  »• 
Wallace,  2  Bligh,  270 ;  Gill  v.  Kuhn,  6  Serg.  &  R.  338 ;  Jordan  v.  Wilkins,  3  Wash.  C. 
C  11^ ;  Waldan  (;.  Sherburne,  16  John.  409. 
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inih  the  other  the  money  received  in  a  certain  part  of  their  hnsi-  Pabtotes. 
nesa,  they  are,  as  to  such  part,  partners  with  regard  to  those  who  n^-v^v^ 
deal  with  them,  though  they  may  not  be  partners  inter  se.  How  pap- 

Nor  will  a  man  be  the  less  liable  to  third  parties  as  a  partner,  tL«>me^ 
because  he  is  not  entitled  to  any  definite  share  in  the  profits  of  the  partners 
concern.     And,  therefore,  where  W.  advanced  to  S.  and  S.,  who  as  to  third 
were  then  carrying  on  business  in  partnership,  the  sum  of  24,000i,  P®"****"* 
and  all  three  executed  a  deed  by  which  a  joint-stock  was  created,  need^ot 
but  W.  was  not  to  have  any*  definite  proportion  of  profits,  but  was  be  entitled 
to  have  an  account  of  the  profits  as  between  themselves,  so  as  to  **!  *  ^^^' 
get*  2000i.  or  24:OOi.  a  year,  as  the  case  **might  be,  out  of  the  clear  of  the 
profits :  it  was  held,  that  although  W/s  name  never  appeared  to  the  profits, 
world  as  a  partner,  yet  he  was  liable  as  such  (e).  [  *219  ] 

In  the  ordinary  case  of  contracts  for  goods  sold  and  delivered,  or 
for  work  and  labor,  or  other  implied  contracts,  a  dormant  partner  ^ 
is  equally  liable,  when  discovered,  with  those  who  are  held  out  to 
the  world  as  partners  (f).^  And  it  would  seem  that  the  same  rule 
applies,  even  to  cases  of  express  contracts  not  under  seal ;  it  having  » 

heen  held  that,  where  A.,  B.,  and  C.  were  in  partnership  as  type- 
founders,— ^C.  being  a  dormant  partner, — and  A.  and  B.  entered 
into  a  written  agreement  with  the  plaintiff,  to  employ  him  as  fore- 
man in  the  business  for  a  certain  term,  and  at  certain  wages  ;  the 
plaintiff  could  maintain  an  action  against  A.,  B.,   and  C,  on  this 


t 


(«)  ^zjporfe  Chuck,  8  Bmg.  469.  dormant  partners;  De  Man  tort  v.  Saun- 

/)    Jh-  Tindal,   C.    J.,  Beckham    v,  ders,  1  B.  &  A<i.  308.     Dormant  partner 

Knight,  a  Soott,  G19,  63o ;  and  see  Evans  may  sue ;  CotUay  r.  Fennell,  10  B.  &  C. 

r.  Drummond,  4  Ksp.  89 ;  Parkin  v.  Car-  (571 ;  unless  the  other  partner  represented 

nithcrs»  3  Id.  24r>^;  Lloyd  v.  Ashley,  2  C.  that  he  alone  was  interested;  Lucas  v.  De 

&  P.  138.    Creditors  are  not  obliged  to  sue  la  Cour,  1  M.  &  S.  2-19. 


*  In  the  legal  acceptation  of  the  term  dormant^  as  applied  to  partners  in  tratle,  every 
pwrtner  is  considered  dormant,  unless  his  name  is. mentioned  in  the  firm,  or  embraced 
under  general  terms,  as  the  name  of  one  of  the  firm,  and  company,  ^iitchell  v.  Dall, 
2  Har.  &  Gill,  159  ;  Kelly  v.  Hurlburt,  5  Cowen,  534;  Desha  v.  Holland,  12  Alabama, 
513 ;  Goddard  v.  Pratt.  10  Pick.  428,  429.  Where  a  partner  is  actually  unktwwn  to 
the  world,  he  is,  more  strictly  speaking,  a  necret  partner.  Col  Iyer,  Partn.  §  4  ;  United 
fiUtefl  Bank  r.  Binney,  o  Mason.  186 ;  S.  C.  5  Peters  (U.  S^.)  .>2y. 

2  See  Boardman  v,  Keeler,  2  Venn.  65  ;  Etheridge  v.  Binnev,  9  Pick.  272 ;  Bank  of 
r.  States  r.  Binney,  5  Mason,  187,  188 ;  Winship  v.  Bank  of  U.  States,  5  Peters,  562, 
563 ;  IHtts  r.  Waugh,  4  Mass.  424  ;  Graff  t*.  Hitchman,  5  Watts,  454 ;  Lea  v.  Guicc,  13 
a  &  Marsh.  656;  Robinson  v.  Wilkinson,  3  Price,  538;  Collyer,  Partn.  §  120,  and 
note,  §  §  384,  586 ;  Grosvenor  v.  Lloyd,  1  Metcalf,  19.  It  is  now  an  undoubted  and 
nnlTersal  proposition,  that  a  dormant  partner  is  liable  in  all  eases  for  the  contracts 
of  the  firm  during  the  time  that  he  is  actually  a  partner.  Hubert  v.  Nol»on,  Davics 
B.  L.  8 ;  Win  tie  t».  Crowther,  1  Crom.  &  Jer.  316;  U.  States  Pank  v.  Binnev,  o  Mascm, 
176 ;  Etheridge  r.  Binney,  9  Hck.  272  ;  Winship  r.  Bank  of  U.  States,  5  I'eters.  529 ; 
Collyer.  Partn.  3H4.  Where  two  partners,  one  ostensible,  the  other  dormant,  n greed, 
by  private  articles  of  copartnership,  to  transact  business  in  the  name  of  the  ostensi- 
ble partner,  Nathan  Smith,  but  the  business  was  carried  on  in  the  name  of  -lV.  Smith  : 
beld,  in  an  action  against  the  partners,  on  a  contract  made  in  the  name  of  N. 
Bmiih,  that,  to  avail  themselves  of  this  objection,  the  defendants  must  plead  it  In 
abatement.    Mifflin  v.  Smith,  17  Serg.  &  R.  165. 

The  liability  of  a  dormnnt  partner  to  creditors  may  be  avoided  by  pntof  of  actual 
fraud  in  the  formation  of  the  partnership,  if  no  part  of  the  funds  have  been  received 
by  such  dormant  partner.  Mason  r.  Connell,  1  Whart.  381 ;  Wood  v.  Connell,  2  Whar^ 
Ion,  542.  The  law  relative  to  dormant  partners  seems  to  be  confined  to  trade  and 
eonmeroe,  and  does  not  extend  to  speculations  in  the  purchase  and  sale  of  land.  See 
PStto  V.  W^augh,  4  Mass.  424 ;  Smith  v,  Barnham,  3  Sumner,  485,.  470 ;  3  Kent  (6th 
•d.)  SI  note  (a). 
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PAxnrERs.  agreement,  for  a  wrongful  dismissal  from  their  servioe ;  althongh, 
v^-N^^s^  at  the  time  the  agreement  was  entered  into,  the  plaintiff  did  not 
How  par-  know  that  C.  was  a  partner,  and  although  he  was  not  named  in  and 
iwcome^     had  not  signed  such  ageerment  (jg), 

partners         In  the  case  of  a  partner  retiring  from  a  firm,  and  withdrawing 
as  to  third  liig  name  therefrom,  the  distinction  is,  that  he  still  remains  liable, 
persons.      -^  j^^  agree  to  receive,  notwithstanding  his  secession,  a  share  of  the 
^rtnerf     profits,  as  such,  indefinitely :  but  it  is  otherwise  if  he  be  merely  en- 
titled to  a  certain  annuity,  or  fixed  sum,  not  dependent  upon,  or 
payable  according  to  the  profits,  but  payable  at  all  events ;  and,  in 
such  a  case,  there  is  no  objection  to  the  outgoing  partner  relying 
npon  the  profits,  merely  as  a  fund  for  payment  of  the  money  se- 
cured to  him  (A). 
Nominal  ^  nominal  partner  is  one  who,  without  having  an  actual  interest 

par  n  r.  .^  ^j^^  profits  of  a  concern,  or  being  in  reality  a  partner,  allows  his 
name  to  be  used,  or  agrees  that  it  shall  be  continued  therein  as  a 
partner ;  and  the  rule  is,  that  such  a  person  is  clearly  liable  as  a 
partner,  on  all  transactions  in  which  third  parties  engage  with,  or 
give  credit  to  the  firm  on  the  faith  of  his  being  a  partner  (%)}  This 
[  **220  ]  rule  has  no  reference  to  the  real  transaction  *^or  understanding  be- 
tween the  parties  themselves,  but  is  founded  on  principles  of  gen- 
eral policy  and  expediency,  and  with  a  view  to  prevent  the  frauds 
and  inconveniences  to  which  creditors  would  be  exposed,  were  parties 
allowed,  with  impunity,  to  afford  to  others  the  means  of  assum- 
ing an  appearance  of  credit  and  responsibility .^    Hence  it  is,  that 

(g)   Drake  r.  Beckham,  11  M.  &  W.  (t)  Per  Parke,  J.,  Dickinson  ©.  Valpy, 

Slo,  in  error ;  S.  C.  9  M.  &  W.  79  ;  ovei>  10  B.  &  C.  12S,  Ul :  Waugh  v.  Carver,  2 

ruling  Beckham  p.  Knight,  mpra.  H.  Bl.  2.>o ;  Dc  Berkom  v.  Smith,  1  Esp. 

ih)  Waugh  p.  Carver,  2  H.  Bl.  247;  S.  31;    Gindon  ».   Robson,    2   Camp.    302; 

C.  1  Smith  R.  Cas.  (2(1  cd.)  490 ;  Grace  r.  M'lver  r.  Humble,  16  East,  174 ;  Smith  r. 

Smith,  2  Bl.  R.  1)9S ;  Ex  jmrte  Hamper,  17  Watson,  2  B.  &  C.  411 ;  S.  C.  3  D.  &  R. 

Ves.  401;  Ex  parte  Rowlandson.  1  Rose,  751.     A   nominal  partner  need    not  be 

Bk.  C.  91.    See  Withington  v.  Hei-ring,  5  joined  as  a  co-plaintiff,  if  not  expressly  a 

Bing.  442 ;  S.  C.  3  M.  <fc  P.  30 ;  Bloxam  v,  party  to  the  contract ;  Id.;  Kell  v,  Nainby, 

Pell,   2   W.  Bl.   999 ;  Ex  parte  Wheeler,  10  B.  &  C.  20. 
Buck,  48  ;  Ex  parte  Chuck,  8  Bingh.  469. 

1  Steams  v.  Haven,  14  A^ermont,  r>40 ;  3  Kent  (oth  ed.)  32,  33 ;  Benedict  t>.  Davis,  2 
M'Lcan,  347  ;  Collyer,  Partn.  §  .sU,  et  seq, 

2  See  3  Kent  (oth  ed.)  32,  33  •  l^urviance  v.  M'Clintee,  6  Serg.  &  R.  2o9 ;  Gill  r. 
Kuhn,  ib.  333;  Dob  v.  Halsey,  16  John.  40;  Shubrick  v.  Fisher,  2  Desaus.  118;  (>8 
borne  v.  Brennan,  2  Nott  ^  Mc.  427.  If  a  person  be  charged  as  a  nominal  partner, 
evidence  of  lending  his  name  to  the  firm  cannot  be  rebutted  by  showing  that  he  had 
no  interest  as  a  partner.  (\)Uyer,  Partn.  §  9(5.  If,  however,  there  be  a  partnership 
as  to  third  persons,  the  presumption  of  law  is  that  there  is  a  partnership  between 
the  parties.  Ib ;  Per  Loixi  Ellen  borough.  Peacock  v.  Peacock,  2  Camp.  25. 

The  term  *'  holding  one^s  self  out  as  partner  "  imports  at  least  the  voluntary  act  of 
the  party  so  holding  himself  out ;  for  else  he  might  incur  a  painfull  responsibility 
through  the  fraud  or  the  rashness  of  others.  Collyer,  Partn.  §  97.  No  particular 
mo<lo  of  holding  one's  self  out  is  requisite.  If  a  man  do  acts,  of  whatever  kind, 
sufficient  to  induce  others  to  l)elieve  him  a  partner,  he  will  be  liable  as  such.  Buck- 
-  ingham  v.  Burgess,  3  Al'Lean,  3(»4,  549 ;  Leavitt  v.  Peck,  3  Conn.  324. 

Slight  circumstances  are  sometimes  found  sufficient  to  satisfy  a  jury  that  a  person 
has  held  himself  out  to  the  world  as  a  partner.  Parker  v.  Barker,  1  Brod.  &  Bing. 
9 ;  3  Moore,  226 ;  Collyer,  Partn.  §  89.  But  the  mere  fact  that  persons  have  given  a 
joint  order  for  goods  will  not  make  them  jointly  liable  as  partners,  if  it  appear  upon 
the  whole  of  the  transaction  that  the  seller  intended  to  accept  their  several  responsi* 
biUty  only.    CoUyer,  Partn.  §  91 ;  Gibson  v,  Lupton,  9  Bingh.  297.    The  &ct  that  two 
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a  mere  repreaentation  by  one  person,  that  he  is  partner  with  anoth-  Pibtnus. 
er,  will  render  him  responsible  as  a  partner,  to  a  creditor  who  fur-  \^^>y^^/ 
nished  goods  to  both  on  the  faith  of  such  representation  (k)  ;  and,  How  par- 
in  like  manner,  it  has  been  said,  that  a  nominal  partner  will  be  ^^^^^ 
liable,  even  although  the  plaintiff  did  not,  at  the  time  of  the  deal-  partners 
ing,  know  that  he  was  a  partner,  or  that  his  name  was  so  used  (2).^  ^  tothixd 
But  this  latter  position,  it  has  been  well  observed,  appears  very  T^^^' 
questionable ;  inasmuch  as  the  reason  of  the  rule  wjiich  imposes  on 
a  nominal  partner  the  responsibilities  of  a  real  one  does  not  apply, 
where  the  person  who  decJs  with  the  firm  has  never  heard  of  the 
nominal  partner  as  a  component  part  of  it  (m),'^ 

It  has,  however,  been  held,  that  where  parties  have  notice  that  it  Not  liable 
has  been  agreed  between  two  persons,  who  appear  to  the  world  as  Jji^j^^^ 
partners,  that  one  of  them  shall  not  participate  in  the  profits  and  notice. 
losses,  and  shall  not  be  liable  as  a  partner,  such  person  is  not  liable 
to  those  who  have  such  notice  (n).^ 

If  an  infant  partner  do  not,  on  coming  of  age,  repudiate  the  infant 
partnership,  he  will  be  liable  on  the  subsequent  contracts  of  the  pejrt&er. 
firm  (o).* 

With  reference  to  the  liability  of  the  subscribers  to,  or  members  of Vem^ 
of  unincorporated  companies,  to  the  creditors  of  such  companies,  benof  un- 
the  rule  would  seem  to  be :  that  if  the  company  be  complete,  and  »ooppor»- 
the  subscriber  or  member  has  actually  acquired  a  right  to  a  share  of  panicB." 
the  profits,  he  is  responsible  to  third  persons  as  a  partner ;  but  that, 
where  no  regular  company  has  been  actually  and  definitely  formed, 
80  that,  in  reality,  no  partnership  exists,  a  subscriber  is  not  respon- 
sible to  third  parties,  unless  he  has  either  actualfy  made  or  author- 
ized the  making  of  the  particular  contract  upon  which  he  is  charged ; 

(k)  De  Berkom  v.  Smith,  1  Esp.  R.  29 ;  tell,  cited  2  H.  Bl.  242. 
See  Ridgway  b.  Phillip,  1  Cr.  Mees.  &        (m)  1  Smith,  L.  G.  d07. 
Bo8.  415.    Admission  in  letters  that  a        (n)  Alderson  v.  Pope,  1  Camp.  404,  n^ 

urtj  was  a  shareholder ;  Haryey  v.  Kay,  Batty  v,  M'Cundie,  3  G.  dc  P.  202. 
9  B.  &  C.  350.  (o)  Goode  r.  Harrison,  5  B.  &  Aid.  147. 

{I)  Per  Lord  Mansfield,  Toong  v,  Az- 
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persons  sign  a  note  jointly  has  been  held  not  to  prore  a  partnership  between  them. 
Hopkins  v.  Smith,  11  John.  161.  But  as  to  the  ease  where  two  persons  draw  a  bill  of 
exchange.  See  Garrick  v.  Vickary,  Doag.  653  note ;  Do  Berkom  r.  Smith,  1  Esp.  29 ; 
d  Kent  (5th  ed.)  30,  and  note.  A  stipulation  that  a  firm  shall  be  governed  by  a  per- 
■on's  advice  does  not  constitute  that  person  a  partner.  Barklie  v.  Scott,  I  Huds.  & 
Bro.  83.  So  the  facts,  that  several  persons  associated  together  to  run  a  line  of  stage 
eoaches,  that  they  had  a  general  meeting,  and  that  debts  were  contracted  on  account 
of  the  company,  do  not  prove  a  partnership  as  between  them.  Chandler  v.  Brainard, 
14  Pick.  285 ;  Clark  v.  Keed,  1 1  Pick.  446.    See  Smith  v.  Edwards,  2  Harr.  &  Gill,  411. 

1  Johnston  v.  Warden,  3  WatU,  39  ;  Collyer,  Partn.  §  86,  and  note. 

«  Collyer,  Partn.  §  86,  note;  Dickenson  v.  Valpy,  10  B.  &  Cress.  140;  Benedict  v. 
Bavies,  2  M'Lean.  347. 

•  See  Carter  v.  Whalley,  1  Bam,  &  Adol  11 ;  Wright  v.  Powell,  8  Alabama,  560 ; 
Markham  v.  Jones,  7  B.  Monroe,  456.  In  reference  to  the  effect  of  a  knowledge  by 
third  persons,  seeking  to  charge  parties  as  partners,  of  the  agreement  under  which 
fhey  are  associated  together.  See  Denny  v.  Cabot,  6  Metcalf,  93,  94 ;  Livingston  v. 
Sooeerelt,  4  John.  151 ;  Boardman  v.  Gore,  15  Mass.  839 ;  Gram  r.  CaldweU,  5  Gowen, 
489 ;  Bailey  v.  Clark,  6  Pick.  872. 

«  Aale,  8U,  in  aoto. 

82 


250  PARTICtrLAE  PEBBOlTfl  OOHPBXENT  TO  CONIRACI. 

Paxthsrs.  or  has  so  interfered  in  the  aflfairs  of  the  concern,  as  to  hold  himself 
v^^v^%^  out  to  the  public,  and  amongst  others,  to  the  plaintiff,  as  a  partner 
liability     therein  (»). 

Srt  o?un-       ^Accordingly,  it  has  been  held,  that  if  a  subscriber  to  such  an  un- 
incorpora-  dertaking  interfere  in  the  management  thereof  by  becoming  a  di- 
ted  com-      rector,  and  acting  as  one  (q) ;  or  by  being  a  party  to  resolutions, 
r^^i  1  ^^®^^y  orders  for  materials  or  the  like  are  given  (r) ;  and  there  be 
l    ^^^  J  no  evidence  which  would  warrant  the  jury  in  finding,  that  the  plain- 
tiff and  defendant  did  not  mean  to  contract  on^the  footing  of  the 
defendant's  personal  liability,  but  only  on  the  credit  of  the  funds  of 
the  concern  (s)  ;  the  defendant  will  be  responsible,  although  the  un- 
dertaking originated  in  a  fraud  to  which  he  was  not  pnvy  (t) ;  or 
although  he  has  not  become  an  actual  partner  by  signing  the  re- 
quired deed  (u)  ;  or  although  a  company  has  never  been  actually 
formed  (x)  ;  or  the  undertaking  has  been  abandoned  (if),  or  has  be- 
come insolvent  (z):     So  it  has  been  decided,  that  if  a  party  attend, 
in  the  character  of  a  shareholder,  a  meeting  of  the  members  of  a 
joint-stock  company,  that  is  su&cient  primd  facie  evidence,  to  charge 
him  with  an  engagement  entered  into  by  a  majority  of  the  share- 
holders, at  a  subsequent  meeting  which  he  does  not  attend  (a).     And, 
in  general,  wherever  the  Court  are  of  opinion  that  there  was  suffi- 
cient evidence  from  which  the  jury  might  infer,  either  that  the  de- 
fendant was  actually  a  partner  in  the  concern  at  the  time  the  con- 
tract was  made  (()  ;  or  that,  although  there  was  then  no  partnership 
in  fact,  he  held  himself  out  as  the  contracting  party  in  the  particu- 
lar instance,  he  will  be  liable  (c). 

But  the  mere  fact  of  consenting  to  the  insertion  of  his  name  in 
the  prospectus,  as*  a  provisional  committee  man,  does  not  render  a 
man  liable  on  the  contracts  entered  into  by  or  on  behalf  of  such 
committee,  unless  the  prospectus  contain  an  engagement  by  the 
committee  to  pay  expenses,  or  something  equivalent  thereto  (d) ; 
nor  does  a  member  of  a  provisional  committee,  who  first  takes  part 
'  in  the  affairs  of  a  company,  so  as  to  make  himself  individually 
liable  on  a  given  day,  thereby  make  himself  liable  for  services 
performed  for  the  company  after  that  day,  on  an  order  given  be- 
fore it  (e) 
[  ^222  ]  *So  it  is  clear  that  the  unauthorized  act  of  the  secretary  of  an 
intended  company,  in  inserting  the  name  of  a  subscriber  in  a  list 

Wood  V.  Duke  of  Argjrll,  6  M.  &  9.  Hone,  4  Bing.  28.    Obserrations  there- 

931.    See  Dickinson  v.  Valpy,  10  on,  in  6  Bing.  800,  per  Tindal,  C.  J. 
B.  &  C.  141,  142,  per  Parke,  J.;  Pox  ©.        (x)  Dickinson  v,  Valpy,  10  B.  &  C.  141. 

CUfton,  6  Bing.  779,  per  Tindal,  C.  J.;  U2 ;  Pox  v.  Clifton,  6  Bing.  776 ;  9  Id. 

Bourne  v.  Freeth,  9  B.  &  G.  632,  and  cases  115 ;  Maudslay  v,  Le  Blanc,  2  0.  &  P. 

cited  infra,  409. 

(q)  Maudslay  v,  Le  Blanc.  2  C.  &  P.        (y)  Doubleday  v.  Muskett,  7  Bing.  110; 

409 ;  Doubleday  ».  Muskett,  7  Bing.  110.  Nockells  v,  Crosby,  3  B.  &  C.  814. 
r)  Braithwaite  v,  Skofield.  9  B.  &  C.        (z)  Keasley  v.  Codd,  2  C.  &'P.  408. 

(a)  Harrison  v,  Heathom.  6  >L  &  Q. 


G.W8, 


4oa 


($)  Higgins  V,  Hopkins.  8  Exch.  163,  81. 

166.    But  see  as  to  the  above  proposi-  (b)  Beech  t».  Eyre,  5  M.  &  G.  415. 

tion,  Bailey  c.  Macaulay.  13  Q.  B.  815,  (c)  Lake  v,  Duke  of  ArgyU.  6  Q.  R 

880.  774. 

a)  ElHs  p.  Schmoeck,  3  M.  &  P.  220  j  (d)  Bailey  v.  Macauley.  13  Q.  B.  815, 

a  C.  5  Bing.  621.  826. 

(«)  £UiB  9.  SohsMMk.  iupra,*  Faring  (e)  Newton  v.  Belcher.  12  Q.  B.  931. 
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of  subscribers,  is  not  sufficient  to  render  such  subscriber  liable,  as  a   Pabtnxbs. 
partner,  to  third  persons  (/).     And  it  has  likewise  been  held,  that  v^">^^ 
a  party  who  merely  assents  to  his  name  being  published,  in  a  list  of  When  the 
the  provisional  committee  of  a  projected  railway  company,  does  not  Jh^^t^^^. 
thereby  impliedly  authorize  the  secretary  or  any  one  else,  to  pledge  sons  wiU 
his  credit  for  goods  supplied  to  or  work  done  for  the  company  (g),       render 

Where,  however,  there  is  evidence  that  such  a  party  has  acted  in  !J[Jty*ii|^ 
relation  to  the  proposed  scheme,  it  is  for  the  jury  to  say,  whether,  J^ 
by  so  doing,  he  has  authorized  the  solicitor  or  secretary,  or  any 
member  of  the  committee,  to  pledge  his  credit  for  the  necessary 
and  ordinary  expenses  to  be  incurred  in  the  formation  of  the  com- 
pany ;  and  if  so,  whether  the  work  was  done  or  the  credit  given  on 
the  faith  of  his  being  liable  (A). 

But,  where  it  appeared  that  the  defendant  was,  by  his  consent,  a 
member  of  the  provisional  committee  of  a  projected  railway  com- 
pany ;  that,  according  to  the  prospectus,  the  affairs  of  the  company 
were  to  be  under  the  control  of  a  managing  committee;  that  a 
managing  committee  had  been  appointed,  anj  that,  thereupon,  the 
provisional  committee  had  ceased  to  act ;  that,  after  this,  the  solici- 
tor of  the  company,  who  had  been  appointed  l^y  the  provisional  com- 
mittee, gave  orders  for  the  publication  of  advertisements ;  and  that 
the  defendant  had  twice  attended  meetings  of  the  provisional  com- 
mittee, but  that  he  was  not  on  the  managing  committee,  nor  a 
shareholder :  it  was  held,  that  these  facts  constituted  no  evidence  for 
the  jury,  of  the  defendant  having,  authorized  the  insertion  of  the 
advertisements,  nor  of  his  liability  (z).  And  so,  where  it  appeared 
that  a  prospectus  had  been  issued  for  the  formation  of  a  company, 
•which  prospectus  imported  only  that  the  company  was  to  he  formed, 
not  that  it  was  actually  formed :  it  was  held,  that  the  defendant, 
who  had  subscribed  his  name  to  this  prospectus,  and  who  was  pres- 
ent at  a  meeting  of  subscribers,  when  it  was  proposed  to  take  certain 
premises  for  the  purpose  of  carrying  on  the  business  of  the  com- 
pany,— ^which  were  afterwards  taken, — and  who  had  solicited  others 
to  become  shareholders,  but  had  never  paid  his  subscription,  **or  in-  |"  0223  ] 
terfered  in  other  respects  than  as  above  mentioned,  was  not  charge- 
able as  a  partner  for  goods  sold  to  the  company  Qc), 

Where,  however,  a  man  is  a  complete  partner  with  the  directors  How  fur  a 
of  a  joint-stock  company,  he  is   liable  on  all  contracts  which  are  wwnplete 
necessary  for  carrying  on  the  partnership,  or  which  are  usually  ex-  JJJha' 
ercised  by  partners  in  that  business  in  which  they  are  engaged ;  and  oompany 
any  restriction  wtfich,  by  agreement  amongst  the  partners,  is  at-  *■  liable, 
tempted  to  be  imposed  upon  the  authority  which  one  possesses  as 
the  general  agent  for  the  others,  is  operative  only  as  between  the 
partners  themselves ;  and  does  not  affect  third  persons  who  acquire 

(/)  Fox  ».  Clifton,  6  Bing.  776,  794.  kins,  15  M.  &  W.  617,  619 ;  and  see  pep 

Ig)  Barker  v.  Stead,  3  C.  B.  946;  Key-  Cur.  Bailey  v,  Macaulay,  13  Q.  B.  816, 

nell  V.  Lewis,  and  Wyld  v.  Hopkins,  16  M.  826 ;  WilUams  ».  Pigott,  tupra;  and  per 

&  W.  617,  619 ;  and  see  Williams  v.  Pig-  Alderson,  B.,  Bamett  v,  Lambert,  16  M. 

ott.  2  Exch.  201 ;  Rennie  v,  Wvnn,  4  Exch.  &  W.  489,  493. 

-691,  697.  (i)  Coolie  ».  Tonkin,  9  Q.  B.  936. 

(A)  ReyneU  v,  Lewis,  and  Wyld  v.  Hop-  (*)  Bourne  v.  Freeth,  9  B.  &  C.  632. 
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PiBTNEBs.  rights  bj  its  exercise,  tmless  tliej  know  that  sueh  restriction  has 
>-rf*^v'-s^  been  made  (Z). 

Party  not 

partner^  *      ^^^  there  is  no  liability  as  a  partner,  where  there  is  neither  a  . 
merely  be-  participation  of  profits,  nor  any  nse  made  of  the  party's  name  to  ob- 
cause  tain  credit ;  although  there  may  be  to  a  certain  extent  a  community 

eommxini*  ^^  interest.      Thus,  where  a  broker,  who  was  employed  by  several 
ty  of  in-     persons  to  purchase  tea,  of  which  he  and  his  employers  were  to  have 
tereat.        separate  shares,  borrowed  money  upon  the  security  of  the  tea  war^ 
rant,  without  the  knowledge  of  his  employers,  it  was  held  that,  they 
were  riot  liable  to  the  lender  (m).     And,  upon  the  same  principle,  it 
has  been  held,  that  a  purchase  by  one  of  several  parties,  on  an  agree- 
ment between  them  that  each  shall  have  a  distinct  share  of  the 
whole,  without  any  communion  of  profit,  does  not  create  a  partner- 
ship between  them,  so  as  to  render  them  jointly  liable  to  third  per- 
sons (n).^ 
of  partner       ^^  *^^  members  of  a  partnership  enter  into  a  contract;  and  aftep- 
admitt^     wards  admit  another  member  into  the  firm,  the  fact  of  such  other 
■nbse-        member  thus  acquiring  an  interest  in  the  subject-matter  of  the  con- 
2Sb  con-  ^  tract,  does  not  make  him  a  party  thereto,  or  liable  thereon  (o)  ;  and 
tract*         so,  where  a  banking  firm  made  payments,  professedly  on  behalf  of  a 
customer,  but  without  his  authority  ;  and  the  sums  so  paid  were  en- 
tered to  his  debit  in  the  books  of  the  firm,  and  afterwards  new  part- 
ners were  admitted  ;  it  was  held  that  the  new  firm  was  not  liable  to 
the  customer  for  such  payments, — there  having  been  no  agreement 
between  the  old  firm,  the  new  firm,  and  the  customer,  that  the  new 
firm  was  to  be  substituted  as  debtor,  in  lieu  of  the  old  (p). 
^-adyen-        jf  several  persons  agree  upon  an   adventure,  and  each  is  **to  far^  • 
r  *224  1  ^^*^  ^  certain  proportion  of  goods  for  the  same,  the  whole  of  such 
*"  ^  adventurers  are  not  liable,  jointly,  for  the  share  of  each  ;  but  each 

is  liable,  individually,  to  the  party  who  supplied  his  share  ;  and  no  • 
partnership  arises  as  to  the  goods  till  they  are  mixed  in  a  common 
stock  (q).     But  where  the  agreement  is  for  a  joint  purchase  for  the 
adventure,  the  joint  interest  and  partnership  commences,  and  the 
joint  responsibility  attaches,  immediately  the  goods  are  bought  (r).^ 

n)  Hawken  v.  Bourne,  8  M.  &  W.  703,        (o)  Beale  v.  MoaU,  10  Q,  B.  976;  and 

710 ;  and  see  Tredwen  o.  Bourne,  6  M.  &  see  Toung  v.  Hunter,  4  Taunt.  583.   ' 
W.  461.    For  the  rule  with  regard  to  the        (p)  Crauftird  v.  Cocks,  6  Exch.  287. 
liability  of  the  members  of  a  club,  see        (q)  SaTille  v.  Robertson,  4  T.  R.  720. 
Todd  V,  Emly,  8  M.  &  W.  605 ;  S.  C.  7  M.        (r)  Qouthwaite  o.  Duckworth,  12  East, 

&  W.  427,  and  Flemyng  v.  Hector,  2  M.  &  421 ;  Smith  v.  Watson,  2  B.  &  C.  401 ;  S. 

W.  172.  C.  3  D.  &  R.  761.    See  also  Gardiner  ». 

(m)  Hoare  v.. Dawes,  Dougl.  371.  Childs,  8  C.  &  P.  345.    See  Campbell  e. 

(ft)  Coope  V.  Eyre,  1  H.  BL  37. 46 ;  2  Id.  Calhoun,  1  Pennayly.  140 ;  CoUyer  Partiu 

234.    See  Cothay  v.  FenneU,  10  B.  &  C.  §512. 
671. 


1  Holmes  v.  United  Ins.  Co.  2  John.  Cas.  329 ;  Post  v.  Eimberley,  9  John.  470 ;  Ob- 
borne  V.  Brennan,  2  Nott  &  M'C.  427. 

'  If  the  purchase  be  on  separate,  and  not  on  joint  account,  yet  if  the  interests  of 
the  purchasers  are  afterwards  mingled,  with  a  view  to  a  joint  sale,  a  partnership 
exists  tram  the  time  that  the  shares  are  brought  into  a  common  mass.  3  Kent  (3a 
ed.)  26 ;  Sims  v.  Willing,  8  S.  &  R.  103 ;  Brooks  v,  Evans.  5  Watts,  196. 

Where  two,  being  joint  owners  of  a  vessel,  agreed  to  send  her  on  a  foreign  Toyaoe 
fbr  their  mutoal  benefit ;  and  a  part  of  the  outward  cargo  wa«  puFahased  by  each, 
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ThuB,  where  it  appe&reii  that  the  proprietors  of  a  stage-coach  di-   Pabtnsbs. 
vided  a  road  into  different  stages,  and  were  severally  the  owners  of  v^->^^^.^ 
the  horses  and  harness  which  drew  the  coach  through  their  respective  ^^^  P"^ 
stages,  and  severally  provided  stabling,  food,  and  horse-keepers,  on  Jl^™* ^ 
those  stages  ;  and  that  the  profits  were  divided  in  proportion  to  the  partners 
number  of  mUes  for  which  they  respectively  horsed  the  coach  ;  and  **  *^  ^^"'^ 
there  was  no  evidence  that  purchases  made  by  the  separate  propri-  P®"^^®' 
etors  were,  upon  the  general  adjustment  of  accounts,  computed  as 

f^art  of  the  general  outgoings  ;  a  vendor,  by  whom  goods  were  de- 
ivered  to  one  of  the  proprietors,  for  the  use  of  his  horses,  was  held 
entitled  to  recover,  only  from  the  proprietor  with  whom  he  immedi- 
ately dealt  (9).^  And  the  reason  of  this  and  similar  decisions  has 
been  stated  to  be,  not  the  fact  of  its  being  notorious  that  each  pro- 
prietor does,  in  fact,  wonk  the  coach  with  his  own  horses ;  but  that 
the  true  construction  of  an  agreement  among  several  to  carry  on 
such  an  adventure  is,  that  each  is  authorized  by  the  others,  to  con- 
tract for  the  materials  to  be  used  by  him  in  such  adventure,  only 
on  his  own  account  (t). 

There  are  also  various  transactions,  by  virtue  whereof  a  party  may  ^^?*^ 
receive  a  portion  of  the  profits  of  an  adventure,  without  becoming  p^^y  may 
liable  as  a  partner,  he  not  b^ing  one  in  reality,  or  acting  in  that  r«ceiTe  a 
character.     Thus  it  has  been  held,  that  the  receipt  of  a  per^centage  ■^•J®  **' 
on  the  gross  amount  of  sales  made  to  certain  customers^  by  the  per-  Without 
son  who  recommends  such  customers,  does  not  make  him  a  partner  becoming 
as  to  third  persons  (u),^     And  so  it  is  where  remuneration  is  made  *P*'*"^®'' 
to  a  traveller,  or  to  a  clerk  or  other  agent,  by  a  portion  of  the  sums 
received  by  or  for  his  master  or  principal,  in  lieu  of  a  fixed  salary,^ — 
this  being  only  a  mode  of  payment  adopted  to  increase  or  secure  exer- 
tion (x); — *or,  in  the  case  of  a  factor  who  receives  for  his  commission  [  ^226  ] 
a  percentage  on  the  price  of  the  goods  sold  by  him,  instead  of  a  cer- 
tain sum  proportioned  to  the  quantity  of  goods  so  sold  (j/). 

So,  if  the  proprietor  of  a  lighter  agree  with  the  person  who  works 
it,  that,  in  consideration  of  his  labor,  he  shall  receive  half  the  gross 
earnings,  there  is  no  joint  liability  (z).*  Nor  does  a  partnership 
arise,  on  an  agreement  between  the  owner  of  cattle  and  the  occupier 
of  land,  that  the  cattle  shall  be  pastured  upon  the  land,  and  that, 
after  they  are  fatted  above  a  certain  value  at  which  they  are  estimat- 

(<)    Barton  v.  Hanson,  2  Tannt  49 ;        (x)  Benjamin  v.  Portens,  2  H.  Bl.  590 ; 

orerraling  G.  B.  McDonald's  decision,  in  2  M^er  v.  Sharp,  6  Taunt.  74 ;  Ihc  parts 

Camp.  97.  Hamper,  17  Yes.  404 ;  Cheap  «.  Cramond, 

(I)  See  per  Parke,  B.,  WUson  v.  White-  4  B.  &  Aid.  668,  670. 

head,  10  M.  &  W.  503,  504.  (y)  Dixon  t^.  Cooper,  8  Wils.  40. 

(II)  Pott  V.  ByUm,  3  G.  B.  32 ;  and  see        (x)  Dry  v.  BosweU,  1  Gamp.  829 ;  Col- 
Cawap  V,  Gramond,  4  B.  <&  Aid.  663,  670.    Iyer  Partn.  §35. 

•eparatelj,  and  part  by  both,  jointly :  it  was  held,  that  they  were  stiU  bat  tenants  in 
eommon  of  the  property,  and  not  partners ;  and  that  therefore  a  creditor  of  both 
owners,  for  cordage  for  the  yessel,  was  not  entitled  to  priority  in  payment  out  of  the 
veesel  and  cargo,  against  the  separate  creditors  of  either.  Harding  v,  Fozcroft,  6 
GreenL  76 ;  GoUyer,  Partn.  §  515. 
1  See  ante,  216,  note. 

<  See  Gollyer,  Partn.  §  35,  note. 

<  CoUyer,  Partn.  §  44,  and  note ;  ante,  214,  note,  215. 
«  See  Collyer,  Ptotn.  S  36,  and  note. 
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FiBTsmt.  ed,  the  profit  shall  be  equally  divided  between  the  proprietor  of  the 
■^^-N'"'^/  cattle  aod  the  landowner ;  such  transaction  being  merely  a  mode  of 
paying  for  the  pasture  (a).' 

But  an  agreement  between  a  merchant  and  a  broker,  that  the  lat- 
ter should  purchase  goods  for  the  former,  and  should  receive  for  big 
trouble,  in  lieu  af  brokerage,  a  certain  proportion  of  the  profits  aris- 
ing from  the  sale,  and  should  bear  a  proportion  of  the  losses,  may 
render  the  broker  liable  as  a  partner  to  third  persons ;  because;  al- 
though such  an  agreement  does  not  vest  in  the  broker  any  share  in 
the  property  bo  purchased,  or  in  the  proceeds  thereof,  he  is  entitled 
thereunder  to  an  account  of  the  profits  (b). 

2-  Right  of  one  Parinef  to  sue  another  at  Law. 
Gnmu-        It  is  a  clear  general  rule,  that  one  partnef  cannot  sue  his  co-part- 
pI^^      ner  at  law  in  respect  of  the  partnership  accounts,  or  in  any  other 
oiNHOT        matter  connected   with   the   partnership  transactions  ;  whether  the 
SUB  *K-      firm  exist  for  general  purposes,  or  have  reference  only  to  a  particu- 
J^JJ?*  **     lar  trade  or  branch  thereof  (c).      Nor  can  such  a  partnership  claim 
become  the  subject  of  a  setroff  (d); — for  this  reason,  that  a  court  of 
law  cannot  do  efifectual  justice  between  the  parties, — the  investiga- 
tion and  settlement  of  their  accounts  aifd  afi'ture  being  peculiarly  the 
province  of  a  court  of  equity.^ 

Therefore  one  partner  cannot  sue  his  co-partners  for  money  re- 

[  *226  ]  ccived  by  the  latter  for  the  use  of  the  firm  (e);  norforgoods°sold(/), 

a  (g);  or  for  work  done  (A),  or  money  paid  (i)  for, 

it  makes  no  difierence  that  the  money,  in  respect  of 

(e)  BoTitI  V.  Hammond,  6  B.  &;  C.  149. 

<a,  2B.i!tC.  401;  EC.  It  malces  no  difference  that  &1I  the  moDiH 

d  see  Smith's  M.  L.  hate  heea  receited  and  paid  by  one  part- 

0.  Hallingshead,  7  D.  ner;  M. 

&  C.  HG7.  (/)  Harvey  v.  Kay.  9  R  &  C.  3fi6. 

M    Smith   c.  Barrow,    2    T.   R.  478;'  (a)  Id.;  Perringt.  Hone,  12  Moore,  13fi. 

MaJawBiring  i'.  Kewmaii,  2  B.  £  P.  121 ;  (j)  Wilson  v.  Viscoont  Canon.  IS  H. 

Heskcth    V.    BUnchanl,    4    East,     lU  ;  &  W.  532  ;  Holmes  v.  Higpns.  2  D.  A  R. 

HolmeB  V.  Higgins,  1  B.  &  C.  74 ;  S.  C.  2  169 ;  a  C.  1  B,  £  C.  74.    And  see  Parkin 

D.  &  R.  106 ;  TeagoB  t>.  Hubbard,  8  Id.  v.  Fry,  2  C.  &  P,  311.    In  Paine  i-.  Thatch- 

341).    Bat  this  mte  does  not  hold,  unless  er,  25  Wendell,  4S0,  it  •wa.i  held,  tliat,  if 

R,  parlner^ia  has  been  adaallv   formed ;  one  partner  promisei  another  partner  to 

Nockells  V.  Cro<<by,  3  B.  &  C.  814 ;  S.  C.  5  pay  him  a  compensation  for  the  penonal 

D.  &  R.  TCI ;  Wilkinson  t>.  Frasier.  4  Eap.  attention  of  the  tatter  to  the  busineN  of 

B.   162  :  Hcsketh  v.  Blanchard,  4  Eaat,  the  oonoem,  this  promise  may  be  enfoTESd 

144.    An   action  lies  Tor  not  snppljing  bj  an  action  of  assumpsit,  notwithatand- 

M9,  for  a  work,  thou^  the  parties  were  ing  the  existence  of  the  partnership.    In 

to  share  profits ;  Gnlc  u.  Leckie.  2  Stark  this  case  the  item  for  services  had  been 

R.  107.    See  Ellison  i>.  Chapman,  7  Blackf.  adjusted  and  there  was  aa  express  prmn- 

224 ;  Vnaee  u.  Blair,  i  S  CHiio,  532.  ise  to  pay  it 

id)    Fromont   v.    Coupland,  9    Mooi«,  (0  Ooddard  c  Hodgaa,  1  C  &  M.  33. 

319 ;  S.  C.  2  Bing.  ITO 

1  An  agreement  between  a  landlord  and  his  tenant  that  the  landlord  shall  recmre 
one  half  or  any  other  portion  of  the  profits  of  the  tkrm  let  to  the  tenant  Till  not  create 
a  partnership.    Perine  v.  Hankinson,  6  Halst.  181. 

»  ColLyer,  Partn.  g  2(i4.  et  seq. ;  Brown  n.  Tapscott,  6  M.  ft  Welsh,  119 ;  Lawren«e  e. 
Clark,  9  Dana,  iol  ■  Gridley  v.  Dole,  4  Comstock,  486. 

»  See  BeTana  c.  Sullivan,  4  Gill.  383  ;  Chase  o,  Oarrin,  19  Maine,  211 ;  Davenport  p. 
Gear.  2  Scammon,  496  ;  Chadsey  v.  Harrison.  11  Illinois,  161 ;  CausWn  r.  Borke.  2 
liar,  ft  Qill,  295  ;  Chandler  ti.  Chandler,  4  Pick,  78  ;  Brinley  v.  Kupftr,  G  Kck.  179  ; 
Johnson  o.  Ames,  6  Pick.  330 ;  Haakell  c  Adams,  7  Kok.  69 ;  Henahaw  v. 
12  Pick.  C9 ;  Kennedy  v.  M'Fadon,  8  Hsr.  &  Johns.  194 ;  p<M,  2XJ,  aat«i. 
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which  one  partner  claims  contribntion  from  his  co^partners,was  paid   Fabtkebb. 
hj  him  uncler  compalsion  of  law  (k),  v.^^n^"v^ 

Nor  can  the  drawer  of  a  bill,  who  is  a  partner  in  a  firm,  recover  CteneraUy 
npon  a  bill  of  exchange  drawn  by  him,  not  on  his  other  partners  ^^  pwt- 
separatelj  by  name,  but  upon  the  firm  generally,  by  the  style  in  sne  anoth- 
which  it  is  conducted  (I),  So  in  Teague  v,  Hammond  (m),  it  ap-  er  at  law. 
peared,  that  a  member  of  a  joint-stock  company,  who  was  employed 
by  the  company  as  their  agent,  to  sell  ffoods  for  them,  received  a 
commission  of  two  per  cent,  for  his  trouble,  and  one  per  cent,  dd 
cretkre  for  guaranteeing  the  purchaser.  .Having  sold  goods  on  ao- 
count  of  the  company,  he  drew  on  the  purchaser  a  bill  of  exchange, 
payable  to  his,  the  drawer's,  own  order ;  and,  after  it  had  been  ac- 
cepted, he  indorsed  it  to  the  actuary  of  the  company,  and  the  latter 
indorsed  it  to  another,  member,  who  was  the  managing  director,  and 
who  purchased  goods  for  the  company, — the  company  being  then  in- 
debted to  him  in  a  larger  amount  than  the  sum  mentioned  in  the 
bilL  The  acceptor  having  become  insolve||t  before  the  bill  became 
due,  the  drawer  received  from  him  10«.  in  the  pound  upon  the 
amount  of  the  bill,  by  way  of  composition.  And  it  was  held,  first, 
that  the  indorsee,  being  a  member  of  the  company,  could  not  sue  the 
drawer  on  the  bill,  inasmuch  as  it  was  drawn  by  the  latter  on  ac- 
count of  the  company ;  and,  secondly,  that  he  could  not  recover  the 
sum  received  by  the  drawer  on  the  bill,  because  that  money  must  be 
taken  to  have  been  received  by  him  in  his  character  of  a  member  of 
the  company,  and  not  on  his  own  account. 

But  an  action  lies  on  an  express  covenant  to  account  (n) ;  and  one  when  he 
partner  may  maintain  an  action  against  another  for  money  received  n»y  sue. 
to  the  separate  u^e  of  the  former,  and  wrongfully  carried  to  the 
partnership  account  (o).  So,  if  one  partner  improperly  use  the  part- 
nership name,  in  making  a  promissory  note  which  he  gives  for  his 
own  private  debt ;  and  the  other  partner  be  compelled  to  pay  that 
note ;  he  is  entitled  to  recover  from  the  former  the  amount  so  paid 
as  money  paid  to  his  use  (p).  So,  where  the  money  sought  to  be 
recovered  can  be  regarded  as  being  separated  *^f rom  the  partnership  [  <>227  ] 
account,  one  partner  may  sue  the  other  at  law  to' recover  it  (q). 
Thus,  in  a  case  where  J.,  T.  and  B.,  were  jointly  concerned  in  the 
sale  of  goods,  J.  consigned  them  to  B.,  who  sold  them  on  the  joint 
account  T.  being  requested  to  accept  bills  for  the  firm,  refused  so 
to  do,  without  some  security  ;  and  B.  engaged,  that  if  T.  paid  the 
bills,  he  would  repay  him  out  of  the  proceeds  received  for  goods  al- 
ready sold.     T.  accordingly  accepted  and  paid  the  bills ;  and  it  was 


^\ 


Sadler  v,  Nixon,  5  B.  &  Ad.  936;  Thimblethorp  v.  Hardcsty,  7  Mod.  116; 

and  see  Pearson  v.  Skelton,  1  M.  &  W.  Venning  v.  Leckie,  13  East,  8,  per  Lord 

504.  EUenborongh ;  Owston  v.  Ogle,  Id.  538. 

(0  Neale  v.  Tnrton,  4  Bing.  148 ;  12        (o)  Smith  v.  Barrow,  2  T.  R.  476. 
Moore,  365.  (p)  Cross  v.  Cheshire,  7  Exch.  48. 

(m)  8  B.  &  C.  345.  {q)   See  per  Vaughan,  B.,  Jackson  v, 

(n)  Foster  v.  Allanson,  2  T.  R.  482 ;  Stopherd,  2  G.  &  M.  361,  367. 
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EuKrans.  beld  that  he  might  sue  B.  for  money  had  and  received  tohisnse  (r)} 
And  80  it  is,  where  the  action  arises  out  of  an  insulated  transaction, 
there  being  no  general  partnership  between  the  parties.  According- 
ly, if  one  of  two  joint  contractors,  upon  a  breach  by  them  of  their 
engagement  with  a  third  person,  agree  with  the  creditor  to  refer 
the  amount  of  damages  to  arbitration ;  the  former,  on  paying  the 
sum  awarded,  may  recover  a  moiety  thereof  from  the  latter,  in  anlsc- 
tion  for  money  paid  («).  And  where  A.  and  B.,  directors  of  a  joint- 
stock  company,  being  sued  for  debts  due  from  and  for  damage  clone 
by  the  company,  employed  G.  to  defend  them  upon  their  joint  re- 
sponsibility, and  A.  paid  the  whole  of  C/s  bill  of  costs,  it  was  helA 
that  A.  might  sue  C.  for  contribution  (t). 

It  is  also  a  settled  rule,  that  if  partners  ^noZZybfdance  oS  their  ac- 
counts, and  a  certain  sum  be  found  to  be  due  to  one  of  them  thereon, 
the  partner  against  whom  the  balance  is  struck  may  be  sued  at  law 
to  recoviBr  the  amount  (w),  without  tKere  having  been  any  express 
promise  on*  his  part  to  p^y  the  same  (2;).^    And  the  same  role  holds 


Wlvatme 
partner 
may  sue 
another 
for  a  ha\' 
anoe  of  ao» 
ooontfl. 


(r)  Coffee  v.  Brian,  3  Bing.  54 ;  S.  C.  10 
Moore,  341.  But  see  Bobson  v.  Curtis,  1 
Btark.  78. 

(<)  Bumell  V,  Minot,  4  Moore,  840. 

{t)  Kdger  v.  Knapp,  5  M.  <&  G.  753. 

(u)  Foster  v,  Allanson,  2  T,  R.  479; 
Smith  V,  Barrow,  Id.  476;  Fromont  v. 
Coupland,  9  Moore,  319 ;  &  C.  2  Bing. 


170;  Coffee  v.  Brian,  8  Bing.  55;  BoriUv. 
Hammond,  6  B.  &  C.  149. 

{x)  Wray  v.  Milestone,  5  M.  A  W.  21, 
24,  25 ;  Rackstraw  v.  Imber,  Holt,  368. 
As  to  the  reasons  for,  and  tiie  limits  of 
this  rule,  see  Middleditch  v.  Ellis,  2  Exoh. 
623,  627. 


1  Partners  may  separate  any  portion  of  the  partnership  affairs  from  the  rest,  and 
adjust  that  portion,  and  if  upon  an  aocounting  and  adjustment  of  such  part,  a  sum 
is  found  due  from  one  to  the  other,  «  promise  to  pay  that  sum  is  binding,  and  an 
action  may  be  sustained  upon  it,  notwithstanding  the  balance  so  found  is  not  the 
final  balance  upon  a  settlement  of  the  whole  concerns  of  the  partnership.  Gibson  9. 
Moore,  6  N.  Hamp«  547.  See  also  Sawyer  t^.  Proctor,  2  Vermont,  480 ;  Yan  Ness  «. 
Forrest,  8  Cranch,  30  ;  Musier  v,  Trumpbour,  5  Wendell,  276 ;  Westerlo  v.  ErertBon,  1 
Wendell,  532 ;  Lawrence  v.  Qark,  9  Dana,  257 ;  Clark  v.  Dibble,  16  Wendell,  601 ; 
McColl  V.  OllYer,  1  Stewart,  510 ;  Fanning  v.  Chadwiok,  3  Pick.  420;  Gulick  v.  Gnliok, 
2  Green,  578  ;  Gridley  v.  Dole,  4  Comstock,  486. 

3  In  Fanning  v.  Chadwick,  3  Pick.  423,  Wilde,  J.,  remarks,  that  "  If  the  joint  inter- 
est is  determined,  or  the  partnership  is  dissolved,  all  accosts  and  liabilities  being 
settled  and  dischal'ged,  and  a  balance  remains  due  from  one  oo-tenant  or  oo-parteer  to 
another,  it  may  be  recorered  in  an  action  of  assumpsit    It  is  said,  that  an  express 

S remise  is  necessary ;  and  such  seems  to  be  the  English  doctrine.  But  a  contrary 
octrine  has  been  repeatedly  laid  down  by  this  Court.  Jones  v.  Harraden,  9  Mass. 
540 ;  Brigham  v.  Eyeleth,  9  Mass.  538 ;  Bond  v.  Hays,  12  Mass.  84  ;  Wilby  v.  Phinney, 
15  Mass.  116."  In  Williams  v.  Henshaw,  11  Pick.  82,  it  is  siud  by  Morton,  J.,  that 
"  Assumpsit  will  lie  to  recover  a  final  balance  of  a  partnership  account,  in  all  cases 
in  which  the  rendition  of  the  judgment  will  be  an  entire  termination  of  the  partner- 
ship transactions,  so  that  no  further  cause  of  action  can  grow  out  of  them ;"  and  in 
that  case  it  was  held,  that  in  an  action  by  a  partner  against  his  copartner,  to  recover 
a  final  balance,  where  there  are  no  demands  outstanding  against  the  copartnership, 
the  plaintiff  may  sustain  the  action  by  showing  that  no  part  of  the  outstanding  debts 
due  to  the  partnership  can  be  collected,  and  ti^us  that  the  judgment  to  be  rendered 
will  make  a  final  settlement  between  the  partners ;  more  especially  if  an  assignment 
of  all  such  outstanding  debts  shall  have  been  made,  or  tendered  to  the  defen<&nt  be- 
fore the  action  was  commenced.  See  Chase  t;.  Garvin,  19^  Maine,  211.  But  a  partner 
after  the  expiration  of  the  joint  concern,  or  after  a  dissolution,  cannot,  at  any  time, 
without  any  settlement  or  agreement  with,  or  notice  to,  his  copartner,  by  assuming 
all  the  outstanding  debts  due  to  the  copartnership,  maintain  an  action  against  his 
copartner  for  any  balance  that  may  be  due.  Williams  v.  Henshaw,  12  Pick.  378. 
Different  rules  have  been  adopted  in  different  States  on  this  subject  In  N.  York  and 
in  S.  Carolina,  assumpsit  will  not  lie  for  a  finid  balance,  except  upon  an  express 
promiBe.    Oasey  o.  BroBh,  2  Oaines,  293 ;  Murray  «.  Boflert,  14  Johns.  318;  Hdaied 


PABINBB0.  357 

as  to  monej  found  to  be  due  from,  or  agreed  to  be  paid  by  one  part-  Fannrsu. 
ner  to  another,  on  the  winding  up  of  any  adventure  in  which  they  s^^v^ 
have  been  engaged  (y). 

But  a  partial  settlement  of  accounts,  as  the  adjustment  of  a  week- 
ly account  only,  is  not  sufficient  to  enable  a  court  of  common  law  to 
entertain  a  suit  to  recover  the  balance  (z),  unless  each  account,  so 
taken,  be  quite  distinct  from  all  the  others,  and  no  balance  be  car- 
ried forward  from  one  to  the  other  of  them  (a). 

We  may  here  also  notice  the  rule,  that  if  one  of  several  plaintiffs  ^*"*  ®'  * 
constituting  a  firm,  be  aJm  a  partner  in  another  firm,  against  ^which  \^^  fSL»! 
the  action  is  broaght,  such  action  cannot  be  maintainea :  for  a  per-  r  o228  1 
son  cannot  be  one  of  the  plaintiffs,  and  also  one  of  the  defendants  in 
a  suit,  although  he  be  not  named  as  a  defeQdant  on  the  record  (b),^ 

And  if  A.,  an  attorney,  and  B.  and  G.  be  members  of  a  trading 
company,  and,  after  the  dissolution  of  the  company,  B.  and  G.  be  sura 
by  creditors  of  the  company,  and  retain  A.  to  defend  the  action ;  the 
latter,  being  as  a  member  of  the  company  liable  to  contribute  to  the 
expenses  of  defending  these  actions,  cannot  sue  B.  and  G.  for  his  bill 
of  costs  (e). 

But  the  fact  of  a  man  becoming  a  partner  in  a  company,  will  not  May  sue  if 

defeat  his  right  to  sue  the  company,  in  respect  of  ^  cause  of  action  ^ti^^ae- 

which  had  accrued  to  him  prior  to  his  becoming  a  member  there-  crued  be- 

of  (d),  J>"  ^* 

^  ^  became  a 

partner. 

3.  What  Contracts  by  one  Partner  bind  the  Firm. 

The  general  rule  is,  that  the  act  or  contract  of  one  partner,  with  General 
reference  to,  and  in  the  ordinary  course  and  management  of  the  part*  ^^^* 
nership  business  and  affairs,  is,  in  point  of  law,  the  act  or  contract  of 
the  whole  firm,  and  binding  on  them,  even  although  it  violate  some  §■ 

(v)  Jackson  v,  Stopherd,  2  0.  &  M.  261 ;  Harf  ey  v.  Kay,  9  B.  &  C.  356 ;  Hammond 

Wuson  9.  Cutting,  10  Bing.  436 ;  Wray  v,  v,  league,  6  Bing.  197  ;  Hudson  o.  Robin- 

MUestone,  nqtra,  son,  4  M.  &  8.  475.    Effect  of  the  death 

!«)  Fromont  v.  Goupland,  ntpn,  of  the  party  who  was  doubly  interested, 

a)  Brierley  v,  Cripps,  7  G.  &  P.  709.  as  to  the  right  of  action  of  the  BuryiTor ; 

(b)  Mainwaring  v,  Newman,  2  B.  &  P.  Rose  v.  Poulton,  2  B.  &  Ad.  822. 
120;  8.  C.  2  Chit  R.  539  ;  Bosanqnet  p.        (e)  Milbnrn  v,  Ck)dd,  7  B.  &  G.  419. 
Wray,  2  Marsh.  R.  319;  8.  G.  6  Taunt.        (d)  Lucas  v.  Beach,  1  M.  &  G.  417;  1 

597;  Teague  v,  Hubbardy  8  B.  &  C.  345;  Scott,  N.  R.  350. 

•.  Schmelxel,  17  Johns.  80 ;  Westerlo  v.  Erertson,  1  Wend.  582 ;  Course  v.  Prince,  1 
Const  Ct.  416 ;  Atwater  v.  Fowler,  1  Hall,  180;  Clark  o.  Dibble,  16  WeDd.  603.  In 
Pennsylvania,  where  partnership  concerns  are  settled  and  a  balance  Bti*uck  by  the 
partners,  the  balance  may  be  recovered  in  this  form  of  action  without  any  express 

riomise  to  pay  it.  Oseas  v.  Johnson,  1  Bin.  191 ;  8.  C.  4  DalL  434 ;  I^amalere  v.  Case, 
Wash.  C.  C.  435.  See  Beach  v.  Hotchkiss,  2  Conn.  697 ;  Barger  v.  Collins,  7  Har.  & 
Johna  213 :  Roache  v.  Pendergrast,  3  Har.  &  Johns.  33 ;  Sally  v.  Capps,  1  Ala.  N.  8. 
121.  A  fiill  collection  of  the  cases,  decided  on  this  point  in  different  States,  wiirbe 
found  in  Collyer,  Partn.  §  281,  in  note. 

Where  one  partner  gives  to  his  copartner  a  note  fbr  a  portion  of  a  balance,  which, 
iiifl  clear,  will  be  due  to  the  creditor  partner  on  a  final  settlement  of  accounts,  the 
oeditor  partner  may  enforce  the  payment  of  this  note  by  suit,  though  no  balance  has 
£een  struck.    Rockwell  v.  Wilder,  4  Metcalf,  556. 

1  Portland  Bank  v.  Hyde,  2  Fairf.  196 ;  Griffith  v.  Chew,  8  8.  &  R.  30;  Collyer, 
Partn.  §  642 ;  Westoott  v.  Price,  Wright,  220 ;  Eastman  v,  Wright,  6  Pick.  320,  321 ; 
Graham  p,  Harris,  5  GiU  &  John.  487 ;  Burley  v.  Harris,  8  N.  Hamp.  235.  See  Baring 
•.  I^rnun*  1  BUxcy,  C.  a  896 ;  Undal  v.  Bri|^t,  Minor,  108 ;  Moore  v.  Gano,  12  Ohio, 
800k 

88 


isfif 


PABTICULAR  FSBSOKS  COmmSST  TO  OOKTRACI. 


PianmA  private  arrangement  between  the  partners  (e),^  Thus,  in  the  caae  of 
<i^^sr^^  j^ox  V.  Clifton  (/),  Tindal,  C.  J.,  said,  that  the  question  to  be  con- 
sidered was,  whether,  upon  the  facts  of  the  case,  the  defendants  were 
partners  in  the  Imperial  Distillery  Company,  with  the  directors  and 
other  shareholders,  at  the  time  the  contract  was  made :  '*  for,  by  the 
general  rule  of  law,  relating  to  partnerships  in  trade,  each  would 
then  be  liable  to  the*  debts  of  the  whole  company  contracted  in  the 
course  of  the  trade :"  "  a  consequence,"  it  was  said,  "  not  confined  to 
the  law  of  this  country,but  extending  generally  throughout  Europe ; 
and  founded,  partly  on  the  desire  to  favor  commerce,  tuat  merchants 
in  partnership  might  obtain  more  credit  in  the  world  ;  and,  more 
especially,  on  the  principle  that  the  members  of  trading  partner- 
ships are  constituted  agents  the  one  for  the  other,  for  entering  into 
contracts  connected  with  the  business  and  concerns  of  the  partnei^ 
ship ;  so  that  by  the  contracts  of  the  agent  all  his  principals  are 
bound/^ 
What  acta      ^Although,  therefore,  in  a  matter  wholly  unconnected  with  the  part- 
pi^^^f      nership,  one  partner  canrfot  bind  the  others  (g)  ?  yet  the  act  of 
S£j  the      assurance  of  one  partner,  made  or  done  in  a  matter  within  the  scope 
?*•  *^-  of  the  partnership  business,  will  bind  all  the  partners.*    Thus,  al- 
L    ^^  J  though  two  horse  dealers,  partners,  should  agree  between  them- 
selves jaever  to  warrant  any  horse ;  there  is  no  doubt  that  if,  upon 
the  sale  of  a  horse,  the  property  of  the  partnership,  one  of  them 
should  give  a  warranty,  the  other  would  be  bound  thereby  (A),  to  a 
person,  who -did  not  know  of  the  affreement.^ 

So,  any  one  member  of  a  trading  copartnership  (t)  may,  in  gen- 
eral, bind  his  copartners  by  accepting,  drawing,  or  indorsing  a  bill 
of  exchange,  or  making  or  indorsing  a  promissory  note  in  the  name 
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(0)  Hawken  v.  Bourne,  8  M.  &  W.  703,  (g)  See  Hasleham  v,  Toung,  4  Q.  B. 

);  Anon.  12  Mod.  446  ;  11  Mod.  40;  833,  836. 

Kemble  v,  Atkins,  Holt,  434  ; v.  Lay-  (A)   Per  Abbott,  G.  J.,  Sandilands  o. 

field,   1  Salk.   292 ;  Shirreff  v,  Wilks,  1  Marsh,  2  B.  &  Aid.  673,  679. 

£a8t,  48,  cited  in  Montague  on  Partner-  (t)  See  fledley  v.  Bainbridge,  8  Q.  Bb 

ship,  20,  Chap.  n..  8. 1.  316. 

(/)  6  Bing.  776,  795. 

1  Where  a  partnership  is  carried  on  in  the  name  of  an  indiyidual,  a  note  in  cotnmon 
ibnn,  signed  by  such  individual,  will  not  primd  fade  bind  his  copartners ;  and  upon 
the  question,  whether  it  was  given  for  the  use  of  the  copartnership,  the  burden  of 
proof  is  upon  the  holder.  Manuf.  and  Mech.  Bank-  v,  Winship,  5  Pick.  11 ;  Bank  of 
ttochester  v,  Monteath,  1  Denio,  405 ;  U.  States  Bank  v.  Binnev,  5  Mason,  176 ;  Win- 
ship  V,  Bank  of  U.  S.  5  Peters.  529 ;  Etheridge  v.  Binney,  9  Pick.  272 ;  Collyer,  Partn. 
§  411,  in  note.    See  Buokner  v.  Lee,  8  Georgia,  285. 

^  The  rij^t  and  power  of  one  partner  to  dispose  of  the  nartnership  property,  and  to 
bind  his  ooputners,  stand  upon  the  ground  of  agency  and  joint  ownership. 

>  Meroien  v.  Andrews,  10  Wend.  461 ;  Collyer,  Partn.  §  437 ;  Walcott  v.  Canjffeld,  3 
Conn.  198 ;  Lawrence  «.  Bale,  3  John.  Ch.  23. 

«  Collyer,  Partn.  §  384,  et  seq, ;  Per  Marshall  C.  J.  in  U.  States  v,  Winship,  5  Peten, 
561,  562. 

^  So  in  other  cases  where  the  partners,  by  a  private  agreement,  hare  limited  the 
authority  of  each  other,  they  will  be  bound  by  the  acts  of  one  of  the  firm  in  violation 
of  this  agreement  to  ^rd  persons  who  have  no  knowledge  of  their  arrangement,  if 
the  acts  done  are  within  the  scope  of  the  partnership  business.  3  Kent  (5th  ed.)  41 ; 
Bank  of  U:  States  v.  Binney,  5  Mason,  187,  I8S;  Wifi«U^  «.  Hmk  of  V,  atttlev»)S 
Peters,  529 ;  CoUy^r,  Partn.  §  886. 


and  on  behalf  gf  ib»  fim  (k)  ;  by  selling  (Z)^  or  insanug  (m),  tli^   ^MKioBf. 
partnership  effects ;  by  receiving  money  for  the  firm  (n)  ;  by  re- 
feasing  the  debts  due  to  it  (p)  '?  by  borrowing  money  to  defray  the 

(i)  Colljer  Partn.  §401  and  note,  wliere    r.  Haabuiy,  Cowp.  446 ; v.  La^Tfield, 

the  American  cases  are  collected;  Kirk  1  Salk.  292,  n.  And  where  one  partner 
V.  Blorton,  9  M.  d^  W.  284 ;  Faith  v.  Rich-  is  allowed  by  the  others  to  appear  as  the 
numd,  11  A.  &  £.  389 ;  see  also  Norton  9.  toU  owner  of  goods,  the  property  of  the 
Siymoiir,  3  C.  B.  792 ;  Ex  parte  Buckley,  firm,  and  to  give  a  third  party  instnio- 
14  M.  ^  W.  469 ;  and  the  cases  cited,  tions  to  sell  them  as  if  he  were  such  sole 
Montagu  on  Partnership,  21,  n.  (a) ;  South  owner ;  the  firm  will  be  bound  by  an  ad- 
Carolina  Bank  v.  Case,  8  B.  &  C.  427.  ranee  of  money  made  to  that  partner  by 
See  Greenslade  v.  Dower,  7  B.  &  C.  638,  such  third  party,  in  anticipation  of  the 
per  Bailey,  J.  The  acceptance  by  one  proceeds  of  the  sale;  Gordon  v.  Ellis,  7 
member  of  a  firm,  in  hie  own  namej  of  a  M.  &  G.  607 ;  and  see  2  C.  B.  821. 
bill  of  exchange  addressed  to  the  firm,  (m)  Hooper  v.  Lusby,  4  Camp.  66. 
renders  the  acceptor />er«onal/y  liable  there-  (n)  Eemble  v.  Atkins,  Holt,  434;  Col- 
on. Owen  9.  Van  Uster,  10  C.  B.  318.  Wer,  Partn.  §384 ;  WiUet  v,  Chamben, 
When  a  bill  is  to  be  eonsidered  to  be  the  Cowp.  814.  But  if  two  persons,  not  part' 
acceptance  of  the  whole  firm,  though  the  nert,  pay  money  on  their  joint  account 
name  of  one  partner  be  ^pnitted,  &c.  into  a  bank,  a  payment  by  the  bankers  to 
Uoyd  V.  Ashby,  2  B.  d^  Ad.  23.  One  part-  one  only,  is  not  a  payment  which  binds 
ner  may  sign  a  note  for  the  weekly  pay-  the  other ;  Innes  v.  Stephenson,  1  M.  dt  B» 
nent,  under  the  Lords  Act;   Meux   v.  145. 

Humphrey,  8  T.  B.  25;  Burton o.  Isait,  5  (o)  2  Co.  68;  Bao.  Ab.  tit  "Belaaae,'' 

Bw  &  Aid.  267.  (D.)  ;  Stead  v.  Salt,  3  Bing.  103. 

(0  Lambert's  ease,  Godbold,  244 ;  Fox 

^  One  partner  may  tell  or  mortgage  the  whole  stock  in  trade  of  the  firm  by  a  single 
ecmtraei.  Arnold  v.  Brown,  24  Pusk.  89 ;  Tapley  v,  Buttorfield,  1  Metoalf,  518 ;  An- 
dsraon  v.  Tompkins,  1  Brock.  456 ;  Per  Kent  C.  T.  in  Person  v.  Hooker,  3  John.  70, 
and  in  LiTlngston  o.  Rooflevelt,  4  John.  277 ;  Per  Brainard  J.  in  Mills  v.  Barber,  4 
Day,  4aO;  Pierpont  v.  Graham,  4  Wash.  C.  C.  234;  Kirby  v.  IngersoU,  1  Harr.  Ch. 
(Mich.)  181 ;  Whitton  v.  Smith,  Freeman  Ch.  (Miss.)  238 ;  Forkner  v.  Stuart,  6  Grat- 
tan,  197.  Ilie  sale  is  not  ayoided  in  such  a  case,  though  the  partner  making  it  applies 
the  proceeds  to  the  payment  of  his  priyato  debt  Arnold  v.  Brown,  24  Pick.  89.  This 
right  of  the  partner  to  dispose  of  partnership  property  is,  however,  confined  strictly 
lo  personal  eoTecto,  and  does  not  extend  to  real  estate  held  by  the  partnership.  Per 
flkaw  C.  J.  in  Tapley  v.  Butterfield,  1  Metoalf,  518,  519 ;  Collyer,  Partn.  §  394 ;  An- 
derson 0.  Tompkins,  1  Brock.  456,  463 ;  Coles  v.  Coles,  15  John.  159 ;  Lawrenoe  v, 
Taylor,  5  Hill,  K.  Y.  107 ;  Piatt  o.  Oliyer,  3  M'Lean,  27.  So  the  firm  is  Uable  for 
gftods  purekoMtd  by  a  partner.  A  sale  to  one  partner  within  the  scope  of  the  partner- 
ship business,  is  a  sale  to  the  firm.  Collyer,  Partn.  §  392 ;  Hyatt  v.  Hare,  Comb.  383 ; 
3  Kent  (5th  ed.)  44 ;  Walden  v.  Sherburne,  15  John.  422,  423 ;  Mills  p.  Barber,  4  Bay, 
430 ;  Dougal  v,  Cowles,  5  Day.  515. 

'  Collyer,  Partn.  §  468,  and  note;  Pierson  v.  Hooker,  3  John.  68;  Bruen  v.  Mar* 
quand,  17  John.  58 ;  Salmon  v.  Dayis,  4  Binney,  375 ;  Morse  v.  Bellows,  7  N.  Hamp. 
567;  Halsey  v.  Whitney,  4  Mason,  206,  232;  Smith  9.  Stone,  4  Gill  &  John. 
310;  U.  States  9.  Astley.  3  Wash.  C.  C.  511;  McBride  9.  Hagan,  1  Wendell,  326; 
Bulkley  r.  Dayton,  14  John.  387.  The  rule  of  law  and  equity  is  the  same ;  and  it 
most  be  a  case  of  collusion  for  flraudulent  purposes,  Hslearly  established  between  the 
partners  and  a  debtor,  that  will  destroy  the  effect  of  the  release.  3  Kent  (5th  ed.) 
48 ;  Barker  9.  Bichardson,  1  You.  &  Jery.  362 ;  Cram  9.  Caldwell,  5  Cowen,  489 ; 
CoUyer,  Partn.  §  6;^ ;  Eastman  9.  Wright,  6  Pick.  323 ;  Loring  9.  Braokett,  3  Piok. 
403.  A  general  release  signed  and  sealed  by  one  partner  in  his  own  name  to  a  debtor 
of  the  firm,  will  discharge  the  debte  due  the  firm,  where  it  does  not  appear  that  the 
partner  had  priyato  oUums  of  his  own  against  the  debtor.  Emerson  9.  Knower,  8 
Piak.  63.  Where  the  release  is  ibr  all  demands,  parol  proof  is  not  admissible  to  Uinit 
it  to  particular  demands.    Pierson  9.  Hooker,  ubi  eupra. 

A  release  to  one  partner  is  a  release  to  all  the  partners.  Hammon  v.  Boll,  Marolv 
202 ;  Nedham's  case,  8  Bep  136 ;  Bower  9.  SwadUn,  1  Atk.  294 ;  Collins  9.  Prosse^  \ 
Bam.  &  Cress.  682  ;  American  Bank  9.  Doolittle,  14  Pick.  126 ;  Goodnow  9.  Smith,  18 
Kek.  416 ;  Tuekerman  9.  Newhall,  17  Mass.  581 ;  Wiggin  v.  Tudor,  28  Pick.  444 ; 
Ward  9.  Johnson,  13  Mass.  151 ;  U.  States  9.  Thompson,  1  Gilpin,  614 ;  Bunaoa  9. 
Kineaid,  8  Pennsyly.  57 ;  Willings  9.  Consequa,  Peters  C.  C.  301 ;  Clagett  9.  Sahnon, 
5  GUI  dc  John.  314 ;  Williamson  9.  MoGinnis,  11  B.  Monroe,  74.  But  if  one  of  seyeral 
joint  obligors  or  debtors  be  discharged  by  operation  of  law,  without  the  oonseat  of 
te  Abtifta  AT  widilor,  aaib/jM«olofhiji,itwiUiiol  tik«  ftwv  l^a  x«bm4j  acftioil 
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Paxtmzbs.  expenses  of  travelling  on  partnership  concerns,  or  for  other  part- 
nership purposes  (p)  ;^  and  by  other  acta  and  contracts  of  a  similar 
nature,  necessary  or  incidental  to  the  carrying  on  of  the  businefls 
of  the  firm,  and  whereby  the  credit  of  the  firm  is  pledged.  And, 
in  these  cases,  it  is  immaterial  that  some  of  the  partners  were 
secret  partners,  or  not  known  or  named  at  the  time  (g).^ 

But  one  partner  communicates  to  another,  as  incident  to  that 
relationship,  such  authority  only  as  is  usually  exercised  by  partners 
in  the  same  sort  of  trade,  and  no  more  (r).^    Accordingly,  it  is  held. 


406^ 


)  Rothwell  V.  Humphreys,  1  Esp.  R.        (r)    Per  Cur.  Brettel   ».  Williams,    4 
2  C.  &  P.  325,  333.  Exch.  623,  630. 

(S)  Wintle  v,  Crowtlier,  1  C.  &  J.  816, 

the  others.  Ward  v,  Johnson,  13  Mass.  152 ;  Robertson  p.  Smith,  18  John.  459 ;  Took- 
er  V,  Bennett,  3  Caines,  4 ;  Hosack  v,  Rogers,  8  Paige,  229 ;  Townsend  v.  Riddle,  2  N. 
Hamp.  449. 

In  order,  however,  to  give  a  release  to  one  the  effect  Iti  discharge  aU  the  partners  it 
must  be  a  technical  release  under  seaL  Shaw  v.  Pratt,  22  Pick.  306 ;  Walker  v. 
McCuUoch,  4  Greenl.  421 ;  Harrison  t;.  Close,  2  John.  449 ;  Rowley  v,  Stoddard,  7 
John.  209  ;  DeZeng  v.  Bailey,  9  Wendell,  386  ;  Catskill  Bank  v.  Messenger,  9  Cowea, 
87  ;  Shotwell  v.  Miller,  Coxe,  81 ;  Andrus  v.  Andrus,  1  Root,  72 ;  Lunt  v.  Stevens,  24 
Maine,  534. 

1  CoUyer,  Partn.  §  390,  §  '^91.  The  lender  is  not  bound  to  show  that  the  money  ha» 
been  applied  to  partnership  purposes.  Thicknesse  v.  Bromilow,  2  Cromp.  &  Jerr.  481 ; 
Elberidge  t^.  Binney,  9  Pick.  272 ;  Whitaker  v.  Brown,  16  WendeU,  505.  If  money 
has  been  actually  borrowed  by  one  partner  on  the  credit  of  the  firm,  in  the  course  of 
the  business  of  the  firm,  it  will  make  no  difference  in  the  liability  of  the  other  part* 
ners,  that  it  has  been  misapplied  by  the  borrowing  partner.  Church  v.  Sparrow,  5 
Wendell,  223;  Onondaga  Co.  Bank  v.  De  Puy,  17  Wendell,  47;  Story,  Partn.  140; 
CoUyer,  Partn.  §  391 ;  Winship  v.  Bank  of  U.,  States,  5  Peters,  529  ;  S.  C.  5  Mason, 
176.  See  Loyd  v.  Freshfield,  2  Carr.  &  P;  325 ;  Steel  v.  Jennings,  Cheves,  183 ;  Baa- 
oom  V.  Young,  7  Missouri,  1. 

So,  also,  where  money  has  been  borrowed  by  one  of  the  partners,  not  expressly  on 
his  individual  credit,  and  it  is  shown  that  it  is  borrowed  for,  and  appropriated  to,  the 
uses  of  the  firm,  the  firm  will  be  liable.  Church  v.  Sparrow,  5  Wendell,  223.  See 
Jaques  v.  Marquand,  6  Cowen,  497  ;  Whitaker  v.  Brown,  16  Wendell,  505 ;  8.  C.  II 
Wendell,  75 ;  Miller  v.  Maurice,  6  Hill,  (N.  Y.)  119.  And  where  the  money  of  a  third 
person,  which  is  in  the  hands  of  one  of  the  partners  as  a  trustee  or  otherwise,  is  ap- 
plied by  him  to  the  use  of  the  firm,  with  the  knowledge  and  consent  of  all  the  part- 
ners, they  will  be  liable  for  it  Hutchinson  v.  Smith,  7  Paige,  26.  See  Whitaker  v. 
Brown,  16  Wendell,  505 ;  Jaques  v.  Marquand,  6  Cowen,  497.  And  the  same  has 
been  held  where  the  other  partners  did  not  consent  Richardson  v.  French,  4  Metcalf, 
577. 

But  if  a  partner  borrows  money  on  his  own  credit,  and  afterwards  applies  it  to  the 
payment  of  partnership  debts,  or  to  other  partnership  purposes,  this  does  not  make 
the  original  lender  a  creditor  of  the  firm.  3  Kent  (5th  ed.)  41,  42 ;  Green  v.  Tanner, 
8  Metcalf,  411 ;  Bevan.  v.  Lewie,  1  Sim.  376 ;  Jaques  v.  Marquand,  6  Cowen,  497  ; 
Cfraeff  v.  Hitchman,  5  Watts,  454 ;  Wiggins  v.  Hammond,  1  Missouri,  121 ;  Loyd  9. 
Freshfield,  2  Carr.  &  P.  325.  So,  if  a  partner  hire  money,  for  the  purpose  of  paying 
his  share  towards  the  increase  of  the  fixed  capital  of  the  firm,  of  a  person  who  knows 
the  object,  such  person  cannot  hold  the  other  partners  to  payment,  unless  they  gave 
authority  or  assent  to  its  being  hired  on  their  account    Fisher  v.  Taylor,  2  Hare,  218. 

^  And  it  makes  no  difference  in  such  case  that  the  creditor  supposed  himself  dealing 
with,  and  giving  credit  to,  an  individual  partner,  by  oharging  him  alone  in  his  books. 
Reynolds  v.  Cleaveland,  4  Cowen,  282; 

*  In  an  action  against  a  firm,  on  a  note  made  by  one  partner  in  the  partnership 
name,  it  is  not  incumbent  on  the  plaintiff,  in  the  first  instance,  to  show  that  the  note 
was  given  for  a  partnership  transaction.  Waldo  Bank  v.  Qreely,  16  Maine,  419 ; 
Vallett  V.  Parker,  6  Wend.  615  ;  Foster  v.  Andrews,  2  Penn.  160.  That  it  was  given 
for  the  individual  debt  of  one  of  the  partners,  is  matter  of  defence.  Doty  «.  Bates,  II 
Johns.  544.  And  the  same  is  true,  although  the  partnership  is  limited  to  a  particu- 
lar branch  of  business.  Barrett  v.  Swann,  17  Maine,  180.  See  Bank  of  U.  States  «. 
]Knney,  5  Mason,  176 ;  Ensminger  v.  Marvin,  5  Blaokf  210.   . 

Tbif  rols  is,  hamttfe^  confined  to  oases  trhsre  the  sigQAtnxe  qr  ethsr  dic«q|ttMHSs 


PABTKSB8.  261 

that  one  of  two  attomies  who  are  in  partnership,  has  ^no  implied  an-  TAtmsram. 
thoritj  to  bind  his  partner  by  a  note  made  in  the  name  of  the  firm,  v^-v^*^^ 
although  such  note  be  given  for  their  joint  debt  («).^  What  acts 

And  so  one  partner  in  a  joint-stock  company,  has  no  implied  an-  ^^^^ 
thoritj  to  draw  or  accept  bills  so  as  to  bind  the  company  (t).^  bind  the 

But  it  would  appear,  that  an  authority,  to  the  directors  of  a  joint-  firm, 
stock  company,  completely  registered  under  the  7  &  8  Vict,  c  110,  [  *230  ] 
to  issue  bills  or  notes,  is  not  to  be  very  strictly  construed.  And  ac- 
cordingly where,  by  the  deed  of  settlement  of  such  a  company,  the 
board  of  directors  were  authorized  to  issue,  on  behalf  of  the  com- 
pany, "  a  promissory  note,"  or  "  a  bill  of  exchange,"  for  a  sum  not 
exceeding  lOOOZ. :  it  was  held,  that  the  substance  of  this  authority 
was  that, — the  directors  having  contracted  a  debt  to  the  amount  of 
lOOOt, — might  give  security  for  it,  with  its  legal  accretions,  by  sev- 
eral notes  or  bills,  instead  of  by  a  single  one  (u). 

So  a  pledge  of  partnership  property  by  one  partner,  without  fraud  Medgeby 
or  collusion  on  the  part  of  the  pawnee,  gives  the  latter  a  right  to  ^*  P*'*^* 
hold  the  goods  as  against  the  partnership  (y). 

It  was  formerly  a  question  of  some  doubt  how  far  one  partner  How  Hr  a 
could  bind  the  firm  by  signing,  in  the  name  of  the  firm,  but  with-  ^^^ 
out  their  knowledge,  a  maranty  for  the  debt  of  a  third  person,  one  part- 
Lord  Mansfield  is  reported  to  have  said :  ''  that  if  one  give  a  guar-  ^^^  ^^  the 
anty  in  the  name  of  all  the  partners,  it  binds  all "  (x) :  and  it  would  SSefim 
seem,  from  the  case  of  M:  parte  Qardom  (y),  that  Lord  Eldon  was  binds  the 
of  the  same  opinion ;  but  tne  point  did  not  undergo  much  investi-  ^"^ 
gation  in  that  case.     On  the  other  hand,,  in  a  case  before  Lord  # 

Ellenborough,  at  Nisi  Prius  (z),  where  it  appeared  that  one  of  two 
partners  had  signed  a  guaranty  in  the  name  of  the  firm,  his  Lord- 
ship held,  that ''  as  it  was  not  usual  for  merchants  in  the  common 
course  of  business  to  give  collateral  engagements  of  that  sort,  the 
plaintiff  should  prove  that  the  ^partner  signing,  had  authority  from 
his  copartner  to  sign  the  partnership  firm  to  the  guaranty."  And 
this  is  now  recognized  as  tne  true  rule  on  this  subject.  Thus,  in  a 
recent  case,  where  one  of  two  attomies,  who  were  in  partnership, 
signed,  in  the  name  of  the  firm,  an  undertaking  to  pay  the  debt 
and  costs  in  an  action,  in  consideration  of  the  defendant  being  dis- 
charged out  of  custody ;  it  was  held  that  such  undertaking  did  ^ot  [  023 1  ] 

(1)  Hedley  v.  Bainbridge.  3  Q.  B.  816.        (u]  Thompson  v,  Wesleyan  Newspaper 

m  Per  Parke,  B.,  Ridley  0.  Plymouth  Association,  8  C.  B.  849,  861. 
Onndxng  Company,  2  Ezch.  711,    716;        (v)  Reid  v.  Holllnshead,  4B.  &C.  867; 

Steele  0.  Harmer,  14  M.  &  W.  831 ;  Bra-  Brownrigg  v,  Rae,  5  £zch.  489. 
mah  V,  Roberts,  5  Scott,  172 ;  Dickinson        (z)  See  Hope  v.  Gust,  cited  1  East,  53. 
9.  Valpy,  10  B.  &  C.  128;  Greenslade  v.        (1/)  15  Ves.  jun.  286. 
power,  7  Id.  365.^  (2)  Duncaif  v.  Lowndes,  8  Camp.,  481. 

indicate  a  partnership  transaction.  Mannf.  &  Miech.  Bank  v.  Winship,  5  Pick.  11 ;  U. 
BUtee  Bank  v.  Binney,  5  Mason,  176 ;  S.  C.  5  Peters,  529 ;  Bthendge  v,  Binney,  9 
Pick.  272. 

1  An  attorney  has  no  general  authority  to  obtain  loans  on  the  credit  of  a  firm  of 
which  he  is  a  member,  resulting  from  the  nature  of  the  profession.  Breckenridge 
9.  ShrieTe,  4  Dana,  378. 

*  See  Tappan  v,  Buley,  4  Metcalf,  529 ;  CoUyer,  Partn.  §  1139. 

<8ee  Tapley  «.  Butterfield,  1  Metealf,  515;  Milton  v.  Mosher,  7  Metcalf,  244} 
CoUyw,  P)MQ.  i  386,  i  897. 


t^2  PABTICULAB  PBBSOJIf  fW^FilSNT  TO  OONTRACf. 

PMmniPf.  biiid  ihe  &n^ ;  it  not  beiaff  ik  ^iHie^tioa  in  the  iuriaI  oouroe  or  thf 
>«^v«^  basinedB  of  attorniea ;  and  there  being  bo  evidence  that  the  guar- 
anty wa8  given  in  parsuanoe  of  the  ordinary  practice  of  the  par- 
ties (a).     And  the  same  rule  has  ^ince  been  acted  <hi  in  other 
cases  (b).^ 

Bat  it  wottld  be  sufficient  to  prove  a  parol  acknowledgment  from 

the  other  partner,  subsequently  to  the  guaranty,  that  it  was  properly 

given  (c);  or  to  show  a  previous  course  of  dealing,  in  which  similar 

guaranty  had  been  given  in  the  name  of  the  firm,  with  the  privity 

of  both  partners  (d) ;  or  that  the  guaranty  was  given  in  the  course 

of,  and  as  incidental  to,  a  transaction  falling  within  the  ordinaiy 

Que  part-    course  of  the  business  of  the  firm,  and  Uiat  it  was  notified  to  the 

"^w'd     ^^^  partners,  who  expressed  no  dissent  (e).'^ 

the  firm         ^^  ^^  ^^  ^^^  ^^^  decided,  that  one  of  several  partners  has  no 

by  a  tub-    implied  authority  to  bind  the  others  by  a  submission  to  arbitration, 

adbifan^  ^  ^^^^  ^  ^  matters  arising  out  of  the  affairs  of  the  firm ;  the  en- 


tion; 


(a)  Hasleham  v.  Toong,  6  Q.  a  883.  (d)  See  Id;  Sandilands  v.  Mansh,  2  B. 


[b)  Brettel  v.  Williams,  4  Exch.  623.  &  Aid.  673,  678,  679, 

(e)  See  lb.  629 ;  and  Ex  parte  Bonbonus,  (a)  Id.;  Ex  parte  Nolte,  2  «.  &  J.  295. 
6  Ves.  540. 

^  And  where  thero  is  an  authority  in  a  paftner  to  sign  a  gaaraoty,  either  by  speoial 
agreement  or  otherwise,  stiU,  to  bind  the  firm,  it  mnst  have  reference  to  the  regular 
course  of  the  partnership  business,  and  it  must  be  confined  to  adrances  made  on 
credit  given  to  the  partnership  as  constituted  at  the  time  of  the  guaranty.  It  oannot 
be  extended  to  new  adyanoes  or  credits,  after  a  change  of  any  of  the  original  partnen 
by  death  or  retirement.  Collyer,  Partn.  §  421,  and  notes ;  Story,  Partn.  §  127,  and 
note ;  3  Kent  (5th  ed.)  46,  47 ;  Long  o.  Carter,  3  Iredell  (Law,)  241 ;  Sutton  v.  Irwine, 
12  Serg.  &  R.  13 ;  Hamill  v.  Purvis,  2  Penn.  177  ;  Cremer  v.  Higginson,  I  Mason,  323, 
835,  336 ;  Wagnon  v.  Clay,  1  Marsh,  257  ;  Coursey  v.  Baker,  7  Hazr.  2  John.  28 ;  May- 
berry  V.  Bamiton,  2  Earring.  24 ;  Maudlin  v.  Bnuich  Bank,  2  Alabama,  502. 

And  one  partner  cannot  bind  the  firm,  as  a  mere  surety  for  a  third  person,  in  a 
matter,  in  whi<^  the  firm  has  no  interest,  and>where  it  is  not  in  the  regular  course  <^ 
the  business  of  the  firm,  except  under  conditions  and  limitations  similar  to  those, 
which  restrain  him  in  the  case  of  a  guaranty.  Foot  v,  Sabin,  19  John.  154 ;  Larerty 
V.  Burr,  1  Wendell,  531 ;  New  York  Fire  Ins.  Go.  v.  Bennett,  5  Conn.  574 ;  Andrews 
9.  Planters'  Bank.  7  Smedes  &  M.  192 ;  Sweetser  o.  French,  2  Gushing,  314.  315  ;  Lan- 
gan  9.  Hewett,  13  Smedes  &  M.  122 ;  Rollins  v,  Stevens,  31  Maine,  ^^  So  one  pazt- 
ner  cannot  give  the  name  of  the  firm  on  aci'ommodation  paper,  unless  with  the  knowl- 
edge of  the  firm,  or  unless  it  be  the  habit  of  the  partner,  with  the  consent  of  the 
firm,  or  unless  the  transaction  ia  subsequently  ratified  by  the  firm.  Bank  of  Tenn- 
esaee  r.  Lafi'arans,  3  Humph.  597;  Gansevoort  v.  Williams,  14  Wendell,  133,138; 
Wilson  V,  Williams,  ib.  146 ;  Austin  v.  Yandermark,  4  Hill  (N.  Y.)  261 ;  Williams  0. 
Walbrldge,  3  Wendell,  415 ;  Whaley  v.  Moody,  2  Humph.  495 ;  Ghenowith  v.  Chambei^ 
lin,  6  B.  Monroe,  60 ;  Sweetser  v.  French,  2  Gushing,  309,  314 ;  Darling  v.  March,  22 
Maine,  188, 189 ;  Bank  of  Vergennes  v.  Cameron,  7  Barbour  Sup.  Ct  143. 

And  in  all  these  cases,  whether  it  appears  upon  the  instrument,  or  in  some  other 
way,  that  the  contract  is  one  of  guaranty,  suretyship  or  accommodation,  the  burthen 
of  proof  is  upon  Uie  party  holding  it,  if  he  took  it  knowing  such  to  be  the  character 
of  the  contract,  to  show  the  facts  necessary  to  render  it  available  against  the  finn. 
Foot  V,  Sabin,  19  John.  154 ;  Sweetser  v.  French,  2  Gushing,  309,  31^,  315 ;  Hamill  «. 
Purvis,  2  Pennaylv.  177 ;  Langan  v,  Hewett,  13  Smedes  &  M.  122 ;  Darling  v,  March« 
22  Maine,  188, 189  ;  Rollins  v,  Stevens,  31  Maine,  454 ;  Boyd  v.  Plumb,  7  Wendell, 
309.  Direct  or  positive  proof  is  not  necessary.  The  authority  or  ratification  may  be 
inferred  from  circumstances.  Sweetser  v.  French  ;  Darling  p.  March ;  Gansevoort  v. 
Williams,  cited  tupra;  Bank  of  Kentucky  v.  Brooking,  2  Littell,  41 ;  Jones  v.  Booth, 
10  Vermont,  268. 

2  Sutton  ©.  Irwine,  12  Serg.  &  R.  13 ;  Hamill  v,  Purvis,  2  Penn^ylv.  177 ;  Cremer  ». 
Higginson,  1  Mason,  335,  336 ;  Laverty  9.  Burr,  1  Wendell,  531 ;  New  York  Fire  Ins. 
Co.  e.  Bennett,  5  Conn.  574 ;  Foote  v,  Sabine,  19  John.  154 ;  Andrews  v.  Planters' 
Bank,  7  S.  &  Marsh.  192 ;  Langan  9.  Hewett,  13  Smedes  &  M.  122. 


tertDginto  sfK^h  sabmission  1>eing  held  to  1)6  no  part  of  theefdinniry   Pisnnaii. 
^oflinefls  of  a  tradinfl^  partnership  (J)?-  v^-v-^ 

So  the  general  rule  is,  that  one  partner  cannot  bind  the  firm  by  "w  ijy  «a:- 
tixeentbg  a  deed,  even  though  the  partnership  articles  be  by  deed ;  ^|^"^  * 
BfilesB  he  be  invested  by  his  copartners,  by  a  power  of  attorney 
under  seal,  with  an  express  authority  so  to  do  {g)?  And  so,  if  one 
partner  acknowledge  that  he  gave  another  partner  authority  to  ex- 
ecute a  deed  for  him,  the  presumption  is,  that  it  was  a  legal  author- 
ity, that  is,  an  authority  under  seal ;  and  such  authority  must  be 
produced,  the  bare  acknowledgment  being  insufiicient  (A).  But  if 
ene  partner,  in  the  presence  of  the  other,  and  with  his  express  con- 
sent, execute  a  deed  for  bo(h  of  them,  in  a  transaction  in  which 
both  are  interested,  it  is  a  valid  execution  by  both ;  although  there 
be  but  one  seal,  and  it  be  not  put  twice  on  the  wax  (y)?    And  the 

(/)  AdauB  V.  Buikart,  1  Cr.  M.  &  B.  r.  Cooke,  1  Seh.  <fe  Lef  22. 
681 ;  Stead  p.  Salt,  3  Bing.  101.  (A)  SteigUtz  v.  Egginton,  Holt,  Ul. 

(g)  Harrison  v.  Jackson,  7  T.  R.  207;        (i)  Ball  t».  Dunsterville,  4  T.  R.  313. 
TliomaaoiL  v.  Ftet^  10  East,  418 ;  Clinaa 

I  Bat  he  may  bind  himself  so  as  to  submit  his  own  interest  to  such  decision.  Kart>- 
bans  9.  Ferrer,  1  Peters  (S.  G.)  222  ;  M'Bride  v:  Hogan,  1  Wend.  326.  In  Pennsylya- 
nia  it  has  been  determined  that  one  partner  may  bind  the  firm  bj  an  agreement  not 
under  seal,  to  reftr  to  arbitration  any  partnership  matter,  unless,  perkapt,  ih^re  he 
an  express  dissent  communicated  to  the  other  t>arty.  Taylor  v,  Coryell,  12  Serg.  is  R. 
243.  See  Southard  u.  Steele,  3  MonroOi  436 ;  Buchanan  v,  Curry,  19  Johns.  137 ; 
Fleteher  o.  Pollard,  2  Hen.  &  Mun.  544.  In  Ohio,  one  party  may  submit  to  arbitra-  ' 
tlofn,  partnerslut)  traasaetioiis,  and  bind  his  fellows.  Wilcox  v.  Singletary,  Wright, 
40a  £fee  Oollyer,  Partn.  |  439 ;  Armstrong  v.  Robinson,  5  Gill  ft  John.  412.  And 
one  partner  may  compromise  a  debt,  either  as  debtor  or  creditor.  Doremus  v,  MoCor- 
mick,  r  Gill,  49. 

*  One  partner  may  sign  and  seal  a  general  assignment  made  by  a  debtor  of  the 
firm,  for  the  payment  of  debts,  and  it  will  bind  the  partnership  as  a  release  of  the 
debt  Halftey  p.  Whitney,  4  Mason,  206.  A  bond  given  by  one  partner  for  a  simple 
eontract  ifturttiership  debt,  releases  the  other  partner,  at  law,  and  in  equity.  Williams 
«.  Hodgson,  2  Har.  &  Johns.  474.  Such'bond,  though  not  binding  on  the  partner  who 
did  not  execute  it,  is  obligatory  on  the  other  who  did.    Id. 

Whether  one  partner  may,  without  the  express  consent  of  his  copartners,  assign  all 
the  property  of  ^e  firm  to  pay  the  debts  of  the  firm,  is  a  question  on  which  the 
authorities  differ.    In  fkror  of  such  an  assignment,  see  Anderson  v.  Tompkins,  1  ^ 

Brock,  456 ;  Harrison  v.  Sterry,  5  Cranch,  300 ;  Kobinson  v,  Crowder,  4  McCord,  519 ; 
Mills  0.  Barber,  4  Day,  428;  Ueckard's  Case,  5  Watts,  22  ;  Arnold  t;.  Brown,  24  Pick. 
99 ;  Tapley  v.  Butterfield,  1  Metcalf,  515.  Opposed  to  such  an  assignment,  see  Havens 
9.  Huss^,  6  Paige,  30 ;  Egbert «.  Woods,  3  ib.  517  ;  Hitchcock  v.  St  John,  1  Hoff.  Ch. 
&  611 ;  Kirby  o.  Ingersol,  1  Harr.  Ch.  (Mich.)  172 ;  a  C.  1  Douglas  (Mich.)  477 ;  Dana 
9.  Lull,  17  Vermont,  390.  hi  these  cases  the  assignments  preferred  some  creditors 
over  others.  See  Mills  v,  Argall,  6  Puge,  577 ;  Dickinson  v.  Legare,  1  Desaus.  537  ; 
Plerpont  v.  Graham,  4  Wash.  C.  C.  282 ;  Hughes  v.  Ellison,  5  Missouri,  463 ;  Deming 
r.  Colt,  3  Sandford  Sup.  Ct.  284 ;  Drake  r.  l&gers,  6  ib.  317,  322 ;  Hennessy  v.  Wes- 
tern Bank,  6  W.  &  Serg.  300 ;  M'CuUoch  r.  Sommerville,  8  Leig^,  416 ;  Moddewell  v. 
bevar,  8  Watts  ^  &  63. 

'See  Ftraonv.  Carter,  3  Murph.  321;  Blaekbume  v,  M'AUister,  Feck,  871.  A 
partner  may  bind  his  copartner  by  a  contract  under  seal,  made  in  the  name  and  ibr 
Ibe  use  of  the  firm,  in  tiie  course  of  the  partnership  business,  provided  the  copartner 
aastnta  to  the  oontraot  previously  to  the  execution,  or  afterward  ratifies  and  adopts  it ; 
mad  this  assent  or  adoption  may  be  by  paroL  Cady  v.  Shepherd,  11  Pick.  400 ;  Swan  v, 
Sledman,  4  Metcalf,  548 ;  McNaughten  v.  Partridge,  11  Ohio,  223 ;  Morris  v.  Jones,  4 
Harr.  428 ;  Smith  v,  Kenr,  3  Comstock,  44 ;  Prioe  v.  Alexander,  2  Greene,  (Iowa,)  427 , 
Gram  V.  Seton,  1  HaU,  262;  Collyer,  Partn.  §  462  «e mo.,  §  467,  and  note ;  Skinner  v. 
Dayt^s  19  Johns.  513 ;  Randall  v.  Tan  Vechten,  19  Johns.  60;  Bank  of  Columbia  p^ 
Patterson,  7  Cranoh,  297 ;  Darst «.  Roth,  4  Wash.  C.  C.  471 ;  Marsh  v.  Gold,  2  Pick. 
2a0 ;  Button  «.  Hampson,  Wrigbti  93 ;  Ford  «.  Haft,  Wright,  116 ;  James  v,  Bostwick, 
Wrifjjbt,  148;  Partoo  9.  Gtrtar,  8  Mur^.  821.    la  Tubervilto  v.  fiytm,  1  WItmfk.  113, 
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264  PABTIOtTLAB  PKB80N8  OOUtWBOKT  TO  OOHmuOir. 

Pabtnus  rule  above  stated  does  not  apply  to  releases  under  seal ;  the  lav 

s,^^\r^^  being,  that  such  an  instrument  executed  by  one  partner  will  bind 

AUia-Mio  the  firm  OV 

nleaaefl.         Where  a  contract  has  been  entered  into  by  some  of  seyeral  part- 

ofinton^  ners,  which,  primd  faciei  would  bind  the  firm,  but  there  are  circvun- 

tion  18  for  stances  which  render  it  doubtful  whether  it  was  intended  ^to  have 

**h  ^^Yh  *^^  ©ffoct :  it  is  for  the  jury  to  say,  whether  it  reaUy  waB  the  in- 

oontriiot  tention  of  the  parties,  that  the  other  partner  or  partners  should 

ptimd  fade  join  in  the  contract ;  and  if  it  was  not,  the  firm  wUl  not  be  bouod 

binda  the     /j^\ 

r  ^232  1       "^^  subseqiuent  approval  and  recognition  by  the  firm,  of  the  act 

jgffeot  of     01^  contract  of  one  of  the  partners,  or  their  privity  and  silence,  af- 

reoogni-      ford  stro&g  evidence  that  he  was  invested  with  a  sufficient  prior 

fimofthe  ft^^l^ority  to  bind  all  the  partners  (Z).     So  acts,  •subsequent  to  the 

onauUior-   time  of  delivering  the  goods  on  a  contract,  may  be  admitted  as  evi- 

iied  act  of  dence,  to  show  that  the  goods  were  delivered  on  the  partnership 

^P*'*"     account,  if  that  were  doubtful  at  the  time  of  the  contract.    But  if 

it  clearly  appear  that  no  partnership  existed  at  the  time  of  the  con« 

tract,  no  subsequent  act  by  any  person  who  may  afterwards  become 

a  partner, — not  even  an  express  promise  to  pay,  or  his  accepting  a 

bill  of  exchange  drawn  on  the  firm  for  the  very  goods, — ^will  make 

him  liable  in  an  action  for  goods  sold  and  delivered,  or  for  goods 

bargained  and  sold^  or  on  an  account  stated  (m)  ;  although  he  will 

Sffeot  of     ^  liable  on  the  bill  of  exchange  (w). 

fraud  by         A  partnership  cannot  acquire  any  property  in  goods  obtained  by 
partner,      the  fraud  of  one  of  the  partners,  even  fdthough  the  others  be  not 
privy  thereto  (o). 

(J)  Per  Best,  C,  J.,  10  Moore,  393;  Lowndes,  3  Camp.  478;  jRr  ^parte  Nolte,  2 

Perry  v,  Jackson,   4   T.    R.    516,    519;  G..&  J.  295;  Foster  t^.  Andrews,  2  Penn- 

Hawkshaw  v,  Parkinfl,    2  Swanst.   539,  syir.  160;  Sweetser  v.  FrenoU,  2  Cashing, 

544.  314,  315 ;  ante,  231  note. 

(k)  Utch  9.  Wedlake,  11  A.  <b  £.  959,        (m)  Beale  e.  Mools,  10  Q.  B.  976, 98». 
965.  (fi)  SaviUe  v.  Robertson,  4  T.  R.  720. 

(Q  £x  pcarU  Bonbonns,  8  Ves.  540;  Ex        (o)  Eilby  v,  Wilson,  1  R  &  M,  178. 
parU  Bowness,  2  M.  &  S.  484 ;  Duncan  o, 

«i      ■-■■  ^—^^^  III  I  >  .  — ^"*™" 

• 

parol  authority  or  ratification  are  held  insufficient  to  render  a  deed  executed  by  one 
partner,  binding  on  the  firm.  See  Gerard  e.  Bass,  1  BalL  119 ;  Green  v.  Beals,  2 
Caines,  254 ;  Clement  v.  Bush,  3  Johns.  Cas.  180 ;  Mackay  v.  Bloodgood,  9  Johns.  285 ; 
Anon.,  2  Hayw.  99 ;  Mills  v.  Barber,  4  Day,  428 ;  Garland  v.  Davidson,  3  Munf.  189  r 
Hart  o.  Withers,  1  Penn.  285;  Pasey  v.  Bullitt,  1  Black.  99 ;  Flood  v,  Yandes,  IK  103; 
Barlow  9.  Reno,  lb.  (252 ;  Williams  i?.  Hodgson,  2  Har.  &  Johns:  474 ;  McMurty  o. 
Frank,  4  Monroe,  41 ;  Trimble  v.  Coons,  2  Marsh.  375 ;  Van  Deusen  v,  Blum,  18  Pick» 
231.  The  doctrine  that  a  partner  cannot  bind  his  copartner  by  deed,  does  not  ap^y 
in  a  case  in  which  the  property  purported  to  be  conveyed  by  tiie  deed,  is  of  such  i 
description,  that  a  title  to  it  passes  by  the  mere  act  of  delivery.  The  mere  circum- 
stance of  annexing  a  seal  to  the  instrument  of  cou'veyanoe,  in  such  a  case,  does  nol 
annul  a  transfer  so  consummated.  Anderson  v,  Tompkins,  1  Brook.  456  ;  Tapley  n 
Butterfield,  1  Mete.  515 ;  Milton  v,  Mosher,  7  lb.  244 ;  Lawrence  v.  Taylor,  5  Hill,  107 ; 
M'Culloch  9.  Somerville,  8  Leigh,  415 ;  Collyer,  Partn.  §  467,  and  note.  Nor,  it  seems, 
^  does  this  doctrine  apply  in  any  case  where  the  annexation  of  the  seal  is  not  necessaiv 
to  complete  the  instrument  Morse  v.  Bellows,  7  N.  Hamp.  558,  559  ;  Horton  v.  Child, 
4  Dev.  460 ;  Price  v.  Alexander,  2  Greene  (Iowa,)  427.  If  the  partner,  who  has  de- 
livered a  deed  under  seal,  not  binding  the  partnershipv  take  it  back,  remove  the  seal 
and  redeliver  it,  the  deed  may  operate  aa  a  simple  proiniM.  Horton  v.  Child,  4  Psr. 
460. 
^  Ante,  939,  note. 


PABINE&8.  ftl^ 

So  if  a  party  who  deals  with  one  partner  be  guilty  of  fraod,  or  Paatkses. 
have  reason  to  suppose  that  the  latter  is  acting  on  his  own  account,  s^^v-^^/ 
he  has  no  claim  agaiufst  the  firm  (j>). 

So,  where  the  transaction  is  not  bond  fide,  notice  to  one  partner  is  J^^pJl^ 
not  impliedly  notice  to  the  firm  (q).^  ner  not 

But'  where  one  of  two  partners  goes  to  a  shop,  with  the  intention  notice  to 
I  of  cheating  the  other,  and  purchases  articles,  such  as  might  be  used  JSnesT^* 
in  the  partnership  business  (r),  which  he  instantly,  by  pawning,  con-  there  be 
vertfi  tohis  own  use;  then,  if  there  were  no  collusion  between  him  and  hon&fide». 
the  seller,  this  will  be  considered  a  partnership  transaction,  and  the 
innocent  partner  will  be  liable  for  the  ^rice,  without  proof  of  any 
previous  dealings  between  the  parties  («).2     And  where  bankers, 
who  were  employed  to  receive  dividends  in  the  funds,  had  credited 
their  employers  In  their  own  books  with  the  dividends  as  received, 
and  had  allowed  them  to  *^draw  without  having  any  other  funds  in  r  0233  ] 
their  hand:  it  was  decided  by  Best,  C.  J.,  that  the  bankers  were 
bound  by  the  entries  so  made,  though  they  were  fraudulently  made  . 
by  one  of  the  partners,  the  money  never  having  been  received  by 
the  house  (t).^ 

{p)  Baker  v,  Charlton,  PeaJce,  R.  80,        (t\  ».  Layfield,  1  Salk.  392,  n. 

81 ;    Sutton    r,    Gfegory,    Peake,    Addl.  (»)  Bond  t;.  Gibson,  1  Camp.  186. 

Cases,  150 ;  in  this  ca«e  the  pai*tner8  re-  U)  Hume  v.  Bolland,  1  R.  &  M.  S71 ; 

sided  in   different   countries.    And   see  ana  see  Marsh  f.  Keating,  1   Scott,  5, 

South  Carolina  Bank  v.  Case,  8  B.  &  C.  But  see  Hume  v.  BoUand,  1  C.  &  M.  130, 

427.  •  contra ;  Shaw  v.  Dartnall,  6  B.  &  C.  65 ; 

(f)  Bignold  r,  Waterhouse,  1  M.  &  &  SL  C.  9  D.  &  R,  54 ;  Shaw  v.  Woodcock,  7 

255,  259.  Id.  73. 

% 
■^    — —       ---  ,  iiiii  ,1  11 

^  But  where  the  transaction  is  bond  fide,  notice  to  one  partner  in  matters  relating  to 
the  partnership  business  is  notice  to  alL  See  Alderson  v.  Pope,  1  Camp.  404,  n. ; 
Story,  Partn.  §  107  ;  Collyer,  Partn.  §  443 ;  Lansing  v.  M'Killup,  7  Cowen,  416 ;  Gilley 
p.  Singleton,  3  Litt.  249 ;  Watson  v.  Wells,  5  Conn.  468;  Fitch  v.  Stumps,  6  How. 
Miss.  487.  As,  of  a  prior  unrecorded  deed ;  Barney  v.  Currier,  1  D.  Chip.  315  ^  of  the 
dishonor  of  a  note  ;  Porthouse  v.  Parker,  1  Camp.  82 ;  Gowan  v,  Jackson,  20  John. 
176 ;  Nott  9.  Downing^  6  Louis.  Rep.  684 ;  Collyer,  Partn.  §  443  ;  of  legal  proceedings 
in  which  the  firm  are  interested ;  CoUyer,  Partn.  §  441,  §  443 ;  Figgins  v.  Ward,  2  C.  <& 
Mees.  424 ;  Carter  v.  Southall,  3  Mees.  &  W.  128.  So  a  notice  tiy  one  partner  in  a  le- 
gal proceeding,  or  the  signature  of  one  partner  in  matters  of  simple  contract,  relating 
to  the  partnership,  binds  (he  firm.  Notice  of  abandonment  of  property  insured  for 
the  firm  may  be  gi^en  by  one  partner.  So  notice  to  quit  may  be  gi?en  by  one  of  sev- 
eral joint  owners,  partners  in  trade.    Collyer,  Partn.  §  442. 

s  CoUyer,  Partn.  §  392  ;  Walden  v.  Sherburne,  15  John.  422,  428 ;  8  Kent  (5th  ed.) 
44,  45 ;  Gow.  Partn.  (3d  ed.)  52 ;  Dickson  t;.  Alexander,  7  IredeU,  4.  See  Arnold  v. 
Brown,  24  Pick.  89. 

•  One  partner  will  be  bound  by  the  fraud  of  his  copartner,  in  contracts  relating  to 
the  partnership,  made  with  innocent  thurd  persons.  See  Locke  v.  Steams,  1  Metcalf, 
664 ;  Story,  Partn.  §  108 ;  Collyer.  Partn.  §  445  «?i  teq. ;  Blight  v.  Tobin,  7  Monroe,  617  j 
Patten  v,  Gamcy,  17  Mass.  182  ;  Hawkins  v.  Appleby,  2  Sandford  Sup.  Ct.  421 ;  Stock- 
ton r.  Frey,  4  Gill,  406;  Babcock  v.  Stone,  3  McLean,  172;  Boardman  v.  Gore,  15 
Mass.  331 ;  Man.  &  Mech.  Bank  v.  Gore,  15  Mass.  75 ;  Hadfield  v.  Jameson,  2  Munf. 
63 ;  Nesbit  r.  Patton,  4  Rawie,  120 ;  McFarland  v.  Crary,  8  Cowen,  253  ;  Doremus  r. 
McCormick,  7  Gill,  49.  So  one  partner  may  be  made  liable  for  other  wrongs  committed 
in  reference  to  the  partnership  business  by  his  copartner.  As  where  a  partner  in- 
jures a  third  person,  by  his  negligent  driving  of  a  coach,  the  property  of  the  firm  and 
employed  in  their  business.  In  an  action  of  trover  against  a  firm,  a  demand  of,  and 
a  refusal  by,  one  partner  to  deliver  up  the  property  of  the  plaintiff,  is  evidence  of  a 
conversion  by  both.  Collyer,  Partn.  §  467,  §  468 ;  Mitchell  v.  Williams,  4  HiU  (N.  Y.) 
13 :   Holbrook  v.  Wright,  24  Wendell,  169 ;  Nesbit  v,  Patton,  4  Rawle,  120. 

A  partnership  security  negotiated  through  the  fraud  of  one  of  the  partners  is  never-  ' 

theless  binding  on  the  firm,  in  the  hand  of  an  indorsee  for  a  valuable  consideration 
without  notice  of  the  fraud.    CoUyer,  Partn.  §  447,  and  American  cases  cited  in  note* 
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Pjlbtnebs.  It  is  not  always  possible,  nor  is  it  necessary,  where  one  partner 
y^^\r^^^  has  been  guilty  of  fraud,  to  give  positive  evidence  thereof ;  but,  in 
Cases  in  many  cases,  it  may  be  inferred  from  the  nature  of  the  transaction, 
^^i^  Thus  in  Shireff  v.  Wilks  (w),  the  plaintiffs  drew  a  biU  of  ex- 

one  pari-  change  for  a  balance  due  from  Bishop  and  Wilks,  for  porter  sold  to 
?«' J^^  them  before  their  third  partner,  Bobson,  had  any  concern  with  the 

house ;  and  then  they  sought  to  charge  Bobson,  as  well  as  Bishop  • 

and  Wilks,  on  the  acceptance  of  Bishop  in  the  name  of  the  firm  of 

"  G.  Bishop  &  Co."    But  the  court  held  that,  from  the  nature  of  the 

transaction,  the  plaintiffs  must  have  been  awai'e,  that  Bishop  and 

Wilks  had  no  authority  to  bind  the  partnership  firm  und  funds  of 

the  three,  for  the  separate  debt  of  two ;  and  that,  no  assent  on  the  f 

part  of  Bobson  being  found,  and  there  being  nothing  stated  to  show 

that  he  knew  of  the  transaction,  he,  Bobson,  was  not  liable. 

So  in  Ex  parte  Goulding  (v),  the  bankrupt,  O'Neill,  having  con- 
tracted a  debt  with  the  petitioners,  entered  into  partnership  with 
the  other  bankrupt,  Martin.  After  the  partnership,  the  agent  of 
O'Neill  delivered  to  the  petitioners,  in  satisfaction  of  their  debt,  a 
bill  drawn  by  him  on  the  firm  of  Neill  and  Martin,  and  such  bill 
was  afterwards  accepted  by^  O'Neill,  in  the  name  of  the  firm.  It 
appeared  that  O'Neill's  acceptance  of  this  bill  was  without  the 
authority  or  privity  of  Martin ;  but  it  did  not  appear  that  there 
was  any  express  collusion,  or  knowledge  that  Martin  had  not 
authorized  0  Neill  to  give  the  partnership  acceptance.  The  ques- 
tion was,  whether  the  petitioners  were  entitled,  under  the  circum- 
stances, to  prove  the  bill  against  the  joint  estate  of  O'Neill  and 
Martin ;  and  the  Vice-chancellor  said :  "  For  the  petitioners  it  is 
argued  that,  there  being  no  fraud  on  their  part,  they  are  entitled 
to  this  joint  proof.  Upon  an  attentive  consideration  of  the  several 
[  *284  ]  authorities  whioJi  have  been  referred  to,  *I  am  of  opinion,  that 
where  one  partner  gives  the  acceptance  of  the  firm,  in  payment  of 
his  separate  debt,  without  authority  from  his  copartner,  such  ac- 
ceptance does  not  bind  the  firm,  and  that  the  petitioners  cannot 
prove  against  the  joint  estate." 
Mooiple  And  the  principle  of  these  decisions  seems  to  be,  that  the  mere 
^U^^  circumstance  of  the  debt,  which  forms  the  consideration  for  the  bill, 
being  due  only  from  the  partner  who  actually  accepts  or  indorses 
it,  ought  to  induce  the  creditor  to  inquire,  whether  the  separate 
debtor  had  the  express  authority  of  his  copartners,  to  give  the  in- 
strument as  a  security  for  his  debt ;  and  that  fraud  shall  be  pre- 
sumedf  unless  the  express  authority  of  the  one  partner,  thus  to 

(tt)  1  East,  48 ;  and  see  Green  e.  Bear  a  period  anterior  to  the  time  the  debt  was 

kin,  2  Staric  347.    It  is  a  general  rule,  contracted;  Vere  ».  Ashby,  10  B,  &  C. 

that    an    inooming   partner   cannot   be  288. 

charged  by  a'  creditor  for  a  debt  due  from  (v)  2  Q,  &  J.  118 ;  Green  v,  Deakin,  2 

the  former  partners,  although    the   old  Btark.  R.  847;  Wells  ».  Haflterman,  3 

purtners  agmd  with  the  new  one  that  Esp.  R.  7S0. 
he  shoold  be  regarded  as  a  partner  from 
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ftp|dy  the  partnership  property,  he  estahlished.^  And  this  doctrine 
seems  to  he  confirmed  by  the  case  of  Heath  v,  Sansom  (x),  in  which 
it  would  appear  to  have  been  held,  that  if  it  were  shown  that  the 
bill  or  note  originated  nnder  snch  circumstanoes,  even  an  indorsee 
of  snch  bill  or  note  coald  not  sue  the  firm  thereon,  without  proving 
that  he  took  it  for  value.^ 

But  this  latter  principle  must  be  received  with  the  following  H«w 
qualification,  namely, — that,  in  such  a  case,  an  indorsee  cannot  be  <l"**i*«^ 
put  to  prove  that  he  gave  value  for  the  bill,  unless  he  be  affected 
with  knowledge  of  the  fraud  (^).  Thus,  in  the  case  of  Ridley  t;. 
Taylor  (2),^  though  the  plaintiff,  the  separate  creditor  of  one  part- 
ner, took  the  joint  i^curity  of  j^he  firm  without  consulting  all  its 
members,  the  Court  would  not  infer  fraud.  In  that  case  the  bill 
appeared,  on  th^  face  of  it,  to  have  been  drawn  in  the  napae  of  the 
firm,  for  a  larger  amount  than  the  particular  debt,  payable  to  their 
own  order,  eighteen  days  before  the .  delivery  of  vit  to  the  separate 
creditor,  and  to  have  been  accepted  and  indorsed  before  such  de- 
livery. And,  though  the  indorsement  was  in  fact  made  by  the  hand 
of  the  debtor  partner,  yet,  as  it  did  not  appear  that  that  fact  was 
known  to  the  separate  creditor  at  the  time,  the  Court,  under  all  the 
circumstances  of  the  case,  thought  that  there  did  not  appear  to 
have  been  such  crcusa  negligentia  on  the  part  of  the  plaintiff,  in  not 
inquiring  whether  the  partner  with  whom  he  dealt  was  authorized 
to  dispose  of  the  security  as  his  own,  as  to  render  the  transaction 
on  that  account  fraudulent  and  void. 

If  a  bill  accepted  in  the  name  of  the  partnership,  be  applied  ^^j^^rt 

with  the  knowledge  of  the  party  who  takes  such  1)ill,  in  part  only,  to  the  sep- 

to  the  separate  use  of  the  partner  who  actually  accepts  it ;  a  secret  urate  qm 

partner,  not  known  to  the  party  who  takes  the  bill,  is  liable  in  re-  jj^^, . 

spect  of  so  much  of  the  amount  as  is  not,  to  the  knowledge  ^f  the  [0235*  1 

taker,  applied  to  the  separate  use  of  the  partner  who  accepts  the  or  aooept- 

bill  (a).    And  so,  where  a  bill  is  accepted  in  the  name  of  a  firm,  for  6d,mMrt, 

a  debt  which  was  incurred  partly  before  and  partly  after  one  of  the  ^^^^J^ 

partners  joined  the  firm,  that  one  will  be  liable  for  so  much  of  the  \tj  the 

debt  for  which  the  bill  was  accepted,  as  accrued  subsequently  to  }"»» ^  ^ 
i,\.^i,  t'        /i\  x-       '  ^  y         fore  one  of 

tnat  tune  (6).  the  part- 


(z)  2  6.  ft  Ad.  291. 

iy)  MuegraTe  V.  Dnice,  o  Q.  B.  ISff. 

it)  13  East,  175.  Scott,  N.  R.  115. 


(a)  Wintle  v.  Crowther,  I  C,  &  J.  316.   JJ?  u^^™" 
\h)  WiUon  V.  Lewis,  2  M.  &  G.  197 ;  2  ^  **■ 


I  Eemeys  v.  Richards,  11  Barbour  Sup.  Gt  812 ;  Eastman  v.  Cooper,  16  Pick.  276, 
290 ;  Davenport  v,  Runlett,  3  N.  Hamp.  386 ;  Weed  v.  Richardson,  2  Dot.  ft  Batt  535 ; 


«.  Brigfats,  16  Penn.  State  Rep.  399 ;  Liringston  v.  Hastie,  2  Gaines,  246 ;  Lansing  v. 
Oaine,  2  John.  300;  Duncan  v,  Oarke,  2  Richardson,  587;  Baird  o.  Cochran,  4  Serg. 
ft  R.  246 ;  Colton  v,  Erans,  1  Dot.  ft  Batt.  Eq.  284 ;  Laver^  v.  Burr,  1  Wendell,  529 ; 
LiTingston  v,  RooseTelt,  4  John.  261 :  Taylor  v,  Hillyer,  8  Blackf.  433 ;  Rogers  v. 
Batehelor,  12  Peters,  229 ;  Hickman  9.  Reineking,  6  Blackf.  388 ;  Maudlin  v.  Braaoh 
Bank,  2  Alabama,  502 ;  Miller  v,  Manioe,  6  HiU  (N.  T.)  115. 

<  See  Monroe  9.  Cooper,  5  Pick.  412 ;  Smyth  v.  Strader,  4  Howard  (U.  S.)  404 ; 
Chaioumes  9.  Edwards,  3  Piok.  5 ;  LiTingston  v,  Hastie,  2  Caines,  246. 

*  In  Roffers  v.  Batohelor,  12  Peters,  229,  it  was  said  by  the  court,  in  referenoe  to 
Ridley  v.  Taylor,  that,  "  upon  a  close  examination,  it  will  be  found  to  ha^e  turned  ^n 
ite  own  peenUar  dronmstaaeea."    See  also  Chaioumea  v.  Edwardf,  3  Pick.  9. 
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Partners. 

Other 
oases  in 
which  the 
act  of  one 
partner  . 
will  not 
bind  the 
firm. 


Money 
borrowed 
by  partner 
on  hiB 
prirate 
credit. 


i;<>236  ] 


Where  A.  and  B.  agreed  to  take  a  farm,  and  to  paj  C,  a  fbnner 
occupier,  for  certain  articles,  by  bills  drawn  at  three  months  ;  and 
C.  afterwards,  without  the  knowledge  or  consent  of  A.,  took  from 

B.  bills  for  the  amount,  payable  at  six  and  twelye  months,  accepted 
by  himself  in  his  own  name  and  A.'s :  it  was  held,  that  the  latter 
could  not  be  sued  on  the  bills,  the  Court  being  of  opinion,  that  B. 
had  not,  under  such  circumstances,  sufficient  authority  to  bind  A.  (c). 

Where  an*  agreement  had  been  entered  into  between  the  plaintiffs 
and  one  of  the  defendants,  proprietors  of  a  stage-coach,  to  carry 
certain  parcels  for  the  plaintiff  free  of  expense,  which  were  accord- 
ingly carried  for  two  years ;  but  there  was  no  evidence  of  any 
knowledge  of  this  agreement  by  the  other  defendant ;  and  the  de- 
fendants had  given  notice  that  they  would  not  be  accountable  for 
parcels  above  the  value  of  5L,  unless  entered  and  paid  for:  it  was 
held  that  the  defendants  were  not  liable  for  the  loss  of  a  parcel 
above  the  value  of  51.,  which  had  been  sent  by  the  plaintiff  under 
the  agreement, — no  notice  of  the  value  of  the  parcel  having  been 
given  to  the  defendants  (d). 

It  seems,  that  if  one  partner  borrow  a  sum  of  money  on  his  own 
private  credit,  the  sum  borrowed  does  not  become  a  partnership 
debt,  merely  by  being  applied  to  partnership  purposes  (e).^  So 
where  it  appeared  that  A.,  B.,  and  C.,  who  were  not  general  part- 
ners, entered  into  a  joint  speculation,  to  which  each  was  to  contrib- 
ute a  third  :  it  was  held,  that  A.,  who  had  paid  his  share,  waa  not 
liable  to  the  bankers  of  B.  for  monies  advanced  by  such  bankers,  on 
the  individual  credit  of  B.,  with  the  knowledge  of  A.,  though  such 
monies  were  applied  in  payment  of  bills  drawn  upon  B.  in  the  course 
of  the  joint  speculation  (/).  So,  where  one  of  two  partners  drew 
bills  of  exchange  in  his  own  name,  which  he  procured  to  be  dis- 
counted by  a  banker,  through  the  medium  of  the  same  agent  who 
procured  the  discount,  by  the  same  banker,  of  bills  drawn  in  the 
name  **of  the  partnership;  it  was  held,  that  the  latter  had  no 
remedy  against  the  partnership,  either  upon  the  bills  so  drawn  % 
the  single  partner,  or  for  money  had  and  received  through  the  me- 
dium of  such  bills,  although  the  proceeds  were  carried  to  the  part- 
nership apcount ;  the  money  being  advanced  solely  on  the  security 
of  the  parties  whose  names  were  on  the  bills,  by  way  of  discount, 
and  not  by  way  of  loan  to  the  partnership,  cdthough  the  bankers 
conceived  at  the  time  that  all  the  bills  were  drawn  on  the  partner- 
ship account  (g). 

But  where  one  of  several  partners,  with  the  privity,  and  by  the 

(c)  Greenslade  v.  Dower,  7  B.  &  C.  635.    Lewis,  1  Sim.  376 ;  Vere  v,  Ashby,  10  B. 

(d)  Biguold  ».  Waterhouse,  1  M.  &  S.    &  C.  288. 

255,  (/)  Smith  v.  Crayen,  1  C.  &  J.  500. 

(e)  lioydt.  Freshfield,  9  D.  &R.  19;  S.        (ff)  Emly  v.  Lye,  16  JSast,  7;  see  ^ 

C.  2  C.  &  P.  325,  333 ;  and  see  Beavan  v.    parte  Bolitho,  Buck,  1100. 

»i  ..I     ■  iia  ■  ...  - 

1  3  Kent  (5th  ed.)  41,  42 ;  CoUyer,  Partn.  §  401 ;  Graeff  r.  Hitchman.  6  Watts,  454 ; 
Foley  V.  Robards,  3  IredeU,  (Law,)  179,  180;  Jaques  v.  Marquand,  6  Cowen,  497  ;  Wil- 
lis t;.  Hill,  2  Dev.  &  Bat.  231 ;  Bond  v.  Aitkin,  6  Watts  «fc  8.  165  ;  Foster  r.  Hall,  4 
Humph.  346 ;  Story,  Partn.  §  134, 140 ;  CoUyer,  Partn.  g  478,  note ;  Person  v.  Monroe. 
1  Foster,  (M.  H.)  465,  466. 


' 
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auihorriy  of  the  others,  drew  bills  of  exchange,  in  his  own  name,   Partkzrs. 
upon  the  partnership  firm,  in  favor  of  persons  who  advanced  the  s^^v^w/ 
amoant,  which  was  applied  to  the  nse  of  the  partnership;  Lord 
EUenboroughy  0.  J.,  held,  that  although  the  partners  were  not  jointly 
linble  on  the  bills,  they  might  be  jointly  sued  by  the  payees  for 
money  lent,  the  transaction  being  a  loan  rather  than  a  discount  (A).^  ^ 

And  where  one  of  two  partners,  who  had  authority  to  bind  the 
other  by  drawing  or  indorsing  bills  of  exchange,  raised  money  by 
bills  in  fictitious  names,  and  indorsed  them  in  the  name  of  the  firm, 
and  the  money  was  afterwards  applied  to  partnership  purposes :  it 
was  held,  that  the  other  partner  was  liable  to  the  parties  from 
whom  the  money  was  b6  obtained  (i). 

Although,  however,  the  firm  may  be  liable  to  the  lender  of  money, 
which  is  advanced  to  one  partner, — the  lender  supposing  that  he 
is  borrowing  for  partnership  purposes,  and  on  the  credit  of  the 
firm ;  yet  if  there  b^  gross  negligence,  and  the  transaction  be  out 
of  the  ordinary  course  of  business,  the  lender  cannot  recover  against 
the  other  partners,  if  the  money  lent  be  misapplied  (k).^ 

Banking^copartnerships  established  under  the  7  Geo.  4,  c.  46,  are  Banking 
placed  by  that  statute  on  a  peculiar  footing;  and,  as  to  them,  it  is  <»P*rt"^«'- 
neld,  that  the  creditors  of  a  company  so  established  have  no  remedy  *  ^ 
a^inst  the  individual  members,  as  at  common  law,  even  although 
the  company  cease  to  appoint  a  public  officer  pursuant  to  the  stat-     « 
ute  (Z). 

And  although  no  fraud  exist,  and  the  transaction  be  purely  of  a  Effect  of 
partnership  nature,  the  act  or  contract  of  one  partner  does  not  bind  ^^  *® 
the  firm,  if  the  creditor  have  received   a  previous  exp/ess  ^notice  party. 
from  the  other  partners,  that  they  will  not  consider  themselves  [  *237  ] 
responsible  (m)  :  for  the  authority  of  one  partner  to  bind  the  firm 
is  only  implied;  and  no  one  can  become  the  creditor  of  another 
against  his  express  and  declared  wiU.^ 

(A)  Denton  v.  Robie,  3  Camp.  493 ;  ob-  C.&  P.  325,  333. 

•erved  upon  by  Mr.  Barun   Bayley,  in  (I)  Davison  v.  Farmer,  6  EzcK  242 ;  > 

Smith  r.  Craven,  1  C.  &  J.  607 ;  Ex  parte  Steward  v.  Greaves,  10  M.  &  W.  711. 

BoHtiio,  Buck,  1100.  (m) v,  Layfield,  1  Salk.  292 ;  Gall- 

(0  Thicknesse  v.  Bromilow,  2  G.  &  J.  way  r.  Matthew,  10  East,  ^64;  Willis  v, 

425.  Dyson,  1  Stark.  R.  164 ;  Vice  v,  Fleming, 

(*)  Pter  Bayley,  J.,  Loyd  v,  Freshfield,  2  lY.  &  J.  227. 

1  CoUyer,  Partn.  1 478,  note. 

«  GoUyer,  Partn.  §  480,  note. 
•  »  Collyer,  Partn.  §  387  ;  Dow  v,  Sayward,  12  N.  Hamp.  276 ;  Baxter  r.  Clark,  4  Ire- 
dell, (Law)  129  ;  Ensign  v.  Ward,  1  John.  Ca«.  171 ;  Boardman  v.  Gore,  16  Mass.  339 ; 
Bailey  r.  Clark,  6  Pick.  372  ;   N.  Y.  Fire  Ins.  Co.  v,  Bennett,  6  Conn.  697,  698 ;  Gram 
9.  CadweU,  6  Cowen,  489 ;  Livingston  v.  Roosevelt,  4  John.  251. 

So  it  seems  to  be  well  settled,  that  one  partner  tnay  interfere,  and  by  his  dissent 
fmuk  future  contracts  by  his  copartner,  or  from  the  closing  of  contracts  with  him 
irhich  have  not  become  binding  upon  the  firm,  he  may,  upon  notice  thereof,  avoid  any 
liability  subsequently  arising  upon  such  contracts,  if  entered  into,  unless  the  dissent- 
ing partner  afterwards  assents  to  and  ratifies  the  transaction.  Willis  v.  Dyson,  1 
SUrk.  164 ;  3  Kent  (6th  ed.)  46 ;  Leavitt  v.  Peck,  3  Conn.  124 ;  Monroe  t.  Conner,  16 
Maine,  178.  See  Galway  v,  Mathew,  10  East.  264 ;  Le  Roy  v.  Johnson,  2  Peters,  136 ; 
Feigley  v,  Sponebei^r,  6  Watts  &  S.  667 ;  Collyer,  Partn.  §  §  388,  389.  But  the  dis- 
senting partner  would  not  be  liable  merely  on  the  ground  that  the  goods  purchased  or 
tbe  fruits  of  the  tsontraot  came  to  the  use  of  the  firm.  Monroe  v.  Conner,  16  Maine, 
178, 181 ;  Leavitt  v.  Peek,  3  Conn.  124 ;  Galway  v.  Matthew.  10  East,  264.  But  see 
as  to  the  right  of  a  partner  to  disaent  and  avoid  liability  for  the  aota  of  his  copartners 
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Pabtmxu.  Nor  is  the  firm  bound,  where  a  party  who  has  contracted  with 
one  partner  was,  at  the  time  of  the  transaction,  aware,  or  had  rei^ 
son  to  suspect  that  the  latter  was  acting  coUusivelj,  and  for  his  own 
benefit,  though  in  the  name  of  the  partnership ;  even  in  cases  in 
which,  if  no  such  knowledge  had  existed,  the  other  partner  wDnld 
have  been  liable  (n). 


Partner- 
ship, how 
disi^olyed. 


4.  Of  the  Dissolution  of  Partnership,  and  of  Contracts  subsequently  made. 

A  partnership  may  be  dissolved, — 1st,  by  the  act  of  the  parties, 
as  by  their  mutual  consent ;  and  where  no  specific  period  is  limited 
for  the  continuance  of  the  partnership,^  either  party  may  dissolve 
it  at  any  time  (p) ;  2ndly,  by  the  act  of  GtKi,  as  by  the  death  of  one 
of  the  partners  (p)  f  3rdly,  by- act  of  law,  as  where  one  of  thepart- 


(n)  See  Gordon  v.  ElUs,  2  C,  B.  821 ; 
Shirriff  v.  Wilks,  1  East,  48;  Arden  v. 
Sharpe.  2  Esp.  R.  523 ;  Swan  v.  Steele,  7 
East,  210;  Ridley  v.  Taylor,  13  East,  175 ; 
Ex  parte  Bonbonns,  8  Ves.  542 ;  Snaith  v. 
Bun-idge,  4  Taunt  684;  Yere  r.  Ashl^, 
10  B.  &  C.  298.  If  a  person  collude  with 
one  partner  to  injure  the  others,  the  lat^ 
ter  may,  it  seems,  sue  the  person  collud- 
ing, jointly  with  his  partner,  for  the 
wrong :  Longman  v.  Pole,  M.  &  >!.  223. 

(o)  Master  ».  Kirton,  3  Ves.  74 ;  Tat- 
tersall  v,  Groote,  2  B.  &  P.  131 ;  Peacock 
ff.  Peacock,  16  Ves.  49  ;  Featherstonhaugh 
V.  Fen  wick,  .17  Id.  298 ;  Crawshay  v, 
Maule,  1  Swanst  508,  per  Lord  Eldon,  C; 
see  Littlewood  v.  Caldwell,  11  Price,  48; 
Heath  v.  Sansom,  1  N.  &  M.  104 ;  S.  C.  4 
B.  &  Ad.  173. 

(p)  Pearce  v.  Chamberlain,  2  Ves.  33 ; 
Crawshay  e.  Maule,  1  Swanst  508;  per 
Eldon,  C. — "Although  a  partnership  is 
entered  into  for  a  term  of  years,  it  is 
previously  dissolved  by  the  death  of  either 
of  the  partners ;  Washburn  v,  Goodman, 


17  Pick,  519 ;  Goodbum  v.  Stevens,  5  Gill« 
1;  Scholefield  v.  Eichalberger,  7  Peiers, 
594 ;  unless  there  be  an  express  stipula- 
tion to  the  contrary ;"  Crawford  v.  Ham- 
ilton, 8  Madd.  251.  Burwell  v.  Maude- 
Tille,  2  Howard  (U.  &)  560.  As  to  the 
effect  of  such  stipulation,  if  the  nominee 
of  deceased  partner  will  not  act,  &c.; 
Regshaw  v.  Matthews,  2  Russ.  62.  When 
one  of  the  members  of  a  firm  becomes  of 
unsound  mind,  and  there  is  a  probability 
of  the  malady  continuing,  a  court  of 
equity  will  relieve  the  other  partners,  by 
decreeing  a  dissolution  of  the  partner- 
ship ;  Jones  v.  Noy,  2  My.  &  k.  125 ; 
Kirby  v.  Carr,  3  T.  &  C.  184.  Collyer 
Partn.  §292  &  note ;  3  Kent  (5th  ed.)  58 ; 
Story  Partn.  §295;  Griswold  v.  Wadding- 
ton,  15  John,  57,  82.  It  is,  however,  inti- 
mated by  Mr.  Justice  Stoiy  and  by  Mr. 
Chief  Justice  Parker,  that  a  better  rule 
would  be  that  absolute  insanity  should  ^no 
facto^  operate  a  dissolution.  Story  Partn. 
§295;  Davis  t^.  Paine,  10  N.  Hump.  16L 
See  Isler  v,  BaJker,  6  Humph.  85. 


where  there  are  more  than  two  members  of  the  firm,  and  as  to  the  rights  and  powers 
of  a  majority  of  the  firm.  Collyer,  Partn.  §  197,  §  198,  §  389,  in  notes ;  Stoiy,  Partn. 
§  123  ;  3  Kent  (5th  ed.)  45,  46. 

1  Though  a  copartnership  is,  by  the  articles,  to  terminate  at  a  certain  period,  it 
may  be  continued  by  express  or  tacit  consent ;  and  in  such  case,  the  stipulations  of 
the  original  articles  would  be  considered  as  those  of  the  continuing  partnershifk 
Mifflin  t>.  Smith,  17  Serg.  &  Rawle,  165.  See  Marquand  v.  The  N.  Y.  Man,  Co.  17 
Johns.  525 ;  Skinner  v,  Dayton,  19  Johns.  538.  Either  party  may  by  his  own  act  dis- 
solve the  partnership,  unless  restrained  by  the  compact  between  them  to  continue  it 
for  a  definite  period.  Griswold  v.  Waddington,  15  Johns.  57.  See  Dougherty  v.  Van 
Nostrand.  1  Hoff.  68.  Whether  one  partner  may  by  his  mere  act  or  will  dissoWe  a 
partnership,  formed  for  a  stipulated  period,  before  that  period  arrives,  has  been  a 
subject  of  some  discussion,  and  is  left  undetermined.  Collyer,  Partn.  §  119,  in  note; 
Pierpont  0.  Graham,  4  Wash.  C.  C.  234;  Story,  Partn.  §275;  Bishop  v.  Breckles,  1 
Hoff.  Ch.  R.  534 ;  3  Kent  (5th  ed.)  ^ ;  Howell  «.  Harvey,  5  Arkansas,  381. 

2  Collyer,  Partn.  §  113 ;  Murray  v,  Mumford,  6  Cowen,  441 ;  Canfield  v.  Hard,  6 
Conn.  184 ;  Burwell  v.  Mandeville,  2  Howard  (U.  S.)  500 ;  Enapp  o.  M'Bride,  7  Alaba- 
ma, 19.  The  dissolution  takes  effect  from  the  time  of  the  deatii,  and  not  only  as  to 
the  deceased  partner,  but  as  to  all  the  survivors.  Scholefield  v,  Eichelberger,  7  Peters, 
586,  594 ;  Dyer  v.  Clark.  5  Metcalf,  575.  The  same  rule  applies  though  the  deceased 
was  a  silent  partner,    Washburn  v.  Goodman,  17  Piok.  520. 


PAB3HBS8.  271 

ners  1)eoome8  bankntpt  (q) ;  4tliljy  where  the  partnership  is  formed   Pabtmiebb. 
to  effect  a  particular  object,  which  is  foand  to  be  impracticable  (r) ;  ^^^v^vx 
and,  5thly,  by  reason  of  the  wilful  fraud,  or  other  gross  misconduct, 
of  one  of  the  copartners  (8).^ 

But  in  order  to  render  the  dissolution  of  a  partnership  effectual,  Effect  of 
as  regards  the  public,  it  is  in  general  necessary  that  notice  thereof  ^■•?*  ^' 
should  be  given  in  the  Gazette  (t).^    And  if  a  partner  retire,  with-  .thereof,  on 
out  notice  being  given  in  the  ^Gazette,  ^and  the  name  of  the  firm  subse- ' 
be  still  preserved,  a  person  who  deals  with  the  firm  after  the  disso-  g!J?"*  ^^ 
lution,  may  still  call  upon  all  the  original  parties,  unless  he  had  retiring 
notice,  or  knew,  that  one  of  them  had  retired  (w).^    And  even  where  partner. 
an  infant  held  himself  out  as  being  in  partnership  with  T.  S.,  and  [  ^^^6  ] 
continued  to  act  as  such  till  within  a  short  period  of  his  coming  of 
age,  but  there  was  no  proof  of  &is  doing  any  act  as  a  partner  after 
that  period  ;  it  was  held,  that  it  was  his  duty  to  notify  his  disaffirm 
mance  of  the  partnership  on  arriving  at  the  age  of  twenty-one ;  and 
that,  as  he  had  neglected  to  do  so,  he  was  responsible  to  "persons  who 
had,  subsequently  to  his  attaining  twenty-one,  trusted  T.  S.  with 
goods  on  the  credit  of  the  partnership  (t;).^ 

A  public  notice,  however,  will  be  sufficient  to  exonerate  a  retiring  What 

notice  nec- 

(g)    Hayne  v,  RoUeston,  Burr.  2174 ;        (a)  CoUyer  on  Part.  196.  «8Ba3ry. 

Pox  r.  Hanbury,  Oowp.  447  ;  Ex  parte '      m  Gorham  v.  Iliompson,  Peake  R.  42 ; 
Baffin,  6  Ves.  126 ;  Smith  v.  Stokes,  1    Godfrey  ©.  Tumbull,  1  Esp.  R.  371. 

364 ;    Thomason  v.  Frere,  10  Id.        (u)  Parkin  v.  Carruthers,  3  £sp.  R.  248. 


418 ;  Harr^  v,  Crickett,  5  M.  &  S.  336,        iv)  Goode  o.  Harrison,  5  £.  &  Aid.  125, 
840.  147. 

(r)  Baring  v.  Diz,  1  Cox,  212. 


^  So  a  ]>artnership  is  dissolved  by  a  war  between  the  two  countries  to  which  the 
different  partners  belong.  Griswold  v.  Waddington,  15  Johns.  57 ;  S.  G.  16  Johns, 
438,  in  error.  The  inaolveney  of  a  copartnership  does  not  per  se  dissolve  the  relation. 
Arnold  v.  Brown,  24  Pick.  £&.  In  reference  to  the  causes  of  the  dissolution  of  a  part- 
nership, see  Collyer,  Partn.  §  108,  et  aeq,  and  notes.  In  addition  to  the  causes  named, 
it  seems  tiliat  an  assignment  by  one  partner  of  his  interest  in  the  concern,  either  to  a 
eopartaer  or  to  a  stranger,  and  a  retirement  of  that  partner  from  the  firm,  will  dis- 
solve the  firm.  CoUyer,  Partn.  §  110 ;  Marquand  v.  New  York  Manuf.  Co.,  17  John. 
525 ;  Cochran  v.  Perry,  8  Watts  &  Serg.  262 ;  Conwell  v.  Sandidge,  5  Dana,  213 ; 
Whitton  V.  Smith,  1  Freeman,  Ch.  231 ;  Hitchcock  f.  St  John,  1  Hoff.  ch.  R.  511 ;  Bu- 
fbid  o.  MoNeely,  2  Dev.  £q.  481 ;  3  Kent  (5th  ed.)  59 ;  Horton's  Appeal,  13  Penn. 
State  Rep.  67.  But  see  Tafb  9.  BufTum,  14  Pick.  322.  So  an  assignment  under  Insol- 
'vent  Acts,  or  a  sale  of  the  partnership  effects  under  a  separate  execution  against  one 
partner,  is  ipto  facto  a  dissolution.  Collyer,  Partn.  §  112 ;  Story,  Partn.  §  311.  Mai^ 
riage  of  a  feuu  sole  partner  dissolves  Uie  partner^ip.  Collyer,  Partn.  §  115.  A 
partnership  is  dissolved  by  the  extinction  of  the  sul^ect-matter  of  the  joint  business. 

*  Notice  is  not  necessary  where  the  dissolution  takes  place  by  act  of  law.  Griswold 
9.  Waddington,  15  Johns.  57  ;  16  Johns.  438 ;  Collyer,  Partn.  §  538. 

*  Tombeckbee  Bank  v.  Dumell,  5  Mason,  57  ;  Bernard  v,  Torrance,  5  Gill  &  John. 
38S ;  Lucas  r.  Bank  of  Darien,  2  Stewart,  280 ;  Sanderson  v.  Milton  Stage  Co.  18  Ver- 
mont, 107;  Dundass  v.  Gallaghee,  4  Barr,  205;  Le  Roy  t;.  Johnson,  2  Peters,  186; 
Pitcher  v.  Barrows,  17  Pick.  865  ;  Collyer,  Partn.  §  530 ;  Taylor  i>.  Young,  3  Watts, 
939.  The  principle  that,  after  a  partnership  is  dissolved,  one  partner,  dealing  with  a 
person,  who  has  no  notice  of  the  dissolution,  may  bind  his  copartner,  applies  only  to 
transactions  in  the  usual  course  of  business.  Whitman  v.  LeRonard,  3  Pick.  177.  The 
flaet,  that  sufficient  time  to  give  public  notice  had  not  elapsed  between  the  dissolution 
nf  the  firm,  and  the  subsequent  making  of  a  note  by  one  of  the  late  partners  in  the 
name  of  the  firm,  will  not  release  the  partners  fh>m«their  liability  to  pay  such  note, 
ia  tbe  hands  of  a  bond  fide  holder.    Bristol  v,  Sprague,  8  Wend.  423. 

*  Ante,  214»  note. 
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Pixmam.  partner,  from  reeponsibility  on  contracts  entered  into  l^  the  firm 
after  the  diasolntion,  with  persons  who  were  not  previously  actual 
customers  of  the  firm  (x) ;  even  though  the  remaining  partners 
carry  on  the  concern  under  the  style  of  the  old  firm,  provided  this 
be  done  without  the  consent  of  the  retiring  partner  (y).^  And  a 
d&rmant,  or  secret  partner,  need  give  no  notice  whatever  of  his  re- 
tirement, in  order  to  discharge  himself  from  liability  to  persons  who 
did  not  know  of  his  being  a  partner,  and  who  subsequently  contract 
with  the  firm  (z).^ 

But  it  is  clear,  that  an  express  notice  of  the  dissolution,  or  actual 
knowledge  thereof,  must  be  proved,  in  order  to  discharge  a  retiring 
partner  from  responsibility  on  the  subsequent  dealings  of  the  firm» 
with  persons  who,  before  the  dissolution,  trusted  and  dealt  with  the 
finn  (a).^  And  whei^e  the  fact  of  sl  man  being  a  dormant  partner, 
has  become  known  to  any  person  or  persons,  he  will  be  in  the  same 

(z)  Per  Cres^ell,  J.,  Farrar  v,  Deflln-  Bw  <&  Ad.  172. 
ne,  1  C.  &  K.  580.  (a)  See  Hart  e.  Alexander,  7  C.  &  P. 

(v)  Newsome  v.  Coles,  2  Camp.  617.  746,  753 ;  Kirwan  v,  Kirwan,  2  C.  &  M. 

(z)  Per  Cresswell,  J.,  Farrar  v.  Deflinne,  617 ;    Graham  «.  Hope,  Peake,  R.  154. 

nipra;  Carter  v.  Whalley,  1  B.  &  Ad.  11 ;  See  Dolman  v.  Orchard,  2  C.  &  P.  104. 
Heath  v.  Sansom,  1  N.  &  M.  104;  S.  C.  4 

1  3  Kent  (5th  ed.)  67 ;  Godfrey  v.  Tumbull,  1  Esp.  371 ;  Lansing  v.  Gaine,  2  John. 
300 ;  Ketcham  v.  Clark,  6  John.  144 ;  Graves  v.  Merry,  6  Cowen,  701 ;  Martin  v.  Wal* 
ton,  1  M'Cord,  16 ;  Bapk  of  S.  Carolina  v.  Humphreys,  lb.  388 ;  PrentiBS  o.  Sinclair,  5 
Vermont,  149 ;  Watklnson  v.  Bank  of  Pennsylvania,  4  Wharton,  482 ;  Shurlds  «. 
Tilson,  2  M'Lean,  458 ;  Colly^r,  Partn.  §  534 ;  Mowatt  v.  Rowland,  3  Day,  353 ;  Bris- 
ban  V.  Boyd,  4  Paige,  17  ;  Mitchum  v.  Bank  of  Kentucky,  9  Dana,  166.  It  seems  to 
be  sufficient  in  this  country,  if  notice  of  dissolution  is  given  in  some  one  of  the  usual 
advertising  newspapers  of  the  city  or  county,  where  the  business  is  carried  on.  A 
reasonable  notice  thus  published  is  constructive  notice  to  all,  except  those  who  have 
previously  dealt  with  the  fimu  Ketcham  v.  Clark,  6  Johns.  147 ;  Mowatt  v.  Howland, 
3  Day,  353 ;  Martin  v.  Walton,  1  McCord,  16 ;  Collyer,  Partn.  §  532 ;  Watkinson  ©. 
Bank  of  Pennsylv.  4  Wharton,  432 ;  Prentiss  v.  Sinclair,  5  Verm.  149. 

2  Collyer,  Partn.  §  536 ;  Kelley  v.  Hurlburt,  5  Cowen,  536 ;  Magill  r.  Merrie,  6  B. 
Monroe,  168 ;  Scott  v,  Colmesnil,  7  J.  J.  Marsh,  416 ;  Grosvenor  t».  Lloyd,  1  Metcalf, 
19  ;  Armstrong  v.  Hussey,  12  Serg.  &  R.  315.  Whether  a  partner  was  strictly  a  dor- 
mant partner,  and  his  interest  not  in  fact  generally  known,  so  as  to  excuse  notice  of 
dissolution,  is  a  question  of  fact  for  the  jury.    Goddard  v,  Pratt,  16  Pick.  428,  429. 

>  Mitchum  v.  Bank  of  Kentucky,  9  Dana,  166 ;  Vernon  v.  Manhattan  Company,  22 
Wend.  183  ;  Collyer,  Partn.  §  533,  and  note,  and  cases  cited;  Pitcher  v.  Barrows,  17 
Pick.  365  ;  Coddington,  v.  Hunt,  6  Hill,  595 ;  Mauldin  v.  Bank  of  Mobile,  2  Ala.  N.  a 
602 ;  Shurlds  v.  TUson,  2  M'Lean,  458 ;  Van  Eps  v.  DiUaye,  6  Barbour  Sup,  Ct  244 ; 
Hutchins  v.  Lims,  8  Humph.  423 ;  Hutchins  v.  Hudson,  8  Humph.  426 ;  Ward  well  v. 
Haight,  2  Barbour  Sup.  Ct  549 ;  Hutchins  v.  Bank  of  Tennessee,  8  Humph.  418 ; 
Prentiss  v.  Sinclair,  5  Vermont,  149  ;  White  t>.  Murphy,  3  Richardson,  369 ;  Watkin- 
son V.  Bank  of  Pennsylvania,  4  Wharton,  482 ;  Goddard  v.  Pratt,  16  Pick.  431,  434. 

It  is  not  material  in  what  manner  this  notice  is  given  ;  it  may  be  implied  firom  cir- 
cumstances. Vernon  v.  Manhattan  Bank,  17  Wendell,  526  ;  S.  C.  22  Wendell,  183 ; 
Collyer,  Partn.  §  533,  and  cases  in  notes. 

Mere  notoriety  of  the  fact  of  dissolution  is  not  sufficient  evidence  of  notice.  Pitcher 
V.  Barrows,  17  Pick.  361 ;  Goddard  v,  Pratt,  16  Pick.  412 ;  Southwiok  ».  Allen,  11 
Vermont,  75.  IVoof,  that  a  pdrty — being  a  bank — dealing  with  a  firm,  took  a  news- 
paper, in  which  a  notice  of  their  dissolution  was  given,  was  held  not  to  amount  to 
actual  notice.  Vernon  v.  Manhattan  Co.  22  Wend.  183 ;  3  Kent  (5th  ed.)  67,  note. 
But  see  Bank  of  Si  C.  v.  Humphrey,  1  M'Cord,  388.  A  newspaper  notice  accidentally  ' 
reaching  a  bank  director  is  not  equivalent  to  actual  notice  to  the  bank  ;  but  it  seems 
it  would  be,  if  the  notice  was  actually  served  on  him,  with  directions  to  communicate 
it  to  the  board.    National  Bank  v.  Norton,  1  HiU,  (N.  Y.)  572. 
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aitaatioii  in  ihis  respect,  as  to  all  sndi  persons^  as  if  the  existence  Pixrms. 
of  the  partnership  had  been  notorious  (b).^  v«^-v>^ 

A  change  of  partners  in  a  banking-house  is  generally  notified  hj 
a  circular  letter  to  the  customers  ;^  but  it  seems  that  a  change  of 
names  in  the  printed  cheques  of  the  house  is  sufficient  notice  of  the 
dissolution  of  the  partnership,  to  those  customers  who  have  drawn 
cheques  addressed  to  the  new  firm  (c).  And  where«a  person,  who 
was  sued  as  a  partner,  for  the  value  of  goods  furnished  for  "  the 
oirners"  of  a  ship,  was  neither  a  partner  in  fact  ^at  the  time,  having  r  0239  1 
parted  with  hfs  share  some  time  before ;  nor  held  himself  out  as 
such,  having  previously  withdrawn  his  name  from  the  description  of 
the  firm  at  the  counting-house,  and  sent  circular  letters  to  the  cor- 
respondents of  the  house,  notifying  the  change :  it  was  decided, 
that  he  could  not  be  charged,*  merely  because  he  had  subsequently 
joined  with  the  assignees  of  the  bankrupt  partners,  in  making  a 
good  title  to  the  ship,  to  a  purchaser  from  the  assignees  (d). 

Notice  of  the  disbolutiou  of  a  partnership,' to  one  of  the  members  NotiM  to 
of  a  joint-stock  banking  company,  established  under  the  7  Greo.  4,  c.  J<>^»^*<»k 
46,  and  1  &  2  Vict  c.  96,  is  not,  as  in  the  case  of  an  ordinary  co-     "^'^•"y* 
partnership,  notice  to  the  company  (e). 

When  notice  has  been  given  that  it  is  the  intention  of  parties  to 
dissolve  a  partnership,  it  lies  upon  the  creditor  to  prove  that  such 
intention  has  been  abandoned  (/).^ 

After  the  dissolution  of  a  firm,  and  due  notice  thereof  given,  J*^  ^ 
when  that  is  necessary,  it  is  not  in  the  power  of  one  of  the  mem-  tionontiis 
bers  of  the  late  firm  to  bind  the  others,  by  drawing,  accepting,  or  mak-  partner's 
ing  a  bill  or  note,  although  the  instrument  be  dated  prior  to  the  P?^*JJ|? 
dissolution  (g),  and  the  party  signing  it  was  authorized  to  settle  otheri. 
the  partnership  affairs  (&)>    But  if  a  bill  be  duly  drawn  during  the 
partnership,  it  may  be  indorsed  by  one  of  the  partners  in  the  name 


Be,  ti^fra.  Iff)  Wrightson  v.  PallaA,  1  Stark.  875. 

e)  Barfoot  v.  OoodaU,  8  Camp.  147.  (A)  JSx  parte  Liddtajrd,  2  M.  &  A.  87 ; 


(b)  Per  GressweU,  J.,  Farrar  v.  Defliii-  (/)  F^tenon  v.  Zachariah,!  Stark.  71. 

... . , (i,  _    ,   

^d)  M'lTer  0.  Humble,  16  East,  169.  and  aee  Abel  v.  Sutton,  3  Esp.  R.  106  $ 

le)  Powles  V.  Page,  8  C.  B.  16 ;  and  per  Ramsbottom    0.    Lewis,    1    Camp.   261 1 

Parke,  B.,  Steward  v.  Dnnn,  12  M.  &  W.  Thomaaon  v.  Frere,  10  East,  418. ' 

655,664. 


1  DftTis  9.  AUen,  3  Gomstock,  168.  But  not  as  to  those  who  were  ignorant  at  tha 
time  of  their  respectire  contracts,  that  he  was  erer  a  partner.  Carter  0.  Whalley,  1 
Bam.  A  Adol.  11 ;  Kelley  v.  Uorlburt,  6  Cowen,  634 ;  8  Kent  (5th  ed.)  68. 

*  M'lrer  0.  Humble,  16  East,  169.  See  Hart  v.  Alexander,  2  Mees.  ft  W.  484 ;  Irb^ 
•.  Vining,  2  M'Gord,  379 ;  Whitman  v.  Leonard,  3  Pick.  197 ;  Home  v.  Thajer,  17  Pick. 
96;  CoUyer,  Partn.  I  §  533,  534. 

*  See  Whitman  v.  Leonard,  3  Pick.  177. 

*  Pmrkw  V.  Maoomber,  18  Pick.  505 ;  Tale  0.  Eames,  1  Metoalf,  487 ;  Woodward  v. 
Downer,  18  Vermont,  522 ;  Lansing  v.  Gaine,  2  Johns.  800 ;  Sanfon)  v.  Mickles,  4 
Johns.  224 ;  Foults  v.  Pourie,  2  Des.  40 ;  Fisher  v.  Tucker,  1  M'Cord,  173 ;  Fcrignard  a. 
LiTermore,  17  Martin,  824;  Tombeckee  Bank  v,  Dumell,  5  Mason,  56;  Woodfbrdv. 
Darwin,  3  Verm.  82 ;  Collyer,  Partn.  §  54,  tt  tea.  and  notes ;  National  Bank  v,  Norton, 
1  mn  N.  Y.  572 ;  Lookwood  v.  Comstock,  4  McLean,  383  ;  Lusk  9.  Smith,  8  Blarbour, 
670.  Neither  will  the  retiring  partner  be  bound  bv  any  new  contract  entered  into  hj 
the  remaining  partners.  CoUyer,  Partn.  §  540,  and  cases  in  notes ;  Lockwood  v.  Com- 
•toek,  4  MoLeaa,  383.  Thar  cannot  eren  renew  a  partnership  note.  lb. ;  National 
Bank  t.  Norton,  1  HiU  (N.  T.)  672 ;  Bowman  9.  Blodgett, 2  Metcalf,  300,310;  BlliooU 
St  NkMa,  7  GiU,  86. 
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PAKnrxBfl,  of  the  partnership,  after  a  diBSolation,  and  the  indoraee  will  be  en* 
s^^v*^^  titled  tp  recover  thereon,  nnless  it  be  shown  that  there  was  a  fr&ud- 
nlent  collusion  between  him  and  the  partner  who  actnallj  indorsed  it 
(i).^    So  the  continuing  partner  or  partners  may,  after  a  dissolu- 
tion, receive,  or  sue  in  the  name  of  the  old  firm  for,  or,  it  seems, 
release  a  debt  due  to  such  firm,  although  it  were  stipulated  as  one 
of  the  terms  bf  the  dissolution,  that  the  debt  should  be  paid  to  the 
other  partner,  or  to  a  third  person  (A;).^    So  an  admission  made  by 
one  of  two  partners  (t)  after  the  dissolution  of  the  partnership, 
concerning  joint  contracts  that  took  place  during  the  partnership, 
is  competent  evidence  to   charge  the  other  partner  (w).*      And 
where,  by  a  deed  of  dissolution  of  partnership,  a  power  was  reserved 
to  the  remaining  partners  to  use  the  name  of  the  retiring  partner 
in  the  prosecution  of  all  suits :  it  was  held,  in  an  action  in  which 
r  ^^0  1  ^j^dg^^i^t  had  been  obtained  by  all  the  partners  before  the  dissolu- 
tion, that  the  remaining  partners  had  authority,  under  that  power, 
to  ^ve  to  the  defendant  a  note  for  the  payment  of  the  sixpences, 
under  the  Lords  Act,  on  behalf  of  themselves  and  the  retiring 
partner  (n). 

So  where  A.,  being  a  member  of  a  partnership  consisting  of  sev* 
eral  individuals,  drew  a  bill  of  exchange  in  blank  in  the  partner- 
ship name,  payable  to  their  order ;  and,  having  likewise  indorsed  it 
In  the  partnership  name,  delivered  it  to  a  clerk  to  be  filled  up  for 
.   the  use  of  the  partnership,  as  the  exigencies  of  business  might  re- 
•  quire,  according  to  the  course  of  dealing  in  other  cases  ;  and  after 

A/s  death,  and  after  the  surviving  partners  had  formed  themselves 
into  a  new  firm,  the  clerk  filled  up  the  bill,  inserting  a  date  prior 
to  A.'s  death,  and  sent  it  into  circulation  :  it  was  held,  that  the  sur- 
viving partners  were  liable  as  the  drawers  of  the  bill,  to  a  band  fide 
indorsee  for  value,  though  no  part  of  the  value  came  to  their 
hands  (o).* 

But  it  has  been  decided,  that  the  fact  of  the  names  of  A.  and 
B.  appearing  as  joint  proprietors  of  a  newspaper,  in  the  declara- 
tion filed  at  the  Stamp  (Mce,  pursuant  to  the  6  &  7  Will.  4,  c.  76, 

(O  Lewis  V.  ReiUy,  1  Q.  B.  349 ;  and  r.  Fellowes,  8  B.  &  C.  403. 
Bee  Smitli  o.  Winter,  4  M.  d^  W.  454.        (J)  Aliter  in  the  case  of  part  cwnen  of 

Golljer  Pertn.  §542 ;  GraTes  v.  Meny,  6  a  skip ;  Jaggers  v.  Binnings,  1  Stark.  M; 

Cowen«  701.  Hooper  v.  Lnsby,  4  Camp.  66. 


(k)  See  Whitehead  v.  Hvffhes,  2  C.  <&  M.        (m)  Wood  v.  6raddict[\  1  Tannt  104. 

8 ;  Porter  p.  Bristow,  6^1  &  S.  156  ;        (n)  Barton  r.  Issitt,  5  R  &  Aid.  267. 

V.  Smith,  4  C.  &  P.  108.    See  Biggs        (o)  Usher  v,  Daunoey,  4  Gamp.  97. 


1  See  Colljer,  Partn.  §  544,  and  cases  in  notes ;  3  Kent  (5th  ed.)  63. 

s  CoUyer,  Partn.  §546;  3  Kent  (5th  ed)  63;  Story,  Partn.  §324-828:  Tale  v. 
Dames,  1  Mete.  487 ;  Brown  v,  Higginbotham,  5  Leigh,  583  ;  Caldwell  o.  Stillman,  1 
Bawle,  212 ;  Morse  v.  Bellows,  7  N.  Hamp.  549 ;  Piatt,  J  ,  19  Jobne  148 ;  Combs  tr. 
Boswell,  1  Dana,  475.  It  has  been  held  that  one  partner  may,  after  dissolution,  bind 
the  firm  by  a  waiyer  of  demand  and  notice  made  before  maturity,  on  a  note  which 
had  been  indorsed  by  the  partners  in  the  name  of  the  firm.  Ihirling  v.  March,  22 
Maine,  184.    But  see  Bank  of  Yer^nnes  v.  Cameron,  7  Barbour,  143. 

*  The  American  cases  on  this  pomt  will  be  found  collected  and  commented  on,  in 
CoUyer,  Partn.  §  423,  from  which  it  will  appear  that  the  decisions  are  conflicting.  As 
to  the  power  of  one  partner  after  dissolution  by  his  promise  or  acknowledgemeDt  to 
take  a  cafle  out  of  the  statute  of  limitations,  see  OoUyer,  Ptotn.  1 430. 

«  Colly«r»  PMB.  1 544. 
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M.  6  and  8,  did  not  render  A.  liable,  in  respect  of  a  contract  en«  Fabxhsbs. 
tered  into  specificallj  with  B.,  after  A.  had  ceased  to  be  interested  ^^^s/""^^ 
therein  (p), 

3.  Of  Contracts  with  Assignees  of  Bankrupts. 

Assignees  of  a  bankrupt  cannot  be  declared  against  in  thatchar"  ?"?!SJJ^  f 
acter  upon  contracts  entered  into  by  them  ;  but,  as  they  become  per-  on  theS* 
sonally  liable  on  their  engagements,  they  must  be  sued  accordingly  oontracts. 
(j).      And  the  Bankrupt  Law  Consolidation  Act  provides  (r),  that 
they  shall  not  be  liable  to  an  action  at  the  suit  of  any  creditor,  to 
recover  dividends.     The  rights  of  the  assignees  upon  contracts  made 
by  the  bankrupt,  after  his  bankruptcy  ana  before  he  has  obtained 
his  certificate  ;  and  the  compe^ncy  of  the  bankrupt  to  sue  on  such 
contraots,  or  upon  agreements  entered  into  by  him  with  his  assign- 
ees, have  been  already  considered  («). 

In  the  case  of  Richardson  v.  Griffin  (<),  the  Ciourt  expressed  an  Jje  « «• 
opinion,  that  assignees  might  lend  money,  part  of  the  bankrupt's  es-  i^imm,  for 
tate,  and  sue,  in  that  character,  for  the  recovery  thereof  («).     This  »on«y 
opinion  was  formed  in  consequence  of  the  provisions  of  the  6  Geo.  2,  r*^o4i  i 
c.  30,  8.  32,  upon  which,  it  was  said,  that  a  case  might  be  suggested  ^  -^ 

in  which  it  would  be  lawful  for  the  assignee  of  a  bankrupt  to  lend. 
But,  it  would  seem,  that  under  the  modem  Bankrupt  Acts  (v),  the 
assignees  do  not  possess  this  power. 

Nor  does  the  contract  of  one  assignee,  per  se,  bind  the  others.  One  As- 
Thus,  where  the  creditors  and  assignees  of  a  bankrupt  met  for  the  JJ*^^ 
purpose  of  considering,  whether  unfinished  houses  of  the  bankrupt,  bindtbs 
a  builder,  should  be  completed  and  sold,  and  some  of  the  creditors,  others, 
and  one  of  the  assignees,  B.,  were  disinclined  to  proceed  ;  but  anoth* 
er  of  the  assignees.  A.,  agreed  to  find  funds  for  the  purpose,  untij 
the  bankrupt's  estate  should  produce  sufficient  money  ;  whereupon 
the  creditors  and  both  the  assignees  agreed  that  the  work  should  be 
finished,  and  the  assignee  A.,  who  had  agreed  to  supply  funds,  em- 
ployed the  plaintiff  to  do  part  of  the  work  necessary  for  the  comple- 
tion of  the  houses :  Lord  Kenyon  held,  in  an  action  against  A.  and 
B.,  that  the  assignee  B.  was  not  liable  to  the  plaintiff.      "  This  ac- 
tion,''  his  Lordship  said,  **  goes  to  charge  the  assignees  personally, 
and  if  the  plaintiff  recover  against  them  they  must  pay  the  money, 
whether  they  can   reimburse  themselves  from  the  estate  or  not. 
Nothing  can  charge  the  assignee  B.  but  a  positive  and  express  agree* 
ment,  or  such  a  tacit  acquiescence  as  plainly  indicated  his  consent. 

(/>)  Holcroft  9.  Hoggins,  2  G.  B.  488.  by  the  assignees ;  and  does  not,  tt  seems, 

{q)  The  assignees  are  not  responsible  require  proof  of  an  express  promise  to 

for  tiie  fraud  of  an  agent  appointed  with  pay  the  assignees ;  Skinner  tK  Rebow,  T. 

due  care ;  see  Ranr  v,  Cutten,  2  M.  A:  So.  8  &  9  Geo.  2.  B.  R.  MS.;  Selw.  N.  P.;  tit 

li3;  8.  C.  9  Kng.  96,    lie  official  as-  "Bankrupt."    The  assignee  of  a  bank* 

lignee  may  be  sued  for  money  receired  by  rupt  cannot  Join  a  count  on  a  cause  of  ae- 

Um  under  a  Toid  commission ;  Monck  v.  tion  accruing  to  him  in  Ms  own  rig^t, 

Clarke,  10  Bine.  102.  with  a  count  on  a  ri|^t  of  action  accruing 

(r)  12  ft  Id  Viet.  e.  106,  s.  190.  to  him  om  aangfiM:  Richardson  o.  Griffin, 

(«)  Ante,  pp.  182—186.  6  M.  ft  a  297, 

^0  6  M.  ft  a  294.  (9)  12  ft  18  Vict  o.  106,  ss.  186,  266; 

(u)  A  count,  laying  an  account  stated  ana  see  6  Geo.  4,  o.  lA,  ss.  108—104;  1ft' 

vitb  Iba  bankrupt,  is  good  in  an  action  2  WiU.  4,  c.  56,  s.  22. 
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[  »242  ] 


does  ftM 
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He  is  not  bound  bj  the  promise  of  the  other  assignee  (x);  and  it  is 
plain  he  made  no  contract  himself,  for  A.  promised  to  provide  funds, 
and  to  him  only  can  the  plaintiff  look  (y)." 

By  the  12  &  13  Vict,  c  106,  s.  145,  it  is  enacted,  that  if  the  as- 
signees of  any  bankrupt  having  or  being  entitled  to  any  land,  either 
under  a  oomfeyance  to  him  in  fee^  or  un4er  an  agreement  for  mich  con- 
veyancef  wbject  to  any  perpetual  yearly  rent  reserved  by  mch  conveyance 
or  agreement,  or  having  or  being  entitled  to  any  l^ue  {z),  or  agree- 
ment far  a  lease  (a),  shall  elect  ^to  take  such  land,  or  the  benefit  of 
such  conveyance  or  agreement,  or  such  lease,  or  agreement  for  a 
lease,  as  the  case  may  be,  the  bankrupt  shall  not  be  liable  to  pay 
any  rent  accruing  after  the  issuing  of  the  fiat  or  filing  of  the  peti- 
tion for  adjudication  of  bankruptcy  aspinst  him  (i),  or  to  be  sued  in 
respect  of  any  subsequent  non-observfbce  or  non-pei-formance^of  the 
conditions,  covenanlis,  or  agreement^  in  any  such  conveyance  or 
i^;reement,  or  lease  or  agreement  for  a  lease  ;  and  if  the  assignees 
decline  the  same,  the  bankrupt  shall  not  be  liable  as  aforesaid,  if  he 
shall  deliver  up  such  conveyance  or  agreement,  or  lease  or  agree- 
ment for  a  lease,  to  the  person  then  entitled  to  the  rent,  or  having 
so  agreed  to  convey  or  lease  as  the  case  may  be  (c),  within  fourteen 
days  after  he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid ;  and  if  the  assignees  shall  not  (upon  beins 
thereto  required)  elect  whether  they  will  accept  or  decline  such  land 
or  conveyance,  or  agreement  for  a  conveyance,  or  such  lease  or  agree- 
ment for  a  lease,  any  person  entitled  to  such  rent,  or  having  so  con- 
veyed or  agreed  to  convey,  or  leased  or  agreed  to  lease,  or  person 
claiming  under  him,  shall  be  entitled  to  apply  to  the  Court,  and  the 
Court  may  order  them  to  elect  and  deliver  up  such  conveyance,  or 
agreement  for  conveyance,  or  such  lease  or  agreement  for  a  lease, 
in  case  they  shall  decline  the  same,  and  the  possession  of  the 

S remises ;  or  may  make  such  other  order  therein,  as  it  shall  think 
t. 

But  the  jurisdiction  of  the  Court,  under  this  enactment,  can  be 
called  into  action  only  where  the  assignees  will  not  elect  whether 
they  will  accept  or  decline  such  conveyance,  &c.  If  they  have  al- 
ready accepted  or  declined,  there  is  no  jurisdiction  (d). 

It  is  clear,  that  the  interest  of  the  bankrupt  in  any  such  land,  or 
under  any  such  conveyance,  or  agreement  for  a  conveyance,  or  lease 
or  agreement  for  a  lease,  does  not  vest  in  his  assignees  absolutely , 
by  virtue  of  the  fiat ;  but  such  interest  remains  in  the  bankrupt,  un- 


(x)  And  see  2  Pothier.  by  Evans,  66. 

{y)  Bothomley  v,  Usbome  and  another, 
Peali:^,  AddL  0.  99. 

(x)  Qucprtt  whether  this  applies  to  the 
case  of  a  demise  not  in  writing?  Briggs 
V.  Sowry,  8  M.  <S^  W.  729 ;  Slack  v,  Sharpe, 
8  A.  &;  E.  306 ;  &  parU  Hopton,  2  M.  D. 
&  De  0.  347. 

(a)  The  correspondinff  section  (75)  of 
the  6  G«).  4,  c.  16,  was  held  not  to  extend 
to  tkpcurol  agreement  for  a  lease ;  JBxparU 
Ikitton,  2  Bote,  86;  1^  tQ  o^ses  betweai) 


lessee  and  assignee;  Manmng  v.  Flight, 
3  B.  &  Ad.  211 ;  and  see  Taylor  v,  Toong. 
3  B.  &  Aid.  521 ;  and  note  to  Wilson  p. 
Greenwood,  1  Swan.  481. 

(b)  It  appears  that  this  section  does 
not  affect  the  landlord's  right  to  distrain  ; 
Briggs  V,  Sowry,  ti^ntt, 

(c)  Surety's  liability ;  Tuck  v.  Fyson,  6 
Bing.  321 ;  IngUs  v.  AiacdougaU,  1  Moore, 
196. 

(d)  Sz  parU  Clnnes,  1  Madd.  R.  77. 
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til  ihe  aasig^eea  do  some  act  amounting  to  an  acceptance  thereof  (e);  AMiaim. 
or  until  the  bankrupt  has  delivered  up  such  convojance  or  agree- 
ment, or  lease  or  agreement  for  a  lease,  under  the  provisions  of  the 
act  (/). 

Tne  former  bankrupt  acts  do  not  contain  any  provisions  Similar  [*243  J 
to  those  of  the  above  section,  with  reference  to  the  vesting  in  his  as-' 
signees,  of  the  bankrupt's  interest  under  a  conveyance,  or  an  agree- 
ment for  a  conveyance ;  and  the  consequence  is,  that  the  cases  on 
this  subject  have  hitherto  been  confined  to  the  question — ^what  shall 
or  shall  not  be  co*hsidered  an  acceptance  by  the  assignees,  of  a  term 
which  was  vested  in  the  bankrupt  (g).  These  decisions  are  collect- 
ed and  arranged  by  Lord  Henley  in  his  treatise  on  the  bankrupt  law, 
in  the  following  manner  (A): — 

Where  the  bankrupt  was  lessSe  of  pasture  land,  and  the  assignees  J^^^n^- 
suffered  his  cows  to  remain  on  the  land  for  two  days,  and  ordered  to  an  ac 
them  to  be  milked  there,  Lord  Ellenborough  was  of  opinion,  that  ceptance 
this  was  an  adoption  of  the  lease  by  the  assignees  (i).  And  so,  in  gjLi^es**" 
other  cases,  intermeddling  with  the  farm  of  the  bankrupt  (k),  or 
carrying  on  business  upon  the  premises  (Z),  has  been  held  to  fix  the 
assignees.  So,  where  the  assignees  took  actual  possession  of  lease- 
hold premises,  in  which  there  were  goods  of  the  bankrupt,  but  de- 
livered them  up  as  soon  as  the  goods  were  sold  (m):  it  was  holden, 
that  they  must  be  considered  as  having  accepted  the  lease  ;  and  so 
it  was  held  in  another  case,  where  the  bankrupt  had  a  lease  of 
premises,  and  also  a  reversionary  interest  in  them,  and  the  assign- 
ees sold  all  his  estate  and  reversionary  interest  in  the  premises  (n). 
And  a  mere  nominal  dissent  is  not  suffibient ;  and,  therefore,  though 
an  assignee  refuse  by  letter  to  take  the  estate,  yet,  if  by  acts  he  take 
advantage  of  it,  he  will  be  bound  (o).  So,  where  the  assignees  put 
up  the  premises  for  sale  by  auction,  and  there  was  a  purchaser,  and 
a  deposit  paid,  but  the  contract  of  sale  went  off  without  the  assign-  • 
ees  showing  why  they  did  not  enforce  the  sale  ;•  they  were  consider- 
ed liable  (p).  So  in  another  case,  where  they  had  placed  a  board 
up,  with  a  view  to  dispose  of  the  premises,  they  were  holden  liable, 
in  an  action  for  use  and  occupation,  for  a  year's  rent  (f).  And,  gen- 
erally, if  the  assignees  go  on  the  premises  for  the  purpose  of  taking 
possession,  and  actually  take  possession,  that  is  sufficient  to  bind 
them ;  and  this  applies  equally  to  cases  in  which  the  bankrupt  held 
under  a  lease,  and  to  those  in  which  he  was  merely  tenant  from  year 
to  year  (r). 

But  where  the  assignees  advertised  the  lease,  without  stating  What  does 

not. 

(e)  The  same  rale  seems  to  apply  to  as-  cock  v.  Welsh,  1  Stark.  N.  P.  C.  347. 

•ipiees  under  a  general  oomposition  deed  (k)  Thomas  v.  Pemberton,  7  Tannt.  206. 

in  trust  for  creditors,  if  the  trustees  were  (Q  Clarke  v,  Hume,  1  R.  &  M.  207. 

at  the  time  ignorant  of  the  existence  of  (m)  Hanson  v,  Stevenson,  1  B,  dc  Aid. 

th«  term;  Carter  v,  Wame,  Moo.  &  M.  30^. 

479.  (n)  Paye  v.  Godden,  2  Stark.  809. 


(/)  Copeland  v.  Sterens,  1  B.  &  Aid.        (o)  Clarke  v.  Hume,  1  R.  &  M.  208. 
598 ;  per  Ttndal,  C.  J.  in  Tuck  v,  Fyson,  6        h 
Bing.  &il.  290. 


m ;  per  Tindal,  C.  J.  in  Tuck  v,  Fyson,  6        (p)  Hastings  t;.  Wilson,  1  Holt,  N.  P.C. 


>)  See  Woodf.  hy  Harrison,  18S.  (g)    Gibson  v,  Courthope,  1  D.  &  B. 

k)  find  edit  288.  20£ 

ft}  Welsh  «.  Myers,  5  Ganp.  868 ;  Han-       (r)  Ansell  v.  Rohsen,  2  C.  &  J.  610. 
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AMimamm.  ihemselves  to  be  tlie  owners  or  posseesors,  and,  no  purchaser  offer- 
s.^^v-^^^  ing,  ^they  never  took  actual  possession  of  tiie  premises ;  the  Court  of 
[  ^244  ]  King's  Bench  held,  that  the  mere  putting  them  up  to  sale  did  not 
necessarily  bind  the  assignees ;  because  it  might  be  only  an  experi- 
ment to  ascertain  their  value  («).  So,  where  they  allowed  certain 
effects  to  remain  upon  the  premises  for  nearly  twelve  months  after 
the  bankruptcy,  and,  for  the  purpose  of  preventing  a  distress,  paid 
the  arrears  of  rent  due,  at  the  same  time  giving  notice  to  the  land- 
lord that  they  did  not  intend  to  take  the  lease,  unless  it  could  be 
advantageously  disposed  of ;  and  they  afterwards  ^ut  up  the  lease 
to  auction,  but,  finding  no  bidders,  they  never  took  actual  possession 
of  the  premises,  though  they  kept  the  key  for  nearly  four  months : 
Lord  Ellenborough  held,  that  they  had  not  made  themselves  assign- 
ees of  the  lease  {t).  And  it  has  als<f  been  holden,  that  a  release  of 
an  undertenant,  by  the  assignees,  does  not  amount  to  an  acceptance 
by  them  of  the  original  lease  (u). 

4.  Of  Contracts  with  Assignees  of  Insolvent  Debtors. 
Qeneral  ^he  position  of  these  assignee^  with  reference  to  the  subject  now 


under  consideration,  is  in  many  respects  analogous  to  that  of  the 
signees  of  bankrupts.  They  are  not  liable  to  be  sued  at  law  by  the 
creditors,  for  dividends ;  nor  can  they  be  charged  in  respect  of  any 
engagement  entered  into  by  them  as  assignees,  except  in  their  indi- 
vidual capacity  ;  so  that  in  their  case,  as  in  that  of  the  assignees  of 
a  bankrupt,  the  contract  of  one  will  not,  per  se,  bind  the  others  (x). 
As  to  So,  by  the  Insolvent  Debtors  Act  (y),  it  is  enacted,  that  if  the 

leases,  &e.  prisoner  shall  be  entitled  to  any  lease  or  agreement  for  a  lease  (z),  and 
his  assignee  shall  not  accept  the  same,  and  the  benefit  thereof,  as 
part  of  such  prisoner's  estate  and  effects,  the  said  prisoner  shall  not 
be  liable  to  pay  any  subsequent  rent  to  which  his  discharge  may  not 
apply,  nor  be  in  any  manner  sued,  after  such  acceptance,  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the  condi- 
tions, covenants,  or  agreements  therein  contained ;  provided,  that  in 
all  such  cases*  the  lessor,  or  person  agreeing  to  make  such  lease,  hia 
heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  shall 
decline,  upon  his  being  required  so  to  do,  to  determine  whether  he 
will  or  will  not  accept  such  lease  or  agreement  for  a  lease,  may  ap- 
f  *24S  ]  ply  to  the  *^Court,  praying  that  he  may  either  so  accept  the  same,  or 
deliver  up  such  lease  or  agreement  for  a  lease,  and  the  possession  of 
the  premises  demised,  or  intended  to  be  demised ;  and  the  Court  shall 
thereupon  make  such  order  as  in  all  the  circumstances  of  the  case 
shall  seem  meet  and  just ;  and  such  order  shall  be  binding  on  all 
parties. 
And  it  would  seem  that  the  decisions  before  cited  (a),  as  to  the 

(i)  Turner  v,  Richardson,  7  East,  835 ;        (y)  1  &  2  Vlot.  c.  110,  s.  50 ;  and  see  7 

see  Carter  v.  Wame,  Moo.  &  M.  479.  Goo.  4,  o.  57,  s.  28. 

(t)  Wheeler  v.  Bramah,  3  Camp.  840,  ii)  See  Briggs  ©.  flowry,  8  M.  &  W. 

(u)  Hall  V.  Dobie,  8  Taunt.  325 ;  see  729 ;  Slack  v,  Sharpe,  8  A.  &  JB.  866 ;  £e 

Orr  9.  Morris,  6  Moore,  847.  parU  Sutton,  2  Rose,  86. 
#          (x)  See  Bothomley  v.  Usbome,  Peake,        (a)  Ante,  243. 
Ad.  Ca.  99. 
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aooeptanoe  of  a  term,  &;c,  bj  the  assignees  of  a  bankrupt^  ^VV^J  lOKvfotM 
equaUy  to  the  case  of  the  assignees  of  an  insolvent  debtor,  under  andhuon- 
the  above  section  (6).  t!!!^^ 

6.  Of  Contracts  with  Executors  and  Administrators. 

It  is  hardly  necessary  to  observe,  that  a  personal  representative  is  General 
not  liable  in  that  character,  upon  the  contract  of  his  testator,  ex-  "^*' 
cept  to  the  extent  of  the  asaeU  come  to  his  hands,  which  are  appli- 
cable to  the  payment,  in  a  due  couj^e  of  administration,  of  the  debt  * 
sought  to  be  recovered  (c). 

In  or  does  a  bare  promise  by  an  executor  or  administrator  to  pay  When  lia^ 
a  debt  of  his  testator  or  intestate,  make  him  liable  out  of  his  own  es-  Su^^^' 
tate ;  for,  first,  it  is  enacted  by«die  Statute  of  Frauds  (d),  that  bo  Estate. 
action  shall  be  brought  whereby  to  charge  an  executor  or  adminis- 
trator, upon  any  special  promise  to  answer  damages  out  of  his  own   - 
estate,  unless   the   agreement   upon   which  such   action   shall   be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized,^  and,  sec<mdly fhecansej  in 
order  to  render  an  executor  or  administrator  personally  responsible 
for  such  a  demand,  it  is  essential,  not  only  that  his  promise  should 
be  in  writing  and  signed,  but  that  there  should  exist  some  new  and 
^  sufficient  consideration  for  such  promise,  such  as  forbearance  or  the 

like  (e).  But  it  would  seem  that  forbearance  to  sue,  even  for  a  le- 
gacy, is  a  sufficient  consideration  for  the  promise  of  the  executor(/). 
So  an  agreement  by  the  creditor  to  wait  for  payment  until  a  future 
day,  is  a  sufficient  consideration  (g);  or  promise  by  the  executor  to 
pay,  in  consideration  of  a  delivery  of  *goods  by  the  creditor  (h).  [  *246  J 
And  it  seems,  that,  if  an  executor  promise  to  pay  a  debt  of  his  tes- 
tator, merely  in  consideration  of  his  having  assets,  that  will  be  suffi- 
cient to  charge  the  executor  personally  on  such  promise  (i).^  So  it 
is  said,  that  if  the  creditor,  at  the  request  of  the  executor,  prove  the 
delivery  of  goods  to  the  testator,  that  is  a  sufficient  consideration  for 
this  purpose  (A). 

•(b)  See  LindBEj  v,  Umbert,  2  C.  &  P.  Bing.  717 ;  8.  C.  1  M.  &  P.  7d4. 

096;  aC.  12  Moore,  209;  I>oe  (/.  Palmer  (/)   Bayis  9.  Beyner,  2  Lev.  3;  per 

V.  Andrews,  4  Bing.  848;  S.  C.  12  Moore,  Grose,  J.,  Deeks  v.  Strutt,  5  T.  R.  690, 

GOl.  693. 

(e)  See,  in  general,  WilUams  on  Exeou-  (g)  Qoring  v.  Ooring,  Telv.  10;  Brad- 
tors,  and  Toller  on  Executors.    As  ^  the  ley  v.  Heath,  3  Sim.  543 ;  Childs  v.  Mo- 
fiafaility  of  heirs  and  devUeety  see  2  Saund^  nins;  2  B.  &  B.  460,  463. 
136, 137,  n.  4 ;  and  stat.  3  and  4  WilL  4,  (A)  Reynolds  v.  Prosser,  Hardr.  71 ;  1 
e.  104.  Wms.  Saund.  210,  n.  1. 

(d)  29  Car.  2,  o.  3,  s.  4.  (t)    2  Wms.    on   Ex.    1399.    But   see 

(e)  Wms.  on  Ex.  1395 ;  Rann  v,  Hughes,  Rann  v.  Hughes,  7  T.  R.  350. 

7  T.  R.  350,  n.;  8.  C.  7  Bro.  P.  C  550;        (*)    Howel   and   Travanian's  case,  1 

Fiarishr.  Wil*)n,  Peake,  R.  73;  Forth©.  Leon.  93;  Lawson  v.  Crofts,  1  Sid.  57; 

Stanton,  1  Saund.  210,  n.  1 ;  Barber  v.  Loo  v.  Burdens,  Id.  369. 
Fox^  2  Saund.  136;  Philpot  v.  Briant,  4 

I  

1  See  Silsbee  v.  Ingalls,  10  Pick.  526 ;  Stebbins  v.  Smith,  4  Pick.  97. 
1  *  So  he  may  ohu-ge  himself  penonaUy  on  his  express  promise  to  pay  a  legacy.    Kay- 

i  Mr  V.  Fiih«r,  9  Lei^  357. 
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The  consideration  for  the  promise  must  appear  on  the  face  of  the 
AMDAMfiN-  inemorai;idum  (l);^  but  it  is  not  necessary  for  the  creditor  to  aver  or 

prove  that  the  executor  had  assets  (m). 
When  an         ^*  ^^  peculiarly  the  province  of  a  court  of  equity,  to  administer 
action  win  justice  between  parties  entitled  to  legacieSf  or  to  diitrtbutive  shareB  of 
lie  for  a      a^  intestate's  effects ;  and,  accordingly,  no  action  at  law  lies  against 
legacy.        ^^  executor,  as  such,  to  recover  a  legacy  (n);^  nor  agninst  an  ad* 
ministrator  in  that  character,  to  recover  such  distributive  share  (o). 
'  But  if  it  be  proved  that  the  executor  has  admitted  the  receipt  of  the 
legacy  by  him,  and  that  he  retains  it  to  the  use  of  the  legatee,  this 
will  be  sufficient  to  charge  him,  personally,  in  an  action  for  money 
had  and  received  at  the  suit  of  the  legatee,  to  recover  the  amount 
(p).     So,  where  A.  bequeathed  to  B.  1200Z.,  and  appointed  C.  execu- 
tor of  her  will,  and  C.  had  sufficient  assets,  but  did  not  pay  the  le- 
gacy to  B.,  and  C.  afterwards  made  his  will,  by  which  he  bequeathed 
to  B.  an  annuity  of  700Z.,  and  expressed  it  to  be  in  satisfaction  of 
the  debt  or  sum  of  1200Z.  "  which  I  stand  indebted  to  Tier  for  a  legor 
oy  "  &c.,  but  which  annuity  B.  did  not  accept :  it  was  held,  by  Dal- 
las, C.  J.,  that  the  1200i.  was  money  had  and  received  to  the  use  of 
B.,  and  might  be  recovered  as  such  in  an  action  (q).     So,  where  the 
plaintiff  and  three  others  were  residuary  legatees  under  the  will  of 
T.  P.,  and  the  defendants,  as  the  executors,  accounted  with  them ; 
and  having  paid  to  three  other  legatees  the  respective  sums  due  to 
them,  took  from  them  and  the  plaintiff  a  release,  but  did  not  pay 
the  plaintiff  his  share,  he  having  consented  to  allow  it  to  remain  in 
their  hands :  it  was  decided,  that  as  the  money  was  not  retained  by 
[  *247  ]  the  defendants  in  their  ^character  of  executors,  the  plaintiff  might 
recover  it  in  an  action  at  law  (r).     And  so,  if  an  executor  agree 

(I)  See  post,  Ch.  3,  sect.  2,  tit  VII.  is  a  question  of  fket  and  not   of  law« 

'     (m)  Forth  v.  Stanton,  1  Saund.  210,  n.  •  Maaon  v,  FarweU,  12  Mees.  &  W.  674. 

1 ;  William  Bane's  case,  9  Co.  94.  As  to  the  case  of  a   pecuniary  lega^ 

(n)  Deeks  v.  Strutt,  6  T.  R.  690 :  Jones  charged  on  land,  see  Braithwaite  e.  Skin- 

V.  Tanner,  7  B.  &  C.  644 ;  Gregory  ».  Har-  ner,  6  M.  &  W.  &13. 

man,  1  M.  &  P.  209.    fjectment  lies  by  (o)  Jones  v.  Tanner,  7  B,  &  C.  542. 

the  legatee  of  a  term  of  years  in  land  to  (p)  Bart  v.  Minors,  2  C.  &  M.  700, 709 ; 

recover  the  premises,  after  the  executors'  and  see  Waite  v.  Gale,  2  Bowl.  A  L.  925. 

assent  to  the  bequest ;  Boe  d.  Saye  and  (a)  Gorton  v.  Dyson,  Gow,  R.  78 ;  8.  C. 

Sele  V.   Guy,   3  East,  120;  see  Webb  r.  1  B.  &  B.  219  ;  bat  not  a  P. 

Jiggs,  4  M.  &  S.  113.    Assent  of  executor  (r)  Gregory  v,  Harman,  1  M.  &  P.  209. 


2  See  ante,  66,  note. 

•  See  Kent  v.  Somervell,  7  Gill  &  J.  265 ;  Sutton  v.  Craire,  10  Gill  &  J.  458 ; 
er  V.  Beecker,  7  John.  99  ;  Van  Orden  v.  Van  Orden,  10  John.  30 ;  Pelletreau  p.  Rath- 
bone,  18  John.  428.  In  Massachusetts,  an  action  lies  for  recovery  of  a  legacy  under 
St.  1783,  c.  24,  §  17;  either  against  an  executor,  Miles  v.  Boyden,  3  Pick.  213;  or 
against  the  devisee  or  terretcnant  of  lands  charged  with  the  payment  of  legacies, 
&c.,  Swasey  ».  Little,  7  Pick.  296 ;  Felch  v.  Taylor,  13  Pick.  133.  In  the  ease  of 
.legacies  charged  on  land,  it  is  not  necessary,  in  order  to  maintain  the  action,  to  prove 
a  demand  of  the  legacy,  nor  a  promise  on  the  part  of  the  defendant  to  pay.  Pickering 
o.  Pickering,  6  N.  Ham  p.  120.  But  a  previous  demand  has  been  held  necessax7  to  sus- 
taining the  action  against  an  executor.  Miles  v.  Boyden,  3  Hck.  218 ;  Prescott  v. 
Parker,  14  Mass.  431.  In  Connecticut  it  has  been  decided,  that  an  action  wiU  lis 
against  an  executor,  upon  a  promise  implied  flrom  his  having iissets.  Kni^[>p  v.  Haa- 
ford,  6  Conn.  170.  So  in  New  Hampshire.  Pickering  v.  Pickering,  6  N.  Hamp.  120 ; 
Piper  V.  Piper,  2  N.  Hamp.  439. 


I 
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iriih  a  legatee,  to  allow  him  interest  on  his  legacy  if  he  will  let  it     Exnu- 
remain  in  his  hands,  it  becomes  a  loan  to  the  executor,  for  which  he    ^^_^ 
is  personally  liable  at  law  (s). 

In  the  case  of  Subery  v.  Stephens  (t), — ^where  the  liability  of  an  _ 
executor  upon  a  lease  granted  to  his  testator,  for  rent  accruing  after  Liabiii^ 
the  testator's  death,  was  much  discussed, — Denman,  C.  J.,  in  deliv-  to  rent 
ering  the  judgment  of  the  Court,  said :  "  The  executor  of  a  termor 
cannot  waive  a  term,  but  must  either  renounce  or  accept  the  execu- 
torship in  toto ;  and  if  he  accept  the  executorship,  and  enter  upon 
the  demised  premises,  he  is  chargeable  as  assignee  in  an  action  of 
debt  or  covenant  for  the  arrears  of  rent  due  after  his  entry,  de  b<H 
m$  propnis  (u).  But,  as  the  rent  may  be  of  greater  value  than  the 
land,  it  .would  be  a  hardship  upon  the  executor,  in  that  case,  to  ^ 
charge  him  personally  in  his  ewn  right  with  the  full  amount  of  the 
rent ;  and  from  the  authorities,  it  is  clear  that  he  is  not  so  charge* 
able.  But  then  arises  the  question,  whether  he  is  peraonaiiy  liable 
in  that  event,  as  assignee,  for  no  part  of  the  rent,  considering  it  as 
an  entire  thinly  for  the  whole  of  which  he  must  be  so  liable  or  not  at 
all ;  or  whether  the  rent  can  be  apportioned,  and  he, is  liable,  in  the 
character  of  assignee,  for  so  much  of  the  rent  as  the  premises  are 
worth.  Upon  re^rence  to  the  authorities,  it  seems  that  the  rent  is 
in  this  case  to  be  apportioned,  and  that  the  executor  is  chargeable 
personally  for  so  much  of  the  rent  as  the  premises  are  worth  (x)." 

But  if,  after  the  death  of  the  testator,  the  executor  holds,  but 
does  not  actually  occupy  premises  which  were  held  by  the  former, 
and  rent  accrues ;  the  executor  will  not  be  personally  liable  in  an 
action  for  use  and  occupation  (j/) ;  and  the  entry  of  one  of  two 
i^xecutors^upon  premises  held  by  the  testator,  at  the  time  of  his  death, 
will  not  enure  as  the  entry  of  both,  so  as  to  make  both  liable  in  such 
action  (z). 

It  has  been  decided,  that  the  promise  of  an  executor  to  pay  a  debt,  PromiMto 
".whenever  sufficient  effects  are  received  from  the  estate  of  the  de-  JJ^^g 
ceased,^'  must  be  understood  to  mean  sufficient  effects  in  the  ordina-  sQiBdent 
ry  course  of  administration  (a),  elfcots, 

*If  an  executor  or  administrator  give  orders  for  the  funeral  of  the  Jff^^*^, 
deceased,  or  ratify  orders  given  for  it  by  another,  he  will  be  person-  g^s  of ^^"^' 
ally  liable  for  the  reasonable  expenses  thereof  (&).      And  it  would  ftmerftt 
seem  that,  where  an  executor  neglects  to  give  orders  for  the  funeral  [  *248  ] 
of  his  testator,  and  has  sufficient  assets,  he  is  personally  liable,  upon 
an  implied  promise,  for  the  expenses  of  a  funeral  suitable  to  the  tes- 
tator^s  degree  and  circumstances  (c),  unless  such  expenses  were  in- 
curred on  the  credit  of  some  other  person  (d). 

(<)  WMiiey  9.  Earnthaw,  4  Tyr.  806.  (s)  Natton  v.  Toier,  1  Cr.  It  ^  R.  172. 

m  4  B.  £  Ad.  241 ;  8.  C.  1  N.  &  M.  (a)  Bowerbank  v.  Monteiro,  4  Taunt. 

182.  844 ;  flee  ftniher,  per  BuUer,  J.,  Peanon 

(u)  See  per  Oariam,  Nation  v.  Toier,  1  v,  Henry,  5  T.  R.  8 ;  Hindslegr  v.  RnaseU, 

Cr.  M.  dk  R.  172.  12  Eaat,  232. 

(z)  And  flee  Hopwood  v.  Whaley,  6  C.  (6)  2  Wms.  on  Ex.  1404 ;  Brioe  v.  WU- 

B.  744.    As  to  the  principles  on  .which  son,  8  A.  &  £.  849. 

the  ralne  of  the  premises  depencU  in  such  («)  Rogers  v.  Price,  S  T.  &  J.  28 ;  per 

a  case,  see  Id.;  and  Homidge  v,  Wilson,  11  Cnriam,  Comer  «.  Shew,  8  M.  &  W.  860, 

A.  ft  B.  645.  856 ;  TngweU  o.  H^yman,  3  Camp.  298. 

(y)  Ptor  Manle,  J.,  Atkins  p.  Humphxey,  (d)  Per  Patteson,  J.,  Bfloe  p.  Wilson,  8 

il  a  B.  654,  659.  A.  ft  B.  8^,  850. 
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If  an  executx^  or  administrator  indorse  a  bill  or  ncte,  he  is  per- 
sonally responsible  thereon,  although  the  instrument  was  vested  in, 
^^][^^^,  and  transferred  by  him,  in  his  representative  character  (e),^  So,  an 
x^^y^^^^^  executor  who  makes  a  promissory  note,  whereby  he  promises,  "  as 
On  bUla  or  ^^^^^or,"  to  pay  a  sum  of  money  "  with  interest,  on  demand,^'  ia 
notes.  personally  liable  thereon,  without  reference  to  assets  (/).  So,  where 
On  ar  an  executor,  as  such,  submits  a  dispute  to  arbitral^ion,  and  the  arbi- 
w»rda.  trator  awards  that  he  shall  pay  a  sum  of  money,  he  becomes  person- 
ally liable  upon  the  award,  whether  he  has  assets  or  not  (9). 
A^ons  Whenever  money  due  on  a  contract  made  with  an  executor  will, 

^'  when  recovered,  be  assets,  he  may  declare  for  it  in  his  representative 

character  (h).  Therefore,  an  executor  may  sue  and  declare,  as  such, 
on  a  note  indorsed  to  him  in  that  character  (t);  or  for  goods  sold  by 
him  after  the  testator^s  death,  and  which  belonged  to  the  te8tator(A;). 
So,  where  the  defendant  ordered  a  coat  of  one  T.,  a  tailor,  but  be- 
fore the  coat  was  finished  T.  died,  and  the  coat  was  afterwards  fin- 
ished and  delivered  by  his  administratrix :  it  was  held,  that  the  val- 
ue of  the  coat  was  recoverable  01^  a  count  for  goods  sold  and  deliv- 
ered by  her  as  administratrix  (2).  So,  where  A.  agreed  to  do  cer- 
tain work,  and  died  before  it  was  begun,  and  his  executors  did  the 
work,  using  the  materials  of  A. :  it  was  held  that  the  executors 
might  sue,  in  that  character,  for  the  value  of  the  materials  (m). 
And  it  would  appear  that,  in  such  a  case,  they  might  also  sue  for 
[  ^249  ]  work  and  ^labor  as  executors  (n).  So,  an  executor  may'sue,  in  that 
character,  for  goods  sold  by  him  in  the  course  of  carrying  on  and 
continuing,  as  executor,  the  testator's  business,  although  the  goods 
were  acquired  by  the  executor  after  the  death,  provided  they  formed 
part  of  the  assets  (0);  and  he  may  likewise  sue,  as  such,  for  monoy 
paid  by  him  as  executor  (p);  for  money  had  and  received  to  his  use 
as  such  (q);  or  upon  an  account  stated  with  him,  concerning  monies 
due  to  the  testator,  or  to  the  plaintiff  as  executor  (r);  and,  perhaps, 

(«)  King  9.  Thorn.  1  T.  K  487 ;  Curtis  (n)  MarshaU  0.  Broadhnrst,  1  C.  &  J. 

9.  Bank  of  Somerset,  7  Harr.  &  J.  25.  408 ;  and  Edwards  v,  Grace,  2  M.  &  W. 

(/)    Child  V,  Monins,  5  Moore,  282.  190,191. 

flee  Foster  v.  Poller,  8  Mass.  58.  (0)  Aspinall  v.  Wake,  10  Bing.  57. 

(g)  See  per  Lord  Kenyon,  Pearson  v,  (p)  Ord  v.  Fen  wick,  S  East,  104. 

Heniy,  5  T.  R.  6,  7  ;  2  Wms.  on  Ex.  1401 ;  (q)  Pctrie  v.  Hanney,  3  T.  R.  659 ;  Pox- 

Riddell  v.  Sntton,  5  Bing.  200;  a  0.  2  M.  wist  v,  Tremaine,  2  Sannd  207,  208;  Id. 

ft  P.  345.  117  0. 

(A)  Per  Curiam,  Heath  t;.  Chilton,  12  (r)   HenshaU  o.  Roberts,  5  East,  150 ; 

M.  ft  W.  632,  637.    See  Wirrall  v.  Brand,  Cowell  0.  Watts,  6  East,  405 ;  Thompson 

2  Ley.  165 ;  Cowell  v.  Watts,  6  East,  405 ;  v.  Stent,  1  Taunt  322.    In  an  action  for 

llhompson  9.  Stent,  1  Taunt.  322 ;  Wigley  a  debt  due  to  the  deceased,  there  may  be 

V.  AshUm,  8  B.  ft  Aid.  101 ;  Powley  v.  introduced  into  Uie  declaration  a  count, 

Newton,  2  Marsh.  147 ;  S.  C.  6  Taunt  laying  the  debt  to  be  due  to  the  executor 

456 ;  Kane  v,  Paul,  14  Peters,  33.  as  such.    If  a  plaintiff  executor  fail  in 

(f)  King  9.  Thorn,  1  T.  R.  487.  the  action,  he  is,  prima  faeU^  liable  to  coets, 

k)  Cowell  V.  Watts,  6  East,  405.  althou^  he  sue  strictly  as  executor.    See 

0  Werner  v,  Humphreys,  2  M.  ft  0.  3  ft  4  WiU.  4,  0.  42,  s.  31 ;  Jobson  v.  Fors- 

t ;  S.  G.  nom.  Warner  v.  Humphreys,  3  ter,  1  B.  ft  Ad.  6 ;  Slater  v,  Lawson,  Id. 

Scott,  N.  R.  226.  893.    It  is  necessary  to  insert  a  count  on 

(m)  Marshall  v,  Broadhurst,  1  C.  ft  J.  a  claim  by  the  plaintiff  as  executor,  in 

403.  order  to  be  entitled  to  prove  a  promise  to 

^  One  of  two  executors  cannot  indorse  a  promissory  note  made  to  them  as  exeou- 
tora,  so  as  to  transit  the  property  in  it  to  tne  indorsee.  Smith  v.  Whiting,  9  Maaa. 
884. 
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an  executor  may  sue  as  sach  for  money  lent  by  him,  in  his  represen-     Ezboi;- 
tatiye  character,  out  of  the  assets,  sufficient  being  left  for  payment    T^  ^^^ 
of  debts,  &c.  («).  T^^lt 

And  the  right  of  action  vests  in  both  an  executor  and  an  admin- 
istrator from  the  time  of  the  death  of  the  testator  or  intestate  (t).     when 

But  where  a  special  contract  was  entered  into  by  A.,  to  do  the  ^sj^^  o^ 
whole  of  certain  work  for  B.,  for  a  stated  sum ;  and,  before  the  ^^^ 
completion  of  the  work,  A.  died, — after  which,  B.  arranged  with  C. 
te  complete,  and  C.  did  complete  the  work  on  his  own  account, 
and  then  became  administrator  of  A. :  it  was  held,  that  C.  could 
not  sue  B.,  as  administrator,  on  the  common  counts,  for  fhe  work 
done  by  A.,  alleging  that  B.  «was  indebted  to  A.,  in  his  lifetime  ; 
notwithstanding  the  special  contract  was  held  to  have  been  rescin- 
ded, by  the  arrangement  between  B.  and  C.  (u). 

An  executor  may,  it  seems,  be  sued  in  that  character  for  money  Aottoni 
psdd  for  his  use  (x);  but  not  for  money  lent  to,  or  had  and  received  •J^^' 
by  him,  as  such  (^).    And  a  count,  on  an  account  stated  by  the 
defendant  as  executor,  respecting  monies  due  from  the  testator,  or 
from  the  defendant  as  executor,  may  be  joined  with  counts  on 
promises  by  the  testator  (z);  but  not  with  counts  for  money  paid 
to  the  use  of  the  defendant  as  executor ;  or  for  ^money  had  and  r  o2S0  1 
received  by  him  as  such  (a);  or  for  interest  for  the  forbearance  by 
the  plaintiff  to  the  defendant,  as  executor,  at  his  request,  of  mon- 
ies owing  from  the  defendant,  as  such  executor  (i). 

6.  Of  the  Contracts  of  Corporations. 

Corporations,  like  individuals,^  have  the  power  to  contract ;  but  ^^M? 

their  contracts  must,  in  general,  be  under  their  corporate  seal  (c);  £^^^^r 

and  such  seal  must  be  affixed  with  intent  to  render  the  instrument  aeaL 
effectual,  although  no  formal  delivery  thereof  is  necessary  (d).^ 

him,  after  the  testator's  death ;  Sarrell  v.        (b)   Bignell  v,  Harpur,  4  Exoh.  773, 

Wine,  3  East,  409;  Ward  v.  Hanter,  6  775. 

Tannt.  210 ;  Pittam  v,  Forster,  1  B.  &  C.        (e)  Mayor  of  Ludlow  v.  Charlton,  6  M. 

218 ;  8.  C.  2  D.  &  R.  363.  &  W.   815 ;    Bac.  Abr.  "  Corporations,'' 

(«)  See  Webster  v.  Spencer,  3  B.  &  Aid.  rE.) ,  3 ;  Rex  o.  Bigg.  3  P.  Wms.  432,  434 ; 

SGO;    Richardson  v.  Griffin,  2  Chit.  R.  The  King  v.  The  Inhabitants  of  Chipping 

325.  Norton,  5  East,  239;  Tarborough  t;.  The 

(t)  Welohman  v.  Storgis,  13  Q.  B.  552 ;  Bank  of  England,  16  East,  11. 
Woolley  V.  Clark,  5  B.  &  Aid.  744.  (d)  Derby  Canal  Company  v.  Wilmot,  9 

(v)  Crossthwaite  v.  Gardner,  21  L.  J.,  East,  360.    As  to  the  seal  being  affixed 

Q.  B.  356.  by  direetort  of  an  incorporated  company, 

(z)  Ashl^  V.  Ashby ,  7  B.  ib  C.  444  and  the  necessity  of  their  having  the  ex- 

(y)  See  Waite  v.  Gale,  2  D.  &  L.  925,  press  sanction  of  the  company,  &c.,  see 

932;  Ashby  v.  Ashby,  supra;  Coiyton  v.  Clarke  v.  The  Imperial  Gas  Light  Compa- 

lithebye,  2  Saund.   117  d;  Jennings  v.  ny,  1  N.  &  M.  206;  a  C.  4  B.  &  Ad.  315. 

Newam,  4  T.  R.  347 ;  Rose  v.  Bowler,  1  H.  Under  what  circumstances  the  directors  of 

Bt  108.    See  Meert  v,  Moessard,  1  M.  &  an  incorporated  compa^iy  can  sue  the  oom- 

P.  S.  pany  for  remuneration,  directed  to  be  paid 

(i)  PoweU  V.  Graham,  7  Taunt  580 ;  to  them  by  a  resolution  of  the  company, 

8.  C.  1  Moore,  305 ;  Ashby  v.  Ashby,  7  B.  not  under  seal ;  Dunston  v.  The  Imperial 

&  C.  444.  Gas  Light  Company,  3  B.  &  Ad.  125.  « 

(a)  Waite  r.  Gale,  2rD.  &  L.  925,  932; 

1  That  a  corporation  is  included  in  the  word  citizen  or  person,  see  Louisyille^  dro., 
&  R.  Co.  o.  Leteon,  2  Howard,  497 ;  Boyd  v.  Croydon  R.  Co.,  4  Bing.  N.  C.  669. 
*  The  old  dodrine  that  a  corporation  can  oontraot  only  under  its  corporate  99^  i» 
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CoBMnuLr  For  general  purposes,  not  affecting  the  interest  or  title  of  the  eor- 
TI0H8.  poration,  a  corporation  may  act  through  the  medium  of  an  agent, 
although  he  possesfles  no  authority  under  seal  (e).^ 

But  a  corporation  cannot,  in  general,  appoint  an  attorney,  except 
under  the  corporate  seal  (/).  And  so  an  agreement  by  a  corpo- 
ration to  pay  a  salary  to  their  attorney  must,  in  general,  be  under 
seal(^). 

3ut  where  it  appeared  that  the  act  of  parliament  which  incorpo- 
rated the  company,  enacted,  that  all  the  costs  of  obtaining  the  aoi 
should  be  paid  and  discharged  out  of  the  monies  subscribed,  in  pref- 
erence to%ll  other  payments :  it  was  held,  that  the  attorney  who 
obtained  the  act  might,  independently  of  any  such  agreement,  sue 
the  company  for  his  costs,  in  an  action  of  debt  founded  upon  the 
statute  (A). 

In  the  case  of  The  Ilast'  London  Water  Works  Company  v.  Bai- 
ley (t).  Best,  G.  J.,  in  delivering  the  judgment  of  the  Court,  stated 

(0)  Boe  V.  Peafoe,  2  Camp.  96 ;  and  aee  (h)  TUsoa  a.  Warwick  Qas  lig^t  Com- 

Russell  on  Factors,  11.  pany,  7  D.  &  R.  376 ;  S.  C.  4  B.  &  C.  962 ; 

(/)  Arnold  v.  Mayor  of  Poole,  4  M.  &  and  see  Cardan  v,  Oeneral  Gemeteiy  Com- 

G.  860 ;  Reg.  v.  Major  of  Stamfbrd,  6  4  panji  7  Scott,  97. 

B.  483,  443.  (tl  12  Moore,  532;  a  G.  4  Bing.  283. 

(a)  See  Reg.  v.  Mayor  of  Stanford,  6  See  Donston  t^.  Gas  light  Company,  3  B. 

Q.  B.  433.  &  Ad.  125. 

< 

now  repudiated.  Chestnut  Hill  Turnpike  v,  Rutter,  4  Serg.  &  R.  16 ;  School  District 
in  Rumford  v.  Wood,  13  Mass.  199 ;  Bank  of  U.  States  v.  I)andridge,  12  Wheat  64 ; 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  299 ;  Union  Bank  0.  Ridgeley,  1  Bar.  & 
Gill,  324 ;  The  Banks  v.  Poitiauz,  3  Rand,  136 ;  1  Dev.  &  Bat  306 :  AngeU  v.  Ames 
An  Corp.  (3d  ed.)  211,  212,  et  se^  It  is  said  by  Chancellor  Kent,  "  That  it  is  a  doc- 
trine, generally  established  in  ^e  courts  of  the  scTeral  States,  with  great  clearness 
and  solidity  of  argument;  that  corporations  can  now  be  bound  by  contracts  made  by 
themselves  or  their  agents,  tho^gh  not  under  seal,  and  also  on  implied  contracts,  to 
be  deduced  by  inference  ftom  corporate  acts,  witbout  either  a  note,  or  deed,  or  wri* 
ting.''  2  Kent,  (5th  ed.)  290.  See  the  numerous  cases  cited  in  support  of  this  doc- 
trine in  n.  (b) ;  l^roprietors  of  Canal  Bridge  v.  Gordon,  1  Pick.  297 ;  Dunn  9.  St  An- 
drews Church,  14  Johns.  118 ;  Abbott «.  Hermon,  7  GreenL  118;  Commercial  Bank  v, 
Kortright,  22  Wendell,  348  ;  American  Ins.  Co.  v.  Oakley,  9  Paige,  496 ;  Tioy  Tump. 
^  R.  R.  Co.  V,  M'Chesney,  21  Wendell,  296 ;  Buncombe  Tump.  Ca  v,  M'Carson,  1  Der. 
&  Batt.  306. 

1  One  may  become  the  agent  of  a  corporation,  as  he  may  of  an  individual,  without 
any  deed  or  writing.  Perkins  v.  Washington  Ins.  Co.  4  Cowen,  645 :  Randall  9.  Van 
Vechten,  19  John.  60 ;  ante  196,  note ;  Badger  p.  Bank  of  Cumberland,  26  Maine, 
428 ;  Warren  o.  Ocean  Ins.  Co.,  16  Maine,  439 ;  Everett  v,  U.  States,  6  Porter,  166 ; 
Lathrop  v.  Commercial  Bank,  8  Dana,  114 ;  Wolf  v,  Goddard,  9  Watts,  544 ;  Richard- 
son 0.  8t  John  Iron  Co.  5  Blackf.  146.  See  Elysville  Manuf.  Co.  v.  CKisko  Co.  1  Maiy* 
land  Ch.  Decis.  392 ;  St  Andrews  Bay  Land  Co.  v.  Mitchell,  4  Florida,  192,  A  contract 
or  promise  of  a  corporation  is  implied  by  law,  as  in  case  of  indiyidnals,  ttom  the 
authorized  acts  of  its  agents,  &c.  Kennedy  v,  Baltimore  Ins.  Co.,  3  Har.  &  Johns, 
867 ;  Baptist  Church  o.  Mulford,  3  Halst  182 ;  Smith  v.  Proprietors,  &c.,  8  Pick.  178; 
Wyman  v.  Hallowell  &  Augusta  Bank,  2  Mason,  31 ;  Barker  v.  Median.  Ins.  Co.  S 
Wendell,  94 ;  Jackson  p.  Brown,  5  Wendell,  592 ;  Melledge  v,  Boston  Bron  Co.  5  Gush- 
ing, 158;  Seagrayes  v.  City  of  Alton,  13  Illinois,  366. 

And  the  corporation  may  employ  one  of  its  members  as  an  agent ;  and  such  a^nt 
may  be  also  agent  for  the  party,  who  contracts  with  the  corporation,  and  make  the 
memorandum  required  by  the  statute  of  frauds  at  a  sale  of  its  property  by  htnu 
Stoddert  v.  Vestry  of  Port  Tobacco  Parish,  2  Gill  &  Jdhns.  227.  See  Clark  o.  Woollen 
Manuf.  Co.  of  Benton,  15  Wend.  256.  Corporations,  authorised  by  their  charter  to 
contract  in  a  prescribed  mode,  may  nevertheless,  by  practice,  render  tiiemseWes  liable 
on  instruments  executed  in  a  different  mode.  Witte  »,  Derby  Fishing  Co.,  2  Conn.  260 ; 
gi^lkley  9.  Derby  Hahing  Co.,  i59. 
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the  gttieral  principles  of  the  law,  upon  the  subject  of  the  contracts  Cowoba.- 
of  corporations,  to  be  as  follows : —  tiohs. 

"  It  is  clear  as  a  general  rule,  that  a  corporation  cannot  express  '*-^'v"v/ 
its  will,  except  by  writihg  under  the  common  seal  of  the  *body  cor-  [  *251  J 
porate.      It  has  indeed  oeen  contended  at  the  bar,  that  this  rule  is 
I  confined  to  contracts  affecting  real  property :  but  the  rule  is  by  no 

means  so  confined,  although  undoubtedly  it  is  subject  to  some  ex- 
ceptions ;  these  are  to  be  found  in  Brooked  %  Abridgement  (k). 

"  The  first  is,  where  the  contract  is  executed;  in  that  case  the  law  ^*^^ 
implies  a  promise,  and  a  deed  under  seal  is  not  necessary,  as  was  ^g  ^ule. 
decided  in  The  Mayor  and  Corporation  of  Stafford  v.  Till  (Z),  where 
it  was  holden,  that  a  corporation  might  maintain  oMumpsit  for  the 
use  and  occupation  of  their  land  (m). 

"  The  next  exception  is,  where  the  acts  done  are  of  daily  necessity 
to  the  corporation,  or  too  insignificant  to  be  worth  the  trouble  of 
affixing  the  common  seal :  all  these  are  enumerated  in  Bro.  Abr. 
*  Corporation,'  56 :  and  in  Horn  v.  Ivy  (n). 

/'  Another  exception  is,  where  a  corporation  has  a  head,  as  a  mayor, 
or  a  dean,  who  may  give  commands  which '  a  party  may  obey  with- 
out the  sanction  of  ^  common  seal,  Bandal  v.  Deane  (o),  or  may 
bind  the  corporation  by  record  {p). 

*'A/(mrtA  exception  is,  where  the  acts  to  be  done  must  be  done 
«  immediately,  and  it  would  be  impossible  to  wait  for  the  formality 
of  the  corporation  seal  (9) ;  as  where  cattle  are  to  be  distrained 
damage  feasant,  which  might  escape  before  the  seal  could  be  affix- 
ed :  Manby  v.  Long  (r).  But  it  is  only  ip  cases  of  necessity,  occa- 
sioned by  the  hurry  of  the  proceedings,  that  such  a  course  can  be 
pursued ;  for,  in  Horn  v.  Ivy  («),  it  is  laid  down,  that  the  appoint- 
ment of  the  bailiff,  who  is  to  make  distresses  for  the  corporation^ 
must  be  under  seal. 

"  The  principle  of  necessittf  applies  to  corporations  created  for  pur- 
poses of  trade,  such  as  the  Bank  of  England  (t).    The  very  *object  [  0252  J 
of  that  institution  requires  that  it  should  have  the  power  of  issuing 

(ft)  Title  *'  Corporations/'  pi  84  a  aeq.;  Mayor  of  Poole,  4  M.  &  a.  860,  895.    A0 

and  see  per  Alderson,  B,,  Diggle  v.  London  to  a  notice  to  quit  by  steward  of  corporar 

and  Blaokwall  Railway  Company,  6  Exch.  tion,  upon  which  they  bring  ejectment, 

442,  450.  see  Roe  v.  Pierce,  2  Camp.  96 ;  Adams, 

(i)^  4  Bine.  75 ;  &  €.  12  Moore,  260.  Eject.  3rd  edit.  128, 129. 

In  tins  case  tiie  defendant  had  held  nnder  (o)  2  Lnt.  1497. 

the    corporation    and   paid   them   rent.  (p)  Yin.  Abr.  tit.  "Corporation,"  (E.), 

And  see  The  Bouthwark  Bridge  Company  7,  21.    The  mayor  and   corporation    of 

«.  SiUp,  2  C.  &  P.  371,  S.  P.    Debt  by  dean  Monmoath  were  held  to  be  liable  in  debt 

and  chapter  for  use  and  occupation*;  Dean,  for  weights  and  measures  ordered  by  the 

Ae.  of  Rochester  t^.  Pierce,  1  Camp.  466.  mayor,  which  were   examined  and   ap- 

And  a  gas  light  company  may,  it  has  been  proved  of  at  a  corporation  meeting ;  De 

held,  'sue  for  the  price  for  gas  actually  Qraye  «.  The  Mayor  of  Monmouth,  4  C.  ft 

•applied;  The  London  Gas  Light  Compa*  P.  111. 

ny  V.  NichoUs,  2  C.  &  P.  365.    See  Duns-  (q)  Mayor  of  Ludlow «.  Charlton,  tupra; 

ton  V.  The  Imperial  Gas  Company,  3  B.  Church  v.  Imperial  Gas  Light  Company,  6 

ft  Ad.  125.  A.  ft  E.  846,  861. 

*                      (m)  See  also  Beverley  o.  Lincoln  Gas  (r)  3  Ler.  107 ;  Roe  v.  Pierce,  2  Camp, 

li^t  Company,  6  Ad.  ft  £1.  829,  839;  96. 

Doe  4.  Pennington  o.  Taniere,  12  Q.  B.  («)  1  Vent  47. 

998;  18  L.  J.,  Q.  B.  49.  (t)  See  Major  of  Ludlow  v,  Charlton, 

(n)   1  Vent  47 ;  Mayor  of  Ludlow  v.  <t^d ;  Amola  v.  Mayor  of  Poole,  $%^a, 
;i                  Charlton,  6  Bl  ft  W.  815,  821 ;  Arnold  v. 
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bills  of  exchange  and  promissory  notes.  Bat  this  indulgence  is 
not  extended  beyond  cases  of  necessity :  for,  in  Slark  v.  The  High- 
gate  Archway  Company  (t^),  the  Conrt  daid :  '  That  asmmpgit  on 
notes  could  not  lie  against  a  corporation,  unless  the  act  which  authoriz- 
ed the  making  of  the  promissory  note,  eo  nomine^  by  the  corporation^ 
ex  vi  terminif  impliedly  empowered  the  corporation  to  make  a  prom- 
ise.' And  in  Broughton  v.  The  Manchester  Water  Works  Com- 
pany (2;),which  I  should  not  cite,  but  that  my  judgment  in  the  case 
has  been  confirmed  by  a  decision  in  this  Court,  I  am  reported,  and 
correctly,  to  have  said :  — *  When  a  company,  like  the  Bank  of 
England  or  East  India  Company,  are  incorporated  for  the  purposes  of 
trade,  it  seems  to  result,  from  the  very  object  of  their  being  so  in- 
corporated, that  they  should  hare  power  to  accept  bills  or  issue 
promissory  notes  (y).' " 

And  the^same  rule  applies  to  the  case  of  every  trading  and  other 
corporation,  to  the  purposes  and  objects  of  which  certain  contracts 
are  necessarily  incident :  it  being  held,  that  when  the  nature  of 
their  constitution  is  such  as  to  render  the  drawing  of  bills,  or  tl^e 
constant  making  of  any  particular  sort  of  contracts,  necessary  for 
the  purposes  of  the  corporation,  such  contracts  are  valid,  although 
they  were  not  entered  into  under  the  corporate  seal  (2).^ 

It  is  believed  that  the  general  accuracy  of  the  above  principle  is 
admitted  at  the  present  day  (a).  But  there  is  one  of  them, — ^that, 
namely,  which  draws  a  distinction  between  the  executed  and  the 
executory  contract  of  a  corporation, — ^with  reference  to  which  recent 
decisions  are  calculated  to  excite  considerable  doubt  On  this  point 
the  Court  of  Queen's  Bench  has  decided,  that  it  makes  no  difference 
as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into 
by  them  without  seal,  whether  such  contract  be  executed  or  exe- 
cutory (6)  ;  whilst,  on  the  other  hand,  the  Court  of  Common  Pleas 
appear  to  have  been  inclined  to  limit  the  rule  as  follows,  viz.,  that 
]f  the  contract  of  a  corporation,  although  made  without  seal,  has 
been  ^executed  (m  their  part,  the  other  party  may  be  sued  thereon 
by  the  corporation*  (c). 

It  has  also  been  aecided,  that  if  work  done  for  a  corporation  has 
been  adopted  by  them  for  purposes  connected  therewith,  they  can- 
not, in  an  action  to  recover  the  price,  object  that  no  contract  under 
seal  has  been  proved  against  them.^    But  it  would  seem  that,  in 


(t#)  6  Taunt  792. 

(x)  8  B.  &  Aid.  12.  It  wae  there  held, 
that  the  company  oould  not  bind  them- 
eelves  bj  a  biU.  In  Clarke  v.  The  Imperi- 
al Gas  Company,  1  N.  <&  M.  206 ;  8.  C.  4 
B.  &  Ad.  315,  it  was  held,  that  the  com- 
pany, though  incorporated  for  the  purpose 
of  supplying  gas,  &c.,  might  legally,  under 
the  common  seal,  grant  an  annuity  as  a 
pension  for  past  services  to  a  retiring  offi- 
cer, under  reasonable  restrictions. 


(y)  And  see  Murray  «.  East  India  Com- 
pany, 5  a  &  Aid.  204. 

(z)  Mayor  of  Ludlow  9,  Charlton,  6  M. 

6  W.  815,  821 ;  Beverley  e.  Lincoln  Qas 
Light  Company,  6  A.  &  £.  829. 

(a)  See  Oibeon  v.  East  India  Company, 

7  Scott,  74,  89. 

(6)  Church  «.  Imperial  Oas  Light  Com- 
pany. 6  A.  &  E.  846. 

(e)  Fishmongers'  Company  o.  Bobertstuiv 
5  M.  &  G.  181, 192. 


1  Ante,  250,  note. 

^  If  persons  assuming  to  act  as  agents,  but  without  legal  authority,  make  oontraeta 
on  behalf  of  a  corporation,  and  the  corporation  receive  the  benefit  of  them,  and  nae 
the  property  acquired  under  them,  loch  acts  will  ratify  the  contracts  and  render  tbe 
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order  to  render  a  corporation  liable  in  such  a  case,  a  mere  adoption  Gobmba- 
by  them  of  the  work  done  is  not  sufficient ;  but  the  work  done      tioks. 

must  itself  be  so  strictly  incident  to  the  purposes  of  the  corpora-  ^-^"v*^*^ 

tion,  as  to  bring  the  case  within  the  exceptions  which  have  been  es-  j^^l^^ 

tablished,  as  to  acts  of  necessity  (d).^  rent  by, 

So  although  a  corporation  cannot,  in  general,  make  a  lease  of  ^^/J'^' 
lands,  except  under  their  common  seal^  yet  it  has  been  held,  that  if 
a  party  has  been  let  into  possession  of  lands  by  a  corporation,  under 
an  invalid  demise,  and  they  afterwards  receive  rent  from  him,  the 

payment  and  receipt  of  such  rent  is  evidence,  as  against  the  corpo-  Effect  of 

ration,  of  a  demise  by  them  from  year  to  year  (e).^  wrpora- 

And  so,  if  a  corporation  were  to  sue  on  an  executory  contract,  not  on  oon- 

nnder  their  corporate  seal,  and  the  other  contracting  party  were  tract, 
afterwards  to  bring  an  action  against  the  corporation  on  the  same 
contract ;  it  appears  that  the  corporation  would  be  estopped,  by  the 


yalid  de- 
mise. 


Joint- 


corn- 


record  in- the  former  action,  from  denying  the  obligatory  force  of  ^^^ 
that  contract,  in  such  subsequent  action  against  themselves  (/).        panies! 

The  contracts  of  joint-stock  companies,  incorporated  by  act  of 
parliament,  for  the  purpose  of  carrying  on  undertakings  of  a  pub- 
lic nature,  are  now  regulated  by  the  provisions  of  the  8  &  9  Vict, 
c.  16,  s.  97 ;  and  as  to  these  the  rule  is,  that  they  can  only  contract  ac- 
cording to  the  terms  in  which  the  contract  is  authorized  to  be  en- 
tered  into  by  that  act,  or  the  special  act  by  which  they  are  con-  eompiSf 
trolled  (g).  iee. 

So  the  contracts  of  joint-stock  banking  companies,  under  the  7 
Geo.  4,  c  46,  must,  in  order  to  bind  the  shareholders,  be  made  in 
pursuance  of  the  authority,  in  that  behalf,  contained  in  the  deed  of 
settlement ;  for  the  parties  who  become  shareholders,  do  so  under  les  com-' 
the  agreement  contained  in  that  deed  (A).  pletely  re- 

.  And,  in  like  manner,  the  contracts  of  joint  stock  companies,  com-  P^**'®^- 
pletely  registered  under  the  7^8  Vict.  c.  110,  are  governed  *by  [  *254  J 
the  44th  section  of  that  act.     But  it  has  been  decided,  that  a  con- 
tract entered  into  by  a  company  of  the  latter  description,  even 
without  the  formalities  required  by  the  7  &  8  Vict,  c  110,  s.  44, 

(d)  Sanders  v.  St  Neot's  Union,  8  Q.  B.  v.  Robortaon,  5  M.  dk  G.  131,  193.  But 
8l6;  Diggle  v,  London  and  Blackwall  see  per  Car.,  Qovemor,  drc.  of  Copper 
Riulwar  Company,  6  Exch.  442 ;  Paine  v.  Miners  v.  Pox,  16  Q.  B.  229,  237 ;  20  L.  J., 
Strand  Union,  8  Q.  B.  826,  340 ;  Lamprell  Q.  B.  174,  177. 

p,  Onardians  of  Billericay  Union,  3  Exch.        (g)  Homersham  «.  Wolverhampton  Wa- 

283;  &  C.  18  L.  J.,  Exch.  283.  terworks  Company,   6    Exch.    137,   142; 

(e)  Doe  d,  Fennington  v.  Taniere,  12  Q.  Cope  v.  Thames  Haven,  &c.  Company,  3 
R  998,  lOlOt;  18  L.  J.,  Q.  B.  49.  .  Exch.  841. 

(/)  Per  Cor.,  Fishmongers'  Company        (A)  Kirk  v.  Bell,  16  Q.  B.  290. 

corporation  liable  thereon.  Episcopal  Charitable  Society  v.  Episcopal  Church  in  Bed- 
ham,  1  Hok.  372 ;  RandaU  o.  Van  Vechten,  19  Johns.  60 ;  Despatch  Line  of  Packets 
9.  Bellamy  31annf.  Co..  12  N.  Hamp.  205,  236,  237 ;  Thayer  v.  City  of  Boston,  19  Pick. 
611 :  Planters'  Bank  v.  Sharp,  4  Smedes  &  Marsh.  75 ;  Whitwell  v.  Warner,  20  Ver- 
mont, 425;  Hayward  o.  Pilgrim  Society,  21  Pick.  270. 

1  The  snbfleqnent  ratification,  by  the  directors  of  a  corporation,  of  contracts  based 
upon  acts  of  Uie  agent  of  the  corporation  not  within  the  powers  conferred  on  it  by  its 
e&arter,  does  not  render  them  binding.  McCalloogh  v,  Morse,  5  Denio,  567.  See 
B»ngor  Boom  Corp.  v.  Whiting,  29  Maine,  123. 

*  Ab  to  the  liability  of  a  oorporation  for  use  and  occupation,  see  Finlay  v,  Bristol, 
te.,  R.  Co.,  9  Law  ft  Eq,  488. 
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may  be  enforced  against  the  company,  although  not  by  ihem  (t); 
provided  it  appear,  that  the  contract  in  question  was  entered  into 
by  persons  authorized  in  that  behalf,  either  by  the  body  of  the 
shareholders,  or  by  the  deed  constituting  it  a  company  {j).  And 
where  an  action  was  brought  against  such  a  company  for  goods  or- 
dered by  persons  in  their  employ,  and  supplied  for  the  purposes  of 
the  company,  and  used  by  «them  at  their  works ;  it  was  held,  that 
it  was  not  necessary  for  the  plaintiff  to  prove,  even  that  the  persons 
who  gave  the  orders  were  authorized  by  the  directors  so  to  do ;  or 
that  the  contract  was  made  pursuant  to  the  company's  deed  of  set- 
tlement and  by-laws  (i). 

Such  a  company,  however,  is  not  bound  by  a  contract  made  by 
the  promoters  before  provisional  registration  (Z). 

It  seems  that  a  foreign  corporation  may  sue  in  this  country  by 
their  corporate  name  (m).^ 

7.  Of  Goutraet  with  Oovemment  Agents. 

The  general  rule  is,  that  an  officer  appointed  by  Grovemment,  as, 
for  instance,  the  governor  of  a  colony,  or  a  naval  or  a  military  oflB- 
cer,  acting  officially,  and  as  a  public  agent,  is  not  liable  personally 
upon  contracts  made  by  him  in  that  capacity  (n) ;  whether  such 
contracts  be  by  parol  or  by  deed  (o).^    But  if  he  exprudy  pledge 


(i)  Ridley  9.  Plymouth  Grinding  Com- 
pany, 2  Exch.  711. 

(/)  See  lb.  717. 

(k)  Smith  V,  Hull  Glass  Company,  8  C. 
B.  668 ;  21  L.  J.,  C.  P.  106. 

{I)  Hutchinson  v.  Surrey  Gas  Light  As- 
sociation, 21  L.  J.,  0.  P.  1. 


(m)  The  National  Bank  of  St  Charles 
o.  Bernales,  1  C.  &  P.  669;  S.  C.  B.  &  M. 
190. 

(n)  Macbeath  v,  Haldimand,  1  T.  B. 
172. 

(0)  Per  Ashurst,  J.,  Uniria  o.  WoLdey, 
1  T.  R.  674,  678. 


1  See  Clarke  1;.  New  Jersey  Steam  Nav.  Co.  1  Story  C.  C.  631,  642 ;  Sarage  Ins.  Oo.  r. 
Armstrong,  17  Maine,  34;  Day  v.  Essex  Bank,  13  Vermont,  97 ;  Society  for  propagat- 
ing the  G^pel  v.  Wheeler,  2  Gall.  106  ;  SiWerlake  Bank  9.  North,  4  Johns.  Gh.  370; 
British  Amer.  Land  Co.  v.  Ames,  6  Metcalf,  391.  Corporations  of  one  state  may  sue 
in  their  corporate  name  in  another  state.  Williamson  0.  Scott,  7  Martin,  (Louts.) 
31 ;  N.  York  Fire  Ins.  Co.  v.  Ely,  6  Conn.  660;  Bank  of  Marietta  v.  Pindall,  2  Rand. 
466 ;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass.  91 ;  Eagle  Buik  at  New  Haven  v. 
Chapin.  3  Pick.  180 ;  Lucas  c;.  Bank  of  Georgia,  2  Stew.  147 ;  Cape  Fear  Bank  c 
Stinemetz,  1  Hill,  44 ;  Bank  of  Michigan  0.  Williams,  6  Wend.  478 ;  Pendleton  v. 
Bank  of  Kentucky,  1  Monroe,  171 ;  Taylor  v.  Bank  of  Illinois,  7  Monroe,  684 ;  Bank 
of  Edwardsville  v,  Simpson,  1  Mis.  184 ;  Bank  of  Augusta  v.  Earle,  13  Peters,  619 ; 
Mechanics'  Bank  of  N.  York  0.  Godwin,  2  Green,  439 ;  Sayage  Ins.  Co.  cr.  Armstrong, 
17  Maine,  34.  See,  however.  Brown  v.  Minis,  1  M'Cord,  80 ;  Bay  r.  Newark  Ind.  Rub. 
Manuf.  Co.  I  Blatch.  Ct.  Ct.  628. 

It  was  held  in  Peckham  v.  North  Parish  in  HaverhilU  16  Pick.  274,  that  %  fineign 
corporation  cannot  be  sued  in  Massachusetts.  See  also  Clarke  v.  New  Jersey  Steam 
Nav.  Co.  1  Story  C.  C.  681 ;  Day  v.  Newark  Ind.  Rub.  Man.  Co.  1  Blatch.  Ct.  Ct  628. 
But  now  by  Stat.  1838,  c.  168,  a  foreign  corporation  having  property  in  Massachnsetia 
liable  to  attachment,  may  be  sued  there,  and  its  proper^  attached  or  held  1^  tibs 
trustee  process.    Ocean  Ins.  Co.  v,  Portsmouth  Maine  Railway  Co.,  3  Metcalf,  ^420. 

3  Parks  V.  Ross,  11  Howard  (U.  S.)  362;  Brown  0.  Austin,  1  Mass.  208;  Dawes  •. 
Jackson,  9  Mass.  490 ;  Stinchfield  v.  Little,  1  Greenl.  231  Adams  v,  Whittlesey,  3 
Conn.  660;  Hodgson  v.  Dexter,  1  Cranch,  346 ;  Walker  r.  Swartwout,  12  J<^b8.  444; 
Rathbon  v.  Budlong,  16  Johns.  1 ;  Fox  v.  Drake,  8  Cowen,  1 91 ;  Bronson  o.  Woolsey, 
17  Johns.  46 ;  Gill  c;.  Brown,  12  Johns.  386;  Swift  v.  Hopkins,  13  Johns.  313 ;  Fiye  ». 
Lockwood  4  Cowen,  464 ;  Osborne  v.  Kerr,  12  Wendell,  179 ;  Story,  Agency,  806,  d 
teq.;  Hite  t;.  Goodman,  1  Dev.  &  Bat  £q.  364;  Belknap  v.  Reinhart.  2  Wend.  376; 
Dunlap's  Paley's  Agency,  376,  377,  and  note ;  2  Kent  (6th  ed.)  682 ;  Ghent  p. 
2  Kelly,  214 ;  Copes  r.  Matthews,  10  Smedes  6  Marsh.  396. 
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Ills  penonal  credit  and  responsibility,  he  will  be  liable.(p)*     And,    €tofnr- 
accordingly,  it  has  been  held,  that  an  agent  who  enters  into  a  char-     a?*"* 
ter-party  in  his  own  name,  on  behalf  of  government,  is  personally  ^^^.^,^0^^ 
liable  thereon  (j).  • 

The  captain  of  a  troop,— during  the  time  of  whose  absence 
another  officer  is  in  actual  command  of  it,  by  whom  the  orders  for 
subsistence  are  issued,  and  the  subsistence  money  is  received  from 
government — ^has  been  held  not  to  be  liable  to  pay  for  subsistence 
furnished  to  the  men  ;  although  he  continued  to  be  **entitled  to  a  [  •266  ] 
profit  upon  the  sum  issued  on  that  account,  and  the  troop  still  re- 
mained under  his  orders  (r).  * 

It  has  also  been  decided,  that  the  captain  of  a  troop,  for  which 
forage  was  furnished  by  the  orders  of  a  clerk  appointed  by  him, 
was  not  liable  for  the  price  of  such  forage,  in  an  action  for  money 
had  and  received,  though  present  with  the  troop  at  the  time  ;  it  not 
appearing  that  he  had  received  any  money  for  the  purpose  from  the 
paymaster,  to  whom  it  had  been  issued  by  government,  and  upon 
whom  the  captain  was  entitled  to  draw  for  a  certain  sum,  regulated 
by  the  returns  of  the  preceding  month  («). 

A  purser  of  one  of  her  Majesty's  ships  is  not  liable  to  the  pur- 
ser's steward  upon  an  implied  contract  to  pay  wages  ;  for  the  stew- 
ard, although  named  by  the  purser,  cannot  be  appointed 'without 
the  sanction  of  the  commander,  and  is  entitled  to  pay  from  the 
Crown  ;  and  the  purser  has  no  fund  allowed  him,  out  of  which  he 
can  pay  the  steward,  although  the  latter  acts  under  his  immediate 
authority  (t).  But  where  the  plaintiff,  who  was  in  the  merchant 
service  at  the  time,  at  the  request  of  the  defendant,  a  captain  in 
the  navy,  agreed  to  enter  on  board  his  ship  as  captain's  cook, — the 
defendant  undertaking  to  pay  him  private  wages  over  and  above 
the  government  pay  to  which  his  rating  would  entitle  him  ;  and  the 
plaintiff  performed  the  service :  it  was  held,  that  he  could  main- 
tain an  action  for  such  wages  (u). 

No  one  can  sue  a  public  officer  at  law,  to  recover  a  sum  of  money 
which,  as  a  public  officer,  he  is  authorized  to  pay  him  ;  even  al- 
though such  officer  may  have  received  the  money  applicable  to  that 
purpose  :  and,  accordingly,  it  has  been  held,  that  a  retired  clerk  of 
the  War-office,  could  not  sue  the  Secretary  at  War  for  the  allowance 
provided  for  such  clerk,  although  the  defendant  had  funds  in  hand 
applicable  to  such  allowance  (x).    But  it  has  been  held,  in  equity, 

{p)  See  Appleton  v.  Binks,  5  East,  US ;  {9)  Rice  v.  Chute,  1  East,  579. 

BmreU  v.  Jones,  3  B.  &  Aid.  47 ;  Gidley  (t)  Carter  v,  HaU,  2  Stark.  R  361,  oor. 

p.  Lord  Palmerston,  3  B.  &  B.  286 ;  Pros-  Lord  Ellenborough. 

•er  0.  Allen,  Gow,  117.    The  latterwaa  an  (u)   Clutterbuck  v.  Coffin,  3  M.  &  0. 

action  agunst  the  colonel  of  a  regiment  *  842 ;  4  Scott,  N.  R.  609. 

to  reooTer  the  price  of  knapsacks  furnish-  (z)  Gidley  v.  Lord  Palmerston,  8  B.  ft 

ed  to  the  renment.    See  Keate  Vw/Temple,  B.  275 ;  S.  C.  7  Moore,  91.    It  wonld  ap- 

1  K  &  P.  15B.                                     .  pear  that  the  proper  remedy  is  by  manit- 

(g)  Cunningham  v.  Collier,  4  DougL  mus.    See  Rex  v.  The  Lords  of  the  Treasn- 

283.  ry,  4  A.  &  £.  286 ;  and  see  Id.  984,  999. 

(r)  Myrtle  v.  Bearer,  1  East,  135. 

1  See  Brown  v,  Rnndlett,  15  N.  Hamp.  360,  363,  364 ;  Rathbon  v.  Budlong,  15  John. 
1;  Qillaspie  v.  Wesson,  7  Fortar,  564;  Simonds  v.  Heard,  23  Pick.  120. 
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AOBMTB. 


QoTEKK-  that  where  a  public  officer  has  in  his  hands  money  issued  by  tiie 
government  for  the  use  of  an  individual,  a  suit  may  be  maintained 
against  the  officer  for  the  recovery  of  such  money  (y). 

Justices  of  the  peace  contracting  on  behalf  of  the  public,  for  re- 
building a  public  bridge,  under  an  act  of  parliament  which  provides 
a  fund  n)r  payment  of  the  expenses,  are  not  liable  to  the  contractor 
[  ^256  ]  (z).  But  where  the  clerk  of  a  county  court,  established  ^nder  the 
9  &  10  Yict  c.  95,  gave  orders  to  the  plaintiff  to  fit  up  the  court-, 
house :  it  was  held,  that  neither  the  fact  of  his  being  such  clerk, 
ndr  the  subject-matter  of  the  contract,  raise  any  presumption  to 
*  exclude  his  personal  liability  for  the  expenses  incurred  (a). 

The  agent  of  a  regiment  appointed  by  the  colonel  under  the 
usual  poVer  of  attorney,  is  the  agent  of  the  latter,  and  bound  to 
account  to  him  for  money  received  from  government;  although 
such  money  was  eventually  payable  not  only  to  the  colonel,  but  to 
other  individuals  in  the  regiment  (b). 

A  foreign  consul  resident  in  England,  and  reeeivinff  a  salary 

from  his  own  government,  cannot  maintain  an  action  for  his  trouble 

and  labor  in  transacting  business  for  merchants  here,  in  which  he 

'  acted  as  the  officer  of  his  own  government,  and  in  conformity  to 

their  express  instructions  (c). 


in  gene- 
ral, per- 
sonallj 
Hable. 


Exoept  in 
oases  with- 
in the  10 
"Ho.  0. 16. 

[  <»257  ] 


8.  Of  Contracts  with  Commissioners  of  Roads,  &c. 

In  Horsley  v.  Bell  (d),  a  bill  having  been  filed  by  the  plaintiff, 
the  undertaker  of  a  navigation  at'Thirsk,  in  Yorkshire,  against  the 
commissioners  named  in  the  act  for  carrying  it  on,  who  had  signed 
the  several  orders,  it  was  contended :  first,  that  the  defendants  were 
not  personally  liable,  because  they  were  exercising  a  public  trust, 
and  the  credit  was  given  to  the  undertaking  itself,  and  not  person- 
ally to  them,  and  the  remedy  was  therefore  in  rem;  secondly,  that 
those  who  had  been  present  at  the  meetings,  and  had  signed  some, 
but  not  all  the  orders,  were  liable  only  on  those  which  they  had 
respectively  signed.  But  Lord  Chancellor  Thurlow,  assisted  by 
Ashurst  and  Gould,  Justices,  held :  first,  that  the  commissioners 
were  personally  liable  ;  and,  secondly,  that  they  were  all  liable  in 
respect  of  all  the  orders :  and  Lord  Thurlow  said :  "  Who  would 
make  a  contract  on  the  credit  of  a  toll,  which  it  is  in  the  power  of 
the  commissioners  to  raise,  or  not,  at  their  pleasure  ?  Then,  upon 
whose  credit  must  the  contract  be  ?  Certainly  that  of  the  commis- 
sioners who  act.  It  is  their  fault  if  they  enter  into  contracts  when 
they  have  no  money  to  answer  them.  They  have  made  them- 
selves liable  by  their  own  acts." 

This  doctrine  was  afterwards  confirmed  in  the  case  of  Eaton  v. 
Bell  (e)  ;  and  it  is  good  law  at  the  present  day,  except  as  regards 
cases  which  are 'within  the  operation  of  the  statute  *10  Vict  c.  1& 

(y)  Per  Sir  W.  Grant,  M.  R.,  Prydy  v.  (c)  De  Lema  v.  Haldimand,  1  C.  &  P. 

Rose,  3  Mer.  86,  102.  183  ;  S.  C.  R.  &  M.  45. 

(z)  Allen  V.  Waldegrave,  2  Moore,  621.  '   (d)  1  Brown,  Ch.  Cas.  101 ;  S.  C.  AmbL 

(a)  Autey  ».  Hutchinson,  6  C.  B.  266;  770;  Paley,  261. 

&  G.  12  Jar.  962.  /«)  5  B.  &  Aid.  34. 

(5)  Kaowles  v  Maitland  .4  B.  <b  C.  173.' 
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By  that  statnte,  however, — ^which  extends  to  all  cases  of  commis-     Ownn». 
sioners  who  aife  authorized  or  constituted  by  any  act  of  parliament  JJ^J****^ 
which  declares  that  that  act  shall  be  incorporated  therewith, — pro-  ' 

vision  is  made  as  to  the  mode  of  executing  contracts  by  such  com-  Except  in 
missioners  (/)  ;  and  it  is  there  enacted,  that  no  commissioner,  by  cases 
being  a  party  to,  or  executing  in  his  capacity  of  commissioner,  any  J^^V^  *^* 
contract  or  other  instrument  on  behalf  of  the  commissioners,  shall  ^g^        ^ 
be  subject  to  be  sued,  either  individually  or  collectively,  by  any 
person  whomsoever  ;  and  that  the  bodies,  or  goods,  or  lands  Of  the 
'  several  commissioners,  shall  not  be  liable  to  execution  of  any  legal 

process,  by  reason  of  any  contract  or  other  instrument,  so  entered 
into,  signed,  or  executed  by  them  (g). 

Bat  even  where  the  10  Vict.  c.  16,  does  not  apply,  it  has  been  ^'^'^^ 
held,  that  where  commissioners  under  a  local  act  have  power  to  ap-  J^Jioiw' 
point  officers  at  a  salary,  to  be  paid  out  of  the  rates  raised,  such  ap-  liable, 
pointment  does  not  create  a  contract  on  the  part  of  the  commis- 
sioners to  pay  the  salary  {h).  So  where,  by  a  private  act  of  parlia- 
ment, the  expenses  attending  its  passing  were  directed  to  be  paid 
out  of  the  tolls  raised,  or  to  be  levied  under  it ;  and  the  attorney 
who  prepared  and  solicited  the  bill,  sued  the  commissioners  named 
in  it,  in  the  name  of  the  clerk,  for  the  amount  of  his  bill :  it  was 
held  that  he  was  bound  to  show,  that  there  were  sufficient  funds  in  the 
hands  of  the  commissioners,  in  respect  of  the  tolls,  to  satisfy  his  de- 
mand (t).  And  so  where,-by  a  canal  act,  the  company  were  empowered 
to  borrow  money  on  the  credit  of  the  undertaking,  and  to  mortgage 
the  undertaking,  and  the  rates  and  duties  made  payable  by  the  act, 
as  a  security  for 'the  money  so  borrowed:  it  was  held,  that  the 
property  of  the  company,  and  such  rates  and  duties  alone,  were 
pledged  for  the  repayment  of  the  monies  advanced  ;  and  that  the 
proprietors  were  not  personally  liable  to  be  sued  for  arrears  of  in- 
terest (k). 

Commissioners  constituted  under  an  act  of  parliament  cannot  ^  ^^^^ 
sue  on  a  contract  to  which  they  are  parties,  unless  the  contract  be  Seyoan* 
audi  as  they  were  authorized  by  the  act  to  enter  into  (I).  sue. 

9.  Trustees. 

It  is  held  to  be  quite  clear  that,  so  long  as  no  other  relation  sub-  ^"Jr  dSes* 
sista  between  two  parties,  except  that  of  trustee  and  astut  ^que  not,  in 
tru9tf  no  action  can  be  maintained  by  the  latter  against  the  former  pi^«»i< 
for  any  money  in  his  hands  (m).     The  trustee  is,  in  such  a  case,  the  tnuSes/ 

hj  eetkti 
(/)  Sect  66.  Price,  11  M.  &  W.  267,  and  16  Id.  461.         ^  inuL 

l^)  Sect  60.  (Q  See  Curling  v,  Johnson,  10  Bing.  S9,   f  ^58  1 

(A)  Bogg  V.  Pearse,  10  C.  B.  634 ;  20  L.    96.  ^    • 

J^  C.  P.  99.  As  to  the  proper  form  of  (m)  Pe>*  Puriam.  Pardee  v.  Price,  16  M. 
remedy  against  commissioners  in  such  a  &  W.  461,  468;  13  Id.  267;  Bartlett  v, 
ease,  lb.;  and  see  Cane  v.  Chapman,  6  A.  Dimond,  14  M.  &  W.  49,  66 ;  Roper  v. 
&  £.  647.  Holland,  S  A.  A;  £.  99 ;  and  see  Co.  Litt 

•    (i)  Andrews  «.  Dally,  4  Bing.  666;  &    272  b;  Chudleigh's  case,  1  Co.  121  b; 
*  C.  1  M.  &  P.  490.  Foorde  v.  Hoskins,  2  Bnlst  836;  Raw  p. 

{k)  Pontet  V.  Basingstoke  Canal  Com-    Cutten,  9  Bing.  96. 
paay,  4  Soott,  182.    And  see  Pardoe  v.  , 


292  PABTICULAB  FBB80N8  OOMPBHElfrT  TO  OOKT&AGI. 

TB.178TKB8.  oslj  penoii  entitled  at  law  to  the  money :  and  the  remedy  of  the 
v-^-v-^^  eegtm  qve  tmst  is  exclusively  in  a  court  of  equity  (n).    •      ^ 
When  it  But  where,  hy  a  marriage  settlement,  the  trustees  covenanted  to 

^"^  ^'  permit  the  husband  to  reeeivcy  during  his  life,  the  dividends  arising 
from  bank  stock,  vested  in  their  names,  and  on  the  husband  becom- 
ing bankrupt,  they  executed  a  power  of  attorney  to  a  third  person 
to  receive  the  dividends,  and  pay  them  over  to  the  bankrupt's  wife, 
and  such  dividends  were  in  fact  paid  to  her :  the  Court  held,  that 
an  action  for  money  had  and  received  would  lie  at  the  suit  of  the 
husband's  assignees,  to  recover  from  the  trustees  the  amount  so 
,  paid  to  the  wife  (o).  And  where  the  plaintiff  proved  the  signature 
by  the  defendant,  of  a  paper  in  the  following  form : — "  1  hold  of 
H.  T.  372.,  to  be  put  into  a  savings'  bank  for  her ;"  and  it  appear^ 
ed  that  the  money  had  not  been  put  into  a  savings'  bank,  but  had 
been  partly  paid  to  the  use  of  M.  T. :  it  was  held,  that  this  did  not 
show  a  mere  trust  of  which  equity  alone  would  take  cognizance ; 
and  that  M.  T.  might  recover  from  the  defendant  the  sum  which 
was  still  in  his  hands,  in  an  action  for  money  'had  and  received (p). 
So  where  there  is  no  trust  to  execute,  except  that  of  paying  over 
money  to  the  cestui  que  tru^t,  the  trustee  by  his  conduct, — as,  for 
instance,  by  admitting  that  he  has  money  to  be  paid  over,  or  by 
settling  accounts  on  tnat  footing, — may,  and  often  does  make  him- 
self liable  to  an  action  at  law,  at  the  suit  of  the  eestui  que  trust, 
for  money  had  and  rececved,  or  for  money  due  on 'an  account 
stated  (q). 

But  this  result  will  not  follow,  unless  the  account  be  stated  to 
and  with  the  cestui  qus  trust ;  or,  in  other  words,  unless  the  trustee 
admit  that  he  holds  a  sum  of  money  in  his  hands  payable  to  him 
absolutely  (r).  And,  accordingly,  where  by  a  local  turnpike  act  it 
[*269  ]  was  enacted,  after  repealing  certain  former  *^act8,  that  all  monies 
which  should  be  received  by  the  trustees  by  virtue  thereof,  should 
be  applied,  first,  in  paying  the  expenses  of  obtaining  the  act ;  and, 
secondly,  in  paying  any  interest  which  might  from  time  to  time 
be  owing  in  resjfect  of  any  money  which  might  have  been  borrowed 
on  the  credit  of  the  tolls  authorized  to  be  taken  by  the  former  act ; 
and  the  trustees,  after  the  passing  of  such  act,  signed  accounts, 
whereby  they  admitted  that  the  expenses  of  obtaining  it  had  been 
paid :  it  was  hald,  that  they  had  not,  by  so  doing,  admitted  by  nec- 
essary inference,  that  the  money  afterwards  received  by  them  was 
money  applicable  to  the  payment  of  the  interest  due  to  the  credi- 


(n)  P&rdoe  v.  Price,  16  M.  &  W.  451,  in  this  case  by  Dallas,  J.,  at  N.  P 
458 ;  Bartlett  o.  Dimond,  tupra.  The  Holt,  641 ;  and  it  does  not  appear, 
trustees  of  a  savings'  bank  cannot  be  sued    the  report  of  what  took  place  m  the  ' 


[n)  Pardee  v.  Price,  16  M.  &  W.  451,  m  this  case  bj  Dallas,  J.,  at  N.  P.,  see 

from 
Court 

at  law ;  and  so,  in  case  of  disputes  be-  above,  upon  what  precise  g;round  this  rol- 

tween  a  benefit  society,  and  any  member  ing  was  set  aside.    The  decision,  therefore, 

thereof  at  fuch^  the  mode  of  proceeding  is  cannot  be  considered  as  entitled,  to  much 

by  arbitration  on  9  Geo.  4,  o.  92,  s.  45;  weight 

Morrison  v.  Glover,  4  Exch.  430 ;  Crisp  v.  (p)  Remon  v.  Hayward,  2  A.  &  E.  666. 

Bunbury,  1  M.  <&  Scott,  646  ;  S.  C.  8  Bing.  (q)  Pardee  r.  Price,  Bartlett  v,  Dimond, 

894 ;  see  10  Geo.  4,  c.  56,  and  Rex  v.  ana  Roper  v.  Holland,  tupra, 

^aldenhall  Savings'  Bank,  6  A.  &  E.  952.  (r)  Pardee  v.  Price,  13  M.  &  W,  2">7. 

(o)  Allen  V.  Impett,  2  Moore,  240;  &  283;  Bartlett  v,  Dimond,  14  M.  &  W.  49, 

C.  8  Taunt  268.    The  otmtnry  waa  held  56. 
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tors  under  the  former  acts.  Sucli  admission,  it  was  said,  amounted  Tvuvtekl 
to  no  more  than  an  acknowledgment  that  the  prior  trusts  had  s^^v^^/ 
been  satisfied,  and  so,  that  the  trustees  had  funds  for  executing  the 
other  trusts  mentioned  in  the  statute ;  but  this  did  not  alter  the 
character  of  the  funds,  and  was  not  enough  to  give  any  legal 
remedy  to  the  eegtm  que  trust  (s).  And  so  where  stock  was  be- 
queathed in  trust  to  pay  H.,  a  married  woman,  the  dividends  for 
her  sole  use,  and  her  receipts  were  to  be  the  only  good  discharges 
to  the  trustees :  it  was  held,  that  the  deposit  by  the  truste^s  of  a 
dividend  received  by  them,  with  the  agent  of  H.,  and  notice  to  H. 
of  that  fact,  was  not   such  an   appropriation    and  admission  of  a  , 

balance,  as  made  the  amount  demandable  from  the  trustees,  with- 
out a  receipt  being  given  by  H. ;  and  that  such  receipt  not  hav- 
ing been,  given,  they  could  not  be  sued  for  the  dividend  in  an 
action  for  money  had  and  received  (t), 

10.     Of  the  Contracts  of  Parish  Officers. 

Parish  officers  are  bound  by  law  to  take  care  of  the  casual  poor  Contraets 
in  the  parish  (u)  ;  and  it  has  been  held,  that  if  a  private  individual  "l^t^J^g*® 
pay  for  absolute  necessaries  for  such  casual  poor,  he  may  recover  ^  ^^'' 
the  money  on  an  implied  contract,  from  the  parish  officers  person- 
ally (x).  So,  it  has  been  held,  that  parish  officers  cannot  recover 
from  the  master  of  a  pauper  the  amount  of  a  surgeon's  bill  for 
earing  the  pauper,  although  the  injury  to  the  latter  happened  whilst 
he  was  acting  in  his  master's  employ ;  the  master  not  having  ex- 
pressly rendered  himself  liable  (y).  And  where  a  pauper,  being 
casually  in  the  parish  of  A.,  met  with  an  accident  therein  which 
disabled  her,  so  that  she  required  ^immediate  medical  assistance,  but  [  *^260  ] 
the  constable  of  that  parish  improperly  removed  her  to  her  own 
parish,  and  sent  for  the  surgeon  of  that  parish  to  attend  her :  the 
Court  held,  that  it  was  the  duty  of  the  parish  officers  of  A.  to  have 
taken  the  pauper  to  the  nearest  house  in  A.,  and  to  have  pro- 
cured medical  attendance  there-;  and  that  they  could  not,  by  impro- 
perly removing  her  to  another  parish,  relieve  themselves  from  this 
liability,  and  were  therefore  bound  to  pay  the  surgeon's  bill  (z).  But 
where  a  pauper  had  his  leg  accidentally  fractured  in  one  parish,  and 
was  conveyed  to  the  nearest  and  most  convenient  house,  which  was 
in  an  adjoining  parish,  and  was  confined  there,  and  visited  by  the 
overseer  of  the  poor  of  the  latter  parish,  and  attended  by  the  sur- 
geon who  had  the  charge  of  such  poor,  with  the  knowledge  of  the 
overseer :  it  was  held,  that  the  surgeon  might  have  an  action  against 
the  overseer,  for  the. expenses  of  the  cure  ;  for  the  overseer's  knowl- 
edge that  the  parish  surgeon  attended  the  invalid,  and  his  omission 
to  repudiate  such  attenaance,  were  equivalent  to  a  request  to  the 

(s)  Pardoe  v.  Price,  16  M.  &  W.  451,  not  liable  unless  he  personally  retain  the 

461;  see  also  13  Id.  267.  surgeon;  Watling  v.  Walters,  1  0.  dc  P. 

U)  Bond  V,  Nurse,  10  Q.  B.  244.  132 ;  see  Id.  n.  (a). 

(n)  See  4  &  5  WiU.  4,  c.  76,  s.  54.  (y)  Newby  r.  Wiltshire,  4  DougL  284 ; 

(«)    Simmons  v,  Wilmot,  3  Esp.  91 ;  Wennall ».  Adney,  3  B.  &  P.  247. 
WennaU  v.  Adnej,  3  B.  &  P.  253 ;  Oent  v.        (z)   Tomlinson  v.  Bentall,  8  I).  &  R. 

Tomkins,  cited  in  TomUnson  v.  Bentall,  5  493 ;  a  0.  5  B.  &  0.  738. 
B.  A  C.  745,  746,  n.    DqnOy  overseers 
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Paeur     sargeon  to  render  his  assistance  (a).     But  the  law  will  not  raise  an 
Qffiobbs.     implied  promise  on  the  part  of  the  parish  where  a  pauper  is  settled, 
^■^^^^^^  to  reimburse  the  money  laid  out  by  another  parish,  in  which  he  hap- 
pened to  be  upon  the  occasion  of  his  illness,  in  providing  necessary 
medical  assistance  for  him  in  the  latter  parish  (b). 

Two  divisions  wHhin  a  parish  had  separate  overseers,  and  separate 
rates,  and  managed  their  poor  separately  ;  but  in  making  up  their 
accounts  at  the  end  of  every  year,  the  overseers  of  the  one,  if  they 
had  money  in  hand,  paid  the  balance  over  to  the  overseers  of  the 
other :  and  it  was  decided,  that  this  was,  in  effect,  one  joint  parochial 
•       account,  and  that  the  overseers  were  to  be  considered  as  joint  over- 
seers of  the  parish  at  large,  and  were  liable  to  the  plaintiff  for  the 
amount  of  certain  relief  which  he  had  paid  to  a  pauper,  by  the  or- 
der of  one  of  them.     And  it  was  also  held,  that  where  a  payment 
has  been  made  by  a  party,  at  the  sole  request  of  one  overseer,  and 
without  the  knowledge  of  the  others,  and  no  demand  is  made  upon 
them  till  after  they  are  out  of  office,  it  is  a  question  proper  for  the 
jury,  to  say  whether,  under  the  circumstances,  the  party  ought  not 
to  be  considered  as  having  relied  upon  the  sole  responsibility  of  the 
overseer  at  whose  request  the  payment  was  made  (c). 
f  *261  ]       ^By  the  5  &  6  Will.  4,  c.   69,  s.  7,  the  guardians  of  the  poor  of 
Ouardiana  every  union  are  constituted,  from  the  day  of  their  first  meeting  as 
oftht         ^  board,  a  corporation  for  all  the  purposes  of  that  act  (d).    And, 
'  accordingly,  they  cannot  now  bind  themselves  by  any  contract  not 

under  seal,  unless  it  be  a  contract  which  is  necessarily  incident  to 
the  purpose  and  object  for  which  they  are  incorporated  (e);  or  unless, 
after  the  work  ordered  is  completed,  it  be  adopted  by  them  for  cor- 
porate purposes  (/). 
Charoh-  It  has  been  held  in  equity,  that  churchwardens  are  so  far  a  cor- 

wardens  poration,  that  an  agreement  by  them,  which  is  beneficial  to  the  par- 
seers,  i^^'  ^^7  sometimes  bind  the  parish  and  its  succeeding  officers  (g). 
Thus,  where  the  plaintiff's  house  was  so  near  the  church,  that  the 
five  o'clock  bell,  rung  in  the  morning,  disturbed  her ;  and  she,  to 
avoid  the  necessity  of  quitting  her  house  in  consequence,  came  to  an 
agreement,  in  writing,  with  the  churchwardens  and  inhabitants,  at 
a  vestry,  to  erect  a  cupola  and  clock  at  the  church ;  and  that,  in 
consideration  thereof,  the  five  o'clock  bell  should  not  be  rung ;  and 
a  cupola  and  clock  were  accordingly  erected  at  the  plaintiff's  charge: 
it  was  held,  that  the  agreement  bound  the  succeeding  churchwar- 
dens and  inhabitants,  and  an  injunction  against  ringing  this  bell 
was  granted  (A). 

But  churchwardens  and  overseers  cannot  enter  into  a  contract,  in 
their  corporate  character,  to  pay  for  repairs  to  be  done  to  the  par- 

(a)  Lamb,  v,  Buncc,  4  M.  &  S.  275 ;  and  21  L.  J.,  Q.  B.  349. 
see  Painter  v.  Williams,  1  C.  (fe  M.  810.  (/)   Sanders  v.  St.  Neot's  Union,  Id. 

(6)   Atkins  v.  Banwell,  2  East,  205;  810;  and  see  ante,  253. 
Tomlinson  v.  Bentall,  supra.  (g)  See  Martin  v.  Niitkin,  2  P.  Wms. 

(c)  Malkin  v.  Vickerstaff,  3  B.  <b  Aid.  266;  1  PoweU  on  Ck>nt.  114;  Comyn  on 
89.  Cont  396 ;  1  Woodd.  V.  L  371 ;  Lamb. 

(d)  And  see  6  &  6  Vict.  c.  57,  s.  16.  71 ;  Wood's  Inst  93. 

(e)  Paine  v.  Strand  Union.  8  Q.  B.  326 ;        (A)  Martin  v,  ^^utkin,  2  P.  Wms.  266^ 
Clarke  v.  Guardians  of  Cuckfield  Union, 


j 


PABJSH  OFFICBBS.  '  296 

iah  cburch ;  and  therefore  they  are  personally  liable  on  such  con-     Parish 
tract  («).     So,  a  churchwarden  who  employs  a  person  to  make  a  plan    ^'''''c'"*^- 
of  the  church,  in  order  that  such  plan  may  be  laid  before  certain    ••^'v^^^ 
commissioners  for  building  new  churches,  is  personally  liable  for  ' 

the  cost  of  making  such  plan  (k).  So  if  one  churchwarden  order 
repairs  to  be  done  to  the  parish  church,  without  the  knowledge  of 
the  others,  he  will  be  individually  responsible  (I).  So  an  overseer 
has  not,  by  virtue  of  his  office,  any  authority  to  borrow  money  ;  and 
therefore  a  plaintiff  cannot  recover  against  several  overseers  of  a 
parish,  for  money  lent  to  one  of  them,  in  his  capacity  of  overseer, 
unless  such  money  was  borrowed  by  the  authority  of  the  parishion- 
ers, or  the  rest  have  expressly  promised  payment  (m).  So,  where 
goods  are  supplied,  or  money  advanced,  by  the  order,  or  at  the  re- 
quest of  **one  overseer,  it  is  for  the  jury  to  say,  on  all  the  facts  of  [  0262  ] 
the  case,  whether  credit  was  given  to  the  parish  or  to  him  individ- 
ually (n).  And  so  the  retainer  of  an  attorney  by  one  churchwarden 
.  or  overseer,  will  not,  per  se,  render  the  others  liable  to  the  attorney 
for  his  bill  of  costs  (o). 

By  the  11  &  12  Vict.  c.  91,  s.  1,  if«overseers  of  the  poor,  by  vir- 
tue of  their  office,  lawfully  contract  any  debt  on  account  of  the  par- 
iah, within  three  months  prior  to  the  termination  of  their  year  of  of- 
fice, and  the  same  shall  not  have  been  discharged  by  them  before 
the  termination  of  their  year  of  office,  such  debt  shall  be  payable  by 
and  recoverable  from  their  immediate  successors  in  office,  and  charge- 
able upon  the  pooi^rate  of  the  said  parish,  in  like  manner  as  it 
would  have  been  by  the  former  overseers.  But  it  has  been  held, 
that  this  statute  merely  empowers  the  succeeding  overseers  to  levy 
a  rate  for  the  amount,  and  does  not  transfer  the  contract  from  one 
overseer  to  another  (p). 

Succeeding  churchwardens,  though  only  so  defaeto,  may  sue  their 
predecessors,  though  they  be  not  the  officers  immediately  preceding 
them,  for  money  received  by  the  defendants  for  the  use  of  the  par- 
ish (q).  And  where,  in  the  parish  of  A.,  two  churchwardens  were 
elected  for  the  township  of  B.,  and  two  others  for  the  rest  of  the 
parish,  and  separate  rates  were  made  for  these  divisions :  it  was  held, 
that  the  churchwardens  elected  for  the  township  of  B.,  might  main- 
tain an  action  against  their  predecessors  for  money  remaining  in 
their  hands ;  and  were  not  bound  to  make  all  the  present  or  late 
churchwardens  of  the  parish  plaintiffs  or  defendants  (r).  But  it  has 
been  held,  that  churchwardens  cannot  commence  a  suit  in  the  Spir- 
itual Court,  in  their  own  names,  after  their  year  is  expired :  although, 
if  the  suit  be  commenced  within,  they  may  proceed  in  it  after  the 
year  («). 


(0  FurnivAl  v,  Coombes,  5  M.  &  G.  736,        (q)  Turner  v.  Baynes,  2  H.  BL  569. 
i.  (r)  i  - 

I  (*)  Brook  V.  OucBt,  cited  3  Bing.  481.       C.  3D,&  R.  492. 


761.  (r)  Astle  v.  Thomas,  2  B.  &  C.  271 ;  a 


(0  Northwaite  v.  Bennett,  2  C.  &M.316.  («)  Dent  v.  Prudence,  Str.  852.    See  P. 

(♦ii)  Massey  v.  Knowles,  3  Stark.  R.  65 ;  N.  B.  (91  B.) ;  Attorney  v.  Ruper,  2  P.  W. 

Leigh  V.  Taylor,  7  B.  &  C.  491.  494.  126 ;  Anon.  I)yer,  48 ;  Yin.  Abr.  "  Church- 

(n)  Eden  v.  Tltchmarsh,  1  >A.  &  £.  691 ;  wardens.''    The  Spiritual  Court  has  only 

Kirby  v.  Banister,  5K  &  Ad.  1069.  jurisdiction  to  enforce  the  deliyery  of  the 

b)  Marsh  v.  Daries,  1  £xch.  668.  accounts,  not  to  decide  on  the  items ;  I^e- 

}  Chamhrw  v.  Jonei,  6  £»di.  229.  man  v.  Goolty,  3  T.  R.  8. 
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Parish         Churchwardens  who  expend  money  in  the  necessary  repairs  of  the 
Ofviceas,   church  may  make  a  rate  to  reimburse  themselves  ;  hut  they  can- 
^'^'^^^^^^  not  maintain  an  action  for  contribution  against  any  one  of  the  par- 
ishioners, who  joined  at  a  vestry  in  signing  an  order  for  the  repairs 
(t).     And  it  has  been  decided  that  vestrymen,  who  at  a  vestry  meet- 
ing sign  a  resolution,  ordering  the  parish  surveyor  to  take  steps  to 
defend  an  indictment  against  the  parish  for  not  repairing  a  road, 
are  not  liable  to  the  attorney  employed  by  the  surveyor ;  because 
[  ^^63  ]  the  conduct  of  the  business  was  more  **peculiarly  the  province  of  the 
surveyor,  who  could  afterwards  have  charged  the  parish  in  his  ac- 
^  count,  and  been  reimbursed  by  a  regular  parish  rate  (u). 

The  statute  55  Geo.  3,  c.  137,  s.  6,  prohibits  churchwardens,  over- 
seers of  the  poor,  collectors  of  poor's  rates,  and  other  persons  con-» 
cemed  in  the  providing  for,  management,  or  direction  of  the  poor 
(x)f  from  "  providing,  furnishing,  or  supplying,  for  profit,  any  goods, 
materials,  or  provisions,  for  the  use  of  the  workhouse,  or  otherwise 
for  the  support  and  maintenance  of  the  poor  in  the  parish,"  while 
they  hold  their  appointments  ;  and  from  being,  directly  or  indirect- 
ly, "concerned  in  any  contract  relating  thereto,"  under  a  penalty  of 
lOOZ. 

This  enactment  has  been  held  to  render  it  illegal  for  a  farmer,  to 
supply  the  produce  of  his  lands  to  the  poor  of  ^e  parish  of  which 
he  is  churchwarden,  even  at  a  fair  market  price  (y).  But  it  does 
not  extend  to  the  case  of  a  parish  officer  doing  work  in  the  work- 
house, and  supplying  materials,  incidentally,  to  such  work  («);  nor 
to  that  of  the  supply  of  goods  by  such  officer  to  an  individual  pau- 
per, upon  a  particular  occasion  ;  but  only  to  cases  in  which  goods 
are  supplied  to  the  workhouse  and  the  poor,  generally  (a).  It  would 
appear,  however,  that  now,  by  virtue  of  the  4  &  5  Will.  4,  c  76,  s. 
77,  a  contract  for  the  supply  of  goods  by  a  parish  officer,  even  to  an 
individual  pauper,  is  prohibited  (6). 

The  59  Geo.  3,  c.  12,  s.  17,  enacts,  that  the  churchwardens  and 
overseers  of  a  parish  shall  take  and  hold,  in  the  nature  of  a  body  cor- 
porate, for  and  on  behalf  of  the  parish,  all  buildings,  lands,  and 
tenements  belonging  to  the  parish  ((?).  This  statute,  however, 
gives  them  power  to  hold  lands,  &c.,  not  as  a  general,  but  as  a  spe- 
cial corporation ;  and  it  applies  to  those  cases  only,  where  the  renia 
are  applicable  solely  to  parochial  purposes.  And,  accordingly,  where 
the  demise  was  to  the  churchwardens  and  overseers,  and  the  survey- 

(fi  Lanchester  o.  Frewer,  2  Bing.  361 ;  ate  intended  by  the  act;  Woodcock  ».Gib- 

S.  C.  9  Moore,  688.  son,  4  B.  &  C.  462.    In  what  cases  the  le- 

(tt)  Sprott  V.  PoweU,  3  Bing.  478 ;  8.  C.  gal  estate  does  not  Test  in  the  chnrchirar- 

11  Moore,  398 ;  Hendebourck  v.  Langton,  dens  and  overseers  under  the  act ;  Chnreh- 

10  B.  &  C.  546.  wardens  of  Deptford  v.  Sketchley,  8  Q.  R 

(x)  See  West  v.  Andrews,  2  D.  &  R.  394;  RumbaU  v.  Mnnt,  Id.  382.    Thees- 

184 ;  S.  C.  1  B.  &  C.  77.  tate  of  the  churchwardens,    &c.,  under 

(y)  Pope  V.  Backhouse,  2  Moore,  186 ;  this  act,  is  not  divested  bj  the  6  &  6  Will. . 

S.  C.  8  Taunt.  239.  4,  c.  69  ;  Doe  d.  Norton  v.  Webster,  12  A. 

(z)  Barber  v.  Waite,  1  A.  &  E.  614.  &  E.  442.    The  69  Geo.  3,  c  12.  s.  17,  does 

(a)  Proctor  v,  Manwaring,  3  B.  &  Aid.  not  apply  to  copyholds ;  Doe  d.  Bailey  t». 
146 ;  Henderson  v.  Sherborne,  2  M.  &  W.  Foster,  3  C.  5-  216.  Any  one  churchwar- 
236.  den  or  overseer  may  authorize  a  distress 

(b)  See  Henderson  v,  Sherborne,  nqtra.    for  rent  under  this  act ;  Qouldsworth  •. 
(e)  What  constitates  the  body  oorpor-    Knights,  11  M.  &  W.  337. 
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ors  of  highways,  it  was  held,  that  the  lessees  were  to  he  considered     Pabibh 
as  having  taken  the  land  on  their  ^'personal  responsibility,  and  that    ^^''^o™*. 
they  were  individually  liable  for  the  rent  (d),  v-^-n/-^^^ 

A   lease   granted  by   churchwardens    alone  is  void  under  this  L  *264  J 
statute  (e). 

In  the  case  of  a  demise  to  churchwardens  and  overseers,  it  is  not 
necessary  under  this  statute  to  show  that  they  accepted  such  demise 
hy  an   instrument  under  a  common  seal ;  but  the  property  will  * 
vest  in  them  on  behalf  of  the  parish,  merely  by  their  assent  and  en- 

try(/).  ,  *    ^ 

The  surveyor  of  a  turnpike  road,  employed  by  and  acting  for  the  ^v^y°" 
commissioners,  is  not  personally  liable  to  parties  performing  work  ^aye. 
in  repairing  the  roads ;  for  such  surveyor  is  the  mere  servant  of  the 
commissioners  (g). 

And  a  surveyor  of  highways  cannot  maintain  an  action  against 
the  late  surveyor,  until  his  accounts  have  been  settled  and  allowed, 
or  disallowed,  in  the  manner  pointed  out  by  the  13  Geo.  3,  c.  78,  s. 
48  (A). 

(d)  Uthwatt  t>.  Elkina,  13  M.  &  W.  772.        la)  Pochin  v.  Powl^,  1  Bl.  R.  670. 

(e)  Phillips  V,  Pean)e,  6  B.  &  C.  433.  \h)  Hendebourck  v.  Langton,  10  B.  & 
(/)  Smith  V.  Adkins,  8  M.  ft  W.  362,    G.  546;  &  G.  3  0.  &  P.  566. 
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[^265]  o  CHAPTER  IIL 

OP  THE  SUBJECT-MATTER  OP  CONTRACTS  (o). 


Parties  are  allowed  the  ftdlest  latitude  with  regard  to  the  sub- 
ject-matter of  theil*  agreements.  The  lav,  indeed,  requires  that 
there  shall  be  nothing  illegal  in  the  consideration,  or  in  the  thing 
which  is  to  be  done  or  omitted :  but,  subject  to  this  exception, 
there  is  no  restriction  on  the  liberty  of  contracting.  The  agreement 
may  relate  to  a  past,  a  present,  or  a  future  transaction  (6);  it  may 
have  reference  to  any  description  of  property,  right,  or  duty  ;  and, 
in  general,  it  forms  no  ground  of  objection  to  a  contract,  even  that 
the  subject-matter  is  trifling,  unimportant,  or  ridiculous  (c). 


SECTION    I. 


Of  OontrcKts  respecting  Real  Property. 
1.  Of  Agreements  for  the  Pnrohase  of  Real  Property. 


1.  In  generaL 

2.  How  they  ure  affected  by  the  Statute 

of  Frauds. 
8.  Of  an  Aotion  by  the  Vendor  againat 


the  Vendee,  on  a  Contract  to  pur- 
chase real  Property. 
4.  Of  an  Aotion  by  the  Vendee  against  tha 
Vendor,  upon  such  Contract, 


2.  Of  CoDtraotg  between  Landlord  aad  Tenant. 


1.  To  take,  assign,  and  surrender  Pre- 
mises. 

1.  When  an  Instrument  amounts  to 

a  Demise,  or  to  a  Contract  to  let 
infuturo,  ^ 

2.  When    the   Letting  must  be  in 

Writing,  under  seaL 
8.  Of  a  Tenancy  from  Tear  to  Year. 


4.  Of  the  Assignment  or  Surrender  of 

a  Term. 

5.  Of  the    Tenant    being   estopped 

from   disputing   the    Landlord's 

Title. 
2.  Of  the  Tenant's  LiabUity  to  repair. 
8.  Of  Taxes  as  between  ikndlord  and  Ten- 
ant. 


(a)  See  1    Pothier   on   Contracts,  by  Dig.  "Coyenant,"  (A.  T).  • 
Evans.  Part  1,  c.  1,  s.  4;  French  CItU        (c)  See  post,  tit.  "Wagers;"  1  Potlu«r, 
Code.  Book  10.,  tit.  3,  s.  3.  81. 

(b)  F.  N.  B.  145  a;  Plowd.  808  a;  Com. 
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«  4.  Of  Notices  to  quit. 

1.  When  necessary. 

2.  Bj  whom  to  be  given. 

3.  To  whom. 

i.  When  they  should  expire. 
6.  Form  of,  in  other  respects. 

6.  BffeotofL 

7.  HofwwaiTed. 
5.  Of  Fixtures. 


1.  In  general  g^ui  of 

2.  Between  Landlord  and  Tenant  bkal  pbop- 

1,  Independently  of  Contract.  krtt. 

2.  By  Contract.  v.^^/"^^ 
8.  Between  out-going  and  in-coming  [  ^266  J 

Tenants. 

6.  Of  away-going  Crops. 

7.  Of  the  common  count  for  Use  and  Ooon- 

pation. 


1.  Of  ContnMtB  rela^Dg  to  ibe  Pnrebase  of  Real  Property. 

1.  In  genisraL 

It  is  said  bj  Sir  Edward  Sngden  (d),  that  incapacity  to  purchase  Incapacity 
real  property  is,  by  the  rules  of  law  and  equity,  of  three  different  ^  P^*^ 
kinds :  1st,  Absolute. ;  2ndly,  An  incapacity  to  hold,  although  not  ]^!^  ** 
to  purchase ;  and,  3rdly,  To  purchase,  except  sub  modo. 

Under  the  first  head  are  classed  the  parishioners  or  inhabitants  of 
any  place ;  or  churchwardens,  who,  by  common  law,  were  incapable 
of  purchasing  lands  by  those  names  (e);  except  in  London,  where, 
it  seems,  the  parson  and  churchwardens  are,  by  custom,  a  corpora- 
tion to  purchase  lands  (/).  But  by  the  9  Geo.  1,  c  7,  s.  4,  and  the 
59  Qeo,  3,  c  12,  s.  8,  churchwardens  and  overseers  of  the  poor  were 
empowered  to  purchase  or  hire  houses,  or  lands,  for  the  purpose  of 
lodffing  the  poor,  or  of  building  worklftuses.  And  now,  g  lardians 
of  tne  poor  are  empowered  to  take  and  hold  lands,  either  of  freehold 
or  cqpyhold  tenure,  for  the  benefit  of  the  union  or  parish  of  which 
they  are  such  guardians  (g). 

Under  the  isecond  head  are  included,  at  common  law,  aliens  (A);^ 

(iQ  3  Sugd.  V.  &  P.,  10th  edit,  220;  (^)  5  &  6  WiU.  4,  o.  69,  a.  7;  and  7 
Con.  View.  640.  Will.  4  &  1  Vict,  c,  60,  s.  1. 

{e)  Go.  Litt  3  a.  (A)  Co.  litt.  2  b. 

(/)  Warner's  case,  Gro.  Jac.  632. 


^  Though  an  alien  may  purchase  land,  or  take  it  by  deyise,  yet  he  is  expoeed  to  the 
danger  of  being  diTested  of  the  fee,  and  of  having  his  land  forfeited  to  the  state  upon 
an  inquest  of  oflSce.  His  title  will  be  good  against  every  person  but  the  state,  and  if 
he  dies  before  any  such  proceeding  be  had,  the  inheritance  cannot  descend  but  escheats 
of  course.  2  Kent  (6th  ed.)  61 ;  Slater  v.  Nason,  16  Pick.  346 ;  Foss  o.  Crisp,  20  Pick. 
121 ;  Orr  v.  Hodgson,  4  Wheaton,  463 ;  Jackson  v.  Beach,  1  John.  Cas.  399 ;  Jackson 
9.  Lunn,  3  ib.  109 ;  Dudley  r.  Grayson,  6  Monroe,  260 ;  Marshall  v.  Conrad,  6  Call, 
364 ;  Fox  v,  Southack,  12  Mass.  143 ;  Fairfax  v.  Hunter,  7  Cranch,  603 ;  Buchanan  v. 
Deehon,  1  Harr.  &  Qill,  280 ;  Jinkins  v.  Noel,  3  Stewart,  60 ;  Doe  o.  Robertson,  11 
Wheaton,  332 ;  Jackson  v,  Adams,  7  Wendell,  367 ;  Montgomery  v.  Dorion,  7  N.  Hamp. 
476 ;  Kennedy  v.  Wood,  20  Wendell,  230 ;  Piper  v.  Richardson,  9  Met(^lf,  166,  167. 
Until  the  land  is  seized  by  the  state  the  alien  has  complete  dominion  over  it,  and  may 
eonvey  it  to  a  purchaser,  or  maintain  an  action  to  recover  it.  Bradstreet  e.  Super- 
visors, &c.,  13  Wendell.  646 ;  Scanlan  v.  Wright,  13  Pick.  623 ;  Waugh  o.  Riley,  8  Met- 
oiUf,  290.  An  alien  acquires  no  life  estate  in  his  wife's  land  by  virtue  of  his  mar- 
riage ;  Reese  o.  Waters,  4  Watts  &  Serg.  146 ;  Mussy  o.  Pierre,  24  Maine,  669 ;  and  a 
levy  thereupon,  as  the  estate  of  the  husband,  gives  no  title  to  the  creditor.  Mu«sy  v, 
Pierre,  24  Maine,  669.  A  grant  of  land  by  the  state,  to  an  alien,  his  heirs  and  assigns, 
with  warranty,  enables  the  grantee's  heirs*  though  aliens,  and  in  a  frieign  country, 
to  inherit  it.  Commonwealth  v.  Heirs  of  Andre,  3  Pick.  224 ;  S.  P.  Jackson  v.  Qood- 
ale,  20  John.  707.  An  alien  may  acquire  an  indefeasable  title  to  real  estate  by  a 
possession  sufficiently  long,  by  the  Rev.  Stifct.  of  Mass.  to  bar  a  suit  by  the  Common- 
wealth  to  recover  the  land.    Piper  v.  Richardson,  9  Metcalf,  166. 

This  subject  haa  been  regulated  by  statute,  in  many  of  the  states,  so  as  to  bestow 
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Bbal      and  persons  wlio  are  attainted  of  felony  or  treason,  or  wlio  haye 
nopBRTT.   ^Qg^  guilty  of  the  oflFence  oiprcBmurdre  (i);^  and  corporations,  sole 
^^^^•^^^•^  or  aggregate,  lay  or  ecclesiastical,  who  cannot  hold  landjs  unless  by 
license  from  the  crown,  or  by  act  of  parliament  (]c).^ 

Bat  alien  friends  are  now  empowered  by  statute  (2)  to  take  and 
hold  lands,  houses,  or  other  tenements,  for  the  purpose  of  residence, 
occupation,  or  business,  for  any  term  of  years  not  exceeding  twenty- 
one  years,  as  efiPectually  as  if  they  were  natural-bom  subjects. 

Under  the  third  head,  i^rhich  relates  to  persons  incapable  of  pnr- 
[  ^267  1  chasing  lands,  except  Bvb  modo,  are  included  infants,  who  ^ay  at 
full  age  either  confirm  or  waive  such  purchases  (fn)f  and  femei  co- 
vert; whose  purchases  of  lands  may  be  set  aside  by  their  husbands, 
during  the  coverture ;  or,  after  the  coverture,  by  themselves  (ft). 
But  it  seems  that  a  married  woman  may  purchase  lands  pursuant 
to  an  authority  given  by  the  husband,  and  that  he  cannot  after^ 
wards  avoid  such  a  purchase  (o)> 

Under  this  head,  also,  may  be  mentioned  lunatics  and  idiots, 
who  cannot,  it  appears,  waive  a  purchase  of  lands,  even  when  they 
recover  their  senses  (p).^  But  if  a  lunatic  or  idiot  die  during  his  luna- 
cy or  idiotcy ;  and  it  appear  that  the  seller  must  have  known,  or  had 
reason  to  believe,  that  the  purchaser  was  a  lunatk^  or  an  idiot  at  the 
time,  and  that  he  took  advantage  of  that  circumstance(<2'),  his  heir  may 
avoid  the  purchase.  And  so  he  may,  even  if  the  lunatic  die  after 
recovering  his  memory,  provided  he  has  not  himself  previously  rat^ 
ified  the  purchase  (r);  so  may  the  king  upon  office  found  («);  and  so 
may  the  committee  of  the  lunatic,  after  his  lunacy  is  found  by  in- 
quisition (t). 

(t)  lb.;  Rex  v.  Inhabitants  o^Hadden-  (p)  Sagd.  Con.  View,  542. 

ham,  15  Etwt,  463.  {q)  See  Molton  v.  Camronx,  4  Exch.  17, 

(*)  Co,  Litt.  99  ft ;  IK.  Com.  475.  19. 

(0  7  &  8  Vict.  0.  76,  8.  5.  (r)  Co.  litt.  2  h. 

(m)  Eet8^8ca8e,CT0.  Jao.  820;  1  Roll.  («)  Co.  Litt.  147  a;  Chit.  jon.  Frerog. 

Abr.  731   (R.);  Co.  litt.  2  b;  and  eee  229. 

Holmes  o.  Blogg,  8  Taunt  608.  (0  Clerk  v.  Clerk",  2  Vem.  412;  Addi- 

n  »,  Dawson,  Id.  678 ;  Ridler  v,  Bidler,  1 


f n)  Co.  litt.  3  a.  son 

(o>  Gkkrbrand  v,  Allen,  1  Ld.  Raym.    £q.  Ca.  Ab.  279. 
224 ;  3  Sugd.  V.  &  P.  223. 


upon  aliens  much  greater  facilities  for  holding  and  enjoying  real  estate  than  existed 
hy  the  common  law ;  and  in  some  of  the  states  thej  appear  to  have  the  same  rights 
as  citizens  of  the  United  States.  See  1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit  1,  §  39,  in 
note. 

1  There  is  no  forfeiture  in  the  United  States  for  felony ;  and  in  only  a  few  states  fbr 
treason.  2  Cruise  Dig,  by  Mr.  Greenleaf,  VoL  3,  Tit  30,  §  11  note,  ib.  Tit  29,  CL 
2,  §  21,  note ;  1  ib.  Tit.  1,  §  67,  note ;  2  Kent  (6th  ed.)  386. 

3  See  2  Kent  (6th  ed.)  282,  2S3«  and  notes ;  1  Cruise  Dig.  Tit  1,  §  40,  note ;  Banyan 
V.  Coster,  14  Peters,  122;  Sutton  v.  Cole,  3  Pick.  232;  Jackson  v,  Hartwell,  8  John. 
422;  Angell  &  Ames  Corp.  Ch.  5 ;  PhiUips  Acad.  v.  King,  12  Mass.  546;  VidaU. 
Girard,  2  Howard  (U.  8.)  127;  Lathrop  «.  Bank  of  Scioto,  8  Dana,  114;  Methodist 
Church  V.  Remington,  1  Watts,  218. 

>  See  Delano  v.  Blake,  11  Wend.  85 ;  Dana  v.  Coombs,  6  GreenL  89 ;  Hubbard  v. 
Cummings,  1  Greenl.  11;  Cheshire  ».  Barrett,  4  M'Cord,  241;  Roof  v.  Stairord,9 
Cowen.  626 ;  2  Kent,  (3d  ed.)  286,  237 ;  Ante,  146, 147,  and  notes. 

*  A  married  woman  may  take  by  purchase,  unless  her  husband  expressly  dissents. 
Baxter  v.  Smith.  6  Binney,  427.  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Kt  8? 
Ch.  27,  §  7,  note. 

ft  But  see  ante,  131,  note. 
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And  besides  the  legal  incapacitj  which  obtains  in  these  cases,  there      Rsal 
are  also  certain  rules  of  equity  which  restrict  persons  who  hold  particu-   ^"O""'^* 
lar  characters,  from  making  valid  agreements  for  the  purchase  of  prop-  ^■^"^*^"^ 
ertj,  with  which  they  are  connected  by  reason  of  their  sustaining  in^^wfuftyf 
such  characters.     The  class  of  persons  thus  affected  comprises  (u) 
agents '}  arbitrators  ;  attornies,  where  they  act  as  such  on  behalf 
of  their  vendors '?  assignees  of  bankrupts ;  auctioneers  ;*  commis- 
sioners ;  creditors  who  have  been  consulted  as  to  the  mode  of  sel- 
ling a  bankrupt's  estate ;  or  other  persons  who  have  been  confiden- 
tiauy  consulted  or  employed  in  the  management  of  his  affairs  ^ 
commissioners  of  inclosure,  before  the  expiration  of  five  years  from 
the  time  of  making  their  award  (x);  trustees,  except  when  merely 
nominal  ;^  and  mortgagees  in  trust  for  sale.^ 

But  it  appears  that  a  Court  of  equity  will  not  refuse  to  enforce  a  1»a^«<i^ 
contract  for  the  sale  of  an  estate,  on  the  ground  of  mere  inadeqwi''  gfderi^  ^' 
cy  of  consideration  (y)."^  tion. 

It  is  generally  provide^,  in  conditions  of  sale,  that  any  error  or  Eflfect  of 
misstatement  in  the  particulars  shall  not  vitiate  the  sale  ;  but  that  p^'^,^ 
3uch  error  shall  be  made  the  subject  of  compensation^  to  the  ^en-  tars  of 
dor  or  purchaser,  as  the  case  may  be.     This  condition,  however,  will  sale. 
not  extend  to  any  case  in  which  the  error  was  wilful  or  fraudulent    [    268  J 
Thus,  where  an  estate  sold  under  such  a  condition  was  described  as' 
being  *'  ah(mi  one  mile  from  Horsham,"  a  borough  town ;  and,  the 
purchaser  having  brought  an  action  to  recover  the  deposit,  it  ap- 

(ii)  3  gQg.  Y.  &  p.  225—245,  and  the  Sugd.  V.  &  P.  440,  and  the  oases  there 

ses  there  ooUected.  citeid ;  see  also  Turner  v,  Harvey,  1  Cro. 

(z)  41  Geo.  3,  c.  109,  s.  2.  Jao.  169. 
(y)  Bower  v.  Cooper,  2  Hare,  408;  1 


1  See  Famam  o.  Brooks,  9  Pick.  212  ;  Mosely  v.  Buok,  3  Miin£  232 ;  2  Sugden,  V. 
&  P.  (7  Am.  ed.)  363,  864,  in  note. 
'  2  bugden,  V.  &  P.  (7th  Am.  ed.)  368,  and  cases  in  note. 

*  2  Sagden,  V.  &  P.  (7th  Am.  ed.)  364,  and  cases  in  note ;  Veazie  v.  WiUiams  3 
Story.  C.  C.  625 ;  Arnold  ».  Brown,  24  Pick-  89. 

*  2  Sngden,  V.  &  P.  (7th  Am.  ed.)  365,  and  cases  cited  in  note. 

*  See  DaToue  v.  Fanning,  2  Johns.  Ch.  257 ;  M'Lanahan  v.  Chambers,  1  Monroe,  44 ; 
Wormlejr  v,  Wormley,  8  Wheat.  438  ;  Eichelberger  t\  Bamitz,  1  Yeates,  312 ;  Rogers  v, 
Rogers,  1  Hopkins,  325 ;  Fox  v.  Macreth,  2  Bro.  C.  C.  400,  and  notes  to  that  case  in 
Ist  Amer.  ed. ;  2  Sagden.  V.  &  P.  (7th  Am.  ed.)  362,  363,  in  notes  where  the  cases 
are  cited.  A  purchase  made  by  a  trustee  is  not  absolutely  void^  but  voidable  at  the 
election  of  the  cestui  que  trusty  if  he  impeaches  the  transaction  within  a  reasonable 
time  after  knowledge  of  it.  But,  if  after  such  knowledge  he  confirms  the  sale,  or 
unequivocally  acquiesces  in  it,  it  wiU  stand  ratified  by  those  general  principles  which 
prerail  as  weU-  at  law  as  in  equity.  Prevost  v.  Gratz,  1  Peters,  C.  C.  368.  A  trustee 
cannot  purchase  the  trust  property  of  his  co-trustee.  Case  v.  Abeel,  1  Paige,  393.  A 
sale  by  auction  does  not  give  sanction  to  a  purchase  made  by  a  trustee.  Rogers  v, 
Bogers,  1  Hopkins,  527.  But  see  Eichelberger  v.  Bamitz,  1  Yeates,  312 ;  Drayton, ». 
Drayton,  1  Des.  567 ;  Anderson  v.  Fox,  2  Hen.  &  Munf.  245 ;  Hudson  v.  Hudson,  5 
Mnnf  180.  Sales  by  trustees  to  near  relatives  are  always  suspicious,  and  should  be 
watched  with  care  by  courts  of  justice.  Lamberton  v.  Smith,  13  Serg.  &  K  311.  But 
flee  Floyd  p.  Massie,  4  Bibb,  430. 

>  See  Hendricks  v.  Robinson,  2  John.  Ch.  311 ;  2  Sugden  V.  &  P.  (7th  Am.  ed.)  368» 
ftnd  note. 

T  See  1  Story,  Bq.  Juris.  Ch.  6,  §  244,  245 ;  Gwynne  v,  Heaton,  1  Bro.  C.  C.  (Am.  ed. 
1844,)  6,  note  {a) ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  363,  Ch.  vi,  and  notes,  §  1 ; 
Stewart  v.  The  SUte,  2  Harr.  &  Gill,  114 ;  Whitefield  v,  M'Leod.  2  Bay,  308 ;  Knobb  v. 
Lindsay,  5  Ham.  471 ;  Brachui  p.  Griffin,  3  Call,  375;  George  r.  Richardson,  Gilmer, 
230 ;  M'Kinney  v,  Pinohard,  2  Leigh,  169 ;  Warner  v,  Daniels,  1  Woodb.  &  Minot,  90 ; 
Osgood  V.  Franklin,  2  John.  Cb.  1. 
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RsAL  peared  that  the  estate  was  between  three  and  fovr  miles  from  Hors^ 
puopBRTT.  ham.  Lord  Ellenborongh  said :  that  he  conceived  that  the  above 
^'■^^^^/"^^^  clause  in  the  conditions  was  meant  to  guard  against  wndntentianal 
errors,  not  to  compel  the  puix^aser  to  complete  the  contract  if  he 
had  been  designedly  misled  ;  and  his  Lordship  left  it  to  the  jury  to 
say,  whether  this  was  merely  an  erroneous  misstatementi  or  a  mis- 
description wilfully  introduced  to  make  the  land  appear  more  valua- 
ble. And  the  plaintiff  had  a  verdict  (2).  And  this  doctrine  h|w 
been  recognised  in  subsequent  cases  (a). 

So  it  is  held,  that  even  an  unintentional  error  will  vitiate  the 
sale,  notwithstanding  the  clause  in  question,  where  no  calculation 
can  be  made  as  to  the  amount  of  compensation  which  should  be 
all6wed  or  paid  to  the  purchaser  (i). 

And  so,  where  the  misdescription,  although  it  does  nob  proceed 
from  fraud,  is  in  a  material  and  substantial  point,  and  so  far  affecta 
the  subject-matter  of  the  contract,  that  it  may  reasonably  be  sup- 
posed that,  but  for  such  misdescription,  the  purchaser  would  never 
have  entered  into  the  contract  at  all,  the  contract  is  avoided  alto- 
gether, and  the  purchaser  is  not  bound  to  resort  to  his  claim  for 
compensation  (c).^  And  it  would  appear  to  make  no  difference  in 
such  a  case,  that  the  misdescription  would  be  obvious  on  an  inspec- 
tion of  the  premises  (d).^  ^ 

But  where  the  agreement  was  to  sell  an  unexpired  term  of  eight 
years,  and  it  appeared  that,  at  the  date  of  the  agreement,  the  unex- 
pired term  was  only  seven  years  and  seven  months,  Lord  Ellenbor- 
ongh said  (e):  *'  The  parties  cannot  be  supposed  to  have  meant  that 
there  was  the  exact  term  of  eight  years  unexpired,  neither  more 
nor  less  by  a  single  day.  The  agreement  must  therefore  receive  a 
reasonable  construction ;  and  it  seems  not  unreasonable,  that  the 
period  mentioned  in  the  agreement  should  be  calculated  from  the 
[  *269  ]  l*^st  preceding  day  when  the  rent  *Vas  payable,  and  including  there- 
fore the  current  half  year.     Any  fraud  or  material  misdescription, 

(2)  Duke  of  Norfolk  v.  Worthy,  1  Camp.  (c)  Flight  v.  Booth,  1  SooU,  190,  202 ; 

837.  and  see  Dykea  v.  Blake,  6  Soott,   320» 

(a)  Robinson  v.  Musgrove,  2  Moo.  &  346 ;  Dobell  v.  Hutchinson,  3  A.  &  £.  3^. 
Rob.  92  ;  and  see  Leach  v.  Mullett,  3  C.  <&  (d)  See  I>ykes  v.  Biake,  nqnni,  and  ob^ 
P.  115.  serrations  made  in  that  case,  <m  the  oon-» 

(b)  White  V.  Cuddon,  in  Dom.  Proo.  8  C.  trary  opinion  expressed  by  Parke,  B.,  in 
&  F.  766.  792 ;  Sherwood  v.  Robins,  3  C.  <b  Wrieht  v,  Wilson,  1  Moo.  &  Rob.  207. 

P.  339.  (6)  Belworth  v.  Hassell^  4  Camp.  140. 


1  If  a  purchaser  buys  on  the  faith  of  a  false  representation  by  the  seller,  touching 
the  essence  of  the  contract,  the  sale  will  be  set  aside  in  equity,  whether  the  misrepre- 
sentation be  the  result  of  fraud  or  mistake.  Doggett  v,  Kmerson,  3  Story,  C.  C.  700 ; 
Daniel  v.  Mitchell,  1  J^tory,  0.  C.  172  ;  Warner  v.  Daniels,  1  Woodb.  &  Minot,  107, 108 ; 
Mason  v,  Crosby.  1  Woodb.  &  Minot,  342 ;  Smith  t\  Babcock,  2  lb.  246 ;  Tuthill  v.  Bab- 
cock,  2  lb.  298 ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  316,  in  note. 

^  As  to  the  effect  of  mistake  of  law  or  fact  in  the  making  of  a  contract,  see  Ham- 
mond V.  Allen,  2  Sumner,  887  ;  Champlin  v.  Laytin,  6  Paige,  189 ;  Crosier  v.  Acer,  7 
Paige,  137  ;  M'Adoe  ».  Sublett,  1  Humph.  l06  ;  Daniel  v.  Mitchell,  1  Story,  C.  C.  172  ; 
2  Kent,  (dth  ed.)  404 ;  Warner  v,  Daniels,  1  Woodb.  &  Minot,  90 ;  Mason  v.  Crort>y,  1 
Woodb.  &  Minot,  342 , 
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though  tmintentitaal,  would  racate  the  agreement;  but  the  de-      Buz. 
fendant  might  hare  had  substantially  what  he  agreed  to  purchase."^   PBopBanr. 

It  seems  to  have  been  vexata  qtuestioy  whether,  where  an  estate  was  '"^'Y^^^ 
sold  by  auction  in  separate  lots,  and  the  same,  person  became  the  gf  estate 
purchaser  of  several  lots,  a  distinct  contract  arose  as  to  each ;  or  sold  in 
whether  there  was  but  one  contract  as  to  the  whole  ;  but  the  better  separate 
opinion  appears  to  be,  at  least  at  laWy  that  a  distinct  contract  is  crea-    ^^' 
ted  as  to  each  lot  {f)? 

If  an  estate  be  sold  in  one  lot,  either  by  public  auction  or  by  pri-  ^^^^  ^^ 
rate  contract,  the  vendor  cannot  enforce  the  contract  at  law,  unless  ^en"s^ 
he  has  a  title  to  the  whole  estate  (g).^    A  Court  of  equity  may  in-  tate  sold  ' 
quire  into  all  the  circumstances,  and  may  ascertain  how  far  one  i^o»«l«*' 
part  of  the  bargain  formed  a  material  ground  for  the  rest,  and  may 
award  compensation  accordingly  ;^  but  at  law  a  vendor  cannot,  on . 
an  entire  contract,  recover  any  part  of  the  purchase-money,  where 
he  cannot  make  a  title  to  the  whole  estate  ;  nor  is  a  purchaser  en- 
titled to  retain  that  part  the  title  to  which  is  good,  and  to  vacate  the 
contract  as  to  the  rest  (A).^ 


164; 


[/)  1  8ugl  V.  &P.  68;  Con.  View,  28,  149;  Gibson  t;.  Spurrier.  Peaka's  AddU 

Emerson  v,  Heelis,  2  Taunt.  38 ;  Ca.  49 ;  Boyer  e.  Blackwell,  3  Anst,  657. 

Johnson  v,  Johnson,  3  B.  &  P.  169 ;  James  (ff)  1  Sugd.  V.  &  P.  506 ;  Tomkins  v. 

V,  Shore,  1  Stork.  430;  Roots  r.  Lord  Dor-  White,  3  Smith,  435. 

mer,  4  B.  &  Ad.  77 ;  Lewin  v.  Guest,  1  (h)  Johnson  v.  JohnBon,  8  B.  &  P.  162, 

Russ.  330;  Poole  v.  Shergold,  2  Bro.  C.  G.  170. 
118 ;  Sid  vide  Chambers  v,  Griffiths,  1  Esp. 

1  See  Honghtaling  v.  Lewis,  10  Johns.  297 ;  Mann  «.  Pearson,  2  Johns.  27 ;  2  Kent, 
(5th  ed.)  536 ;  King  v.  Bardeau,  6  Johns.  Ch.  88. 

A  sale  was  made  of  a  form,  upon  a  contract  of  so  much  per  acre,  to  be  ascertoined 
Ysy  measurement.  Afterwards,  the  parties  agreed  to  waiTe'any  measurement,  and 
the  Tendee  took  the  turn  at  a  gross  sum,  supposing  it  to  oontoin  fifty  acres,  from  the 
representation  of  the  vendor ;  and  in  the  deeds  of  oony^ance,  the  land  was  said  to 
contain  forty-seyen  acres  and  an  half,  "  more  or  less."  It  was  held,  that  as  the  ven- 
dor was  not  guilty  of  any  firaudulent  misrepresentotion,  but  expressed  his  bond  fide 
belief,  the  vendee  was  not  entiled  to  any  relief  in  equity,  although  the  quantity  turned 
out,  upon  subsequent  measurement,  to  be  forty  and  an  half  acres  only :  each  party 
having  been  well  acquainted  with  the  local  boundaries  of  the  fium.  Stebbins  v,  Eddy, 
4  Blason,  414. 

A  vendor  is  bound  to  know  that  he  actually  has,  what  he  proposes  to  sell.  And 
even  though  the  subject-matter  of  the  contract  be  liable  to  a  contingency,  which  may 
destroy  it  immediately,  if  the  contingency  has^n  fkct  happened,  the  contract  will  be 
void ;  as  if  a  lifb  estote  in  land  is  sold,  and,  at  the  time  of  the  sale,  the  estate  is  ter- 
minated by  the  death  of  the  person  in  whom  the  right  vest<ed,  a  Court  of  equity  will 
rescind  the  porohase.  Allen  v.  Hammoml,  11  Peters,  70.  If  a  horse  is  sold  which 
both  seller  and  purchaser  believed  to  be  alive,  the  purchaser  would  not  be  compelled 
to  pay  the  consideration,  if,  in  fact,  at  the  time  of  the  sale,  the  horse  is  dead.  Allen 
'   9,  Hammond,  11  Peters,  63;  Rice  v.  Dwight  Manuf.  Co.  2  Cushing,  80,  85. 

'  Stoe  Van  Eps  v.  Schenectady,  12  John.  436 ;  Stoddart  o.  Smith,  5  Binney,  355 ; 
Waters  o.  Travis,  9  John.  450;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  422,  and  notes,  43  & 
note. 

•  1  Sugden,  V.  &i  P.  (7th  Am.  ed.)  Ch.  7,  sec.  2,  p.  416,  417,  note ;  2  Story,  Eq.  Jur. 
§778 ;  Eeed  v.  Noe,  9  Yerger,  283 ;  Dalby  v.  Pullen,  3  Sim.  29 ;  a  C.  1  Russ.  &  Ry. 
296 ;  Bates  v.  Delavan,  5  Paige,  300 ;  Parham  v.  Randolph,  4  Howard  (Miss.)  435. 

«  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch.  7,  sec.  1,  p.  406,  sec.  2,  p.  417,  419,  420,  and 
notes ;  Buck  v.  McCaughtry,  5  Monroe,  230 ;  Simpson  v.  Hawkins,  1  Dana,  305 ;  Col- 
lard  V,  Groom,  2  J.  J.  MbtAl  488 ;  Morss  o.  Elmendorf,  11  Paige,  277  ;  Jones  v.  Belt, 
2  Gill  106  ;  Evans  v,  Kingsbury,  2  Randolph,  120  ;  Voorhees  v.  De  Meyer,  2  Barbour, 
flop.  Ct  37 ;  Wiswall  v,  McGown,  lb.  270 ;  Whit«  v.  Hardin,  5  Dana,  141 ;  King  v. 
Bardeau,  6  John.  Ch.  88. 

*  1  Sugden,  y.  &  P.  (7th  Am.  ed.)  Ch.  7,  tec  2,  p.  416,  et  feq. ;  Farham  v.  Baiidolpb« 
4  HowaiS,  (IfiM.)  455. 
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Bbil        ,  Where,  however,  an  estate  is  sold  either  in  one  lot  or  in  Beyeml,  imd 

PBOFSkTT-    j-Y^Q  vendor  cannot  make  a  title  to  one  lot  or  part  which  is  complica- 

^ry^  ted  with,  and  necessary  to  the  enjoyment  of  the  rest,  the  purchaser 

puwhaser    ^  ^^  liherty,  both  at  law  and  in  equity,  to  rescind  the  contract  (t).^ 

to  resoind.       The  private  employment  by  the  vendor  of  puffers  at  a  sale  by 

Pufiers.      auction,  is  a  fraud  upon  the  purchaser,  and  will  vitiate  the  sale  (k). 

It  is  said,  indeed,  that  in  equity  the  employment  by  the  vendor  of 

one  person  to  bid  at  a  sale,  in  order  to  protect  the  property  from 

being  sold  at  an  under  value,  is  not  fraud,  although  not  notified: 

but  in  law  it  is  otherwise  (Z);^  so  that,  if  a  person  be  employed  to 

(•)  Dykes -».  Blake,  6  Scott,  320,  845  ;  1  Bing.  368 ;  a  C.  11  Moore,  283 ;  FuUer  v, 

Sug.  y.  &  p.  514;  Peers  v,  Lambert,  7  Abrahams,  6  Moore,  318;  Bex  v.  Marsh, 

Beav.  646.  3  Y.  &  J.  332. 

(k)  Howard  v.  Castle,  6  T.  R.  644;  Bex-  (f)  Per  Parke,  B.,  Thomett  v.  Haines, 

well  V.  Christie,  Cowp.  396;  Blachford  ».  15  M.  &  W.  367,  372. 
Preston,  8  T.  R.  93  ;  Crowdcr  v.  Austin,  3 

1 1  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch.  7,  sec.  2,  p.  417,  and  note,  418,  note,  424,  and 
notes.  .  See  Hepburn  v.  Auld,  5  Cranch,  262 ;  Ctebome  i?.  Bremar,  1  Desaus.  486 ;  Van 
£ps  V,  Schenectady,  12  John.  436,  443. 

'^  See  Staines  v.  Shore,  16  Penn.  State  Rep.  200;  Pennock's  Appeal,  14  ib.  446;  1 
Story,  Eq.  §  293  ;  2  Kent  (6th  ed.)  637,  638,  639 ;  Smith  v.  Greenlee,  2  Bey.  126.  It 
seems  to  be  settled  by  msmy  cases  in  this  country,  that  the  owner  may  employ  a  bid- 
der, if  he  does  it  bond  fide  to  prevent  a  sacrifice  of  the  property  under  a  giren  price. 
See  Morehand  v.  Hunt,  1  Dev.  36;  Woods  v.  Hall,  1  Dev.  411 ;  Wolfe  v.  Luyster,  1 
Hall,  146 ;  Steele  v.  EUmakcr,  11  Serg.  <&  R.  86 ;  Phippen  v.  Stickncy,  8  Metcalf,  387 ; 
Veazie  v,  Williams,  3  Story,  C.  C.  622,  623 ;  Moncrief  v,  Goldsboroudi,  4  Harr.  & 
M'Hen.  282 ;  Latham  v.  Morrow,  6  R  Monroe,  630.  Mr.  Chancellor  Kient  says  upon 
this  point,  "  It  would  seem  to  be  the  conclusion  from  Uie  later  cases,  that  the  employ- 
ment of  a  bidder,  by  the  owner,  would  or  wQuld  not  be  a  fraud,  according  to  the  cii^ 
cumstances  tending  to  show  innocence  of  intention,  or  a  fraudulent  design.  If  he 
was  employed  bond  fid*  to  prevent  a  sacrifice  of  the  property  imder  a  given  price,  it 
would  be  a  lawful  transaction,  and  would  not  vitiate  tne'  sale.  But  if  a  number  of 
bidders  were  employed  by  the  owner,  to  enhance  the  price  by  a  pretonded  competition, 
and  the  bidding  by  them  was  not  real  and  sincere,  but  a  mere  artifice  in  combination 
with  the  owner  to  mislead  Uie  judgment  and  inflame  the  zeal  of  others,  it  would  be  a 
fraudulent  and  void  sale."  2  Kent  (6th  ed.)  638,  639.  And  Mr.  Justice  Story,  in 
Teazle  v.  Williams,  3  Story,  C.  C.  623,  approves  of  the  above  remarks,  and  suggests 
that  they  furnish  **  the  true  and  just  and  satisfactory  result."  In  the  above  case  of 
Veazie  v.  Williams,  Mr.  Justice  Story  frirdier  observes :  "  It  appears  to  me,  that  there 
is  room  for  some  distinctions  upon  this  subject,  which,  if  they  do  not  fblly  reconcile 
the  cases,  are,  at  all  events,  well  adapted  to  subserve  the  purposes  of  private  justice 
and  convenience,  as  well  as  public  policy.  Where  all  the  bidders  at  the  sale,  except 
the  purchaser,  are  secretly  employed  by  the  seller,  and  yet  are  apparently  real  bid- 
ders, and  the  purchaser  is  misled  thereby,  and  is  induced  to  give  a  larger  price  in 
consequence  of  their  supposed  honesty  and  exercise  of  judgment,  there  the  sale  pughft 
to  be  held  a  fraud  upon  the  purchaser,  because  he  has  been  intentionally  deluded  bj 
them.  But  where  there  are  real  bidders,  as  well  as  secret  bidders  for  the  sellers,  . 
there,  if  the  last  bid  before  the  purchaser's  bid  be  a  real  bid,  and  no  intentional  de-> 
celt  has  been  practised  by  what  have  been  sometimes  called  decoy  ducks,  to  mislead  • 
or  surprise  ihe  judgment  or  discretion  either  of  other  real  bidders  or  of  the  puichaa* 
er,  there  seems  to  be  a  solid  ground  to  hold  that  tlie  sale  is  valid."  See  also  Trfitham 
V.  Morrow,  6  B.  Monroe,  630 ;  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  481 ;  Baham 
V.  Baoh,*13  Louisana,  287 ;  Troughton  v,  Johnson,  2  Hayw.  28 ;  Jenkins  v.  Ho«,  2 
Const.  Rep.  821 ;  Tomlinson  v.  Savage,  6  Iredell,  £q.  430.  The  case  of  Veazie  v.  Wil- 
liams came  before  Uie  Supreme  Court  of  the  United  States  in  8  Howard  (U.  S.)  134, 
and  this  subject  there  underwent  another  discussion,  and  the  practice  of  oy-bidding 
or  puffing  was  strongly  condemned. 

Mr.  Chancellor  Kent,  notwithstanding  the  conclusion  above  stated  by  him,  as  the 
result  of  the  cases,  declares  that  "  the  original  doctrine  of  the  King's  Bench  is  the  more 
just  and  salutary  doctrine.  In  sound  policy,  no  person  ought  in  any  case,  to  be  em- 
ployed secretly  to  bid  for  tiie  owner,  against  a  bond  fide  bidder  at  a  public  auction.  It 
is  fraud  in  law  on  the  very  tsuoe  of  the  transaction ;  and  the  owner's  interference  and 
right  to  bid,  in  order  to  be  admissible,  ought  to  be  intimated  in  the  conditions  of  sale ; 
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bid,  even  with  a  view  to  save  the  auction  duty,  the  sale  is  void,  on-      Bjux. 
less  it  be  announced  that  there  is  a  person  bidding  for  the  owner   P^^ebbtt. 
(wj).     So,  if  the  advertisements  *or  particulars  state  that  the  prop-  ^•^"v-'^'^ 
erty  will  be  sold  without  reserve,  and  there  be  any  interference  by  [  ^270  J 
the  vendor,  or  by  those  coming  in  under  him,  to  keep  up  the  price, 
even  a  Court  of  equity  will  not  enforce  the  contract  against  the 
purchaser  (o).^ 

A  bidding  at  a  sale  by  auction  may  be  countermanded  at  any 

(m)  Whoeler  v,  CoUier,  Moo.  &  M.  126 ;        (o)    Per  Cottenham,    C«,   Bobinaon   v. 

Crowder  v,  Austin,  3  Bing.  368.    See  also  Wall,  Ll  Jur.  577,  578;  see  also  Thornett 

rr  Alexander,  U.  B.,  in  Rex  o.  Marsh,  3  v,  Haines,  tupra;  Meadows  v.  Tanner,  5 

&  J.  332.  Madd.  37, 

and  such  a  doctrine  has  been  recently  declared  in  Westminster  Hall.  Crowder  v.  Aus- 
tin, 3  Bingh.  368.  The  language  of  the*  Supreme  Court  of  Louisiana  is  strongly  in 
favor  of  the  doctrine  of  Lord  Mansfield.  Baham  v.  Bach,  13  Louisana,  287.''  See 
also  the  learned  dissenting  opinion  of  Mr.  Justice  Ware  in  Yoazie  v,  Williams,  3  Story, 
G.  C.  632.  In  this  case  of  Veazie  v,  Williams,  it  appeared  that  false  bids  had  been 
made,  but  by  the  auctioneer,  who  had  no  authority  to  make  them  from  the  seUer. 
Upon  this  Mr.  Justice  Story  said, — "  Be  the  general  doctrine  upon  this  subject  as  it 
may,  no  case  has  fallen  under  my  notice,  in  which  it  has  been  held  that  the  act  of  the 
aactioaeer  in  receiving,  or  making  false  bids,  unknown  and  unauthorized  by  the 
seller,  would  avoid  the  sale.  And,  upon  principle,  it  is  very  difficult  to  see  why  it 
should  avoid  the  sale ;  since  there  is  no  fraud,  connivance,  or  aid  given  by  the  seller 
to  the  false  bids.  If  the  purchaser  is  misled  by  the  false  bids  of  the  auctioneer  to 
suppose  them  to  be  real,  he  may  have  an  action  against  the  auctioneer  for  the  injury 
sustained  thereby.''  The  decision  of  Judge  Story  in  Veazie  v,  Williams  was,  however, 
reversed  in  tiie  Supreme  Court  of  the  United  States,  8  Howard,  134.  The  seller  hav- 
ing adopted  the  transaction  and  taken  the  benefit  gained  by  tiie  fiilse  bids  was  held 
chargeable  with  the  fraudulent  acts  of  the  auctioneer.  Taney  Ch.  J.,  McLean  and 
Orier,  Judges,  dissented  from  the  opinion  in  8  Howard,  134.  See  on  this  latter  point, 
ante,  199, 120,  note. 

Where  a  sale  is  vitiated  by  the  employment  of  a  puffer,  it  is  said  to  be  the  duty  of 
tlie  purchaser  to  restore  the  property  purchased  as  aoon  as  the  fraud  is  discovered. 
Staines  v.  Shore,  16  Penn.  State  Rep.  200;  McDowell  p.  Simms,  6  Iredell,  £q.  278; 
Tomlinson  v.  Savage,  6  Lredell,  Eq.  430. 

1  The  law  also  discountenances  combinations  or  agreements  on  the  part  of  pur- 
chasers, the  object  and  effect  of  which  are  to  chill  a  side  at  auction  and  stifle  compe- 
tition, by  denying  to  anv  party  to  such  agreement  or  combination  any  benefit  from 
the  sale.  Hamilton  o.  Hamilton,  2  Richardson,  Eq.  855 ;  Woods  v.  Hudson,  5  Munf. 
423;  Hudson  9.  Hudson,  5  Munf.  180;  Troup  v.  Wood,  4  J<^8.  Ch.  228,  254.  See 
Phippen  v.  Stickney,  3  Metcalf,  384 ;  2  Kent  ^th  ed.)  539,  and  note  ;  Gardiner  v. 
Morse,  25  Maine,  140 ;  Haynes  o.  Crutchfield,  7  Alabama,  189.  The  Supreme  Court 
of  New  York  has  held  in  several  cases,  that  contracts,  by  which  one  party  stipula- 
ted not  to  bid  against  another  at  an  auction  sale,  or  an  agreement  by  one  to  bid  for 
himself  and  another  party,  could  not  be  enforced  in  a  court  of  law.  The  decisions 
have  been  usually  placed  upon  two  grounds ;  1st,  that  such  a  contract  was  nudum 
pactum^  being  without  consideration ;  2d,  that  it  was  against  public  policy,  being  a 
fraud  on  the  vendor.  Jones  v,  Caswell,  3  John.  Cas.  29 ;  Doolin  v.  Ward,  6  John.  194 ; 
Wilbur  V.  How,  8  John.  444 ;  Thompson  v.  Davies,  13  John.  112.  The  same  doctrine 
was  held  in  IKidley  v.  Little,  2  Ham.  (Ohio)  505,  and  in  Hatt  9.  Oliver,  1  McLean, 
295.  See  also  Gulick  v.  Ward,  5  Halsted,  87  ;  Levi  v,  Levi,  6  Carr.  &  P.  239 ;  FuUer 
o.  Abrahams,  6  Moore,  318.  On  the  other  hand,  in  Smith  v.  Greenlee,  2  Devereuz, 
126,  the  Court  of  North  Carolina,  while  they  sustain  the  general  doctrine,  that  a  sale 
might  be  avoided  when  made  to  one  in  behalf  of  an  association  of  bidders  designed  to 
stifle  competition,  yet  concede  that  this  rule  would  not  apply  to  an  association  of 
bidders  formed  for  honest  and  just  purposes,  ^as  in  the  case  of  a  union  of  several 
persons  formed  on  account  of  the  magnitude  of  the  sale.or  where  the  quantity  offered 
to  a  single  bidder  exceeded  the  amount  which  individuals  might  wish  to  purchase  on 
their  own  account  Sin^ilar  doctrines  were  held  by  the  Court  in  Phippen  ».  Stickney, 
3  Metcalf,  388,  389 ;  Gardiner  v.  Morse,  25  Maine,  140.  See  also  Small  v,  Jones,  6 
Watts  &8crg.  122,128;  Switzer  v.  Skiles,  3  Oilman,  529;  1  Sugdon,  V.  &  P.  (7th 
Am.  ed.)  Ch.  1,  sec.  2,  page  LG,  et  seq.  and  notes. 
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Kbax.  time  before  the  lot  is  actually  knocked  down  ;^  becanse  the  assent 
**™^*  of  both  parties  is  necessary  to  make  the  contract  binding,  that  is 
^'^^^'^^^^^  signified  on  the  part  of  the  seller  by  knocking  down  the  hammer. 
Every  bidding  is  nothing  more  than  an  oflFer  on  one  side,  which  is  not 
binding  on  the  other  side,  until  it  is  assented  to.  K  the  bidding 
be  retracted,  the  retraction  must  be  made  loud  enough  to  be  heard 
by  the  auctioneer,  otherwise  it  amounts  to  nothing,  and  is  the  same 
as  a  thought  confined  to  the  person's  own  breast.*-* 

2.  Of  the  Statute  of  Frauds,  as  it  affects  Agreements  for  the  Sale  of  Real  Property. 

^^"<««  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  1,  it  is  enacted,  that 
statute.  "  all  leases,  estates,  interests  of  freeholds,  or  terms  of  years,  or  any  wn- 
certain  interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  heriditaments,  made  or  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully  au- 
thorized hy  writing  (p),  shall  have  the  force  and  effect  of  leases  or  es- 
tates at  will  only ;  and  shall  not,  either  in  law  or  equity,  be  deem- 
ed or  taken  to  have  any  other,  or  greater  force  or  effect ;  any  con- 
sideration for  making  any  such  parol  leases  or  estates  notwithstand- 
ing." 

The  second  section  excepts  "  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall  amount  unto  two-third 
parts,  at  the  least,  of  the  full  improved  value  of  the  thing  demis- 
ed." 

The  third  section  enacts,  "  that  no  leases,  estates,  or  interests, 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold,  or  customary  interest,  of,  in,  to,  or  out  of  any  mes- 
suages, inanors,  lands,  tenements,  or  hereditaments,  shall  at  any 
time  be  assigned,  granted,  or  surrendered;  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  assigning,  granting,  or  sur- 
rendering the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  or  by  act  or  operation  of  law." 

And  by  the  fourth  section  it  is  enacted,  amongst  other  things, 
that  "  no  action  shall  be  brought  whereby  to  charge  any  person  up- 
on any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  unless  the  agreement  upon  which 

(p)  It  should  be  remarked,  that  under  writing,  authorize  an  agent  to  sign  it  in 

the  1st  and  2nd  sections,  which  relate  to  his  behalf,  unless  the  statute  positively 

the  actual  creation  or  transfer  of  a  title,  requires,  that  the  authority  also  should  be 

the  agent  must  have  a  written  authority ;  in  writing.    Story  Agency,  §  50;  Blood  », 

aliter  as  to  the  4th  section,  which  relates  Hardy,  15  Maine,  Gl ;  ante,  196  note ;  1 

to  a  mere  contract  for  an  interest.    Where  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch.  3,  see.  o, 

a  statute,  such  as  the  statute  of  frauds,  p.  149,  150  in  notes ;  Champlin  v.  Parrish, 

requires  an  instrument  to  be  in  writing  11  Paige,  405. 
in  order  to  bind  the  party,  he  may,  without 

■ ■ -  I  -  ■ ■■ -  --  -  ^u 

1  Payne  v.  Cave,  3  Term,  R.  148  ;  Routledge  v.  Grant,  4  Bingh,  653 ;  S.  C.  1  Mood  & 
P.  717  ;  Downing  v.  Brown,  Hardin,  181. 

a  Jones  v,  Nanney,  M'Clel.  39 ;  a  C.  13  Price,  102, 103  ;  1  Sugden,  V.  &  P.  (7th  Am 
ed.)  Oh.  1,  sec.  3,  p.  25,  26. 
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such  acti<m  shall  be  brought,  or  some  meTnarandum  *^or  note  thereof,       Rsu. 

shall  be  in  writing,  and  gigned  by  the  party  to  be  charged  there-    Pbopehtt. 

with,  or  some  other  person  thereunto  by  him  lawfully  authorized  '^^"v^^^ 
(q)^'^  ProTiaiona 

The  effect  of  these  sections  upon  a  contract  to  demise  lands  in  fu-  Statute  of 
turo,  and  upon  €k  present  letting  thereof,  will  be  considered  in  the  next  Frauds, 
division  of  this  subject.  [  *271  J 

The  1st  and  2nd  sections  of  the  above  statute  appear  to  relate 
chiefly  to  the  actual  and  immediate  creation  of  a  title  to  lands ;  the 
3rd  to  the  assignment  or  surrender  of  a  title  already  created  ;  and  the 
4th  to  contracts  for  the  future  creation  of  a  title  to  lands,  or  of  any 
interest  in  or  concerning  them ; — that  is,  not  merely  to  contracts 
relative  to  Jumses  or  lands,  in  the  common  acceptation  of  those  terms; 
but  also  to  agreements  the  subject-matter  of  which  partakes  of  the 
realty,  or  creates  an  interest  therein.^ 

Thus,  an  agreement  to  convey  an  equity  of  redemption  in  land  ^'^t^t  oon- 
must  be  in  writing ;  for  a  Court  of  equity  treats  the  equity  of  re-  **???  ^ 
demption  as  the  land  itself,  or  at  all  events  as  an  interest  in  land  statute,  as 
(r).     So,  an  agreement  between  the  plaintiff  and  the  defendant,  creating 
that  if  the  plaintiff,  the  tenant  of  a  farm,  would  surrender  her  ten-  Jft  j^**'^ 
ancy  to  her  landlord,  and  would  prevail  on  her  landlord  to  accept  land, 
the  defendant  as  his  tenant  in  place  of  the  plaintiff,  he,  the  defend- 
ant, would  pay  the  plaintiff  1001.  as  soon  as  he  should  become  ten- 
ant of  the  land,  has  been  held  to  be  a  sale  of  an  interest  in  land, 
within  the  meaning  of  the  statute  (s).     So,  an  agreement  by  the 
defendant,  the  landlord  of  a  house,  to  put  certain  furniture  into  the 
house,  in  consideration  that  the  plaintiff  would  become  tenant  there- 
of, has  been  held  to  be  an  agreement  for  an  interest  in  land  within  the 

(j)  As  to  the  general  construction  of  (r)  Per  Curiam,  Massey  v.  Johnson,  1 

this  statute,  see  1  Sugd.  V.  &  P.   133 ;  Ezch.  241,  255. 

and  per  littledale,  J.,  Smith  v.  Surman,  9  (s)  Cocking  v.  Ward,  1  C.  d^  B.  858, 867. 
B.  &  C.  571. 

1  The  authority  of  the  agent  in  this  case  need  not  be  in  writing.  See  nezt  prece- 
ding note ;  ante,  196,  and  note.  The  statute  requires  the  writing  to  be  signed  only 
by  the  person  to  be  charged ;  and  it  may  be  enforced  against  him,  although  the  other 

party  did^not  sign  it  1  Sugden,  V.  &  P.  (7th  Am._ed.)  Ch.  3,_8ec.  3,  p.  127,J28,  and 
note ;  2  -----        .  ...  ...       _.._..     _^ 

Thomas, 
GreenL 

Bailey,  U  John.  487 ;  Douglass  ».  Spears,  2  Nott  &  M'C.  207 ;  Davis  v.  Shields,  26 
Wendell,  341 ;  Lent  v.  Padelford,  10  Mass.  280 ;  Hawkins  v.  Chase,  19  Pick.  502 ;  ante, 
68,  notes.  Under  the  Rer.  Stats,  of  N.  York,  a  contract  for  the  sale  of  lands  is  not 
binding  upon  either  party,  unless  the  agreement  is  in  writing,  and  is  subscribed  by 
the  party  by  whom  the  sale  is  made,  or  by  his  duly  authorized  agent  And  it  is  not 
auificient  to  charge  the  yendee  upon  such  contract,  that  the  agreement  was  subscribed 
by  him  or  his  agent  Champlin  v.  Parish,  11  Paige,  405 ;  National  Fire  Ins.  Co.  v. 
Loomis,  11  Paige,  431 ;  Baptist  Church  in  Ithaca  v.  Biglow,  16  WendeU,  28,  30;  Cam- 
meyer  v.  United  German  Lutheran  Churches,  2  Sandf.  Qi.  186.  And  it  is  not  sufficient 
to  the  yalidity  of  such  contract,  that  it  is  in  the  handwriting  of  the  yendor ;  it  must 
be  actually  subscribed.    Champlin  v.  Parish^  11  Paige,  405. 

As  to  the  form  and  signature  of  the  memorandum  and  what  will  be  sufficient  to 
satisfy  the  requirements  of  the  Statute  of  frauds.  See  1  Sugden,  V.  &  P.  (7th  Am« 
ed.)  Ch.  3,  sec.  3,  where  the  subject  is  fUlly  considered  and  the  cases  cited ;  ante,  67, 
notes;  Morton  v.  Dean,  13  Metcalf,  385. 

3  A  parol  contract,  to  buy  land  jointly  and  diyide  it,  is  yoid  under  the  statute  of 
frauds.  Henley  v.  Brown,  1  Stewart,  144.  So  an  agreement  to  procure  another  to 
Gonyey  land.    Gray  v.  Patton,  2  B.  Monroe,  12. 
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Btatute(i).  So,  where  the  plaintiff  agreed  to  let  a  house  to  the  defend- 
ant, and  to  sellhim  certain  furniture  and  fixtures  therein,  andjto  make 
certain  alterations  and  improvements  in  the  house  ;  and  the  defendant 
agreedto  take  the  house,  and  to  pay  for  the  furniture,  fixtures,  and  al- 
terations ;  it  was  held  that  this  was  an  agreement  relating  to  an  in- 
terest in  land,  within  the  statute  (u).  And  it  may  he  stated,  gen- 
erally, that  wherever  the  conferring  of  an  interest  in  land  hy  one 
party,  is  the  consideration  for  the  promise  of  the  other,  the  agree- 
ment hetween  them  must  he  in  writing  (x). 

*It  is  likewise  settled  that  a  sale  of  lands,  even  hy  puhlic  auc- 
tion, is  within  the  Statute  of  .Frauds  (t/),^  But  the  auctioneer  or  his 
clerk  may  he  the  agent  of  hoth  parties ;  and  the  signature  of  either 
to  an  entry  in  the  auctioneer's  hook,  or  to  a  memorandum  stating 
the  terms  of  the  contract  and  the  parties  thereto,  or  which  refers  to 
the  particulars  or  conditions  of  sale,  or  is  indorsed  thereon,  will  sat- 
isfy the  act  (z).^ 


(t)  Micbelen  «.  WaUace,  7  A.  &  E.  49. 

iu)  Yaughaxi  v,  Hancock,  3  C.  B.  766. 

(x)  See  Buttemere  v.  Hayes,  6  M.  &  W. 
456 ;  Earl  uf  Falmouth  v.  Thomas,  1  C.  d^ 
M.  89 ;  and  cases  cited  supra, 

(y)  Walker  0.  Constable,  I  B.  &  P.  306 ; 
White  V.  Proctor,  4  Taunt,  209 ;  3  V.  & 
B.  67 ;  Kenworthy  v,  Schofield,  2  B.  &  C. 
947 ;  a  C.  4  D.  &  R.  559 ;  Blagden  v. 
Bradbear,  12  Yes.  jun.  466.  Sales  of 
property  in  Chancery,  under  a  decree  of 
the  Court,  not  within  the  statute ;  Attor- 
ney-General V,  Bay,  1  Yes.  sen.  218.  Gai- 
lin  V.  Jackson,  8  John,  531 ;  Boykin  v. 
Smith,  3  Munf.  102.    And  it  seems  that 


the  statute  does  not  apply  where  the  de- 
fendant, in  his  answer  in  Chancery,  ad^ 
mits  the  parol  contract  and  terms  thereof; 
1  Sugd.  Y.  &  P.  193,  194 ;  and  does  not  in- 
sist on  the  benefit  of  the  statute ;  but  it  is 
otherwise,,  where,  in  the  answer  he  prays 
the  benefit  of  the  statute ;  then  the  stat- 
ute will  avail  him,  although  he  admits  the 
parol  agreement,  1  Sngden  Y.  &  P.  (7th 
Am.  ed.)  Ch.  3,  sec.  6,  p.  150, 159  in  notes. 
(z)  Bartlett  9.  Pumell,  4  A.  &  E.  792 ; 
1  Sugd.  Y.  &  P.  189,  190 ;  White  v.  Proc- 
ter, 4  Taunt.  209 ;  Emmerson  r.  Heelia,  2 
Taunt.  38. 


1 1  Sugden,  Y.  &  P.  (7th  Am.  ed.)  Ch.  3,  sej.  6,  p.  154,  166  ;  2  Kent,  (6th  ed.)  oSg, 
540;  Jackson  v.  Catlin,  2  John.  248 ;  Catlin  v,  Jackson,  8  ib.  531 ;  Simonds  v.  Catlin» 
2  Gaines,  Rep.  61,  64 ;  Morton  v.  Dean,  13  Metcalf,  385. 

'  Cleaves  v.  Foss,  4  OreenL  1 ;  Jenkins  v.  Hogg,  2  Const.  821 ;  Gordon  v,  l^ms,  2 
M'Cord.  Ch.  164;  Pugh  ».  Chesseldine,  11  Ohio,  109;  Baptist  Church  ».  Bigelow,  16 
WendeU,  28  ;  Burke  v.  Haley,  2  Oilman,  614 ;  Hart  t;.  Woods,  7  Blackf.  568 ;  M'Comb 
V.  Wright,  4  John.  Oh.  669 ;  2  Kent,  (6th  ed.)  540 ;  Buckmaster  v.  Harrop,  7  Yesey, 
(Sumner's  ed.)  341,  note  (c) ;  Bennet  v.  Garter,  Dudley,  S.  C.  142;  Meadows  v.  Mead- 
ows, 3  McCord,  458 ;  Adams  v,  M'MiUan,  7  Pater,  73 ;  Entz  v:  Mills,  1  M'MuUan,  453 ; 
Brent  v.  Green,  6  Leigh,  16.  And  his  authority  need  not  be  in  writing.  Alna  p. 
Plummer,  4  Greenl.  258  ;  Ep.  Church  of  Macon  v.  Wiley,  2  Hill,  Ch.  428 ;  Anderson  r. 
Chick,  1  Bailey,  £q.  118.  A  broker  is  also  the  agent  of  both  parties.  Long  on  Sales, 
61 ;  Boorman  v.  Johnson,  10  Wend.  566,  667. 

In  Gill  V.  Bicknell,  2  Gushing,  358,  Mr.  Chief  Justice  Shaw  in  reference  to  this 
point,  said ; — '*  It  is  now  well  settled,  by  authorities,  that  a  sale  of  real  estate  at 
auction,  where  the  name  of  the  bidder  is  entered  by  the  auctioneer,  or  by  his  clerk, 
under  his  direction,  on  the  tpoU  and  such  entry  is  so  connected  with  the  subject  and 
terms  of  the  sale,  as  to  maJke  a  part  of  the  memorandum,  is  a  contract  in  writing,  so 
as  to  take  the  case  out  of  the  statute  of  Anauds.  The  true  reason  probably  is,  that  a 
sale  at  auction,  being  open  and  visible,  and  in  presence  of  witnesses,  either  competi- 
tors, or  persons  present  and  closely  watching  the  proceeding,  there  is  less  danger  of 
fraud  and  perjury,  in  proving  the  making  and  terms  of  the  contract,  and  so  the  main 
reason  for  requiring  a  memorandum  in  writing  does  not  exist.  The  technical  ground 
is,  that  the  purchaser,  by  the  very  act  of  bidding,  connected  with  the  usage  and  prac- 
tice of  auction  sales,  loudly  and  notoriously  cfdls  on  the  auctioneer  or  his  clerk  to 
put  down  his  name  as  the  bidder,  and  thus  confers  an  authority  on  the  auctioneer  or 
clerk  to  sign  his  name,  and  this  is  the  whole  extent  of  the  audiority.  But  this  pre- 
supposes, that  the  name  is  thus  written  on  a  book  or  memorandum  prepared,  under  a 
caption  stating  the  subject-matter  and  terms  of  the  sale ;  or  on  the  catalogue,  adver- 
tisemeut,  or  written  or  printed  conditions  of  8%le;  or  $Q  dofixiitely  teftoisg  thMeto» 


Sale  of 
gmwmg 


^  SALS  OF  USAL  PltOPERTT.  309 

In  like  manner,  an  agreement  for  jt>nma  ve»lUT<i^  or  growing  grass,      Rkal 
whereby  the  exclusive  right  to  the  land  is  obtained  for  a  limited  time,    P*<>*«*^« 
and  for  given  purposes,  has  been  held  to  be  within  the  statute  (a),^ 
and  so  has  a  contract  for  the  sale  of  growing  hops  (6),  or  growing 
turnips  (<?),  in  which  no  time  was  stipulated  for  their  removal,  and  "eropi 
where  the  parties  did  not  treat  the  land  as  a  mere  warehouse  for  the 
hops  and  turnips.^ 

But  where  potatoes,  in  a  matured  state  of  growth,  were  sold  by  ^*"*'  ^ 
parol,  and  it  was  agreed  that  they  should  be  taken  irjvmediately,  the  ject. 
Q)urt  held  that  this  was  not  a  contract  which  conferred  any  interest 
in  the  land ;  as  the  parties  contemplated  nothing  but  the  mere  sale 
of  a  personal  chattel  (d).  So,  where  there  was  a  sale,  at  so  much 
per  acre,  of  potatoes  stated  to  be  then  growing,  and  the  purchaser 
was  to  take  them  away,  but  no  time  was  appointed  for  so  doing ;  the 
Court  held,  that  the  contract  conferred  no  exclusive  right  to  the 
land,  and  was  not  within  the  4th  section  (e).  So,  in  Evans  v,  Bob- 
erts  (/),  a  parol  agreement  to  purchase  a  crop  of  potatoes,  to  be 
turned  up  by  the  seller,  was  held  not  to  be  within  £he  4th  section, 
although  the  crop  was  in  a  growing  state  at  the  time  of  the  sale ; 
and  Littledale,  J.,  said,  that  a  sale  of  any  produce  of  the  earth,  reared 


Carrington  v.  Roots,  2  M.  &  W.  248.  (c)  Emmerson  v.  Heetis,  2  Taunt.  38. 

(b)  Waddington  r,  Briatow,  2  B.  <&  P.        (rf)  Parker  v.  Staniland,  11  Ea«t,  3 
45i.    But  probably  such  a  case  wonld        (e)  Warwick  v.  Brace,  2  M.  &  S.  205. 


now  be  decided  differently.  Per  Parke,  (/)  5  B.  &  C.  829;  S.  G.  2  D.  &«.  611. 
B.,  RodweH  v.  PMlUps,  9  M.  &  W.  501, 

M  to  make  the  paper  referred  to  a  part  of  the  memorandum.  The  bid  la  in  the  na- 
ture of  an  affirmative  answer ;  and  it  is  necessary  to  consider  the  proposal,  in  order 
to  understand  the  effect  of  the  answer.  Both  together  may  constitute  a  contract,  or 
the  memorandum  of  a  contract,  ftrom  which  its  substance  and  terms  may  be  gathered. 
In  a  recent  case  in  this  court,  it  was  held,  that  the  putting  down  the  name  of  a  bidder 
was  not  a  sufficient  memorandum,  because  it  was  not  under  such  a  caption,  and  did 
not  so  definitely  refer  to  any  catalogue,  adyertisement,  written  or  printed,  or  condi- 
tions of  sale,  as  to  make  them  a  part  of  the  memorandum.  Morton  v.  Dean,  18  Met- 
calf,  385.  Commonly,  the  advertisement  expresses  the  property  to  be  sold,  and  if 
not  the  names  of  the  owners,  the  actual  owners,  represented  by  the  auctioneer,  to- 
gether with  the  time  and  other  terms  of  payment ;  so  that  when  the  name  of  the 
bidder,  and  the  price  are  added,  the  whole  constitutes  the  elements  and  substance  of 
a  complete  contract.  But  it  may  be  asked,  a  contract  between  whom  ?  Obviouslyt 
the  owner  or  owners  on  one  side,  and  the  purchaser  or  purchasers  on  the  other. 
JMma  fadet  therefore,  the  auctioneer's  memorandum,  or  a  memorandum  by  the  bidder, 
in  his  own  name,  constitutes  such  a  contract."  For  instances  of  memorandums  that 
liaye  been  held  sufficient  or  insufficient,  see  ante,  67,  note ;  Morton  v.  Dean,  13Metoalf, 
385  ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch.  8,  sec.  3,  p.  130,  et  seq. 

1  The  case  of  Crosby  v.  Wadsworth,  was  questioned  in  Frear  v.  Hardenburgh,  5 
John.  272.  See  also  Mumford  v,  Whitney,  15  Wendell,  386,  387  ;  Cutler  v.  Pope,  18 
Blaine,  379,  380.  In  this  last  case,  it  was  held,  that  grass  already  grown,  and  in  a 
condition  to  be  cut,  may  be  sold  by  parol.  Wheat  growing  is  a  mere  chattel,  and  the 
property  in  it  will  therefore  pass  by  parol,  and  without  writing,  the  statute  of  frauds 
respecting  the  sale  of  an  interest  in  land,  not  applying  to  such  a  case.  Austin  v. 
Sawyer,  9  Cowen,  39 ;  Whipple  v.  Foot,  3  Johns.  i22 ;  Stewart  v.  Doughty,  9  Johns. 
112.  An  agreement  for  t^e  sale  of  mulberry  trees,  growing  in  a  nursery  and  raised 
to  be  sold  and  transplanted,  to  be  delivered  on  the  ground  where  they  are  growing, 
upon  payment  therefor  being  made,  is  not  a  contract  for  the  sale  of  an  interest  in  or 
concerning  lands,  &c.  within  the  statute  of  frauds,  in  Massachusetts.  Whitmarsh  v. 
Walker,  1  Met.  313 ;  Miller  v.  Baker,  1  Metoalf,  27.  See  Mumford  v,  Whitney.  15 
Wend.  380;  Adams  o.  Smith,  Breese,  221. 

^  But  see,  both  as  to  hops  and  turnips,  1  Sugden,  Y.  &  P.  (7th  Am.  ed.)  Ch.  3,  sec. 
2,  p.  114 ;  Dunne  v.  Ferguson,  1  Hayea,  541 ;  Addison,  Coatr.  92,  93 :  Jones  v.  Flint, 
10  AdoL  <fc  SIL  758. 
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Rbal  by  labor  aad  expense,  whether  it  were  in  a  state  of  maturity  or 
Pkofbstt.  jjq^^  provided  it  were  in  actual  existence  at  the  time  of  the  ocntract, 
^■''^^^"^^  was  no  t  a  sale  of  an  interest  in  or  concerning  land  within  the  4th 
section  of  the  statute  (g).  So,  in  Smith  v.  Surman :  (A),  where  itap- 
r  *273  1  P^*^r6<i  ^^^  ^^  plaintiflF,  who  was  the  **owner  of  trees  growing  on 
Coatraots  ^^  land,  verbally  agreed  with  the  defendant  to  sell  him  ^  timber 
oreating  at  SO  much  per  foot ;  and  that  the  plaintiff  had  cut  some  of  the 
eS;  kl*'"  *^^®s  when  the  bargain  was  made,  and  was  about  to  cut,  and  by  the 
land.  contract  became  bound  to  cut  the  remainder :  the  Court  held  that 

this  was  substantially  a  contract,  not  for  growing  trees,  but  for  tim- 
ber, the  produce  of  the  trees  when  severed  from  the  freehold.  And 
in  the  same  case,  Littledale,  J.,  expressed  himself  as  being  of  opinion, 
that  even  if  the  contract  had  been  for  the  sale  of  the  trees,  with  a 
specific  liberty  to  the  vendee  to  enter  the  land  to  cut  them,  such  a 
contract  would  not  have  given  him  an  interest  in  the  land  within 
the  meaning  of  the  statute  (i).^ 

In  Watts  V,  Friend  (A),  A.  agreed  to  supply  B.  with  a  quantity  of 
turnip  seed,  and  B.  agreed  to  sell  the  crop  of  seed  produced  therefrom 
at  Is,  per  busJiel:  and  this  was  held  to  be  substantially  a  contract 
for  the  sale  of  goods  within  the  17th  section ;  and  not  a  contract 
conferring  an  interest  in  land  under  the  4th  section  ;  "  for,''  as  was 
observed  by  Lord  Tenterden,  C.  J.,  "  the  thing  agreed  to  be  deliv- 
ered would,  at  the  time  of  delivery,  be  a  personal  chattel." 

The  case  of  Scorell  v.  Boxall  (I)  was  an  action  of  trespass  for  cut- 
ting and  carrying  away  underwood.  The  plaintiff  had  purchased  it 
whilst  standing,  and  was  to  cut  it  down  ;  but  it  did  not  appear  when 
it  was  to  be  cut ;  or  what  state  it  was  in  as  to  growth  at  the  time  of 
the  contract ;  or  whether  the  price  depended  on  the  quantity  pro- 
duced. But  still  the  plaintiff  was  nonsuited,  on  the  ground  that 
the  contract  was  within  the  4th  section  of  the  statute :  and  Mr. 
Baron  HuUock  drew  a  distinction  between  corps  and  other  articles 
which  are  raised  by  the  industry  of  man,  and  are  emblements ;  and 
things  which  give  na  annual  profit,  and  go  to  the  heir,  as  trees  (w). 
It  is  difficult  to  reconcile  all  the  decisions  and  dicta  on  this  sub- 
ject ;  there  being,  as  has  been  said,  no  general  rule  laid  down  in 
any  one  of  the  cases,  that  is  not  contradicted  by  some  other  (n). 

(ff)  And  see  Sainsbury  v,  Matthews,  4  land,  need  not  be  in  writing,  because  it  is 

M.  &  W.  343.  a  bare  chattel ;  to  which  Powell,  J.,  is  po- 

(k)  9  B.  &  G.  561.  ported  to  have  agreed.    This  dictum  how- 

(f)  9  B.  &  C.  d73.  ever  was  cited  without  disapprobation  by 

(k)  10  B.  &  C.  446.  Holroyd,  J.,  in  Mayfield  v.  Wadslcy.  3  B. 

(J)  1  Y.  &  J.  396.  &  C.  364 ;  S.  C.  6  B.  &  R.  224. 
(m)  The  learned  Baron  also  questioned        (n)  Per  Lord  Abinger,  BodweU  v,  Phil- 

the  dictum  of  Treby,  C.  J.,  in  1  Ld.  Raym.  lips,  9  M.  &  W,  601,  606. 
182,  that  a  sale  of  timber,  growing  upon 

1  Claflin  9.  Carpenter^  4  Metcalf,  680.  So  an  agreement  by  the  owner  of  land,  that 
another  may  cut  down  the  trees  on  the  land,  and  peel  them,  and  take  the  bark  to  his 
own  use,  is  not  within  the  statute  of  frauds  regarding  the  sale  of  an  interest  in  land. 
Nettleton  v.  Sikes,  8  Metcalf,  34.  See  Erskine  &.  Plummer,  7  Greenl.  447 ;  Mumford 
V.  Whitney,  16  Wendell,  380 ;  Adams  v.  Smith,  Breese,  221. 

But  in  Green  v,  Armstrong,  1  Denio,  660,  an  agreement  for  the  sale  of  growing 
trees,  with  a  right  to  enter  on  the  land  at  a  future  time  and  remoye  them,  was  held 
to  be  a  contract  for  the  sale  of  an  interest  in  land  and  to  require  a  writing  to  support 
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But  thaB  much  appears  to  be  now  settled,  viz.  that,  with  respect  to      Bbal 
emblements  or  fructus  industriales,  a  contract  for  the  sale  of  them    ^*®"*''- 
while  growing,  whether  they  have  arrived  at  maturity  *^or  not,  and  ^^^^T^ 
whether  they  are  to  be  taken  oflf  the  ground  by  the  buyer  or  the  L    2' ^  J 
seller,  is  not  a  contract  for  the  sale  of  an  interest  in  land  ;^  but 
that  a  contract  for  the  sale  of  a  crop  which  is  the  natural  produce 
of  the  land,  if  it  be  unripe  at  the  time  of  the  contract,  and  is  to  be 
taken  off  the  land  by  the  buyer,  is  a  contract  for  the  sale  of  an  in-  How  far  a 
terest  in  land  within  the  statute  (o),^  lioenBe  to 

A  mere  Kcenae  to  use  land,  such  as  a  parol  agreement  for  liberty  within  the 
to  stack  coals  on  a  close  for  seven  years,  with  the  sole  use  of  that  statnte. 
part  of  the  close  during  the  seven  years  (p) ;  or  to  stack  hay  on 
land  for  a  convenient  time  until  sold  (q),  has  been  held  not  to  be  a 
contract  concerning  land  within  the  4th  section  of  the  statute.  So 
a  parol  license  to  put  a  skylighfc  over  the  defendant's  area,  which  im- 
peded the  light  and  air  from  coming  to  the  plaintiff's  house  through 
a  window,  has  been  held  not  to  be  within  the  Statute  of  Frauds  as 
relating  to  an  interest  in  land  (r).  But,  although  a  parol  license 
to  enter  upon  land  may  be  an  excuse  for  a  trespass  till  such  license 
is  countermanded,  it  is  clear  that  such  a  license  cannot  be  made 
available  io  any  way  as  a  contract  (s).^    And  it  would  appear  to  be 

(o)  Jones  9.  Flint,  10  A.  &  E.  753 ;  2  P.  piece  of  waste,  and  erect  a  cottage,  was  held 

&  t>.  59 1 ;  RodweU  v.  rhillips,  9  M.  &.  W.  not  to  confer  an  interest  in  land ;  and  see 

601 ;  Sainsbury  r.  Matthews,  4  M.  &  W.  Taylor  t* ,  Waters,  7  Taunt  884. 

343;  Carrington  r.  Roots,  2M.  &  W.  248;  (q)    Webb  v.    Paternoster,    Palm.    71; 

1  Wms.  Sannd.  277  c.  Poph.  161 ;  and  8.  C.  2  Roll.  R.  143,  162, 

{p)  Wood  p.  Lake,  Say.  R.  3 ;  reported  (r)  Per  Lord  Ellenborongh,  C.  J.,  Win- 
also  13  M.  &  W.  848,  n.  (a) ;  and  see  Rex  ter  v,  Brookwell,  8  East,  310. 
9.  The  Inhabitnats  of  Horndon,  4  M.  &  S.  («)  Carrington  v.  Roots,  2  M.  &  W.  248. 
662,  where  a  personal  licAise  to  inclose  a 

it.  So,  in  Olmstead  v.  Miles,  7  N.  Hamp.  522,  a  sale  of  timber  growing  upon  land, 
with  an  agreement  that  the  purchaser  should  have  twenty-five  years  within  which  to 
take  it  off,  was  held  to  be  a  a  sale  of  an  interest  in  land,  and  requiring  a  writing 
within  Stat.  1791,  of  New  Hampshire.  Mr.  Justice  Parker  said ; — "  It  purports  to  be 
a  transfer  of  an  interest  in  land,  as  the -plaintiff  was^to  have  the  timber  remain  and 
crow  upon  the  land,  if  he  pleased,  and  take  it  off  at  such  period  within  the  twenty- 
ift  years  as  he  should  see  fit."  See  Putney  v.  Day,  6  N.  Hamp.  430.  This  seems  to 
be  the  ground  upon  which  the  case  of  Ci*osby  v,  Wadsworth,  6  East,  602,  cited  ante, 
272,  turned,  namely,  that  the  contract  was  for  the  sale  of  a  crop  of  growing  grass, 
lor  the  continued  growth  and  maturity  of  which,  a  certain  interest  in  the  land  was 
necessary.  See  Parker  v.  Staniland,  11  East,  362 ;  Cutler  v.  Pope,  13  Maine,  380,  Per 
Weeton  C.  J. ;  Griffith  v.  Puleston,  14  Law  J.  Rep.  N.  a  Exc.  83 ;  1  Sugden,  Y.  <fe  P. 
(7Ui  A  A.  ed.)  Ch.  3,  sec.  2,  p.  113,  and  note. 

1 1  Sugden,  V.  <&  P.  (7th  Am.  ed.)  Ch.  3,  see.  2 ;  Addison,  Contr.  92,  93.  And  the 
mere  license  to  come  upon  the  land  for  the  purpose  of  gathering  and  securing  the 
erop,  which  is  incident  to  such  a  contract,  is  not  a  sale  of  a  right  concerning  land 
irithin  the  meaning  of  the  statute  of  frauds.  Addison,  Contr,  92,  93  ;  Whitmarsh 
V.  Walker,  1  Metcalf,  813 ;  Jones  v,  FUnt,  10  Adol.  &  EIL  763. 

*  See  ante,  272,  note. 

*  This  seems  to  be  tiie  clear  result  of  the  authorities.  A  parol  license  to  enter  on 
land  will  excuse  what  would  otherwise  be  a  trespass  ;  but  it  cannot  avail  as  a  con- 
tract respecting  the  land,  or  convey  any  interest  in  it,  or  any  permanent  right  to  use 
it.  See  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch.  3,  sec.  1,  p.  106  to  111,  where  the  cases 
referred  to  below,  touching  this  point,  will  be  found  stated  and  commented  on.  Bridges 
V.  PurceU,  1  Dev.  &  Bat  492  ;  Cooke  t;.  Steams,  11  Mass.  637  ;  Mumford  v.  Whitney, 
16  Wendell,  380;  Prince  v.  Case,  10  Conn.  375;  Seidenspargcr  v.  Spear,  17  Maine, 
123 ;  Stevens  r.  Stevens,  11  Metcalf,  251,  257 ;  3  Kent  ((ith  ed.)  462  ;  Whitmarsh  v. 
Walker,  1  Metcalf,  313 ;  Claflin  v.  Carpenter,  4  Metcalf,  683 ;  NetUeton  v,  Sikes,  8 
Metealf,  34;  Sampson  r.  Bumside,  18  N.  Hamp.  264 ;  Woodbury  v.  Parshley,  7  N. 
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now  well  decided — that,  in  general,  an  easement  upon  the  land  of 
another  cannot  be  acquired  merely  by  parol  license  (t).  So  that  the 
above  cases  of  Webb  v.  Paternoster,  Wood  v.  Lake,  and  Taylor  v. 
Waters,  may  be  considered,  in  so  far  as  they  support  a  contrary  doc^ 
trine,  to  be  no  longer  law  (w). 

It  has  also  been  decided,  that  if,  after  a  lease  has  been  granted, 
the  landlord  make  improvements  on  the  estate,  in  consideration  of 
an  agreement  by  the  tenant  to  pay  an  additional  sum  per  armum : 
this  is  an  ageement  collateral  to  the  land,  and  is  good  though  not 
reduced  into  writing  (x).^  And  so  it  has  been  held,  that  an  agree- 
ment by  the  landlord  with  an  outgoing  tenant  to  take  the  tenant's 
fixtures  at  a  valuation,  is  not  an  agreement  relating  to  an  interest 
in  land  within  the  statute  (y).^ 

^A  contract  for  the  sale  of  railway  shares  is  not  within  the  4th 
section  of  the  statute  (z). 

And  so  a  contract  which  relates  merely  to  the  investigation  of  a 
title  to  land,  and  provides  for  the  payment  of  the  costs  of  such  in- 
vestigation, is*  not  within  the  statute  (a). 


(t)  Wood  V.  Leadbitter,  13  M.  &  W.  838 ; 
Taplln  V.  Florence,  10  0.  B.  744 ;  20  L,  J., 
G.  P.  137 ;  Hewlins  v,  Shippam,  5  B.  &  0 
222 

(u)  Id.;  and  1  Sugd.  V.  &  P.  139. 

(x)  Hoby  V.  Roebuck,  2  Marsh.  R.  438 
S.  0.  7  Taunt.  lo7.  See  l^ice  v.  Lejburn, 
Gow,  R.  109. 


26 


(v)  Hallen  v.  Runder,  1  Cr.  M.  •&  R. 
6. 


(z)  Bradley  v.  Holdsworth,  3  M.  &  W. 
422;  Duncuft  v.  Albrecht,  12  Sim.  189. 
It  hafl  been  held,  in  Ireland,  that  a  con- 
tract for  the  sale  of  shares  in  a  mine  is 
within  the  statute ;  Boyce  v.  Green,  Bat^, 
608 ;  but  as  to  this,  qucere  f  See  CurUng 
p.  Flight,  12  Jur.  123. 

(a)  Per  Curiam,  Jeakes  v.  White,  6 
Exch.  873,  878. 


Hamp.  237 ;  Ameriscoggin  Bridge  v.  Bragg,  UN.  Hamp.  Ig2 ;  Wilson  v.  Chatfant,  15 
Ohio,  248  ;  Gale  and  Whately  on  Easements,  Ch.  3,  p.  19,  et  seq. ;  PhilUps  v.  Thompson, 
1  John.  Ch.  144,  14^ ;  Ricker  v.  Kelly,  1  Greenl.  117 ;  Clement  v.  Durgin,  5  QreenL  9 ; 
Miller  v.  Auburn  R.  R.  Co.  1  Hill  (N.  Y.)  61 ;  Hays  v.  Richardson,  1  GiU  &  John. 
336  ;  Inland  v.  Gassett,  17  Vermont,  403 ;  Harris  v.  MiUer,  1  Meigs,  158. 

In  Sampson  v.  Burnside,  13  N.  Hamp.  264,  it  was  held,  that  a  parol  Ucense,  to  enter 
on  land  and  lay  down  aqueduct  logs,  for  the  purpose  of  conveying  water  from  a  spring 
to  the  adjoining  land,  with  liberty  to  enter  from  time  to  time  to  examine  and  repair 
the  same,  is  not  a  sale  of  land,  or  an  interest  in  land,  within  the  statute.  But  a  U> 
cense,  which,  in  its  nature,  amounts  to  a  grant  of  an  interest  in  land,  must  be  in 
writing.    Cook  v.  Steams,  11  Mass.  537,  538. 

A  right  of  permanently  overflowing  the  land  of  another,  by  a  miU-dam,  to  be  con- 
structed below  his  line,  is  a  hereditament ;  and  a  contract  for  the  sale  of  it  most 
therefore  be  in  writing.  Harris  v.  Miller,  1  Meigs,  158.  But  a  claim  for  damages 
caused  by  flowing  land  by  means  of  a  mill-dam  may  be  waived  by  paroL  Seymoor  v. 
Carter,  2  Metcalf,  520.  By  the  Massachusetts  Statute  of  Frauds  (Rev.  Stats,  o.  59,  § 
29),  an  oral  license  to  erect  and  continue  a  mill-dam  on  one's  land  is  of  no  legal 
validity,  as  against  a  subsequent  grantee  of  the  land.  Stevens  v,  Stevens,  11  Metoalf, 
251.  A  parol  license,  granted  by  the  owner  of  land  to  another,  to  take  trees  from  the 
land,  as  long  as  he  to  whom  the  license  is  granted  pleases,  expires  with  the  life  of 
him,  who  grants  it.  Putney  v.  Day,  6  N.  Hamp.  430 ;  Prince  v.  Case,  10  Conn.  375. 
It  must  be  acted  on  within  a  reasonable  time.  Gilmore  v.  Wilbur,  12  Pick.  120.  A 
parol  license  execut-ed  cannot  be  revoked.    Id. ;  3  Kent.  (5th  ed.)  451,  452. 

It  seems,  that  an  agreement  fixing  the  boundaries  between  the  two  adjoining  pro- 
prietors of  land  is  binding,  when  executed,  and  is  not  within  the  statute  of  frauds. 
Boyd  V,  Graves,  4  Wheat.  502.  This,  however,  must  be  in  a  case  where  the  boundariei 
are  doubtful    Yarborough  v.  Abernethy,  1  Meigs,  413. 

1  Brackett  v.  Evans,  1  Cushing,  79 ;  Lowe  v.  Winters,  5  Cowen,  263 ;  Owen  v,  Estes, 
5  Mass.  330 ;  Weld  v.  Nichols,  17  Pick.  538 ;  Preble  v.  Baldwin,  6  Cushing,  549. 

^  Sec  Bostwick  v.  Leach,  3  Day,  475.  So  a  parol  contract  for  the  sale  of  improve- 
tiients  u})on  public  lands  is  valid.  Zickafosse  v.  Hulick,  1  Morris,  175.  See  Froar  v. 
Hardenborgh,  5  John.  272;  Benedict  v.  Bebee,  11  John.  145. 
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If  an  entbre  agreement  be  made  for  the  sale  of  real  estate,  and       Bbal 
of  goods ;  and  the  agreement  as  to  the  land  be  void  by  virtue  of  ^^pkett. 
the  statute,  the  agreement  as  to  the  personalty  will  also  be  void  (6).^ 
Bat  where  A.,  being  the  occupier  of  a  farm,  quitted  it  on  the  25th 
of  May,  1821,  and  was  succeeded  in  the  possession  by  B. ;  and  it  ap-  Toidin' 
peared  that  A.  had  sown  forty  acres  with  wheat,  and  that,  at  a  meet-  part  under 
ing  between  A.  andB.  in  February,  1821,  A.  asked  B.  if  he  would  gj^^^t^  jg 
take  the  forty  acres  of  wheat  at  200Z,  telling  him  that  if  he  did  not  void  alto- 
he  should  not  have  the  farm  ;  and  B.  said  that  he  would  take  it ;  and  a  gather. 
person  present  then  valued  the  dead  stock,  and  having  so  done,  asked 
to  whom  he  was  to  value  it,  and  B.  said  it  was  to  be  valued  to  him ; 
and  he  then  promised  to  pay  A.  for  the  wheat  and  dead  stock  on  a 
given  day  ;  and  B.  actually  paid  a  sum  of  money  on   account,  and 
took  possession  of  the  farm,  the  growing  wheat,  and  the  dead  stock; 
it  was  held,  in  action  for  the  value  of  the  crops  and  goods,  that  the 
contract  for  the  dead  stock  was  distinct  from  the  contract  as  to  the 
wheat  and  the  farm,  and  therefore,  that  A.  was  entitled  to  recover 
for  the  dead  stock  (c).^ 

So  if  a  party  fell  and  remove  timber,  or  take  away  a  growing  9^^ , 
crop,  under  a  void  parol  contract,  he  becomes  liable,  on  a  new  im-  statute  in 
plied  contract,  as  for  goods  sold ;  although  he  could  not  have  been  which  a 
sued  on  the  original  contract  (d).^  And  so,  if  a  party  repair  premises  F^'i^iJ^^^ 
under  a  void  parol  agreement  so  to  do,  in  consideration  of  the  as-  ^n  ^^  i^- 
signment  of  a  lease,  which  the  other  party  refuses  to  assign,  an  ao-  plied  con- 
tion  for  work  and  materials  may  be  maintained  to  recover  the  value  *'**'^ 
of  the  repairs  actually  done  (e).     But  it  would  appear,  that  an  agree- 
ment by  a  lessee  to  transfer  his  interest  in  a  term  not  exceeding 
three  years,  which  is  void  within  the  statute,  as  not  being  in  writing, 
cannot  operate  as  an  tftiderlease  (/). 

**At  law,  part  performance  of  a  parol  agreement  will  not  exempt  it  r  ©276  ] 

(6)  Cooke  p.  Tombs,  2  Anst.  420.    See  S.  C.  5  D.  &  R.  224. 

Earl  of  Falmouth  v.  Thomas,  I  C.  &  M.  (rf)  See  lb.;  Teall  v.   Auty,  7  Mooro, 

89;  Mechelen  v.  Wallace,  7  A.  &  E.  49;  647;  Bragg  ».  Cole,  6  Id.  114;  Poultert;. 

Vaughan  v.  Hancock,  3  C.  B.  760;  1  Sug.  Killingbeck,  1  B.  &  P.  397. 

V.  &  P.  159.  («)  Gray  r.  Hill,  1  R.  &  M  420. 

(c)  Mayfield  v.  Wadsley,  3  B.  &  C.  357;  (/)  Barrett  v.  Rolph,  14  M.  &  W.  348. 

1  Thayer  v.  Hock,  13  Wendell,  53,  If  part  of  an  entire  promise  be  void  by  the  stat- 
ute of  frauds  the  whole  is  void.  Van  Alstine  v.  Wimple,  5  Cowen,  162  ;  Loomis  v. 
Newhall,  15  Pick.  159 ;  Crawford  v.  MoiTell,  8  John.  253 ;  Forquet  v.  Moore,  16  Eng. 
Law  &  Ef).  406 ;  ante,  56,  note  ;  post,  579,  note.  A  contract  for  the  purchase  of  coal 
at  Philadelphia,  and  to  pay  for  the  freight  of  the  same  to  Boston,  if  void  by  the  stat- 
ute of  frauds,  as  to  the  sale,  is  void  also  and  cannot  be  enforced  as  to  the  freight, 
though  the  latter  part,  if  it  stood  alone,  would  not  be  within  the  statute.  Irvine  v. 
Stone,  6  Cushing,  5^38. 

^  So  in  all  cases  where  the  promise  is  not  entire^  and  the  part,  which  would  be  void 
under  the  statute,  can  be  separated  from  the  rest-,  the  part  so  remaining,  if  otherwise 
valid,  may  be  enforced.  Per  Metcalf  J.  in  Irvine  v.  Stone,  6  Cushing,  511 ;  Exparte 
Littlejohn,  3  Mont.  Deao.  &  DeGex,  182  :  Wood  v,  Benson,  2  Crompt.  &  Jervis,  94. 

'  Brackett  v.  Evans,  1  Cushing,  79 ;  Linscott  v  Mclntire,  15  Maine,  201,  and  other 
cases  in  note,  post,  276.  And,  although  an  agreement  for  a  partnership  in  the  pur- 
chase and  sale  of  real  estate,  may  be  within  the  statute  of  frauds ;  Collyer,  Partn.  § 
3,  and  notes  ;  yet  if  lands  have  been  purchased  and  sold  and  a  profit  made  under  a 
Terbal  agreement  between  two  persons  to  purchase  and  sell  them  and  to  divide  the 
profits,  the  staiute  of  frauds  will  not  avail  as  a  defence  to  an  action  of  account  by 
one  of  them  against  the  other,  concerning  the  profits,  which  are  in  the  hands  of  the 
latt«r,    Bunnel  v,  Taintor,  4  Conn.  568.    See  Linscott  v.  Mclntirej  15  Maine,  201. 
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Realfhop-  from  the  operation  of  the  Statute  of  Frauds,^  but  where  there  is  a 

""•  concluded  agreement,  although  it  be  void  within  the  statute,  a  court 

^^^'^^y"^^  of  equity  wQl  take  it  out  of  the  statute,  provided  it  has  been  partly 

Sirt  pep-  ®x^ii*^ » ^  as  where  possession  has  been  delivered  and  taken  there- 

formance  under,  or  the  like  (^).^ 

!ji«^!S^         iff)  Thynne  v.  Earl  of  GlengaU,  2  H.  L.    liffe,  6  My.  &  Cr.  167,  177 ;  1  Sugd.  V.  & 

out  ofthe   ^*'  ^^^»  ^^^ '  ^^  ^^^'  ^^ '  Mundy  v.  Jo-    P.  199 ;  Con.  View.  100. 

Btatute. 


1  Adams  v,  Townsend,  1  Metcalf,  483 ;  Norton  v,  Preston,  15  Maine,  14 ;  Sherburne 
V.  Fuller,  5  Mass.  138  ;  Kidder  v.  Hunt,  1  Pick.  328 ;  Oriswold  v.  Messenger,  6  Pick. 
517 ;  Thompson  i;.  Gould,  20  Pick.  134 ;  Jackson  v.  Pierce,  2  «fohn.  223 ;  Freeport  v. 
Bartol,  3  Greenl.  340;  Barrickman  p.  Knydendall,  6  Blackf.  22,  24;  Eaton  v,  Whita- 
k^r,  18  Conn.  222,  231.  If,  howeyer,  lands  are  actually  conveyed  in  execution  of  a 
parol  contract,  such  performance  will  take  the  case  out  of  the  statute,  so  far  as  to 
enable  the  grantor  to  recover  the  consideration  promised  to  be  paid  by  the  grantee, 
lanscott  V,  M'Intire,  15  Maine,  201 ;  Brackett  v.  Evans,  1  Cushing,  79,  82 ;  Pomeroy  v. 
Winship,  12  Mass.  523 ;  Bowers  v.  Bell,  20  John.  338 ;  Baxter  v.  Gray,  14  Conn.  119 ; 
Wilkinson  v.  Scott,  17  Mass.  249  ;  Dillingham  v.  Runnels,  4  Mass.  400 ;  Hess  v.  Fox, 
10  WendeU,  436 ;  Sherburne  v.  Fuller,  5  Mass.  138. 

Expenses  incurred  in  faith  of  a  parol  agreement,  which  is  violated  by  the  party 
receiving  the  benefit,  may,  at  law^  be  recovered  in  an  action  of  indebUatut  atsumptU. 
Kidder  v.  Hunt,  1  Pick.  328  ;  Richards  v.  Allen,  17  Maine,  296  ;  Luey  v.  Bundy,  9  N. 
Hamp.  298.  If  money  has  been  paid  to  him,  it  may  be  recovered  back.  If  labor  has 
been  performed  for  him,  a  compensation  for  it  may  be  recovered.  Lane  v.  Shackford, 
5  N.  Hamp.  133 ;  Holbrook  v.  Armstrong,  1  Fairf.  81 ;  Cabot  v.  Haskins,  3  Pick.  (2d 
ed.)  95,  note.  See  Squire  v.  Whipple,  1  Verm.  69  ;  Kidder  v.  Hunt,  1  Pick.  828  ;  Dttlc 
V.  Martin,  3  Wend.  219  •;  Shute  v.  Dorr,  5  Wend.  204;  Burlinghame  v.  BurUnghame,  7 
Cowen,  92 ;  Freeport  v.  Bartol,  3  Greenl.  340 ;  Ricker  v.  Kelley,  1  Greenl.  117  ;  Syler 
V,  Eckhart,  1  Bin.  378 ;  Billington  v.  Walsh,  5  Bin.  129 ;  Harris  v.  Knickerbocker,  5 
Wend.  638  ;  Lockwood  v.  Barnes,  3  Hill,  128. 

A  contract  for  the  sale  of  land,  though  not  in  writing,  is  not  void,  but  voidahk 
merely.  Sims  v.  Hutchins,  8  Smedes  &  Marsh,  328 ;  Minns  f .  Morse,  15  Ohio,  588 ; 
Philbrook  v.  Belknap,  6  Vermont,  383 ;  Whitney  v.  Cochran,  1  Scammon,  210.  See 
Leroux  v.  Brown,  14  £ng.  Law  &  Eq.  347.  While  the  vendor  is  able  and  willing  to 
comply,  the  purchaser  can  maintain  no  action  to  recover  back  the  consideration  paid. 
Duncan  v.  Baird,  8  Dana,  101 ;  Lane  v.  Shackford,  5  N.  ilamp.  133  ;  Shaw  v.  Shaw,  6 
Vermont,  75 ;  Oldham  v.  Sale,  1  B.  Monroe,  78  ;  Coughlin  v.  Knowles,  7  Metcalf,  67 ; 
Sims  V.  Hutchins,  8  Smedes  &  Marsh.  328.  If  a  party  to  a  contract,  which  falls  within 
the  statute  of  frauds,  and  upon  which  he  has  received  an  advance  in  certain  property, 
repudiates  that  contract,  and  declines  to  pay  for  the  property  advanced  in  the  mode 
stipulated,  it  is  regarded  as  equitable  that  he  should  refund  in  the  usual  mode,  for 
money  had  and  for  goods  sold,  and  it  is  not  in  his  power,  without  the  consent  of  the 
other  party,  to  revest  the  title  of  the  specific  things  received.  Hawley  v.  Moody,  24 
Vermont,  603.    And  this  recovery  may  be  had  under  the  general  counts,  ib. 

No  third  person  can  take  advantage  of  the  want  of  a  writing,  where  the  vendor,  of 
whom  performance  is  claimed,  admits  the  agreement,  though  it  might  otherwise  be 
avoided,  as  being  within  the  statute  of  frauds.  Bohannon  v.  Pace,  6  Dana,  194.  See 
Cahm  r.  Bigelow,  18  Hck.  369. 

2  4  Kent  (6th  ed.)  451 ;  Phillips  v.  Thompson,  1  John.  Ch.  131  ;  Eaton  v.  Whitaker, 
18  Conn.  222 ;  Rhodes  v.  Rhodes,  3  Sandt  Ch.  279 ;  Maryland  Savings  Bank,  v.  Schroe- 
der,  8  Gill  &  J.  94 ;  Carlisle  r.Fleming,  1  Harr.  451  ;  Tilton  ».  Tilton,  9  N.  Hamp.  385 ; 
Jenkins  v.  Eldredge,  3  Story  C.  C  181 ;  2  Story,  Eq.  Jur.  §  759;  Annan  v.  Merritt, 
13  Conn.  479,  491 ;  Newton  v.  Swazey,  8  N.  Hamp.  9,  13 ;  Smith  v.  Patton,  1  Serg.  &  K 
80 ;  Wetmore  v.  White,  2  Caines  Cas.  87 ;  Billington  v.  Welsh,  5  Binney,  129,  131 ; 
Niven  v.  Belknap,  2  John.  573,  587.  The  reason  of  this  is  to  prevmt  fraud,  Hamilton 
r.  Jones,  3  Gill  &  John.  127 ;  Heth  v.  Wooldridge,  6  Randolph,  606, 607 ;  M'Kee  v.  Phil- 
lips, 9  Watts,  95,  96.  In  some  of  the  states,  courts  do  not  undertake  to  decree  specific 
performance  of  parol  agreements  within  the  statute,  although  there  has  been  a  part 
performance.  See  Patton  t».  M'Clure,  Martin  &  Yerger,  338 ;  Ridley  v,  M'Nairy,  2 
Humph.  174;  Dwight  p.  Pomeroy,  17  Mass.  803,327;  Brooks  v.  Wheelook,  11  Pick. 
489 ;  Ellis  v.  Ellis,  1  Dev.  Eq.  341 ;  Durin  v.  Moore,  3  Iredell  Eq.  364 ;  Box  r.  Stanford, 
13  Smedes  &  Marsh.  93.  In  Massachusetts  and  Maine,  the  equity  powers  of  the  court, 
by  statute,  extend  only  to  the  specific  performance  of  wriUen  contracts.  Dwight  t». 
Pomeroy,  17  Mass.  303,  327  ;  Brooks  v.  Wheelock,  11  Hck.  489  ;,Bubier  v,  Bubier,  24 
Maine,  42 ;  Rev.  Stat.  Mass.  Ch.  81,  §  8 ;  Rev.  Stat  Maine,  Ch.  96,  §  10;  and  they  have 
no  jurisdiction  to  decree  a  specific  performance  of  a  parol  contract  under  any  circum- 
stances. Steams  v.  Hubbard,  8  Greenl.  420 ;  Wilton  v.  Howard,  23  Maine,  181,  1  Sug- 
den,  V.  &  P.  (7th  Am.  ed.)  160, 161,  and  notes. 

^  As  to  what  will  amount  to  part  performance,  see  1  Sugden,  V.  &  P.  (7th  Am.  ed.) 
Ch.  8,  sec.  7,  and  notes. 
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The  requisites  of  written  memorandum,  as  regards  form  and  %ig-      Real 
nature^  in  pursuance  of  the  provisions  of  the  Statute  of  Frauds,  have    '*opbbtt. 
been  already  noticed  (A).  s^^v^w/ 

3.  Of  the  Action  by  the  Vendor  against  the  Ycndoe  of  an  Estate,  for  Breach 

of  the  Contract  of  Sale. 

It  is  a  general  rule,  that  the  vendor  of  an  estate  cannot  sue  the  ^°*'"^ 
vendee  on  the  contract  to  purchase,  unless  he,  the  vendor,  has  not 
only  shown,  or  ofiFered  to  show  a  good  title,  if  bound  so  to  do  (t),  but 
has  been  always  ready  and  willing  to  execute  a  conveyance  to  the 
vendee  in  terms  of  the  contract  (A) ;  for  the  party  seeking  to  enforce 
an  agreement  of  this  nature,  must  clearly  evince  and  notify  a  wil- 
lingness to  complete  it  on  his  part,  before  the  other  party  can  be 
considered  in  default  (J)?- 

And  so,  where  the  contract  of  purchase  is  conditional,  e,  g.,  on  oh- 
taining  the  sanction  of  a  third  party,  the  vendor  cannot  enforce  such 
contract  without  showing  performance  of  the  condition  (w). 

But  if  the  agreement  to  pay  the  purchase  money  be  wholly  inde- 
pendent of  that  to  convey  the  estate ;  the  vendor,  in  declaring  for 
the  purchase  money,  need  not  aver  that  he  was  ready  and  willing  to 
convoy  tha  property  purchaaed  (n).^ 

Nor,  in  general,  need  the  vendor  show  that  he  actually  oflTered  or  Tender  of 
tendere<l  a  conveyance  to  the  purchaser  (o).^  But  this  rule  would  <»?^«y- 

^                           ^  ^  ^                                                anoe  not 

generaUj 

(A)  Ante,  70,  71.  (2)  Jones  v.  Barklej,  Dougl.  684 ;  Phil-  necessary. 

(0  Where  the  vendor  is  bound  bj  the  lips  «.  Fielding,  2  H.  Bl.  123;  Hawkins 

contract  to  deliver  an  abstract  of  his  title  v,  Kemp,  3  £a8t,  443 ;  1  Sagd.  V.  &  P. 

to  premises  sold,  it  is  not  sufficient  for  374. 

him  to  cause  the  title  deeds  to  be  handed  (m)  Porcher  v.  Gardner,  8  0.  B.  461. 

to  the  purchaser  for  perusal ;  Home  v,  (n)  Mattock  v.  Kinglake,  10  Ad.  &  £11. 

Wingfield,  3  M.  &  G.  33;  3  Scott,  N.  R.  50;  Sibthorp  v.  Brunei,  3  Exch.  826. 

340.  (o)  Poole  p.  HiU,  6  M.  &  W.  836. 

(*)  Poole  V.  HiU,  6  M.  &  W.  835. 

1  Shirley  v.  Shirley,  7  Blackf.  542 ;  Green  v.  Reynolds,  2  John.  145 ;  Ramsay  9. 
Brailsford,  2  Desaus.  582 ;  Tinney  v.  Ashley,  15  Pick.  546 ;  Howe  v,  Huntington,  15 
Maine,  350;  Swan  v.  Drury,  22  Pick.  485 ;  Warren  t;.  Wheeler,  21  Maine,  484;  Sew- 
all  V.  Wilkins,  14  Maine,  168 ;  Ledyard  v.  Manning,  1  Alabama,  153 ;  Halloway  v. 
Daris,  Wright,  129 ;  Sims  o.  Boaz,  11  Smedea  &  Marsh.  318 ;  Green  v.  Green,  9  Cowen, 
49  ;  Morrison  p.  lyes,  4  Smedes  &  Marsh.  652.  A  mere  readiness  to  perform  was  said 
not  to  bo  sujfioient  by  Sutherland  J.  in  Johnson  o.  Wygant,  11  Wendell,  48,  49.  But 
see  Tinney  v.  Ashley,  15  Pick.  546  ;  Low  9.  Marshall,  17  Maine,  232. 

>  Robinson  p.  Heard,  15  Maine,  296.  See  Eveleth  p.  Scribner,  3  Fairfield,  24 ;  1 
Sogden,  V.  &  P.  (7th  Am.  ed.)  Ch.  4,  sec  4,  p.  307 ;  Dox  ©.  Dey,  3  Wendell,  356 ; 
Dicker  p.  Jackson,  6  Mann.  Gr.  &  Scott,  103 ;  Barksdale  v.  Toomer,  2  Bailey,  180 ; 
Bank  of  Columbia  p.  Hagner,  1  Peters,  464,  465;  Ackley  p.  ElweU,  5  Halsted,  304; 
Central  Turnp.  Co.  p.  Valentine,  10  Pick.  142  ;  Bradford  p.  Gray,  3  Yerger,  463 ;  Mor- 
ria  p.  Sliter,  1  Denio,  59  ;  Babcock  p.  Wilson,  17  Maine,  372 ;  Sayre  p.  Craig,  4  Pike,  10. 

*  The  present  English  practice  upon  this  subject  differs  materially  fh>m  that  of 
most  of  the  American  states.  In  this  country,  unless  there  is  some  stipulation  to  the 
contrary,  under  a  contract  to  convey  real  estate,  the  vendor  is  generally  bound  to 
prepare  the  deed  of  conveyance  at  his  own  expense.  In  Massachusetts,  a  party,  who 
contracts  to  execute  and  deliver  a  deed,  is  bound  to  prepare  the  deed,  if  there  be  no 
stipulation  that  it  shaU  be  prepared  by  the  intended  n'antee.  Tinney  p.  Ashley,  15 
Pick.  546.  See  Swan  p.  Drury,  22  Pick.  485.  The  rule  in  Maine  is  the  same.  Hill  p. 
Hobart,  16  Maine,  161.  In  New  York  the  vendor,  who  has  bound  himself  to  give  a 
deed  by  a  certain  day,  must  be  at  the  expense  of  having  it  drawn,  and  must  have  it 
prepared  and  ready  on  that  day.  ConneUy  p.  Pierce,  7  Wendell,  129 ;  Carpenter  p. 
Brown,  6  Barbour  Sup.  Ct.  93.  See  Hacket  p.  Huson,  3  WendeU,  250 ;  Fuller  p.  Hub- 
bard, 6  Cowen,  13, 18,  note ;  Hudson  p.  Swift,  20  John.  23,  27.  In  Pennsylvania  the 
mto  ia  the  eame,  vis.  that  the  vendor  muat  prepare  the  deed.    Sweitier  p.  Hnmmel,  3 
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Real       not  apply  if,  by  the  express  terms  of  the  agreement,  the  vendor 
pjiopEUTY     himself  was  to  prepare  the  conveyance  (p) ;  for,  in  such  a  case,  he 
s.^-v-'^^  must  show  either  that  he  tendered  a  conveyance  to  the  vendee,  or 
[  **277  ]  that  the  latter  discharged  or  excused  him  from  *^preparing  or  tender- 
ing such  conveyance,^  e.  g.  by  signifying  that  he  would  never  ex- 
ecute it ;  or  by  refusing  to  take  or  return  the  abstract ;  oi*  by  refus- 
ing to  accept  the  title ;  or*  it  seems,  by  refusing  to  approve  of  or  dis- 
sent from  the  title  shown  on  the  face  of  the  abstract,  and  to  which 
he  has  made  objections  (g). 

4.  Of  the  Action  hy  the  Vendee  of  an  Estate  against  the  Vendor,  for  Breach 

of  the  Contraet  of  Sale. 

General  jf  the  seller  violate  the  agreement  on  his  part,  either  by  omiting 

"^  **'  to  show  a  good  title  in  due  time,  or  by  refusing  to  execute  the  con- 

veyance ;    the  vendee  may  maintain  an  action  against  the  aveiioneer 
(r),  to  recover  the  deposit ;  but  not  the  expenses  («)  or  interest(t) ;  or 

(p)  It  is  incumbent  on  the  vendee  to  Bamford,  3  Stark.  R.  175. 
prepare  the  conveyance,  even  where  the  (r)  The  anctionoer  is  a  stakeholder  be- 
agreement  is  silent  on  the  subject :  Poole  tween  the  parties ;  Borough  v.  Skinner,  5 
V.  Hill,  6  M.  &  W.  835,  841 ;  1  Sugd.  V.  &  Burr.  2(>:59 ;  Harrington  r.  Hoggart,  J  B. 
P.  376 ;  and  a  stipulation  that  the  convey-  &  Ad.  o77 ;  and,  in  strictness,  an  action 
ance  should  be  at  his  own  expense,  is  may  be  brought  against  him  to  recover  the 
•  equivalent  to  a  provision  that  he  should  deposit,  without  giving  him  notice  of  the 
get  it  ready ;  Seward  v.  Willock,  o  East,  vendor's  default ;  Duncan  r.  Cafe,  2  .M.  & 
19^.  [The  above  is  the  English  rule.  But  W.  244  ;  1  Sugd.  V.  &  P.  70, 
in  most  of  the  American  States,  it  is  gen-  (»)  liCe  r.  ^lann.  Holt,  N.  P.  R.  <>r»9. 
erally  the  duty  of  the  vendor  to  prepare  (0  It  is  decide<l  that  he  is  not  liable  to 
the  conveyance.  See  the  nete  below.J  intei*est,  although  he  place  the  money  in 
(q)  liajrd  V.  Pim,  7'M.  <fe  W.  474  ;  Wil-  the  funds,  and  make  interest  of  it ;  Har- 
mot  V.  Wilkinson,  6  B.  &  C.  606;  Jones  rington  v.  Hoggart,  supra.  In  that  case 
V,  Barkley,  Dougl.  684-.  But  if  the  vendee  the  vendee,  on  the  completion  of  the  pur- 
give  a  bill  for  the  purchase-money,  and  chase,  claime<l  the  interest  which  the  auc- 
kcu  had  possession,  &c.,  he  is  liable  on  the  tioueer  had  made  of  the  money,  in  conse- 
bill  at  all  events.  See  Moggridge  r.  Jones  quence  of  the  money  having  been  invested 
14  Irlast,  486 ;  Swan  v.  Cox,  1  Marsh.  176 ;  in  government  securities,  according  to  the 
Lewis  V.  Cosgrave,  2  Taunt.  2  ;  Archer  i\  vendor's  notice.    The  case  equally  proves 


Serg.  &  R.  228.  So  in  Mississippi,  Standifer  v.  Davis,  13  Sme<les  &  Marsh.  48.  Se« 
Smith  r.  Henry,  2  English,  207  ;  Buckmaster  v.  Grundy,  1  Scammon,  310.  In  Arkan- 
sas, the  purchaser  must  prepare  and  tender  a  deed  and  bear  the  expense  of  it  as  in  the 
English  practice.  Bycrs  v.  Aiken,  o  IMke,  419;  Drennere  v.  Boyer,  5  Pike,  497.  See 
Wade  V.  Killough,  o  Stew.  &  Port.  4.00.  This  being  the  general  rule,  the  vendor,  in  an 
action  against  the  vendee  for  the  purchase  money,  must  show  that  he  has  prepared 
and  tendered  a  deed  of  conveyance,  or  has  offered  to  prepare  and  tender  such  deed 
and  has  been  discharged  or  excused  from  preparing  and  tendering  it  by  the  acts  or 
conduct  of  the  vendee.  See  Green  r.  Reynolds,  2  John.  207  ;  Parker  v.  Parmcle,  20 
John.  130 :  Johnson  v,  Wygant,  11  Wendell,  48 :  Hunt  v.  Livermore,  5  Pick.  395  ;  Kane 
V.  Hood,  13  lick.  281 ;  Warner  v.  Hatfield,  4  Blackf.  392  ;  Tavlor  v.  Perrv,  6  Blackf. 
5»9;  Smith  t».  Henry,  2  English,  207.  In  Tinney  r.  Ashley, 'lo  Pick.  5*6,  Wilde  J. 
aaid ; — "  When  one  party  demands  of  the  other  thc^  x)erfonnance  of  a  mutual  agree- 
ment, by  which  concurrent  acts  are  to  be  performecl  by  each  party,  an  offer  on  the 
part  of  the  party  making  the  demand,  to  perform  his  part  of  the  agreement,  is  im- 
plied and  understood ;  and  when  the  other  party  refVises  to  comply,  he  thereby  dis- 
penses with  any  other  offer.  And  where  he  neglects  to  comply  without  offering  any 
reason  for  his  non-compliance,  the  legal  effect  is  the  same."  Where  the  vendee  has 
given  notice  t«  the  vendor  of  his  refusal  to  perform  the  contract,  no  tender  of  a  deed 
by  the  vendor  is  necessary  to  sustain  a  bill  for  specific  performance.  Crary  t».  Smith, 
2  Comstock,  60;  North  v.  Pepper,  21  Wendell,  636.  See  1  Sugtlen  V.  &  P.  (7th  Am. 
ed.)  Ch.  4,  sec.  4,  p.  305  to  31 1,  and  notes. 

1  Such  would  be  the  general  rule  in  most  of  the  American  states.    And  it  would 
not  be  oonffned  to  oa«es  where  the  Tendor  had  expressly  contracted  to  prepare  the 
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against  the  vendor^  to  recover  the  deposit  and  interest,  with  the  ex-      Real 
penses  incurred ;  and,  in  some  cases,  damages  for  the  loss  of  the  bar-    ^''">^*"tt. 
gain  (v)}  But  in  order  to  recover  the  expenses,  the  plaintiff  must   ^-^^v^^*^ 
show  that  the  defendant  has  entered  into  a  valid  contract,  undertak- 
ing to  make  out  a  title ;  and  he  cannot  recover  if,  for  example,  the 
contract  of  sale  be  not  signed  according  to  the  provisions  of  the 
Statute  of  Frauds(a;). 

And  if  the  contract  be  broken  in  the  purchaser' s  lifetime,  and  a 
loss  accrue  to  his  personal  estate,  his  personal  representative  may 
maintain  the  action  (y). 

The  purchaser  cannot  in  general  institute  proceedings  without  ten-  I*urchasep 
dering  a  conveyance  to  the  vendor,  unless  he  has  been  discharged  ^nera\^ 

from  so  doing  by  the  latter(2).2  And  the  instrument  tendered  must  tenderciii- 

Tayance  to 

that  the  vendee  is  not  entitled  to  interest  3  <fe  4  WiU.  4,  o.  42,  s.  28.                               vendor. 

as  ag%inst  the  auctioneer,  for  the  princi-  {u)  Post,  281. 

pie  is,  that  he  is  not  an  agent,  but  a  mere  \x)  Gosbell  v.  Archer,  2  A.  &  E.  500. 

stakeholder,   and,   as   such,   liable   to  be  {y)  Orme  v.  Broughton,  10  Bmg.  533. 

calle<l  upon  to  pay  the  money  at  any  time.  {z)  Poole  v.  Hill,  6  M.  &  W.  835,  841. 

See  Gabcr  t'.  Driver,  2  Y.  &,  J.  549 ;  Cur-  As  to  the  mode  ol  averring  a  discharge, 

ling  r.  Shuttlcworth,  3  M.  &  P.  368 ;  S.  C.  Thames   Haven,  &c.   Company  v.  Brymer, 

6  Bing.  121 ;  Boyman  v,  Gutch,  7  Bing.  6  Exch.  696,  710. 

379,  3.70;  S.  C.  5  M.  &  P.  222.    See  the 

conveyance,  that  being  his  duty  without  such  special  agreement.  See  next  preceding 
note. 

1  See  Fuller  v,  Hubbard,  6  Cowen,  13 ;  Clark  «.  Smith,  14  John.  329. 

*  Ace.  Byers  v.  Aiken,  5  l*ikc,  419  ;  Drennere  v,  Boyer,  5  Pike,  487,  See  Fairbanks 
V.  I>ow,  6  N.  Hamp.  266 ;  Stockton  v.  George,  7  Howard  (Miss.).  172.  But  in  New 
York  and  most  of  the  American  states  the  purchaser  is  not  bound  to  tender  a  convey- 
ance. His  duty  is  to  tender  the  purchase-money  and  demand  a  deed,  which  the  ven- 
dor must  prepare  and  execute  at  his  own  expense.  See  note  to  page  276  ;  Hudson  v. 
Swift,20  John.  24;  Hacket  v.  Huson,  3  Wendell,  250;  Fuller  ».  Williams,  7  Cowen, 
53 ;  Connelly  v,  Kerce,  7  Wendell,  129  ;  Ishmael  v.  Parker,  13  Illinois,  324 ;  Clarke  v. 
Locke,  1 1  Humph.  300 ;  Western  R.  R.  Corp.  v.  Babcock,  6  Metcalf,  358,  Per  Shaw 
Ch.  J.  To  put  the  vendor  in  default  in  New  York,  it  was  formerly  held  necessary, 
that  the  vendee  should  pay  or  tender  the  purchase  money,  demand  a  deed,  wait  a 
reasonable  time  for  the  vendor  to  have  it  drawn,  and  then  present  himself  to  receive 
it.  Hacket  v.  Huson,  3  WendeU,  2oO ;  Fuller  v,  Hubbard,  6  Cowen,  13 ;  Fuller  t;.  Wil- 
liams, 7  Cowen,  53  ;  Connelly  v.  Pierce,  7  Wendell,  129,  131 ;  Wells  v.  Smith,  2  Ed- 
wards, 78.  See  Smith  u.  Robinson,  II  Alabama,  840;  Hunter  v.  O'Neill,  12  Alabama, 
37.  And  where  the  vendor  died,  the  same  demand  must  have  been  made  and  time 
allowed  to  his  representatives.  Fuller  v.  Williams,  7  Cowen,  53.  But  in  Carpenter 
p.  Brown,  6  Barbour  Sup.  Ct.  Rep.  147,  it  was  held  that  if,  upon  a  sale  and  purchase 
of  land,  the  vendor  covenants  to  deliver  a  deed  of  the  premises  on  a  certain  specified 
day,  and  the  purchaser  has  paid  the  consideration,  and  there  is  nothing  for  him  to  do 
as  a  condition  precedent,  the  duty  of  the  vendor,  to  deliver  the  deed  on  the  day  fixed, 
is  absolute.  He  should,  therefore,  prepare  the  deed,  and  be  ready  to  deUver  it  when 
demanded.  One  request  (even  if  any  request  is  necessary,)  is  enough  to  put  him  in 
default.  And  in  an  action  for  the  breach  of  such  an  agreement,  a  request  or  demand 
need  not  be  laid  specially.  The  general  allegation,  that  the  defendant  was  often  re- 
quested to  execute  a  deed,  is  sufiScicnt.  And  in  this  case,  the  doctrine  stated  above, 
that  the  vendee  should  call  on  the  vendor  and  request  the  execution  of  a  deed,  and 
after  waiting  a  reasonable  time,  call  again  to  receive  it,  is  expressly  declared  not  to 
be  the  law.    See  the  remarks  of  Gridley  J.  pp.  148,  149. 

Under  the  rule,  as  it  was  formerly  supposed  to  exist  in  New  York,  it  was  held,  that  the 
purchaser  might  avoid  the  necessity  of  a  second  demand,  by  tendering,  on  the  first  de- 
mand, a  deed  prepared  for  execution.  Connelly  v.  Pierce,  7  Wendell,  129,  132  ;  Wells 
tr.  Smith,  2  Edwards,  78.  In  case  the  vendor  refused  to  give  a  deed  the  veudee  might 
sue  on  the  agreement  without  waiting  to  have  the  conveyance  prepared  or  presenting 
himself  to  receive  it.    Foote  v.  West,  1  Denio,  544. 

Where  the  purchaser  sues  to  recover  back  part  of  the  consideration  money,  that 
has  been  paid  by  him  on  the  contract,  he  must  show  that  he  has  tendered  the  residue 
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Rbal  be  sach  as  the  vendor  was,  in  conformity  with  his  agreement,  bound 
FBopjEBTT.  ^  execute  (a).  But  the  failure  to  deduce  a  ^itle  (b) ;  or  the  pro- 
2"^^^^"^^^  duction  of  a  bad  title  (c)  ;  or  a  wrongful  resale,  by  the  vendor  (d) ; 
vendee.  ^  ^^^^  render  the  preparation  and  tender  of  conveyance  by  the  pur^ 
[  *278  1  chaser  unnecessary.* 

What  ob-  I^  ^^  s^^^  iheLtf  even  in  a  Court  of  law,  equitable  objections  to  a 
jections  to  title  may  give  a  purchaser  the  right  to  resist  a  contract  or  to  rescind 
title  can  j^  ^^y  g^^  j^j  Boyman  v.  Gutch  (/),  which  was  an  action  by  vendee 
ed  in  a  against  vendor  to  recover  the  deposit,  and  where  the  declaration  al- 
oonpt  of  leged,  that  the  defendant  had  not  a  good  right  or  title,  and  had 
^^'  failed  to  make  or  show  improper  title ;  the  Court  of  Common  Fleii3 

held,  that  they  could  not  consider  whether  the  title  was  of  such  a 
doubtful  description,  as  that  a  Court  of  equity  would  not  compel  an 
unwilling  purchaser  to  take  it ;  but  simply  whether  the  defendant  had 
or  had  not  a  legal  title  to  convey.  In  a  recent  case,  however,  it  was 
held  by  a  majority  of  the  judges  of  the  Court  of  Exchequer,  that 
where  a  question  arises  between  parties  who  are  about  to  enter  into 
the  relationship  of  vendor  and  vendee,  as  to  the  meaning  of  the 
terms  "  a  good  or  sufficient  title,"  there  must  be  such  a  title  as  the 
Court  of  Chancery  would  adopt,  as  a  ground  for  compelling  specific 
performance ;  mud  that,  by  a  stipulation  for  a  good  title  must  be 
understood,  not  such  a  title  as  would  support  a  verdict  for  the  pur- 
chaser, in  an  action  of  ejectment  against  a  mere  stranger ;  but  such 
a  one  as  would  enable  the  purchaser  to  hold  the  property  against  any 
person  who  might  probably  challenge  his  right  to  it  (jr).2 

« 

(a)  Manning  ».  Bailey,  2  Exch.  46  ;  («)  See  2  Sugd.  V.  &  P.  202 ;  Curling  v. 
VonhoUen  v.  Knowles,  12  M.  &  W.  602.  Shnttleworth,  6  Bing.  121,  134. 

(b)  Thames  Haven,  &c.  Company  v.  (/)  7  Bing.  379,  392.  In  this  case  Al- 
Brymer,  5  Exch.  690,  711.  derson,  J.,  said,  that  the  decision  in  Cur- 

(c)  Seward  v.  Willock,  5  East,  198.  ling  v.  Shnttleworth  had  Wn  questioned 

(d)  LoYelock  v.  Franklyn,  8  Q.  B.  371 :  in  the  King's  Bench. 

Knight  v.  Crockford,  1  Esp.  R.  189;  Duke  (g)  Jeakes  p.  White,  6  Exch.  873,  881. 
of  St.  Albans  v.  Shore,  1  tf.  BL  270. 

of  the  purchase  money  and  demanded  a  deed,  so  as  to  put  the  vendor  in  default* 
Hudson  V.  Swift,  20  John.  24.  See  Green  v.  Green,  9  Cowen,  46.;  Fuller  v.  Hubbard,  6 
Cowen,  13.  Where  no  place  is  fixed  for  the  payment  of  the  purchase  money,  a  tender 
of  the  money  and  demand  of  a  deed  at  the  residence  of  the  vendor,  on  the  day  named 
for  the  execution  of  the  contract,  are  a  sufficient  compliance  on  the  part  of  the  pur- 
chaser, and  give  him  a  right  of  action  against  the  vendor.  If  the  latter,  at  the  time 
of  such  tender  and  demand,  be  absent  from  home,  a  personal  tender  is  not  necessary. 
Smith  v.  Smith,  2o  Wendell,  405.    See  Franchat  v.  Leuch,  5  Cowen,  506. 

If  the  obligee  in  a  bond  for  a  deed,  on  the  last  day  of  performance,  say  to  the  obli- 
gor, that  the  money  is  ready  for  him  whenever  he  will  give  a  deed,  but  produces  no 
money,  and  the  other  party  replies,  that  he  will  procure  him  a  deed,  but  immediately 
goes  away,  this  is  not  a  waiver  of  performance  or  a  tender  thereof.  Drummond  v. 
Churchill,  17  Maine,  325. 

Where  there  is  a  joint  obligation,  on  the  part  of  several,  upon  an  offer  of  a  convey- 
ance of  real  estate  by  the  other  contracting  party,  to  accept  the  same  and  pay  there- 
for a  certain  sum  of  money,  it  is  not  necessary  that  the  offer  should  be  made  to  more 
than  one  of  them.    Oatman  v.  Walker,  33  Maine,  67. 

1  If  the  vendor  has  agreed  to  convey  on  the  performance  of  certain  conditions  hy 
the  vendee,  and  has  purposely  incapacitated  himself  to  make  the  conveyance,  the  ven- 
dee is  exonerated  from  the  performance  of  the  conditions  on  his  part.  Miller  v.  Whit- 
ticr,  32  Maine,  203  ;  Newcomb  o.  Brackett,  16  Mass.  161 ;  Eames  v,  9avage,M4  Mass. 
425  ;  Thurston  v.  Franklin  College,  16  Penn.  State  Rep.  154  ;  Nichols  f .  Freeman,  II 
Iredell,  99. 

3  See  1  Sugden,  V.  Sn  P.  (7ih  Am.  ed.)  Ch.  10,  seo.  8,  and  leo.  5  and  notes.    The 
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And  at  all  events,  the  purchaser  is  entitled  to  have  the  title  for      Real 
which  he  bargained ;  and  not  merely  any  good  title,  which  the  seller    Pbo****"* 
may  oflfer  to  make  instead  thereof  (A).  n-^^n^-^ 

•^  ^  Any  good 

title  not 
(A)  Forster  v,  Hoggart,  16  Q.  B.  156.  sufficient. 

character  of  the  deed  of  conveyance,  which  the  vendee  has  a  right  to  require,  will 
depend  upon  the  language  of  the  agreement  to  convey. 

The  following  are  instances  of  the  construction,  which  has  been  given  in  various 
cases  and  by  different  courts,  to  the  language  used  in  agreements  or  covenants  to 
convey.  An  agreement  to  "  execute  a  deed  to  the  vendee,  his  heirs  and  assigns,  for- 
ever," is  satisfied  by  a  conveyance  or  assurance  of  tli«  propei*ty  without  warranty  or 
personal  covenants.  Van  Eps  v.  Schenectady,  12  John.  4^6.  A  deed  without  cove- « 
nants  will  satisfy  an  agreement  to  convey  land  in  fee  simple.  Fuller  v.  Hubbard,  6 
Cowen,  13.    So  the  tender  of  a  quit-claim  deed  without  covenants,  is  a  sufficient  com- 

Sliance  with  an  agreement  to  give  a  deed  of  the  premises.    Ketchum  v.  Evertson,  13 
ohn.  369.    So,  if  the  covenant  be  to  give  '*  a  good  and  sufficient  deed  for  the  premi- 
ses," it  relates  merely  to  the  validity  and  sufficiency  of  the  conveyance,  in  point  of 
law,  to  pass  whatever  title  the  vendor  had  in  the  lands.    Gazley  tr.  Trice,  16  John. 
267.    In  Tinney  v.  Ashley,  16  Pick.  646,  the  vendors  had  agreed  to  give  a  goo<l  and 
sufficient  warranty  deed  of  the  premises,  and  the  Court,  by  Wilde  J.  said ; — "  The 
words  *  good  and  sufficient,'  relate  only  to  the  validity  of  the  deed  to  pass  the  title, 
which  the  vendors  had,  to  the  vendee,  and  do  not  imply  that  their  title  was  valid,  or 
that  it  was  free  from  incumbrances.    To  guard  against  any  defect  of  title  a  covenant ' 
of  warranty  was  provided  for ;  which  shows  clearly,  that  the  agreement  was  so  under- 
stood by  the  parties."    So  in  Parker  ».  Parmele,  20  John.  130,  the  words  a  "good  warran- 
ty deed  of  conveyance  of  the  land,"  were  regarded  as  relating  to  the  instrument  of  con- 
veyance only,  and  not  to  the  tiUe,    See  Aiken  v.  Sanford,  6  Mass.  494.    But  in  Fletcher 
V.  Button,  4  Comstock,  396,  a  contract  to  give  a  good  and  sufficient  deed  of  land,  free 
from  all  incumbrances,  was  held  not  to  be  satisfied  by  a  deed  containing  covenants  of 
warranty  and  against  incumbrances,  where  the  grantor  has  not  the  legal  title  to  the 
premises.     And  in  this  last  case  the  decisions  in  Gazley  v.  I^rice,  and  Parker  v,  Par- 
mele, above  cited,  were  reviewed  and  questioned.    See  &  C.  6  Barbour  Sup.  Ct.  6i6. 
So  where  the  agreement  was,  that  the  vendor  should  give  a  warranty  deed  of  the 
estate,  and  the  purchaser  should  have  a  certain  time  to  examine  the  title,  it  was  con* 
strued  to  mean  that  the  vendor  should  make  a  good  title  to  the  estate,  and  that  the 
purchaser  could  not  be  compelled  to  complete  the  purchase,  upon  receiving  a  warranty 
deed  from  the  vendor,  where  the  title  was  not  good  and  clear.     Mead  v.  Fox,  6  Gush- 
ing, 199.    In  Hill  p.  Hobart,  16  Maine,   161,  there  was  a  contract  to  make  and  exe- 
cute, **  a  good  and  sufficient  deed  to  convey  the  title  to  the  premises,"  and  this  was 
held  not  to  be  performed  unless  a  good  title  to  the  land  passed  by  the  deed.    In  this 
case,  Sheplcy  J.  said :     *'  This  is  a  point  of  such  importance,  that  a  careful  examina- 
tion  might  be  expected.    The  rule  in  equity  is  clear,  and  well  established,  requiring  a 
perfect  title  to  be  made,  unless  the  contrary  has  been  agreed.     A  person  is  never 
supposed  to  be  desirous  of  purchasing  a  law  suit,  or  a  title  attended  with  doubt  and 
vexation,  instead  of  one  upon  which  he  can  quietly  repose.    Mr.  Sugden  says,  *  a 
court  of  law  will  look  as  anxiously  to  see  that  the  title  is  clear  of  doubt,  as  a  court 
of  equity  wouUL*    Among  the  cases  at  law  examined,  there  arc  several,  where  the 
contract  has  been  decided  to  be  performed  by  giving  a  deed,  where  there  were  defects 
in  the  title.    Such  decisions  have  usually  turned  upon  the  peculiar  phraseology  of 
the  contract.    Without  asserting  that  they  can  all  be  perfectly  reconciled,  it  is  be- 
lieved, that  the  general  principle  to  be  collected  from  th^'m  is,  that  when  the  contract 
Btipulates  for  a  conveyance  of  the  land  or  estate,  or  for  the  title  to  it,  performance 
can  be  made  only  by  the  conveyance  of  a  good  title.     And  when  it  stipulates  only  for 
•  a  deed,  or  for  a  conveyance  by  a  deed  described,  performance  is  made  by  giving  such 
a  deed  or  conveyance  as  the  contract  describes,  however  defective  the  title  may  be." 
See  also  Tharin  v.  Ficklin,  2  Rich,  361 ;  Breithaupt  v,  Thurmond,  3  Rich.  216;  Tre- 
matn  r.  Liming,  Wright,  644.    Where  the  covenant  is  to  execute  a  good  and  valid  deed 
of  land,  with  the  usual  covenants,  the  vendor  must  give  a  deed,  which  conveys  a  good 
and  sufficient  title.    Stow  o.  Stevens,  7  Vermont,  27 ;  and  see  Lawrence  v.  Dole,  11 
Vermont,  619.    So  where  the  vendor  is  **  to  give  a  good  and  perfect  deed  "  to  laud  ; 
Greenwood  v.  Ligon,  10  Smedes  &  Marsh.  616  ;  Feemster  v.  May,  13  Smedes  &  Marsh. 
276 ;  or  is  **  to  give  a  good  and  sufficient  deed  in  law  to  vest  the  purchaser  with  the 
title  "  to  the  land ;    Tones  v,  Gardner,  10  John.  266 ;  or,  to  **  make  a  warranty  deed, 
free  and  clear  of  all  incumbrances ;"    Porter  v,  Noyes,  2  Grecnl.  22  ;  or  to  sell  and 
convey  a  parcel  of  land,  "  the  title  to  be  a  good  and  sufficient  deed  ;"  Brown  v.  Gam- 
znon,  14  Maine,  276 ;  or,  to  execute  a  proper  deed,  conveying  the  fee  simple  of  certain 
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Real  So,  if  the  vendor  contract  to  deduce  a  good  title  to  the  premises 

Pbopebtt.  qqI^^  ii  affords  no  reason  for  his  not  performing  that  contract,  that 
^■'"^''^^  the  purchaser  was  aware,  at  the  time  of  the  sale,  that  the  title  was 

kno°wl^'ge  defective  (t). 

of  defect  But  it  is  not  necessary  that  the  vendor  should  be  actually  in  a 
no  excuse,  situation  to  perform  his  contract  at  the  time  it  is  entered  into,  pro- 
Vendor  vided  he  be  able,  in  proper  time,  to  place  himself  in  that  situation, 
have  good  -^^^  therefore,  the  fact  of  there  being  imperfections  in  the  title  at 
title  at  the  the  time  of  the  contract,  will  form  no  ground  of  *^*objection  thereto, 
time  of  the  jf  g^^]^  imperfections  can  be  removed  before  the  time  for  completing 

contract.       ii.  i   '^      ,  .\i  r  o 

r  ^279  1  ^®  purchase  {jy  • 

Assignor  I^  appears  to  be  settled,  that  if  there  be  an  agreement  to  sell  a 
of  lease  lease  granted  by  a  third  person,  the  vendor  is  bound  at  law  to  show 
bound  at  ^j^^  lessor's  title,  unless  there  bean  express  stipulation  to  the  con- 
show  title,  trary  (k).     And  a  Court  of  equity  will  not  lend  its  aid  to  a  vendor, 

(»)  Barnett  v.  Wheeler,  7  M.  &  W.  364.  that  the  vendor  "  should  not  be  obliged  to 

(j)  Webb  V.  Austin,  7  M.  &  G.  701;  produce  the  lessor's  title,"  it  was  held  that 

Stowell  V.  Robinson,   5  Scott,  196  ;   and  the  vendee  having  discovered,  aiiwuie,  cer- 

sce  Shaw  v.  Rowley,  16  M.  &  W.  810;  tain  defects  in  the  lessor's  title,  he  was 

Blackburn  v.  Smith,  supra,  entitled  to  insist  upon  those  defects,  not- 

(k)  Hall  V.  Betty,  4  M.  it  G.  410 ;  413 ;  withstanding    such    condition.    But     it 

Souter  V,  Drake,  5  B.  &  Ad.  092,  overrul-  seems  that  a  contract  to  purchase  a  lease 

ing  George  v.   Prichard,   R.   &  M.   41»7.  of  premises,  "  as  then  held  by  the  vendor," 

Where  one  of  the  conditions  of  sale  was,  with  a  stipulation    that  the    purchaser 

• 
premises,  with  fiiU  covenants  ;   Traver  v.  Halsted,  23  Wendell,  66;  or,  to  convey  "  by 

a  good  and  sufficient  warranty  deed,  in  fee  simple,  free  and  clear  of  all  incumbran- 
ces ;"  Everson  v.  Kirtland,  4  Paige,  628 ;  or  to  make  a  lawful  title ;  Clark  v.  Iledman, 
1  Blackf.  380 ;  or,  to  give  '•  a  good  and  sufficient  deed,  with  covenant  of  warranty  ;" 
Tindall  v.  Conover,  1  Spencer,  214  ;  or,  "  to  grant,  convey  and  assure  to  the  vendees  a 
certain  tract  of  land,  by  a  good  and  sufficient  deed,  to  be  made  and  executed  according 
to  law,  with  proper  covenants  of  seisin,  right  to  convey,  against  incumbrances  and  of 
warranty  ;"  Little  r.  Paddlefortl,  13  N.  ilamp.  167.  In  these  and  other  like  cases,  it 
has  been  hekl,  that  the  mere  giving  of  a  deed,  with  warranty,  where  the  grantor  has 
no  title  to  the  land,  or  where  his  title  is  imperfect  or  incumbered,  is  not  a  compliance 
with  the  agreement  or  covenant,  but  the  conveyance  must  be  sufficient  to  vest  the 
legal  estate  absolutely  in  the  vendee,  free  and  clear  of  all  incumbrances.  See  also 
Beach  v.  Steele,  12  N.  Ilamp.  82  ;  Babcock  v.  Wilson,  17  Maine,  372 ;  Warner  v.  Hat- 
field, 4  Blackf.  392 ;  Dearth  v,  Williamson,  2  Serg.  &  R.  498;  Withers  p.  Baird,  7 
Watts,  237  ;  Gilchrist  v.  Bine,  1  Dev.  &  Bat  Eci.  346 ;  Watts  v.  Waddle,  1  McLean, 
200 ;  Clute  v.  Ilobison,  2  John.  59o  ;  Judson  v.  Wass,  II  John.  52o  ;  Carpenter  v.  Bai- 
ley, 17  Wendell,  244;  Trcmain  v.  Liming,  Wright,  644;  lugh  v.  Chesseldine,  II  Ohio, 
109 ;  New  Barbadoes  Toll  Bridge  v.  Vreeland,  3  Green,  Ch,  157  ;  Rucker  v.  Lowther,  6 
Leigh,  259  ;  Patterson  v,  Goodrich,  3  Texas,  331;  Cunningham  v.  Sharp,  11  Hum- 
phrey, 116  ;  Fitch  v.  Casey,  2  Greene,  (Iowa)  3(X).  Where  the  contract  was  for  the 
sale  of  a  farm,  and  it  was  agreed,  that  a  part  of  the  purchase  money  should  be  paid, 
when  the  dc3d  was  realy,  and  the  reiiduc  in  annual  instilments,  it  was  held  that  the 
vendor  could  not  claim  payment  of  any  part  of  the  purchase  money  until  he  had  ten- 
dered to  the  vendee  an  unincumbered  title  to  the  farm ;  and  that  it  was  not  sufficient 
to  tender  a  warranty  deed,  the  farm  being  subject  to  a  mortgage  then  due  ;  and  parol 
evidence  to  show,  that,  at  the  time  when  the  contract  was  made,  the  vendee  knew 
that  the  farm  was  subject  to  the  mortgage,  was  rejected.  Swan  v.  Drury,  22  Pick.  485. 
Wilde  J.  said  "  The  agreement  was  to  convey  j  the  farm,  which  must  be  construeti  as 
an  agreement  to  convey  a  good  title  free  from  all  incumbrances."  See  to  the  same 
effect,  Tharin  v.  Ficklin,  2  Rich.  364  ;  Little  v.  Paddleford,  13  N.  Hamp.  167 ;  Nelson 
V.  Matthews,  2  Hen.  &  Munf.  164.  An  agreement  "  to  sell  "  lands  binds  the  party  to 
execute  a  proper  deed  of  conveyance.  Smith  ».  Haynesj  9  Greenl.  128.  Where  one 
agrees  to  convey  by  quit-claim,  the  agreement  has  reference  to  the  title  as  it  is  at  the 
Ume  of  the  agreement, — not  to  one  subsequently  acquired.  Woodcock  v,  Bennet,  1 
Cowen,  711. 

1  See  liernan  v.  Roland,  15  Penn.  State  Rep.  429 ;  1  Sugden,  V.  &  P.   (7th  Am.  ed,) 
Ch.  6,  sec.  3,  p.  346,  in  note. 
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under  suck  circtungtanoes,  by  compelling  the  vendee  to  toko  the      Bb4l 
lease,  withoat  having  a  good  title  made  out  (Z).  PkopKwrT. 

If  the  lease  have  been  forfeited  by  a  breach  of  covenant,  that  will  s^^v^-^ 
be  a  good  objection  to  the  title,  although  no  proceedings  have  been 
taken  to  enforce  the  forfeiture  (m). 

When  an  abstract  is  to  be  delivered,  or  the  conveyance  is  to  be 
executed  on  or  before  a  certain  specified  day,  the  time  fixed  is,  at  law, 
considered  to  be  of  the  essence  of  the  contract ;  ^  and  the  vendee 
may  rescind  the  contract,  if  the  vendor  be  not  ready  before  or  on 
the  exact  day  (n). 

There  may,  however,  even  at  law,  be  a  n^aiver  of  the  right  to  re-  H6ww<ftr- 
quire  performance  on  the  stipulated  day  (o).     And  it  seems  that  the  ^ 
purchaser  cannot,  at  the  trial  of  an  action  to  recover  the  deposit,  in- 
sist upon  an  objection  to  the  title,  which  he  did  not  raise  or  notify 
at  the  time  he  refused  to  complete  the  contract ;  ^provided  the  objec-  [  ^280  ] 
tion  be  of  such  a  nature  that,  if  then  stated^  it  might  have  been  re- 
moved(;»). 

It  se^ns,  moreover,  that  if  neither  party  be  ready  by  the  appointed  ^|^t^ 
time,  and  both  are  in  default,  the  contract  is,  «t  law,  ip»o  facto  dis-  ties  being 
solved ;  ^  and  that  the  deposit  is  recoverable,  unless  uie  time  has  '^^  default, 
been  prolonged  by  consent  (g).  ' 

Where  no  time  is  fixed  for  completing  the  contract,  the  vendor  ^«re  no 
must  be  ready  to  do  so  within  a  reasonable  time  (r) ;  ^  and  it  seems  time  is  fix- 
that,  in  such  a  case,  a  vendor  may  bring  his  action  if  he  has  a  com-  ^^^' 

should  not  require  the  lessor's  title,  pre-  {J)   White  v.  Fo\}ambe,  II  Ves.  837 ; 

clndes  the  rendee  irom  inquiring  into  and  Deverell  v.  Lord  Bolton,  18  Yes.  505 ;  De- 

objeoting  to  the  title  of  the  lessor ;  Spratt  new  v.  Dererell,  3  Camp.  451 ;  Fildas  v, 

9,  J^Sbtj,  10  B.  &  0.  249 ;  see  also  Duke  Hooker,  2  Mer.  424 ;  O^ilvie  v,  Fo\)ambe, 

9.  Bamett,  2  Coll.  C.  0.  337.  3  Id.  53 ;  see  partioularlj  Purris  o.  Bayer, 

It  seems  that  a  person  agreeing  to  gnaU  9  Price,  488. 

a  lease,  is  not  impliedly  bound  to  show  (m)  Pennisll  v.  Harbome,  11  (^  B.  868. 

his  title;  Owillim  o.  Stone,  3  Taunt.  483;  (n)  See  per  Alderson,  B.,  HansUp  tr. 

'Temple  v.  Brown,  6  Id.  60.    But  on  a  ao^e  Padwick,  5  Ezch.  615,  623  ;  1  Sugd.  V.  & 

of  a  lease  to  be  granted  for  a  sum  of  P.  402;  Cornish  v.  Rowley,  B.  K.  Sitt. 

money,  if  it  tfpetur  that  theparty  hat  no  after  M.  T.,  40  Geo.  3,  1  Selw.  N.  P.,  9th 

atU,  the  deposit  may  be  reco?ered,  if,  at  edit,  178  ;  Berry  o.  Young,  2  SsPr  B*  640, 

the  time  the  title  is  demanded,  it  oould  n.;  Wilde  v.  Fort,  4  Taunts  334.    The  same 

not  be  shown,  although  the  Uma  from  which  rule  holds  in  equity,  where  the  claimant 

At  Uate  wot  to  be  ponied  had  not  arriyed  did  not  ennoe  a  readiness  to  pevlbrm  his 

when  the  action  was  brought;  Roper  v.  part  on  the  day;  but  where  then  is  no 

Coombes,  6  B.  ^  C.  534.    In  that  case  no  gross  negligence,  or  the  delay  is  unavoida- 

time  was  fixed  (br  granting  th^  lease.    In  ble  from  tlM  state  of  the  title,  and  time  is 

general,  if  property  is  to  be  eonyeyed  on  not  essentiaUy  important,  equity  wiU  M- 

a  certain  day,  it  suffices  that  the  vendor  liere,  t^oug^  a  day  was  fixed  for  comple- 

has  a  good  title  ofi  that  day.    But  if  he  tion;  I  Sugd.  Y.  &  P.  407,  409. 

has  W^  to  deliyer  an  abstract  showing  (o)  Carpenter  v,  Blandford,  8  B.  d^  C. 

&  gooa  title,  on  a  prerious  day,  he  must  575. 

perform  that  stipulation.    What  is  meant  (p)  Todd  v,  Hoggart,  Moo.  ^  M.  128. 

1^  a  perfect  abstract  of  title,  see  Black-  (o)  See  Clarke  9.  King,  1  K  4^  M.  394; 

1mm  9.  Smith,  2  Exch.  783 ;  a  C.  2  C.  «b  S.  C.  2  C.  &  P.  286. 

K.  561.  (r)  Sansom  v.  Rhodes,  8  Soott»  544 

1  HiU  p.  Sdiool  District  Na  2,  in  Milbum,  17  Maine,  316,  322 ;  Norris  v.  School 
District  in  Winsor,  12  Maine,  293;  AUen  v.  Cooper,  22  Maine,  133;  Wiswall  v.  Mo 
Gown,  2  Barbour  Sup.  Ct.  270 ;  Shaw  v.  Wilkins,  8  Humph.  647  ;  ShufiUton  v,  Jenkins, 
1  Morris,  427. 

>  See  Stevenson  v.  Maxwell,  2  Comstock,  408. 

•  Watta  V.  Sheimard,  2  Alabama,  425 ;  Sawyer  «.  Haaunatt,  15  Maine,  40;  Cocker 
SI  FnukkUn  H.  &  F.  M«aat  Ca  3  8«miier,53a 
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plete  title  at  the  time  of  the  trial,  although  he  aoquired  it  after  ac- 
tion brought :  provided  the  vendee  has  not,  prior  to  the  action,  ap- 
plied for  a  title  (s) ;  or  abandoned  the  contract  on  a  valid  objection 
to  the  title  (t). 

We  have  already  observed,  that  the  auctioneer  is  liable  only  for 
the  amount  of  the  deposit,  without  interest  (u).  But  when  he  sells 
an  estate  without  sufficient  authority,  this  rule  does  not  apply ; 
and,  in  such  a  case,  he  is  liable,  as  principal,  to  pay  to  the  purchaser 
his  deposit,  interest,  and  expenses  {x). 

The  vendor  is,  in  general,  responsible,  not  only  for  the  deposit, 
but  for  interest  thereon  (y)  ;  and  for  interest  on  monies  purposely 
kept  in  hand,  and  unproductive,  in  order  to  pay  the  remainder  of 
the  purchase-money  (z)  ;  and  also  for  the  expenses  incurred  by  the 
purchaser  in  investigating  the  title  (a). 

So  it  has  been  held,  that  the  purchafier  is  entitled  to  recover  in- 
terest on  money  borrowed  by  him,  and  kept  idle  to  answer  the  pur^ 
chase  (b).  But  if  such  money  were  borrowed,  before  the  purchaser 
had  ascertained  whether  the  seller  could  or  could  not  complete  his 
contract ;  the  former  would  not  be  entitled  to  recover  either  the  ex- 
penses of  raising  the  same,  or  the  loss  of  interest  thereon  (c). 

Where  the  vendor  files  a  bill  in  equity  against  the  vendee,  for  a 
specific  performance,  which  bill  is  dismissed  with  costs ;  and  the  ven- 
dee sues  the  vendor  at  law,  for  breach  of  the  contract ;  he  is  not 
entitled  to  recover  as  damages  in  that  action,  the  extra  costs  of  the 
suit  in  equity  (d).  And  so,  where  the  vendee  sues  for  a  specific  per- 
formance ;  and,  the  vendor  not  having  a  good  ^  title,  the  vendee's 
bill  is  dismissed  without  costs,  according  to  the  practice  of  the  Court 
of  Chancery  in  such  cases,  the  Vendee  cannot  recover  those  costs,  as 
damages,  in  an  action  at  law  against  the  vendor,  for  breach  of  the 
contract(e). 

So,  it  seems  to  be  decided,  that  where  the  vendor  of  an  estate  is, 
without  fraud  on  his  part,  unable  to  make  out  a  title,  the  purchaser 
is  not  entitled  to  recover  damages  for  the  loss  of  the  hargain^  beyond 
the  money  he  has  paid,  with  interest,  and  expenses  (/).*     But  if 


(<)  Thompson  v.  Miles,  1  Esp.  R.  184. 

m  Bartlett  v.  Tuchin,  1  Marsh.  583. 

lu)  Ante,  277. 

(z)  Bratt  V.  £1U8,  and  Jones  v.  Dyke, 
reported  3  Sugd.  V.  &  P.  App.  7,  8. 

(y)  At  law  he  is  entitled  to  interest  at 
51.  per  cent;  Hodges  v.  Earl  of  Litchfield, 
1  Scott,  443,  452. 

(«)  Flnrean  v,  Thomhill,  2  W.  BL  1078. 

(a)  See  Tery  ftiUy,  Hodges  o.  Earl  of 
Litchfield,  aupra;  per  Cur.,  in  Harrington 
t>.  Hoggart,  1  B.  &  Ad.  588,  590,  The  piuv 
chaser  cannot  recover  the  expense  of  pre- 
paring the  conveyance,  after  his  refusal 


to  complete,  on  account  of  the  non-produo- 
tion  of  title-deeds,  &o.;  Jannain  v.  Egle- 
stone,  5  C.  &  P.  172. 

(b)  Sherry  v.  Oke,  3  DowL  349. 

(c)  Hanslip  v.  Padwick,  5  Ezch.  615. 

(d)  Hodges  V.  Earl  of  Litchfield,  supra. 

(e)  Maiden  v.  Fyson,  11  Q.  B..292. 

(/)  Flurean  v.  Thomhill,  2  Bl.  R. 
1078;  Walker  v.  Moore,  10  B.  &  C,  416; 
and  see  Worthing^n  v.  Warrington,  8  0. 
B.  134;  18  L.  J.,  C.  P.  350;  T^r  v. 
King,  2  G.  &  K.  149 ;  Bratt  v,  Ellis,  and 
Jones  V,  Dyke,  3  Sugd.  V.  &  P.  App.  7,  8. 


1  This  rule,  under  like  circumstances,  has  been  adopted  in  several  cases  in  this 
country.  See  Peters  v.  McKeon,  4  Denio,  546,  650 ;  Baldwin  v,  Munn,  2  Wendell,  399 ; 
Bitner  v,  Brough,  11  Penn.  State  Rep.  127  ;  Allen  v,  Anderson,  2  Bibb,  415  ;  Dunnica 
V,  Sharp,  7  Missouri,  71 ;  Thompson  o,  Guthrie,  9  Leigh,  101 :  Hemdon  v.  Venoble,  7 
Dana,  371 ;  Fletcher  v.  Button,  6  Barbour  Sup.  Ct.  646  ;  Blackwell  v.  Lawrence  Co,  2 
Bla«kf.  143 ;  Coombs  ».  Tarlton,  2  Dana,  464 ;  Sheets  v,  Andrews,  2  Blackf.  274 ;  Cox 
».  Strode,  2  Bibb,  275 ;  Witherspoon  v,  Anderson,  3  Desaus.  247,  248. 
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the  vendor  knew  at  the  time  the  contract  was  entered  into,  that  he  ^^'■^ 

had  no  title,  the  parchaser  may,  in  an  action  for  breach  of  snch  "<''™'"* 

contract,  recover,  beyond  his  expenses,  damages  for  the  loas  of  his  ^■^^^^'^^^ 
ha^ain  (^).^ 

The  deposit  may  be  recovered  upon  the  common  count  for  mon6y  ^"^Oi^*"^ 


(ff)  Robinson  v.  Hardman,  1  Ezch.  850 ;    G.  9  D.  &  R.  22. 
Hopkins  v.  Grazebrook,  6  B.  &  C  31 ;  Sw 

1  Where  the  yendor  has  conducted  fraudulently  and  has  agreed  to  sell  land  to  which 
he  knew  he  had  no  title ;  McDonnell  v.  Dunlop,  Hardin,  41 ;  Davis  v.  Lewis,  4  Bibb, 
456 ;  and  where,  having  the  title  at  the  time  of  the  agreement  to  oonyej,  he  has 
afterwaids  disabled  himself  from  conveying  by  a  transfer  to  a  third  person.  Wilson 
9.  Spencer;  11  Leigh,  261 ;  Dustin  v.  Newcomer,  8  Ohio,  49 ;  and  also,  where,  having 
the  title  at  the  time  he  ought  to  convey  according  to  his  agreement,  he  still  reftues  to 
convey,  in  all  these  cases,  in  a  suit  at  law  for  a  breach  of  the  agreement  to  convey, 
the  vendee  is  entitled  to  recover  such  sum  as  will  indemnify  him  for  the  actual  and 
direct  loss  sustained  by  the  non-performance  of  the  agreement  "  Such,''  it  was  re- 
marked by  Shaw  Gh.  J.  in  Western  Rail  Road  Corporation  v,  Babcock,  6  Metcalf,  858, 
**  we  understand  to  be  the  rule  of  law,  in  regard  to  damages.  There  may  be  difficulty 
in  fixing  this  by  proof;  but,  when  fixed,  it  is  a  rule  of  law  as  certain  as  the  rule  of 
damages  on  the  non-payment  of  a  note  of  hand.''  • 

In  debt  for  breach  of  a  bond  conditioned  fbr  the  conveyance  of  land,  and  reciting 
the  payment  of  the  consideration,  the  measure  of  damages  was  held  to  be  the  value  of 
the  land,  at  the  time  the  conveyance  should  have  been  made.  Hill  v.  Hobart,  16 
Maine,  164.  In  this  case  Shepley  J.  said : — "  When  the  vendee  proceeds  at  law,  he  is 
entitled  to  a  complete  indemnity  and  to  no  more.  By  a  performance  he  would  have 
received  the  land,  and  not  receiving  that,  if  he  obtains  the  value  at  the  time,  that  is 
the  exact  measure  of  his  loss."  p.  169.  A  similar  rule  was  adopted  in  Biyant  v. 
Hambrick,  9  Oeo.  133.  In  Hill  v.  Hobart,  there  being  no  other  evidence,  the  consider- 
ation paid  and  interest  were  taken  as  the  value  of  the  land. 

In  a  case  somewhat  similar,  (Fletcher  v.  Button,  6  Barbour  Sup.  Ct.  646,)  where 
also  the  purchase  money  had  been  actually  paid,  the  rule  adopted  by  the  Circuit  Court 
having  been,  that  the  vendee  was  entitled  to  recover  back  the  amount  paid  and  inter- 
est, the  Supreme  Court,  in  a  hearing  of  the  case,  on  appeal  by  the  vendor,  regarded 
the  measure  of  damages  adopted  by  the  Circuit  Judges  as  sufficiently  favorable  to  the 
vendor,  and  intimated  that  a  more  stringent  rule  might  have  been  adopted,  and  the 
vendee  have  been  allowed  to  recover  the  value  of  the  land  at  the  time  it  should 
have  been  conveyed,  with  interest  from  that  period.  Russell  v.  Copeland,  30  Maine, 
332,  was  an  action  on  an  instrument  for  the  conveyance  of  land.  The  vendee  had 
given  his  negotiable  notes  for  the  purchase  money,  and  had  paid  one  of  them ;  and 
upon  this  payment  he  was  entitled  to  a  deed  of  ike  land,  which,  upon  demand,  the 
vendor  did  not  deliver  to  him.  The  other  notes  were  outstanding  in  the  hands  of  the 
vendor.  No  evidence  was  introduced  of  the  value  of  the  land  iMyond  the  statement 
of  the  amount  of  the  notes  given  for  the  consideration.  The  court  in  giving  Judg- 
ment said ; — **  The  loss,  which  the  plaintiff  has  sustained,  by  the  failure  to  make  and 
deliver  the  deed  by  the  defendant,  is  the  value  of  the  land  at  the  time,  when  the  con- 
veyance should  have  been  made,  and  interest  thereon.  The  value  of  the  land  at  the 
time  of  the  contract  was  fixed  by  the  parties,  and  the  case  exhibits  nothing  tending 
to  show  that  the  value  has  since  changed." 

Such  would  probably  be  the  rule  in  all  cases,  where  there  was  no  other  evidence  of 
value  but  the  sum  named  as  the  consideration  for  the  conveyance ;  that  sum  with  in- 
terest .would  be  regarded  as  the  value  of  the  land,  at  the  time  the  conveyance  should 
be  made,  and  thence  it  would  be  taken  as  the  amount  of  the  damages.  See  Parker  v. 
Brown,  15  N.  Hamp.  176, 188. 

That  the  value  of  the  land  with  interest  from  the  time. of  the  breach  of  the  agreed 
ment  to  convey  is  to  be  taken  as  the  rule  of  damages.  See  also  M'Kee  v.  Brandon,  2 
Seammon,  339  ;  Letcher  v.  Woodson,  1  Brock.  212 ;  Buckmaster  v.  Grundy,  1  Scammon, 
310;  Hopkins  v.  Towell,  5  Yerger,  305;  Newsom  v,  Harris,  Dudley  (6eo.)  180;  Hop- 
kins 9.  Lee,  6  Wheaton,  109  ;  CdnneU  v.  McLean,  6  Harr.  &  John.  297  ;  Stephenson  v. 
Harrison,  8  litt  170 ;  Duncan  v.  Tanner,  2  J.  J.  Marsh.  399 ;  Rutledge  v.  Lawrence,  1 
A.  K.  Marsh.  396 ;  Shaw  v.  Wilkins,  8  Humph.  647  ;  1  Sugden,  Y.  &  P.  (7th  Am.  ed.) 
Oh.  8,  sec.  3,  p.  491,  in  note ;  2  ib.  Ch.  14,  sec  4,  p.  222,  in  note;  Fletcher  v.  Button,  6 
Barbour  Sup.  Ct  646 ;  Cocke  v.  Taylor,  2  Tenn.  50 ;  Gillespie  v.  Hacket,  1  Tenn.  595 ; 
Wilson  9.  Robertson,  1  Tenn.  464;  Idndley  v.  Lukin,  1  Blaokf.  266. 

In  ones,  where  the  vendee  has  not  actually  tendered  perftmnanoe,  or  has  not  made 


IS  to 

sue. 
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had  and  reoehned ;  althougli  the  contract  for  gale  irBs  nnder  seal  (%). 
But  the  interest  and  expenses  are  recoverable  from  the  vendor  only 
as  damages  upon  a  special  count,  charging  his  neglect  or  refusal  to 
perform  the  contract  (t).  And  if  the  plaintiff  seek  to  recover  dam- 
ages, for  loss  Tncurred  after  the  time  limited  for  completing  the 
purchase,  he  must  declare  accordingly  (jb).  JTnder  the  general  aver- 
ment, however,  that  the  plaintiff  was  put  to  expense,  &c.,  in  inves- 
tigating the  title,  he  can  recover  the  amount  of  his  attorney's  bill, 
although  it  was  not  paid  at  the  time  of  action  brought  (J). 

Where  the  contract  is  complete  or  executed,  and  the  defendant 
induced  the  plaintiff  to  enter  into  it  by  means  of  fraudulent  mis- 
representations, an  action  for  deceit  is  the  proper  remedy  (m).  And 
this  remedy  is  open  to  the  plaintiff,  although  such  representations 
were  not  embodied  into  the  written  agreement  signed  by  the  par^ 
ties  (»).^ 


(A)  OffVTiUe  •.  Be  Costa,  FlMke,  AddL 
Ca.  113.  But  wliere  there  has  been  a 
partial  execution  'of  the  contract,  and  a 
I>arti«l  benefit  derived,  the  contract  can« 
not,  it  Mems,  be  reMinded,  so  as  to  enable 
the  party  to  receyer  upon  the  common 
cevnt  tor  money  had  and  reeeiTed ;  Hont 
V.  Silk,  6  Baet,  449 ;  Beed  9.  Blaadford,  2 
Y.  &  J.  278.  See  terther  as  to  this,  post, 
"Money  had  and  reeeired — ^Rescinding 
Contract'' 

(i)  Camfield  v.  Gilbert,  4  Bip.  R.  221 ; 
Chk  j«n.,  PI.,  2nd  edit  196,  and  notes.  In- 
terest not  recorerable  on  count  for  money 
had  and  reoeired;  Bradshaw  v,  Bennett, 


6  C.  4c  P«  48. 

(k)  Metcalfe  v.  Fowler,  6  M.  &  W.  SSa 

(0  Richardson  v.  Cbasen,  10  Q.  &  756. 

(m)  See  Bree  v,  Holbedh,  Donj^  654 ; 
Price 9.  Neal,  8  Buir.  1854;  Jones9.Ryde, 
5  Taont  488,  498. 

(n)  DobeU  v.  Sterens,  8  B.  &  C.  623;  a 
C.5D.  &R.  490.  In  case  against  the  ven- 
dor of  a  public  hoQse  for  fraudulent  mia- 
representations  as  to  the  extent  of  the 
business,  eyidenoe  of  the  actual  value  of 
the  pFsmises  is  admissible  in  reduction  of 
damages,  Imt  not  as  a  bar.  to  the  action ; 
Pearson  v.  Wheeler,  1  R.  &  M.  803. 


an  available  tender,  but,  in  consequence  of  the  acts  of  the  vendor  or  otherwise,  is  still 
entitled  to  maintain  a  suit  for  breach  of  contract  on  the  part  of  the  vendor,  in  not 
conveying,  the  measure  of  damages  would  seem  to  be  the  difference  between  iJie  oon- 
traet  price  and  the  value  of  the  land  at  the  time  of  the  breadL  Lee  p.  Russell,  8 
Iredell,  826 ;  Nichols  v.  Freeman,  11  Iredell,  99. 

On  the  other  hand,  where  the  action  is  brought  by  the  vendor  for  breach  of  the  eon- 
tract  by  the  vendee,  and  the  vendor  has  made  and  tendered  a  deed,  the  rule  of  the 
damages,  to  be  paid  by  the  vendee,  is  the  purchase  money  agreed  to  be  paid  and  intei^ 
est  thereon  from  tiie  time  of  de&ult  in  not  Mfilling  the  agreement    Alna  v.  Plum- 
mer,  4  Gf«enL  258 ;  Oatmaa  v.  Walker,  83  Maine,  67 ;  Robinson  v.  Heard,  15  Maine, 
296.    Where  no  deed  had  been  tendered  by  the  vendor,  but,  the  covenants  being  inde- 
pendent, the  vendor  was  entitled  to  sue  the  vendee,  without  such  tender,  the  measure 
of  damages,  adopted  was  the  difference  between  the  value  of  the  land  at  the  time  the 
contract  should  have  been  performed,  and  the  price  agreed  to  be  pcdd  for  it    Robin- 
son V.  Jleard,  15  Maine,  296.    Emery  J.  said  :•—'*  Had  the  plaintiff  [the  vendor]  put 
the  land  up  and  Bold  it  at  public  auction,  on  the  day  when  the  contract  should  have 
been  performed,  or  the  next  day  after  refbsal  to  take  upon  foir  notice,  and  obtained  a 
sum  of  money  for  it,  it  would  be  the  duty  of  the  defonduit  to  make  up  the  deficiency, 
and  those  two  sums  would  have  been  the  same  as  the  plaintiff  would  have  received,  if 
the  defendant  had  performed.    If  the  plaintiff  has  not  done  that,  nor  offered  the  title 
to  the  defendant,  ihtn  he  deda  to  hup  the  land  at  what  price  it  miffht  have  told  for  at  thai 
time"    Where  the  deed  has  been  tendered  to,  but  not  accepted- by  the  vendee,  of  course 
the  title  still  remains  in  the  vendor,  but  the  vendee  may  still  take  the  deed,  if  it  is 
lodged  in  any  place  subject  to  his  call,  or  he  has  his  remedy  upon  the  same  contract, 
should  the  vendor  ref^ise  to  deliver  the  deed  mpon  a  new  demand.    Alna  v.  Plummer, 
4  Oreenl.  258. 

'1  ^e  articles  of  agreement  for  the  sale  of  land  are  generally  merged  in  the  deed 
made  in  pursuaaee  S  them,  whidi  has  been  deUvared  and  aooepted.  Jonaa  «.  Wood* 
16  Ptein.  State  B^2J»;  HcKHes.  Wfl]wl,SBaiiMnr:Sup.^fia^  d4L 
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*2.  .Of  Contraots  betvreen  Landlord  and  Tenant.  Laitblobd 

AND 

1.  To  take,  assign,  or  surrender  Premises.  Tbvant. 

1.  In  order  to  ascertain  whether  an  instrument  amounts  to  a  pre- 
sent demise,  or  operates  merely  as  an  agreement  for  a  future  letting 
of  the  premises,  the  intention  of  the  parties,  to  b»  collected  from  xbnt 
the  whole  of  the  words  used  by  them  in  such  instrument,  is  to  be  ^^o^""^ 
considered  (o).^    And  it  is  said,  that  if  the  words  of  the  instrument  ^j^>^' 
be  ambiguous,  the  subsequent  ^cts  of  parties  may  be  called  in  aid  deusb. 
to  ascertain  their  intention  (p).     But  this  opinion  may  well  be  |~  ^282  ] 
doubted  (q). 

It  is  clear  that  no  precise  or  technical  form  of  language  need  No  partio- 
be  observed,  in  order  to  create  an  immediate  demise ;  and  it  may  )^^l/2!i?^ 
be  laid  down  as  a  rule,  that  whatever  words  are  sufficient  to  show  "  ' 

a  present  intention  in  the  parties,  that  the  one  should  divest  himself 
of  the  possession,,  and  the  other  assume  it  for  any  determinate 
time ;  such  words,  whether  they  run  in  the  form  of  a  license,  coven- 
ant, or  agreement,  are  of  themselves  sufficient,  and  will,  in  con- 
struction of  law,  amount  to  a  demise(r). 

Thus,  a  licence  to  A.  to  enjoy  a  house  (s)  ;  or  a  covenant,  that 
**  he  shall  reside  therein  (() ; "  or  other  terms  of  similar  import,  will 
qperate  as  a  present  demise ;  if  there  be  nothing  in  the  instrument 
evincing  an  intention  to  the  contrary. 

So,  an  agreement  under  seal  and  on  a  lease  stamp,  <'  to  let  pre* 
mises  from  Michaelmas  next  to  A.,  upon  condition  that  he  should 
paint,  repair,  &c,,''  is  an  actual  demise  (u).  So,  an  instrument  be- 
tween A.  and  B.,  whereby  A.  agrees  to  pay  a  certain  sum  per  an- 
num, quarterly,  for  a  house,  &c.,  for  the  term  of  seven,  fourteen,  or 
twenty-one  years,  at  his  option,  the  rent  to  commence  from  a  named 


of  words 
neoessary. 


18^/ 


(o)  Curling  o.  IGlls,  6  M.  &  G.  173,  v.  Oafiyn,  8  Bing.  SdS,  365,  366,  368. 

2;  Gore  v.  Lloyd,  12  M.  &  W.  463,  478 ;  (r)  Per  Parke,  B.,  Bicknell  v.  Hood,  5 

MOTgan  V,  Bissell,  3  Tannt  63  ;  Doe  v.  M.  &  W.  104,  108 ;  and  see  Gore  v:  Lloyd, 

Aflkbiinier,.5  T.  R.  163.  wpra;  Tarte  o.  Darby,  16  11  &  W.  601 ; 

(jf)  Chj^pman  v,  Bluck,  6  Soott,  515;  Co.  litt  45  b;  Bao.  Abr.  tit.  "Leases,'' 

Doe  d.  Pearson  v.  Ries,  8  Bing.  181 ;  S.  C.  (K.) ;  2  Bl.  Com.  318. 

1  M.  ft  8c.  264,  per  Tindal,  C.  J.;  Doe  v.  (t)  Tear  Book,  5  Hen.  7 ;  Colbonme 

Ashbumer,  5  T.  IL  163,  per  Ashorst,  J.  and  Mizstone's  oaae,  1  Leon.  129 ;  15  Yin. 


8f)  See  Doe  d.  Momn  v,  Powell,  7  M.    Abr.  94,  pi.  2. 
\  980,  988.  992.    But  if  a  parly  afteiv        (t) 
wards  distrain  (br  rent,  be  is  estopped    2208. 


A  G.  980,  988.  992.    But  if  a  party  afteiv        (f)  Right  d.  Green  v.  Proctor,  4  Burr. 


from  denying  that  a  tenancy  existed,  al-        (u)  Doe  d.  Coloombe  v,  Fidler,  Peake, 
though  the  instrument  amount  oidy  to  an    Addl.  CiL  33. 
agreement  ibr  a  Aiture  demise ;  Hancock 

1  The  cases  sufficiently  establish  the  rule  of  construction  to  be,  that  though  an 
agreameat  may,  in  one  part  of  it,  purport  to  be  a  lease,  yet  if,  from  the  whole  instru- 
ment, taken  and  compared  together,  it  clearly  appears  to  hay^  been  intended  to  be  a 
mere  azeoutory  agreement  for  a  fiitnre  lease,  uie  intention  shall  prevaiL  Where 
agreements  ha^e  been  adjudged  not  to  operate  by  passing  an  interest,  but  to  rest  in 
contract,  there  has  been,  usually,  either  an  express  agreement  for  a  future  lease,  or, 
ooustmiag  tiie  agreement  to  be  a  lease  m  mwt$nii,  would  woik  a  forfeiture,  or  Uie 
terms  have  not  been  ftiUy  settled,  and  something  ftirther  was  to  be  done.  4  Kent'9 
Oomm.  103,  104 ;  cites  Noy,  128 ;  1  Lot.  55  ;  2  Wm.  Bl.  973;  1  T.  R.  735  ;  2Id.7d9; 
6  Id.  163 ;  6  East,  530;  12  Id.  168;  3  Taunt  65;  3  Johns.  388,  424;  5  Id.  77 ;  10 
Id.  336 ;  2  Wendell,  433 ;  2  Ptest.  on  Cony.  177.  See  Hilliard's  Abr.  130-133  ;  Brash- 
ier  9.  Jaokeoa,  6  M.  &  W.  651 ;  8  DowLTtt;  JenkiiM ». fikbidge,  S fltecy,  C.  a ^25. 
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Landlosd   day,  operates  as  a  demise  {x) ;  and  the  n^ords  "  A.  agrees  to  let,  and 

AND        B.  agrees  to  take/'  are  of  themselves  words  of  present  demise  (y). 
^^^     '         There  are  also  cases  which  prove,  that  an  instrument  containing 
Instru-       vords  of  present  demise  will  operate  as  a  lease,  if  such  ^appear  to 
ment  may  have  been  the  paramount  intention  of  the  parties ;  although  it  con- 
operate  as  tain  a  clause  for«granting  a  future  formal  lease  (z).    Thus,  a  mem* 
alth^^iA*    orandum  expressing  that  "A,  thereby  agreed  to  let,  and  B.  agreed  to 
it  contain    take  land  for  sixty-one  years,  at  a  certain  rent,  for  building ;  that 
a  clause      the  latter  agreed  to  lay  out  4000i.  writhin  four  years  in  building; 
ture^ease.  ^^^  ^^^  *^®  landlord  agreed  to  grant  a  lease  when  the  buildings 
r  **283  1  ^^^^  finished ;  but  providing  that "  the  agreement  should  be  consid- 
ered binding  till  one  fully  prepared  could  be  produced,''  was  held 
to  amount  to  an  immediate  demise  (a).  So  an  instrument  by  which 
A.  agreed  to  grant  a  lease  for  a  certiain  term,  upon  covenants  speci- 
fied, some  of  which  were  inconsistent  with  a  tenancy  from  year  to 
year,  and  B.  agreed  to  take  a  lease  upon  such  terms, ''  and  in  the 
meantime,  and  until  the  lease  should  be  made,  to  pay  the  rent, 
and  hold  subject  to  the  convenants,  and  to  repair  forthwith,  with 
power  of  re-entry  before  lease  executed,  on  breach  of  the  stipulsr 
tions,"  was  held  to  constitute  a  letting  upon  the  terms  stated  (6). 
And  where,  by  a  written  instrument,  K.  agreed  to  let,  and  P.  agreed 
to  take  a  house  in  its  unfinished  state,  for  the  term  of  sixty  years, 
being  the  whole  term  that  K.  had  the  same  leased. to  him,  at  the 
rent  of  525?.,  payable  quarterly;  the  first  payment  to  be  made  for 
the  half-quarter  at  Christmas  next ;  P.  to  insure  and  to  have  the 
benefit  of  an  insurance  lately  made ;  a  lease  and  counterpart  to  be 
prepared  at  P.'s  expense,  and  to  contain  all  the  clauses,  covenants, 
and  agreements  E.  entered^  into   in  the  lease  granted  to  him :  it 
was  held,  that  this  was  an  actual  demise,  and  not  a  mere  agreement 
for  a  lease,  particularly  as  P.  was  put  into  immediate  possession  (6). 
So  an  agreement  by  which  A.  agrees  to  "  let  "  premises  to  B. 
"  on  lease,    for  a  certain  term  at  a  certain  rent,  "  subject  to  the 
stipulations  and  covenants  in  the   original  lease  under  which  he 
holds,"  and  "  to  keep  these  stipulations  in  every  respect  until  the 
lease  shall  be  granted,  which  lease,  when  required  by  B.,  is  to  be 
prepared  by  A.^  solicitor  at  B.'s  expense,"  is  a  lease,  and  not  an 
agreement  for  one  (cJ). 

And  it  seems  that,  in  general,  if  an  instrument  be  in  other  re- 
spects a  present  demise,  a  stipulation  in  it  for  a  future  leaae,  is  to 
be  regarded  as  merely  providing  for  a  formal  assurance(e). 

ix)  Wright  V.  Treyezant,  3  0.  <&  P.  441 ;  C.  6  Bing.  206. 

a  C.  Moo.  &  M.  231.  U)  Doe  d.  Pearson  v,  Ries,  8  Bing.  178 ; 

(y)   Doe  d,  Pearson,  v.  Rice,  8  Bing.  S.  G.  1  M.  &  So.  264. 

182 ;  a  G.  1  M.  &  So.  264,  per  Tindal,  G.  (d)  Wilson  t;.  Ghisholm,  4  G.  &  P.  474w 

J.  (e)  Per  Wightmaa,  J.,  Jones  o.  Reynolda, 

{z)  Per  Lord  Denman  and  Wightman,  1  Q.  B.  ^06,  517 ;  Morgan  d,  Dowding  v, 

J.,  Jones  V.  Reynolds,  1  Q.  B.  606,  516,  Bissell,  ^  Taunt.  65,  68;  and  see  Pearoe 

517 ;  per  Parke,  B.,  Ghapman  v.  Towner,  6  «.  Gheslyn,  4  A.  &  £.  225 ;  Harrington  v. 

M.  &  W.  100,  104 ;  Alderman  v.  Neate.  4  Wise,  Gro.  El.  486 ;  Tisdale  v,  Essex,  Hob. 

M.  &  W.  70 1,  720;  Warman  v.  Faithftdl,  34;    Drake  v.   Munday,   Gro.  Car.   207; 

5  B.  &  Ad.  1042.  Baxter  d,  AbrahaU  v.  Brown,  2  BL  B. 

(a)  Poole  V,  Bentley,  12  East,  168.  933. 

{b)  Pinero  v,  JudKm,  8  B^  ft  P.  497;  & 
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^Bat  in  such  a  case  a  Court  of  equity  will,  notwithstanding  the   Laitdlobo 
agreement  operates  at  law  as  a  present  demise,  decree  specific  per-     m/^"^ 
formance  of  the  agreement  to  grant  a  formal  lease  (/). 

On  the  other  hand,  however,  although  the  most  proper  form  of  p  0004.  i 
words,  whereby  to  describe  and  pass  a  present  lease  for  years,  be  L  J 

made  use  off  yet  if  upon  the  whole  instrument  there  appear  no  such  p^gent* 
intent,  but  that  they  are  only  preparatory,  and  relative  to  a  future  demise 
lease  to  be  made,  the  law  will  rather  do  violence  to  the  words  than  ▼iii^ot 
break  through  the  intent  of  the  parties  (g).  JJ^^   * 

Thus,  where  A.  agreed  that ''  B.,  the  mills,  &c.  should  enjoy,  and  against 
engaged  to  give  him  a  lease  for  the  term  &c.,  and  at  the  rent  &c. ;"  *^®  ^f^h'* 
and  by  another  part  of  the  agreement ''  an  additional  piece  of  land  parties. 
was  to  be  purchased  by  A.,  to  be  added  to  the  land  demised :''  it  was 
held  that  this  amounted  only  to  an  agreement  for  a  lease  (A).    * 

So,  if  the  parties  make  mention  in  their  agreement  of  a  "  lease 
to  be  granted,"  or  of  **  a  clause  to  be  inserted  in  a  future  lease,'' 
such  stipulation  tends  to  show  that  the  instrument  was  not  meant 
to  operate  as  a  present  demise  (i).  But  even  this  circumstance  is 
not  conclusive,  and  it  will  not  have  the  effect  of  rendering  the  in- 
strument a  mere  agreement  for  a  lease,  provided  the  terms  of  the 
demise  be  in  other  respects  fixed  and  stated  (k).  It  is,  however,  re- 
ported to  have  been  decided,  that  an  agreement  by  A.  to  grants  and 
B.  to  take,  a  feo^e,  for  a  certain  term,  at  a  fixed  rent,  is  per  ae  only 
a  contract  for  a  future  demise  (2). 

And  if  strong  circumstances  of  inconvenience  would  arise  from  Xo«tru- 
an  instrument  being  construed  as  a  present  demise,  that  fact  may  ^metimes 
be  taken  to  indicate,  that  the  intention  of  the  parties  was  that  it  be  con- 
should  operate  as  an  agreement  only  (m).     For  example,  a  stipula-  f^®**  ^ 
tion  that,  out  of  the  rent  mentioned,  a  proportionate  abatement  greement 
should  be  made,  in  respect  of  certain  excepted  premises,  has  been  only,  if 
held  to  bring  a  case  within  this  rule ;  and  so  has  a  stipulation  that  ??^*r?*"* 
the  tenant  '*  should  hold,  under  all  timal  ^covenants ; ''  for  it  may  be  lease 
disputed  what  are  usu^l  covenants  (n).     But  there  are  cases  in  would  ere- 
which  it  has  been  held,  that  this  latter  stipulatioli  will  not  affect  *^iJ^' 
words  of  present  demise  (p).  r  ©285   I 

Again :  where  a  landlord  and  tenant,  between  whom  there  was 
a  subsisting  tenancy,  agreed  in  writing  for  a  letting  of  the  farm 
upon  fresh  terms ;  the  amount  of  the  rent  to  be  settled  by  valua- 

» 

(/)  Fenner  v.  Qepbum,  2  T.  &  C.  C.  C.  (m)  Per  Tindal,  G.  J.,  Doe  d.  Morgan  9. 

159.  Powell,  7  M.  &  G.  980,  990;  per  Alderson, 

(ff)    Bac.    Abr.    "Leases/'    (K.) ;    see  B.,  Chapman  v.  Towner,  6  M.  &  W.  100, 104. 

Wo^f.  hy  Harrison,  4th  edit  116.  (n)    Morgan  d.  Dowding  v.  Bissell,  3 

(A)  Doe  d.  Jackson  v.  Ashbnrner,  5  T.  Taunt.  65;  CoUey  v.  Streeton,  3  D.  &  R. 

R.  563 ;  cited  hy  Bayley,  J.,  in  Doe  v.  522,    It  is  obserrable  that,  in  these  cases, 

Groree,  15  East,  247.  the  terms  of  the  future  lease  were  not  as- 

(t)  See  Bnushier  v.  Jackson,  6  M.  &  W.  oertained  at  the    time.    But  where  the 

549 ;  Qoodtitle  v.  Way,  1  T.  R.  735 ;  Doe  terms,  though  not  stated,  oan  be  collected 

d,  Bromfield  v.  Smith,  6  East,  530 ;  S.  0.  at  once  from  an  instrument  referred  to  by 

2  Smith,  570 ;  Poole  v,  Bentley,  12  East,  the  agreement,  as  a  former  lease,  &c.,  the 

170 ;  Tempest  9,  Bawling,  18  East,  18.  aboye  objection  does  not  apply  ;  see  Doe 

ik)  Doe  d.  Pearson  v.  Hies,  8  Bing.  178 ;  d.  Pearson  v.  Ries,  8  Bing.  178 ;  a  C.  1 

a  C.  1  M.  &  8c.  264.  M.  &  Sc.  264. 

(/)  PhiUips  p.  Hartley,  3  C.  «&  P.  121 ;  (0)  Doe  d.  Walker  v.  Groyes,  15  East, 

see  Clayton  v.  Burtonshaw,  5  B.  &  C.  41 ;  244 ;  and  see  Alderman  v.  Neate,  4  M.  & 

a  0.  7  D.  &  K  800.  W.  704. 
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liAmojomD   tion,  and  the  tenunt  to  fiod  sureties  for  his  payiaig  the-  reBt ;  hut 
;^^^     the  amount  was  not  settled  and  the  sureties  were  not  ffiven :  it  was 
held,  that  the  instrument,  although  it  contained  words  of  pvesent 
demise,  did  not  operate  as  a  lease,  or  alter  the  terms  of  the  existing 
tenancy  (p). 

^d  so  where  A.  agreed  '^  to  let  premises  to  B.  on  lease,,  with  a 
purchasing  clause,  for  twenty-one  years,  at  632.  per  year ;''  B.  to  en- 
ter any  time  on  or  hefore  a  particular  day :  it  was  held  that  this 
was  only  an  agreement  for  a  lease,  on  the  ground  that  there  wero 
no  words  of  demise ;  that  the  commencement  of  the  tenancy  was  left 
uncertain ;  and  that  the  words  as  to  purchasing,  showed  that  the 
letting  was  to  he  hy  a  particular  instrument  containing  such  a 
clause  (g). 
When  the        But  if  it  cannot  he  collected  from  the  instrum^Lt  itself,  wh^i 
"^'nV*'  m    ^^^  ^Tnoa.  is  to  commence  (r)  ;  or  if  it  he  to  commence  only  on  the 
not  oper-     performance  of  a  condition  («)  ;  or  if  the  instrument  do  not  show, 
ate  M  a      or  it  cannot  he  ascertained  (t),  for  how  long  ilie  term  is  to  continue, 
demise.       £^  .^^  ^^^^  operate  as  a  demise. 

KoimpUed  It  seems,  that  an  owner  of  land,  who  contracts  to  grant  a  lease, 

oontract  ^Q^g  j^q^  impliedly  engage  that  he  will  deliver  to  the  intended  lessee 

to  show  ^^  ahstract,  showing  his  title  or  right  to  grant  such  lease.     Indeed, 

title;  in  Temple  v.  Brown  (t^),  Gibhs,  C.  J.,  expressed  an  opinion,  that  there 

was  not  any  such  implied  contract, 

but  only  ^But  where  there  is  a  sufiScient  demise  of  premises,  the  law  im- 

te  giye  pijes  a  promise  by  the  party  demising,  to  give  possession  to  his  ten- 

Bion?^  ant ;  and  an  action  lies  against  the  party  letting,  for  the  breach  of 

[  *286  ]  such  promise  (x). 

Whin  thb  2.  The  first  section  of  the  Statute  of  Frauds  provides  that  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands, 


MUST  BB  BT 

UN- 


DEB  TBB  8    tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  only, 
^  los"*'    ^^  ^^  parol,  and  not  put  in  writing^  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  hy  writing^  shall  have  the  force  and  efPect  of  leases  or  es- 
tates at  will  only  ;^  and  shall  not,  at  law  or  in  equity,  have  any 

(p)  John  V,  Jenkins,  1  C.  &  M.  227.  oonsidered  as  leases,  should  merely  haTe 

(^)  Dank  v.  Hunter,  5  B.  &  Aid.  322 ;  the  force  of  agreements  to  execute  leases ; 

Cla^n  i;.  Burtenshaw,  nmra.    See  Brown  Burton  v.  RereU,  16  M.  A;  W.  307,  311. 

V,  Warner,  14  Yes.  156.    The  subject  trea-  (r)  Doe  d.  Wood  v.  Clarice,  7  Q.  B.  211. 

ted  of  in  the  aboye  section  is  of  no  import  h)  lb.;  and  see  Doe  d.  Bailey  v,  Yoeter, 

tance,  so  fkr  ss    concerns  parol  agree-  3  C.  B.  215;  Gore  v,  Lloyd,  tvpra;  Hay- 

ments  entered  into  between  the  1st  of  ward  v.  Haswell,  6  A.  &  E.  265. 

January  and  the  1st  of  October,  1846.  (()  LoTelock  t;.  Franklyn,  8  Q.  B.  371, 

During  that  time  the  7  &  8  Vict.  c.  76,  s.  381 ;  and  see  Qlen  v,  Dungey,  4  Exch.  61. 

4,  was  in  fbroe ;  and  the  effect  of  that  («)  See  6  Taunt.  60 ;  Boper  v.  Combs,  6 

section  was,  that  no  lease   in    writing  B.  &  C.  534. 

should  be  yalld,  unless  made  by  deed;  (x)  Coe  v.  Clay,  8  M.  ft  P.  57;  8.  C.  7 

and  that  agreements  in  writing,  not  under  Bing.  440. 

seal,  which  would  previously  have*  been 

— . —     •      ■  ■  -    ^      . 

1  By  Stat  of  Mass.  1783,  c.  37,  §  1,  (Rey.  St.  ch.  59,  §  29,)  all  parol  leases  haye  the 
effect  of  leases  at  will  only.  Ellis  v.  Paige,  1  Pick.  43  ;  Rising  v.  Stannard,  17  Mass. 
282  ;  Coffin  v.  Lunt,  2  Pick.  71 ;  Hingham  v,  Sprague,  15  Pick.  102.  The  same  is  the 
law  of  Maine.    Little  o.  Fftlister,  3  QieenL  15. 
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greater  effect,  notwitliatanding  any  consideration  for  making  such  Landlord 
parol  leases  or  estates.  ^^^ 

The  second  section  excepts  all  leches  not  exceeding  the  term  of      ^^''^• 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved  j.^^^*  ^^ 
to  the  landlord,  during  such  term,  shall  amount  unto  two  third  parts,  these  en- 
at  the  least,  of  the  full  improved  value  of  the  thing  demised.  *  actments. 

And  by  the  8  &  9  Vict.  c.  106,  s.  3,  it  is  enacted,  that  every  lease 
required  by  law  to  be  in  writing,  of  any  tenements  or  heredita- 
ments, made  after  the  1st  day  of  October,  1845,  shall  be  void  at 
law,  unless  made  by  deed. 

The  effect  of  these  enactments  appears  to  be,  that  a  tenancy  which 
IB  to  endure  for  more  than  three  years  from  the  making  of  the 
agreement,  cannot  now  be  created  by  parol;  and,  accordingly,  it 
would  seem  that  a  lease  for  three  years,  to  commence  infuturo,  will 
be  inoperative,  unless  made  by  deed  (y).  But  a  lease  by  parol,  for 
a  year  and  a  half,  to  commence  after  the  expiration  of  a  lease 
which  wanted  a  year  of  expiring,  would  be  good ;  for  it  would  not 
exceed  three  years  from  the  making  thereof  (z). 

A^ain,  although  the  Statute  of  Frauds  enacfcs  that  all  leases  by 
parol,  for  more  than  three  years,  shall  have  the  effeqt  of  estates  at 
will  only,  yet  it  has  been  held,  that  occupation  and  payment  of  rent 
under  such  a  lease  will  create  a  tenancy  from  year  to  year  (a). 
And  so,  although  a  parol  lease  for  more  than  three  years  was  void 
within  the  statute,  as  to  the  duration  of  the  term,  yet  the  contract 
was  held  to  regulate  the  terms  of  the  holding,  *^in  other  respects  (6).  [  *287  1 
And  these  decisions  will  probably  be  held  to  be  good  law,  notwith- 
standing the  8  &  9  Vict.  c.  106,  s.  3.  For  although  that  statute  en- 
acts, that  a  lease  which  is  required  by  law  to  be  in  writing  will  be  void 
if  not  made  by  deed,  still  it  would  seem  not  unreasonable*  to  hold, 
that  the  provisions  of  the  statute  would  be  satisfied  by  restricting 
its  effect  to  the  avoidance  of  the  lease,  a%  a  lease  simply. 

Although  the  second  section  of  the  Statute  of  Frauds  renders  valid  Jf®  wtton 
a  parol  lease  for  less  than  three  years  from  the  makiug  thereof,  yet,  gainsta 
until  entry  by  the  lessee,  there  is  a  mere  interesse  termini ;  and  if  he  leasee  im- 
refuse  to  take  possession,  no  action  lies  to  recover  damages  against  ^^i^!!^ 
him,  for  not  occupying  or  becoming  tenant.     For  the  fourth  section   mi^  for 
applies  to  such  a  parol  lease  not  rendered  effectual  by  entry :  and  pot  enter- 
that  section  provides,  that  no  action  shall  be   brought  whereby  to  '"*" 
charge  the  defendant  upon  any  contract  or  sale  of  lands,  or  any  in- 
terest  in  or  ooneeming  them,  unless  the  agreement  be  in  writing  (c), 
**  The  effect,  then,  of  the  Statute  of  Frauds,  so  far  as  it  applies  to 
parol  leases  not  exceeding  three  years  from  the  making,  is  this, 
that  the  leases  are  valid,  and  that,  whatever  remedy  can  be  had  up- 
on them,  in  their  character  of  leases,  may  be  resorted  to ;  but  th^y 

(y)  See  Kawlin  v.  Turner,  2  Ld.  Raym.  Beale  v.  Sanders,  5  Sooit,  58 ;  Doe  d.  Bigg 

73f  ;  S.  C.  12  Mod.  610.  r.  BeU,  5  T.  R.  471.    It  may  regoUte  the 

(z)  Bol.  N.  P.  177  ;  Ryley  v.  Hicks,  1  amount  of  rent,  &o.;  De  Medina  v,  PolsqDt 

Str.  6ol ;  obsenred  upon  in  Edge  v.  Straf-  1  Holt,  N.  P.  R.  47. 
ford,  1  C.  &  J.  396.  (c)  Inman  p.  Stamp,  1  Stark.  R.  12; 

(a)  Clayton  v,  Blakey,  8  T.  R.  8.  Edge  v.  Strafford,  1  C.  &  J.  391. 

(6)  Richardaon  v.  Qifford,  1  A.  &  E.  52 ; 
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do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not  taking 
possession  (d). 

3.  Until  the  reign  of  Henry  the  Eighth,  a  general  letting  of  land, 
that  is,  a  demise  without  limit  as  to  the  period  of  holding,  was  held 
to  create  a  tenancy  strictly  at  the  will  of  the  parties,  and  determin- 
able at  the  pleasure  of  either.  But,  in  modern  times,  this  rule  has 
been  modified ;  and  although,  even  at  the  present  day,  a  mere  gen- 
eral letting  or  permission  to  occupy  creates  only  a  tenancy  at  will, 
yet,  if  the  lessor  accept  from  the  lessee  a  yearly  rent,  or  rent  meas- 
ured by  any  aliquot  part  of  a  year,  the  Courts  will  infer  from  this 
circumstance  an  intention  to  create  a  tenancy  from  year  to  year  (e). 

Where,  however,  there  is  an  express  contract  for  a  strict  tenancy 
at  will, — although  it  be  a  yearly  rent  payable  quarterly, —  occupa- 
tion ®and  payment  of  rent  for  more  than  a  year,  will  not  create  a 
tenancy  from  year  to  year  (/).i 

And  the  rule,  that  a  general  letting  and  payment  of  rent  is,  in 
the  absence  of  an  express  agreement,  to  be  considered  as  evidence  of 
a  taking  from  year  to  year,  would  appear  not  to  be  applicable  to  the 
case  of  lodgings  (g). 

A.  let  apartments  in  his  house  to  B.,  at  a  rent  payable  half-year- 
ly;  B.  took  possession  at  Michaelmas,  1822,  and  at  Lady-day,  1823, 
paid  half-a-year's  rent.  In  June  of  that  year,  B.  left  the  apart- 
ments without  giving  any  notice  to  quit,  but  at  Michaelmas,  1823, 
he  paid  half-a-year's  rent  to  that  time.  He  refused  to  pay  rent  at 
Lady-day,  1824  ;  and  the  Court  held,  that,  from  these  facts,' a  tak- 
ing from  year  to  year  could  not  be  implied  (A). 

And  BO  an  agreement  to  take  apartments,  at  the  rate  of  so  much 
a  year,  would  seem  not  to  create  a  tenancy  from  year  to  year  (i). 

Where  the  object  of  the  agreement  is,  primd  facie,  to  create  a  ten- 
ancy from  year  to  year ;  the  effect  of  such  agreement  will  not  be 
enlarged,  by  the  fact  of  the  tenant  being  permitted  to  use  the  soil 
of  the  demised  premises,  e.  g.,  for  making  bricks  (/). 

But  it  seems,  that  if  there  be  a  general  letting  of  land  for  the 
purpose  of  raising  crops,  such  as  liquorice,  or  madder,  which  do  not 
arrive  at  maturity  until  the  end  of  two  years,  the  demise  may  be 
construed  to  be  a  demise  for  two  years  (k), 

A  demise  not  for  one  year  only,  but  ffom  year  to  year  (I);  or  "  for 


(rf)  Per  Bayley,  J.,  delivering  the  judg- 
■ment  of  the  Goort,   Edge   v.   Strafford, 

(e)  Per  Parke,  B..  Doe  d.  HuU  v.  Wood, 
14  M.  &  W.  682,  687 ;  Richardson  v.  Lang- 
ridge,  4  Taunt  128,  132 ;  and  see  13  H. 
8, 15  b ;  Parker  v.  Constable,  3  Wils.  25 ; 
"Doe  d.  Warner  v.  Brown,  8  East,  155; 
Timmins  v.  Rawlinson,  3  Burr.  1603. 
Bent  is  payable  yearly^  unless  otherwise 
reserved;  Com.  Dig.  "Bent,"  (B.),  8; 
Oray  p.  Chamberlain,  4  G.  &  P.  260. 

(?)  Doe  d,  Basto  v.  Cox,  11  Q.  B.  122 ; 
S.  C.  17  L.  J.,  Q.  B.  3 ;  and  see  Doe  d. 


Dixie  V.  Davies,  21  L.  J.,  Exch.  60. 

(y)  See  per  Lord  Mansfield,  Right  «. 
Darby,  1  T.  R.  159,  162. 

(A)  Wilson  V.  Abbott,  3  B,  &  C.  88;  a 

G.  4  D.  &  R.  693.    See  post,  as  to  notices 

to  quit  lodgingi, 

(t)  Atherstone  v.  Bostock,  2  Scott,  N.  R. 
637  643, 

(j)  Re  Stroud,  8  G.  B.  502. 

Ik)  See  Roe  17.  Lees,  2  BL  R.  1171; 
Adams,  ^.,  3rd  edit.,  138. 

(Q  Denn  d,  Jacklin  v.  Gartwright,  4 
East,  31. 


Omiae.  Dig.,  by  Mr.  Qreenleaf,  Tit.  9,  Gh.  1,  §  16,  and  note,  1  Vol  269-272. 
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a  year,  and  afterwardi  tvom.  year  to  year"(9n),  has  been  held  to  con-  Landlord 
8titate  a  tenancy  for  two  years  certain.  But,  according  to  the  more  FpJjf  ^ 
modem  cases  on  this  subject,  a  tenancy  from  year  to  year  so  long 
as  both  parties  please,  is  determinable  at  the  end  of  the  first  or  of  any 
subsequent  year ;  unless,  in  creating  such  tenancy,  the  parties  use 
words  showing  that  they  contemplated  a  tenancy  for  two  years  at 
least  (n).  And  where  premises  were  demised  under  a  written 
agreement,  dated  in  August, ''  the  tenancy  to  be  from  year  to  year 
from  Michaelmas  next,^'  at  a  rent  payable  half-yearly,  "  except  the 
last  half-year,  which  portion  of  rent  shall  be  paid  on  or  before  the 
Ist  August  in  that  year,  and  to  be  deemed  then  due  for  all  legal 
remedies  for  *  recovering  rent  in  arrear;"  the  tenant  "  to  allow  the  [  *289  ] 
landlord  or  incoming  tenant,  in  the  last  year,  to  enter  on  the  1st 
May,  to  make  fallows,  and  carry  out  the  manure,"  for  which  com- 
pensation was  to  be  paid ;  and  the  tenant  to  have  ''  the  use  of  the 
barns  for  stacking  and  threshing  the  crops  in  the  last  year  till  the 
1st  of  May  after  the  tenancy  i"  it  was  held,  that  these  stipulations 
did  not  necessarily  import  that  the  tenancy  was  to  be  extended  be- 
yond the  first  year  (o). 

Where  there  is  a  letting  in  the  ^alternative,  as  "  for  three,  six,  or  j^°)[f?  *" 
nine  years,"  it  is  in  the  tenant's  option  to  determine  the  tenancy  natiye. 
by  reasonable  notice,  at  either  of  those  periods,  unless  it  be  other- 
wise expressed  (|>). 

A  tenancy  from  year  to  year  is  impliedly  created  in  a  variety  of  Caaee  in 
cases.  J^j^Jl^ 

Thus,  if  a  remainderman  receive,  for  two  years,  the  same  rent  from  year 
as  was  reserved  by  a  lease  granted  by  the  tenant  for  life,  deceased,  to  year  is 
and  at  the  times  when  such  rent  was  by  the  lease  made  payable,  the  jjjpj^^^ 
Court  will  presume  an  agreement  between  the  remainderman  and  ^on. 
the  lessee,  that  the  latter  should  continue  to  hold,  as  a  yearly  ten- 
ant, on  the  terms  of  the  original  lease  (g).  So,  where  a  rector  per- 
mitted a  tenant  of  the  former  incumbent,  to  continue  in  the  quiet 
possession  of  the  premises  for  eight  months  after  his  institution,  it 
was  decided  that  a  presumption  arose,  that  a  new  tenancy  had  been 
agreed  upon ;  and  that  a  notice  to  quit  was  therefore  necessary  (r). 
So,  where  an  annuity  was  granted   out  of  lands,  with  power  to  the 
grantee,  in  case  it  should  be  in  arrear,  to  enter  upon  and  hold  pos- 
session of  the  lands  until  payment  of  the  arrears ;  and,  the  rent 
being  in  arrear,  the  grantee,  instead   of  entering  upon  the  lands, 
arranged  with  the  tenant, — who  Was  in   possession  thereof  under  a 
lease  from  the  grantor, — to  attorn  to  him :  it  was  held,  that  the 
tenant,  by  so  attorning,  became  and  would  continue  to  be  tenant 
from  year  to  year  to  the  grantee,  until  the  arrears  of  the  annuity 

(«)    Bireh  v.  Wright,    1    T.  R.  878 ;        {p)  Denn  c  Spnrrier,  3  B.  &  P.  399 ; 

Johnstone  v,  Huddlestone.  4  B.  <&  C.  922.  Goodright  d.  Hall  r.  Richardson,  3  T.  R. 

8ee  Doe  J.  Chadbom  v.  Green,  9  A.  &  E.  462.  ,  „  ™  ft«- 

668;  Thompson  v,  Maberlej,  2  Camp.  672.        (q)  Roe  d.  Jordan  v.  Ward,  1  H.  Bl.  97 ; 

(It)  Doe  d.  Clarke  p.  Smarridae,  7  Q.  B.  Doe  rf.  Martin  v.  Watts,  1  T.  R.  83 ;  Doe  d. 

967.  Tucker  ».  Morse,  1  B.  A;  Ad.  866. 

(o)  Doe  d.  Plmnep  p.  Mainby,  10  a  B.        (r)  Doe  d.  Gates  v.  Spmervme,  9  D.  & 

m!  B.  100 ;  B.  C.  6  B.  &  C.  126. 
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Landlobd   were  satisfied  («);     And  if  the  executors  bf  a  tenant  from  year  to 
AND       y^aj.  enter  upon  the  occupation  of  the  premises,  and  continue  to  oc- 
cupy and  pay  rent,  they  become  tenants  from  year  to  year  on  the 
terms  of  the  original  demise  (t). 
[  *290  ]       *And  we  have  just  seen,  that  although  a  contract  to  let  lands  for 
more  than  three  years  is  void,  if  it  be  not  under  seal ;  yet  that  oc- 
cupation and  payment  of  rent  thereunder  will  create  a  tenancy  from 
year  to  year  (w). 
Tenant  So  if  a  lessee  hold  aver  after  the  expiration  of  his  term,  and  the 

oTer^a^r    ^^ssor  receive  rent,  as  rent,  or  otherwise  recognise  the  party  as  his 
expiration  tenant,  there  is  tacitly  created  a  tenancy  from  year  to  year  (x) ;  and 
of  lease,      ]^  g^^h  a  Case  the  tenancy  will  be  held  to  be  upon  the  terms  of  the 
old  lease,  so  far  as  they  are  applicable  to  a  yearly  holding,  if  there 
be  no  evidence  to  the  contrary  (y).*    Thus  where,  at  the  expiration 
of  a  lease,  containing  a  covenant  to  repair,  the   tenant  verbally 
agreed  to  remain  tenant  at  a  higher  rent,  nothing  more  being  ex- 
pressed between  the  parties  respecting  the  terms  of  the  new  tenan- 
cy ;  he  was  presumed  to  hold  under  the  covenants  of  the  former 
lease,  so  far  as  they  were  applicable  to  his  new  situation ;  and  to  be, 
therefore,  liable,  as  on  a  simple  contract,  for  not  rebuilding  the  pre- 
mises on  their  being  destroyed  by  fire  (2).     So,  where  the  defendant 
agreed  by  parol  to  rent  a  house  as  yearly  tenant  for  the  residue  of 
a  term,  which  was  three  years  and  Aree  quarters,  and,  having  held 
it  for  three  years  and  one  quarter,  he  quitted ;  it  was  determined 
that  the  remaining  longer  than  the  three  years,  was  evidence  of  a 
contract  to  continue  tenant  for  the  residue  of  the  term  (a). 
toqnitTor       -^^^  ^*  seems  that  if  a  tenant  hold  over,  and  the  landlord  give 
pay  ad-       him  notice  to  quit,  or  pay  a  specified  advanced  rent,  and  thi^t  his 
tanoed        continuing  to  occupy  will  be  considered  as  an  agreement  to  pay  such 
rent ;  and  he  continue  in  possession  after  the  expiration  of  the  no- 
tice, without  expressing  any  dissent,  he  impliedly  becomes  tenant 
at,  and  is  liable  to  pay,  the  advanced  rent  (b). 

But  a  new  tenancy  is  not  created,  merely  by  an  agreement  for 
an  increase  of  rent  during  a  current  holding  (c). 

(»)  Doe  d,  Ohawner  v.  Boulter,  6  A.  &  piratton  of  a  term  created  hy  lease,  the 

E.  676.  parties  agree  that  the  lessee  should  oqd- 

(0  Buckworth  v.  Simpson,  1  Cr.  M.  &  tinue  tenant  for  a  year  after  the  ezpira- 

R.  834.  tion  of  such  lease,  and  nothing  be  said 

(ti)  Ante,  286 ;  and  see  as  to  the  rule  about  the  terms  of  the  holding,  Uie  tenant 

under  the  repealed  statute,  7  &  8  Vict  c.  will  continue  to  hold,  subject  to  the  terms 

76,  Doe  d.  Dayenish  t>.  Moflfatt,  16  Q.  B.  of  the  original  lease ;  Finch  p.  MUler,  6 

267.  C.  B.  428. 

(x)  Per  Cur.,  Doe  d.  Clarke  v.  Smarridge,        (z)  Digby  v.  Atkinson,  4  Gamp.  276. 
7  Q.  B.  957,  969;  Bishop  r.  Howard,  2  B.         (a)  Sauvage  v.  Dupuis,  3  Taunt.  410. 
&  C.  100.  (i)  Roberts  v,  Hayward,  3  C.  &  P.  432. 

(y)  Mayor  of  Thetford  v,  Tyler,  8  Q.  B.  The  Court  of  Common  Pleas  sanctioned 

96,   100,   101 ;    Doe    d.  Hollingsworth  v.  the  decision  at  Nisi  Prius. 
Stennett,   2  Bsp.    R.    716;    Boraston    ».         (c)  Oceckie  v.  Monk,  1  C.  ft  K.  807; 

Green,  16  East,  71 ;  Doe  d.  Rigge  v.  BeU,  Doe  d.  Bedford  v.  Eendrick,  Adams  on 

6  T.  R.  472,  per  Kenyon,  C.  J.;  see  Denn  Eject.  129 ;  recognized  by  Patteson,  J.,  in 

d.  Brune  v,  Rawlins,  10  East,  261 ;  Doe  rf.  Doe  rf.  Monck  v,  Geeckie,  6  Q.  B.  841,  843 ; 

Foley  V.  Wilson,  11  East,  66 ;  Pearse  «.  and  see  Crowley  v.  Vitty,  7  Exch.  319. 
Sharr,  2  M.  <&  R.  418.    If,  before  the  ex- 
'    I                             ■'                       — ■ —  -  - 

A  See  ETertBon  v.'Bt,i/^,2  WensMl^^Sar. 


rent. 
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Nor  can  one  joint  tenaniror  tenant  in  common  bind  his  compan-   Landlobd 
ion,  by  holding  over  without  his  con8ent(d).  ^nd 

**And  both  the  fact  of  holding  over  and  the  payment  of  rent  may  ^'^' 

be  explained,  so  as  to  rebut  the  presumption  that  the  parties  inten-  "'•'^""''^"^^ 
ded  thereby  to  create  a  tenancy  from  year  to  year  (e).  Uoif  may" 

If  a  party  take  possession  of  premises  under  an  agreement  for  a  be  rebut- 
futvre  leascy  and  he  afterwards  pay  rent  for  a  year,  or  any  aliquot  ted. 
part  of  a  year  under  such   agreement  (/)  ;  or  if  he  admit  such  L  **^^-'^  J 
rent  to  be  due  (gr),  he  thereby  becomes  tenant  from  year  to  year,  ^^^  ^^ 
subject  to  all  the  terms  of  the  contemplatied  lease  (A).     And  where  payment 
a  party  enters  under  such  an  agreement,  and  in  the  expectation  of  rent  un- 
of  (i),  or,  under  an  engagement  to  take  a  lease,  procures  attornments  ^Jn*^^ 
from  some  of  the  tenants,  and  receives  rent  from  others  (k) ;  he  lease. 
may  be  sued  for  rent  upon  the  common  count  for  use  and  occupa- 
tion, although  he  himself  has  not  paid  fent,  or  been  in  any  manner 
expressly  recognized  as  a  tenant  (2).     Thus,  where  the  defendants 
took  certain  premises  of  the  plaintiff  for  nine  months,  at  a  rent 
certain,  with  the  Option  of  taking,  at  the  end  of  that  time,  a  lease 
for  years ;  and  before  the  expiration  of  the  nine  months  they  let  the 
premises  to  a  tenant  for  six  months,  who  actually  occupied  them  for 
that  period :  it  was  held,  that  at  the  end  of  a  year  from  the  expi- 
ration of  the  nine  months,  the  defendants  were  liable,  in  an  action 
for  use  and  occupation,  for  a  year's  rent  (m). 

And  it  seems,  that  at  the  expiration  of  the  term  contracted  for, 
the  tenancy  from  year  to  year,  thus  created,  ceases  without  any  no- 
tice to  quit  (n). 

So  if  a  tenant  take  possession  and  pccupy  under  a  written  memr  Tenant 
arandum  for  a  present  demise,  which  he  never  signed,  it  seems  that  ™J^fgion 
he  shall  be  presumed  to  hold  upon  the  terms  specified  in  such  mem-  under  an 
orandum.     But  if  the  landlord,  in  such  case,  fail  to  fulfil  hi*  part  unexecut- 
of  the  agreement  in  a  material  point,  the  jury  may,  in  *>an  action  ^ent"^ 
for  use  and  occupation,  ascertain  the  value  of  the  premises,  without    r  0292 1 
regarding  the  amount  of  rent  reserved  by  the  contract  (0), 

If  a  party  be  let  into  possession  under  a  contract  for  {he  purchase  ^^yi*t 

of  premises,  which  is  not  completed  on  account  of  a  defect  in  the  into  pos- 
session 

(rf)  Draper  v.  Crofts.  16  M.  &  W.  166 ;  ting  up  a  board  for  the  purpose  of  letting   "^^^^  * 

Tancred  ».  Christy,  12  M.  &  W.  316 ;  S.  C.  the  premises,  is  a  sufficient  assertion  of  contrast  of 

9  M.  &  W.  438.  the  right  of  possession,  to  render  the  in-   P^"**®' 

(e)  Doe  d.  Lord  v,  Crago,  6  C.  B.  90;  tended  lessee  liable  for  use  and  occupation,    dcoo""^®* 

Jones  V.  SOiears,  4  A.  &  E.  832.  See  Sullivan  v.  Jones,  3  C.  &  P.  579.  tenant. 

(/)    Pfer   Parke,    B..    Braythwayte  t>.        (A)  Neal  «.  Swind,  2  C.  &  J.  377. 
Hitchcock,  10  M.  &  W.  494,  497.  (I)  But  in  such  cases  there  cannot,  in 

(g)  Cox  0.  Bent,  6  Bing.  I80.  general,  be  a  distress  for  the  rent ;  Hegan 

(h)  Doe  d.  Thompson  v.  Ameyy  12  A.  ^  v.  Johnson,  2  Taunt    148;    Regnart  v, 

E.  476 ;  Mann  v.  Lovejoy,  1  R.  &  M.  355 ;  Porter,  7  Bing.  451 ;  Hamerton  v.  Stead, 

Regnart  p.  Porter,  7  Bing.  453,  per  Tin-  3  B.  &  C.  478 ;  S.  C.  5  D.  &  R.  206.    In 

dal,  C.  J.;  Doe  d.  Westmorland  v.  Smith,  order  to  support  a  distreUy  there  must  be 

1  M.  &  R.  137 ;  Coupland  v,  Mayniynd,  12  an  actual  demise  at  a  specific  rent ;  lb.; 

£ajit,  134 ;  Doe  (i.  Lloyd  v,  Powell,  5  B.  <b  Dunk  v.  Hunter,  5  B.  &  Aid.  322 ;  Woodf. 

C.  312;  8.  C.  8  D.  &  R.  35.  L.  &  T.  307. 

(0  Doe  d,  Oldershaw  0.  Breach,  6  Esp.        (m)  Waring  v  King,  8  M.  &  W.  571. 
106 ;  Doe  d,  Blomfield  v.  Smith,  6  East,        (n)  Doe  d.  Bedford  v.  Kendriok,  Adams 

630 ;  Hamerton  v.  Stead,  3  B.  d(  C.  478 ;  on  Ej.  129 ;  and  post,  307. 

a  C.  5  D.  &  R.  206;  Coz  v.  Bent,  2  M.  &  .    (0)  Tomlinson  v.  Day,  2  B.  &  B.  680; 

P.  881;  a  G.  5  BinjE.  Ififi;  Banktor  o.  B.  0^6  Mam,. 650. 
Utborne,  PMke»  Addl  Ca.  76.    The  pot- 
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title,  the  vendor  cannot  maintain  an  4tion  for  the  nse  and  occupa- 
tion of  the  premises  up  to  the  time  at  which  the  contract  went  off  (p).^ 
But  if  a  party  who  is  let  into  possession  under  such  circumstances, 
continue  in  possession  after  the  contract  has  gone  off,  he  is  liable  to 
an  action  for  use  and  occupation,  at  the  suit  of  the  vendor,  for  the 
period  during  which  he  so  continues  in  possession  (o).^ 

And  so,  if  there  be  a  clause  in  a  contract  for  the  assignment  or 
sale  of  a  term,  that,  until  the  assignment  is  made,  the  purchaser 
shall  pay  the  seller  at  the  rate  of  so  much  per  annum,  from  the 
time  of  taking  possession  of  the  premises  until  the  completion  of 
the  purchase,  this  creates  the  relation  of  landlord  and  tenant  be- 
tween the  parties  (r). 

So,  where  a  mortgage  deed,  which  was  executed  by  the  mortgagor 
only,  contained  a  clause  whereby  "  for  the  more  effectual  recovei-y 
of  interest,  the  mortgagor  did  attorn  and  become  tenant  to  the 
mortgagee,  of  the  mortgaged  premises,  at  a  yearly  rent  to  be  paid 
half-yearly,  so  long  as  the  principal  sum  remained  secured  ;"  and 
the  mortgagor  continued  in  possession,  and  made^everal  half-yearly 
payments :  it  was  held,  that  this,  taken  together  with  the  covenant, 
created  the  relation  of  landlord  and  tenant  between  him  and  the 
mortgagee  («). 

Generally  speaking,  however,  a  mortgagor  in  possession  is  merely 
tenant  at  sufferance  to  the  mortgagee  (t)  ;  but,  by  contract  between 
the  parties,  he  may  become  tenant  at  will ;  even  although  he  agree 
to  pay  a  yearly  rent  for  the  premises,  in  lieu  of  and  as  interest  on 
the  mortgage  money  (u). 

So  the  occupier  of  a  house,  by  submitting  to  a  distress  for  rent, 
which  is  stated  in  the  notice  of  distress  to  be  due  from  him  to 
the  party  distraining,  tacitly  acknowledges  a  tenancy  under  such 
party  (x). 

And  it  would  seem  that,  even  where  a  party  holds  premises  un- 
der a  void  lease,  the  payment  and  receipt  of  rent  is  evidence  from 
which  a  demise  from  year  to  year  will  be  presumed  (y). 

(p)  VTinterbottom  v.  Ingham,  7  Q.  B.  (0  Sec  Keech  v.  Hall,  1  Smith,  L.  C. 
611 ;  Kirtland  ».  Pounpett,  2  Taunt  145 ;    293,  29S. 

Heam  v.  Tomlin,  1  Peake.  192.  (u)  Doe  d.  Dixie  v.  Davies,  7  Exch.  89 ; 

(q)  Howard  v.  Shaw,  8  M.  &  W.  118.  21  L.  J.,  Exch.  60, 

(r)  Saunders  v.  Musgrave,  6  B.  &  C.         (x)  Panton  v.  Jones,  3  Camp.  372. 

524.  (.V)  Doe  d.  Pennington  r.  Taniere,  12  Q. 

(«)  West  V.  Fritche,  3  Exch.  216.  B.  998 ;  18  L.  J.,  Q.  B.  49. 


1  Hough  V.  Birge,  11  Vermont,  190 ;  Little  v,  Pearson,  7  Pick.  301  ;  Carson  v.  Baker, 
4  Dev.  220  :  Jones  v.  Jones,  2  Richardson,  542 ;  Brewer  v.  Craig,  3  Harr.  214 ;  Doe  i^. 
Cochran,  1  Scammon,  209 ;  Jones  v.  Tifton,  2  Dana,  295  ;  BeU  v.  Ellis,  1  Stew.  &  Part 
296. 

''^  If  the  contract  fails  by  accident,  as,  by  the  destruction  of  the  premises  bj  fire, 
before  the  conyeyance,  or  goes  off  by  consent,  the  tenant  is  liable  in  atntmpnl  ibr  the 
use  and  occupation  so  far  as  it  has  been  beneficial ;  Gould  v.  Thompson,  4  Metcalf, 
22  i ;  or,  at  least,  for  the  time  he  occupied,  after  the  termination  of  the  contract 
Howard  v.  Shaw,  8  Mees.  &  W.  118.  If  the  contract  fails  of  performance  by  the  fault 
of  the  vendee,  he  is  liable  for  an  occupation  rent ;  cither  in  trespass,  where  he  refuses 
to  complete  the  purchase ;  Smith  v.  Stewart,  6  John.  46  ;  Bancroft  v,  Wardell,  13  John. 
489 ;  Vandenheuvel  v.  Storrs,  3  Conn.  203 ;  or  in  trespass  or  assumptit,  at  the  vendor's 
election.  Clough  v.  Hosford,  6  N.  Hamp.  234 ;  Alton  v.  Pickering,  9  N.  Hamp.  494, 
498 ;  Ayer  v,  Hawkes,  UN.  Hamp.  148 ;  Davidson  v,  Ernest,  7  Alabama,  817. 
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*But  payment  and  acceptance  of  rent  by  and  from  a  corporation    Landlord 
will  not, per  «6,  amount  to  evidence  of  a  demise  to  them  (z).  «,  ^^ 

Nor  is  the  payment  of  rent,  per  se,  evidence  of  any  particular  '^ 

holding  for  or  from  any  particular  period.     Thus  where,  in  trespass,  ^  ooqq  t 
the  issue  was,  whether  the  plaintiff  was  tenant  to  the  defendant  un-  ^  J 

der  a  demise  "for  one  year  from  the  23rd  April,  1821,  and  thence  of  r^l'^is 
afterwards  from  year  to  year :"  it  was  held,  that  evidence  that  the  not  evi- 
plaintiff  had  paid  rent  to  the  defendant  was  not  sufficient  proof  of  ^^^^  ^^ 
such  demise  (a).     Where,  however,   there  is  proof  of  payment  of  Scalar^ 
rent,  in  respect  of  the  occupation  of  premises  which  have  been  ordi-  holding, 
narily  let  from  year  to  year,  the  law  will  imply  that  the  party 
making  such  payment  holds  under  a  tenancy  from  year  to  year  (6). 

So  the  payment  of  rent  will  not  of  itself  constitute  a  tenancy,  Itmngtbe 
unless  it   oe  paid  by  the  party  in  the  capacity  of  tenant.     And   ^^e  party 
therefore,  where  T.,  who  held  pictures  of  P.'s  as  a  security  for  an  as  tenant, 
alleged  debt,  hired  rooms  of  the  plaintiff,  in  which  to  deposit  them ; 
and  P.  having  died,  the  defendants,  his  administrators,  contested  T.'s 
claim  by  a  suit  in  Chancery ;  and  pending  the  suit,  in  order  to  pre- 
vent the  pictures  from  being  distrained,  they  petitioned  the  Court 
to  satisfy  the  plaintiff's  rent  out  of  certain  funds  paid  into  Court 
in  the  course  of  the  cause ;  and,  upon  T.'s  claim  having  been  dis- 
allowed by  the  Court,  the  pictures  were  ordered  to  be  delivered  to 
the  defendants,  who,  in  order  to  obtain  possession  of  them,  paid  rent 
to  the  time  of  delivery :  it  was  held,  that  these  circumstances  did 
not  constitute  the  defendants  tenants  to  the  plaintiff  (c). 

So  the  payment  of  an  unvaried  rent  to  the  lord  of  a  manor,  for  ]^*i^^f 
land  in  the  manor,  is  presumed  to  be  a  payment  for  quit  rent,  and  is  manor, 
evidence  of  title  to  the  rent  only,  and  not  to  the  land  (d). 

A  mortgagee  is  bound  by  existing  tenancies,  created  before  the  ^^g*^^ 
mortgage ;  and  by  giving  notice  of  the  mortgage  to  the  tenants,  he 
may  place  himself  to  every  intent  in  the  same  situation  towards 
them,  as  the  mortgagor  occupied  before  the  mortgage  (c). 

But  with  regard  to  tenancies  subsequently  created,  by  agreement 
between  the  mortgagor  and  third  persons,  the  mortgagee  is  not 
bound,  unless  he  recognise  such  tenancies  by  receiving  *^rent,  or  by  [  *294  ] 
other  acts  decisively  showing  his  adoption  of  them  (/).^ 

And  the  mortgagee  cannot,  by  merely  giving  such  a  tenant  no-  ^J^^^f 
tice  of  the  mortgage,  cause  him  to  hold  of  himself,  the  mortgagee  (g).  mortgage 

or  demand 

(z)  Finlay  ».  Bristol  and  Exeter  Rail-  Bnrrowes  v,  Gradin,  1  D.  &  L.  213 ;  1    <>'  ^^^'^ 

way  Company,  7  Exch.  409 ;  21   L.  J.,  Smith,  L.  C.  315. 

Exch.  117.  (/)  Rogers  v.  Himphreys,  4  A.  &  E. 

(a)  PhiUips  v.  Mosely,  1  C.  &  P.  262.  299,  313 ;  Doe  d.  Fisher  v.  Giles,  6  Ring. 
See  further.  Mayor  of  Thetford  v.  Tyler,  8  421;  S.  C.  2  M.  <fe  P.  749 ;  Warne  d.  Keech 
Q.  B.  95.  V.  HaU,  Dougl.  21 ;  Thunder  v.  Belcher,  3 

(b)  Per  Cur.,  Doe  rf.  Lord  v.  Crago,  6  C.  East,  449 ;  Doe  d.  Shepherd  v.  Allen,  3 
B.  90,  98.  Taunt.  78.     As  to  the  mortgagee's  right 

(e)  Strahan  v.  Smith,  12  Moore,  289 ;  to  rents  due  ttom  the  mortgagor's  tenants ; 

a  C.  4  Bing.  91.  Pope  v.  Biggs,  9  B.  &  C.  245. 

(d)  Doe  d.  Whittick  ».  Johnson,  Gow,  (g)  Evans  r.  Elliott.  9  A.  &  E.  342 ; 
173.  Wilton  V.  Dunn,  21  L.  J..  Q.  B.  60. 

(e)  Rawson  v.  Eicke,  7  A.  &  E.  451; 


1  Fitchburg  Cotton  Manof.  Co.  v.  Melfon,  15  Mass.  269,  270. 
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Lanplobd  But  if  the  mortgagee  give  notice  to  such  tenant,  to  pay  the  rent  to 
him,  and  the  tenant  continue  in  possession,  without  repudiating  the 
notice  ;  a  jury  will,  it  has  been  held,  be  warranted  in  inferring  from 
this  circumstance,  an  acquiescence  on  the  part  of  the  tenant,  in  the 
intention  of  the  mortgagee,  to  create  a  tenancy  between  the  former 
and  himself  (A).  And  so  a  demand  of  rent  and  threat  of  distress 
will  amount  to  an  admission,  that  such  tenant^s  possession  was  at 
that  time  lawful ;  so  that  an  ejectment  could  not  be  brought,  on  a 
demise  laid  in  the  declaration  to  have  been  previously  made(f). 
And  it  seems,  that,  in  such  a  case,  proof  of  a  demand  of  possession, 
or  of  a  disclaimer  by  the  tenant  of  the  mortgagee's  title,  would  be 
necessary  (A). 

But  the  mere  receipt  of  interest  by  the  mortgagee  up  to  a  given 
day,  does  not  amount  to  a  recognition  by  him,  that  the  mortgagor 
or  his  tenant  was  lawfully  in  possession  until  the  time  when  such 
interest  was  paid  (I). 

And  so  if  the  mortgagor  give  the  mortgagee  an  authority,  to 
receive  the  rents  as  his  agent  or  bailiff,  and  the  mortgagee  give 
the  tenant  notice  of  such  authority,  payment  of  the  rent  by  the 
tenant  in  pursuance  of  such  notice  will  not  make  him  tenant  to  the 
mortgagee  (m). 

^J^^8-       4.  The  titird  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  en- 
AND  BUR-      a^ts,  that  no  leases,  estates,  or  interests,  either  of  freehold  or  terms 
KFNDEs  OF  of  ycars,  or  any  uncertain  interest,  not  being  copyhold  or  customary 
TERM8.        interest,  of,  in,  to,  or  out  of,  any  messuages,   manors,  lands,  tene- 
ments, or  hereditaments,  shall  be  asgigned,  granted^  or  surrendered^ 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  or  by  act  and  operation  of  latv^ 
[  *295  ]  And  now,  by  the  8  &  9    Vict.  c.  106,  s.  3,  it  is  enacted,  *that  an  as- 
signment of  a  chattel  interest,  not  being  copyhold,  in  any  tenements 
■  or  hereditaments,  and  a  surrender  in  writing  of  an  interest  in  any 
tenements  or  hereditaments,  not  being  a  copyhold  interest,  and  not 
being  an  interest  which  might  by  law  have  been  created  without 
writing,  shall  be  void  at  law  unless  made  by  deed  (n). 

Under  the  old  law  it  was  held,  that  a  verbal  assignment  of  a  lease 
from  year  to  year  was  void  (o).  And  there  can  be  no  doubt  that,  at 
the  present  day,  an  assignment  of  such  an  interest  would  be  invalid, 
at  all  events,  unless  it  were  made  by  writing.     But  it  may  even  be 


(h)  See  Turner  v,  Cameron's  C.  S.  C. 
Company,  6  Exch.  932,  937;  Brown  v. 
Storey,  1  M.  &  G.  127;  1  Scott.  N.  R. 
9. 

(0  Doe  rf.  Whitaker  v.  Hales,  7  Bing. 
822 ;  per  Parke,  J.,  Doe  v.  Cadwallader,  2 
B.  &  Ad.  478,  477. 

(*)  Doe  d.  Whitaker  v.  Hales,  supra. 
As  to  disclaimer,  see  Doe  d.  Calvert  v. 
Frowd,  4  Bing.  567 ;  S.  C.  1  M.  &  P.  480. 


And  a  notice  by  A.  to  quit,  at  a  ftitnre 
time,  land  "  which  you  now  hold  or  rent 
under  me,"  prima  faciei  admits  a  tenancy ; 
Barton  ».  Corby,  M'Cl.  &  Y.  278. 

m  Doe  V.  Cadwallader,  2  B.  &  Ad.  473. 

(m)  Wheeler  r.  Branscomb,  6  Q.  B.  373. 

(n)  This  statute  came  into  operation  ob 
the  Ist  October,  1845. 

(p)  Betting  V.  Martin,  1  Camp.  318; 
and  S.  C.  cited  2  B.  Moore,  270. 


See  2  Stark,  Er.   (6th  Am.  ed.)  342,  and  note  1 ;  4  Phm.  Ev.  (4th  Am,  ed.)  64 » 
Shieffelin  v.  Carpenter,  16  WendeU,  400 ;  Lunmott  v.  Gist,  2  Hanr,  &  Gill,  433. 
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doubted  whether,  since  the  8  &  9  Vict.  c.  106,  s.  8,  such  an  interest  tiiimutto 
can  be  assigned  otherwise  than  by  deed.  The  literal  reading  of  that  mjjf* 
section  is  c^tainlj  in  favor  of  the  opinion  that  it  cannot ;  and  this  '^"^* 
view  of  the  question  would  seem  to  be  borne  out,  by  some  expressions  ^■^"^•'^^^^ 
of  the  Court  of  Queen's  Bench,  in  their  judgment  in  the  recent  case 
of  Pollock  V.  Stacy  (p).  That  was  a  case  in  which  the  question  ini- 
mediately  before  the  Court  was,  whether  a  parol  demise  of  premises 
by  a  party  for  the  whole  residue  of  a  term  of  less  than  three  years, 
was  to  be  regarded  as  a  demise  or  as  an  assignment.  And  Lord 
Denman,  in  delivering  the  judgment  of  the  Court,  said :  ''  If  we 
were  to  decide  that  the  transaction  was  an  assignment,  we  should  at 
the  same  time  decide  that  it  was  no  assignment,  being  (y  parol  only ;" 
and  again,  "  As  important  rights  and  duties  often  arise  from  as- 
signments of  terms,  the  law  has  properly  provided  that  the  relation 
of  assignor  and  assignee  shall  not  be  contracted,  unless  the  inten- 
tion is  proved  by  deed  (g)."  But,  with  all  deference  to  so  high  an 
authority,  it  is  submitted,  that  it  is  still  open  to  argument,  whether, 
upon  the  construction  of  the  above  statute,  it  really  does  appear 
that  the  intention  thereof  was,  that  the  relation  of  assignor,  ana  as- 
signee should  not  in  any  case  be  contracted  unless  by  deed.  It  is 
clear  that,  so  far  at  least  as  regards  leases  and  surrenders,  the  ob- 
ject of  the  framers  of  that  statute  was,  to  distinguish  between  in- 
terests in  land  which  might,  under  the  Statute  of  Frauds,  be  created 
without  writing,  and  interests  in  land  for  the  creation  of  which  that 
statute  made  writing  necessary.  And  the  effect  of  this  distinction 
would  appear  to  be,  to  leave  the  law  under  the  8  &  9  Vict.  c.  106, 
so  far  as  regards  leases  and  surrenders  of  interests  of  the  former 
class,  in  the  same  state  as  it  was  before  the  passing  of  that  act. 
Now,  although  the  wording  of  the  statute,**  as  to  assignments,  is  [  *296  ] 
far  from  being  so  precise  as  it  might  have  been,  if  it  was  the  inten- 
tion of  the  framers  thereof  to  deal  with  them,  in  the  same  manner 
in  which  they  evidently  intended  to  deal  with  leases  and  surrenders ; 
yet  iiis  submitted,  that  the  terms  used  therein  are  not  so  precise 
the  other  way,  as  to  evince  a  manifest  intention  to  the  contrary. 
And,  such  being  the  case,  it  is  further  submitted,  that  the  more  rea- 
sonable construction  of  the  act  would  be,  to  hold  that  all  chattel  in- 
terest in  tenements  or  hereditaments,— except  copyhold  interest, — 
which  can,  by  law,  be  created  without  writing,  may  now,  as  hereto- 
fore, be  assigned  by  writing  merely ;  and  that  an  assignment  need 
not  be  by  deed,  unless  where  the  interest  assigned  is  a  copyhold  in- 
terest, or  one  for  the  creation  of  which  writing  is  by  law  necessary. 

And  an  assignment  by  the  sheriff,  of  a  term  taken  in  execution 
under  a  writ  of  fieri  faciasy  must  be  made  in  conformity  with  the 
provisions  of  the  Statute  of  Frauds  and  of  the  above  act,  otherwise 
such  term  will  still  remain  in  the  execution  debtor  (r). 

But  it  has  been  held,  that  where  the  parties  to  a  parol  demise  in- 
tended thereby  to  create  the  relation  of  landlord  and  tenant,  such 
a  demise  will  not  be  construed  to  be  an  assignment,  so  as  to  make 


n 


p)  9  Q.  B.  1033.  (r)  See  Doe  (i.  Hughes  v.  Jonei,  9  M.  & 

')  9  a  B.  1035.  W.  873. 
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it  void  within  the  above  statates,  even  although  it  was  for  the  whole 


^^       of  the  term  which  the  lessor  had  in  the  premises  («). 
^^^V       It  was  also  held,  nnder  the  3rd  section  of  the  Statute  of  Frauds, 
Term  how   ^^^  ^  tenancy  from  year  to  year,  created  by  parol,  would  not  bede- 
snrreiider-  termined  by  a  parol  license  from  the  landlord,  to  quit  in  the  middle 
ed  by  oper-  of  a  quarter,  and  the  tenant  quitting  the  premises  accordingly  (t). 
^^^  ^       And  it  is  clear  that  such  a  license  would  not  have  that  effect  at  the 
present  day.     But  it  would  seem  that  if,  in  such  case,  both  parties 
were  to  €u;t  upon  such  parol  notice  or  license  to  quit ;  that  is,  if  the 
tenant  vrere  to  quit,  and  the  landlord  were  to  take  possession,  so  as 
to  render  it  impossible  for  the  tenant  to  use  or  occupy  the  premises, 
the  tenancy  would  be  legally  determined  thereby  (u).     And  where 
the  tenant  removed  his  goods  with  the  landlord's  assent,  and  then 
delivered  the  key  to  the  landlord,  and  he  accepted  it,  it  was  held 
that  the  jury  might  infer  that  the  tenancy  had  been  determined  (x). 
But  the  mere  fact  of  the  landlord  putting  up  a  bill,  for  the  pur- 
pose of  letting  apartments  which  the  tenant  had  quitted  without 
[  *297  ]  ^giving  notice,  will  not  warrant  this  conclusion  (y).     And  where  the 
tenant  of  premises  quitted  them  in  pursuance  of  a  notice  which 
the  landlord  refused  to  accept,  alleging  that  it  was  insufficient,  and 
the  landlord  afterwards  entered  and  did  some  repairs,  the  Court 
held  that  the  tenancy  was  not  determined  (z). 

And  it  is  held  that,  in  all  such  cases,  the  acts  from  which  it  is 
sought  to  be  inferred  that  th^  tenancy  has  been  put  an  end  to  must 
be  unequivocal  (a). 

It  appears  to  be  settled,  that  if,  during  the  continuance  of  a  de- 
mise, the  landlord,  with  the  consent  of  the  tenant,  let  the  premises 
to  a  new  tenant,  and  put  the  latter  in  possession,  this  amounts  to  a 
valid  surrender  of  the  original  tenant's  interest  by  act  and  opera- 
tion of  law  (().  But  it  seems  that,  unless  there  be  a  written  demise 
to  a  new  tenant,  or  he  take  possession,  no  surrender  of  the  prior 
tenancy  is  effected  (e).  So  a  mere  agreement  between  landlord  and 
tenant,  that  the  latter  shall  quit,  and  another  person  be  substituted 

<«)  PoUook  V,  Btuay,  9  Q.  B,  1083,  recog-  809 ;  Walker  v,  Richardson,  2  M.  <&  W. 

nizing  Poultney  p.  Holmes,  1   Str.  405.  882 ;  Bees  v,  Williams,  2  Cr.  M.  &  R.  581, 

But  see  Barrett  v,  Rolph,  14  M.  &  W.  848,  584 ;  Reere  v.  Bird,  1  lb.  31 ;  Thomas  v. 

in  which  the  authority  of  this  latter  case  Cook,  2  B.  &  Aid.  119 ;  Phipps  v.  Scul- 

was  doubted.  thorp,  1  Id.  50 ;   Mathews  v.  Sewell,  2 

(t)  Mollett  o.  Brayne,  2  Camp.  103;  Moore,  262,  270;  S.  C.  8  Taunt.  270; 

Thompson  p.  Wilson,  2  Stark.  R.  379.  Stone  v.  Whiting,  2  Stark.  K  235 ;  Ham- 

(u)  Whitehead  v.  Clifford,  5  Taunt.  518;  erton  0.  Stead,  3  B.  &  C.  478;  &  C.  5  D.  & 

Gnmman  «.  Legge,  8  B.  &C.324;  S.  C.  2  R.206;  Walls  o.  Atoheson,  11  Moore,  379 ; 

M.  &  R.  438 ;  Brown  v.  Burthenshaw,  7  D.  S.  C.  3  Blng.  462. 

&  R.  608.  (e)  Taylor  v.  Chapman,  Peake,  Addl. 

(xS  Grimman  v.  Legge,  mpm,  Ca.  19.    Merely  taking  rent  from  the  new 

H/)  Redpath  v,  Roberts,  3  £sp.  225.  occupier    will    not   suffice ;    Graham   p. 

Tz)  Bessell  t>.  LaDdsberg,  7  Q.  B.  368.  Whiohelo,  IC.  &  M.  188.    Where  a  ten- 

(a)  Ackland  v.  Lutley,  9  A.  &  E.  879,  anoy  is  thus  determined  in  the  middle  of 

89i.  a  quarter,  whilst  the  rent  is  current,  the 

(&)   Niokells  v,    Atherstone,  10  Q.  B.  tenant  is  not  liable  (without  express  agree- 

944 ;  and  see,  generally,  as  to  the  doctrine  ment)    for  a  proportion  of  the  current 

of  surrender  by  operation  of  law.  Doe  A  quarter's  rent  from  the  preceding  qoar- 

Biddulph  V.  Poole,  11  Q.  B.  713 ;  12  Jur.  ter  day  to  the  day  of  quitting ;  Hall  v, 

450,  452;  Doe  d,  Hull  v.  Wood,  14  M.  &  Burgess,  5  B.  A;  C,  332 ;  WaUs  v.  Atche- 

W.  682 ;  Lyon  v.  Reed,  13  Bl  &  W.  285,  son,  3  Blng.  462. 
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as  tenant,  is  not  a  surrender  hj  operation  of  law  (d).     So,  where  a   LAwiwrxm^ 
tenant  from  year  to  year,  under  a  Lady-day  holding,  agreed  hy  parol     j^J^rr 
with  his  landlord's  agent,  to  quit  at  the  ensuing  Lady-dajfy  which  y^,^^^^ 
was  within  half  a  year ;- and  the  premises  were  relet  hy  auction,  at 
which  the  tenant  attended  and  hid ;  hut  the  new  tenant  was  not  let 
into  possession,  as  the  old  tenant  refused  to  quit:  it  was  held,  that 
this  did  not  amount  to  a  surrender  hy  operation  of  law  (^).     And 
where  a  defective  notice  to  quit  was  given,  and  the  landloid  verbally 
assented  to  it,  it  was  holden  that  this  did  not  amount  to  a  surrender 
by  operation  of  law  (/). 

Nor  does  the  mere  cancellation  of  a  lease,  without  a  written  sur- 
render, amount  to  a  surrender  of  such  lease  by  operation  of  law  (g)  ; 
and  where  a  lease  appeared  to  have  the  names  of  the  parties  torn  [  ^298  ] 
off,  it  was  decided  that  this  was  neither  a  surrender  by  construction 
of  law,  noT  primd  facie  evidence  of  a  written  surrender  (A). 

But  the  acceptance  by  the  lessee,  of  a  new  lease  for  a  term  to 
commence  during  the  existence  of  a  former  demise,  operates  as  a 
surrender  of  the  first  term  (t)  ;  subject,  however,  to  an  implied  con- 
dition, making  void  the  surrender  in  case  the  new  lease  should  be 
void  (i). 

To  an  action  for  rent,  however,  the  defendant  may  plead  an  ex- 
ecuted contract,  whereby,  in  consideration  of  his  giving  up  posses- 
sion of  the  premises  before  the  end  of  the  term,  the  lan£oni  agreed 
to  abandon  his  claim  for  rent ;  and  it  is  no  objection  to  such  a  plea, 
that  there  does  not  appear  to  have  been  a  surrender  of  the  tenant's 
interest  under  the  Statute  of  Frauds  (Z). 


5.  The  general  rule  is,  that  a  tenant  is  estopped  from  disputing  his  ^^j^^ 
landlord's  title  (m).^    Therefore,  the  tenant  of  glebe  land  is  not  Bxora  i 


(<Q  See  WeddaU  v.  Capes,  1  M.  &  W. 
60;  Doe  d.  Murrell  v.  Millward,  3  M.  <fe 
W.  328,  332;  and  note  (e)  to  Reeve  v. 
Bird,  1  Cr.  M.  &  R.  31. 

(e)  Doo  d.  Huddlestone  v,  Johnson,  1 
M'CL  &  Y.  141. 

(/)  Johnston  v,  Huddlestone,  4  B.  &  C. 
922;  aC.  7D.  &R.411. 

(ff)  Roe  d,  Berkeley  v,  York,  6  East, 
86;  &  G.  2  Smith,  166;  Wootley  9.  Grego- 
ry, 2  Y.  &  J.  636. 

(h)  Doe  d.  Courtail  v,  Thomas,  9  B.  & 
€.288. 

(t)  Lyon  V.  Reed,  13  M.  &  W.  285; 
Hamerton  v.  Stead,  3  B.  &  G.  478 ;  a  C. 
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(k)  Doe  d.  Biddolph  v,  Poole,  11  B.  Q. 
712,  715;  Doe  d.  Earl  of  Egremont  v. 
Gourtney,  lb.  702 ;  12  Jar.  454,  455 ;  and 
see  Dayison  d,  Bromley  v.  Stanley,  4  Borr. 
2210  2213 

(l)  Gore  V.  Wright,  8  A.  &  E.  118 ;  and 
see  Smith  v,  LoveU,  10  G.  B.  6,  22. 

(m)  Doe  d,  Higginbotham  v.  Barton,  11 
A.  &  £.  307,  312 ;  Fleming  v,  Gooding,  10 
Bing.  549 ;  Doe  d.  Knight  v,  Smythe,  4  M. 

6  S.  347;  Alchome  v,  Gomme,  2  Bing. 
54;  Grayenor  v.  Woodhouse,  7  Moore, 
298 ;  Parry  v.  House,  Holt,  N.  P.  G.  492, 

'n. 
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^  The  principle  of  estoppel  operates  with  ftill  force  to  prevent  a  tenant  from  yiolat- 
ing  a  contract,  by  which  he  oUumed  and  held  possession  from  his  landlord.  The  ten* 
ant  cannot  change  the  character  of  the  tenure  by  his  own  act,  so  as  to  hold  against 
his  landlord.  Wlllison  v.  Watkins,  3  Peters,  47.  The  same  principle  applies  to  a 
mortgagor  and  mortgagee,  trustee  and  cestui  que  truat,  and  generally  to  all  cases  where 
one  obtains  possession  of  real  estate  belonging  to  another  by  a  recognition  of  his 
title.  Ibid.  48,  50 ;  Greene  v.  Munson,  9  Vermont,  37 ;  Kirk  v,  Taylor,  8  B.  Monroe, 
262.  If  a  tenant  disclaims  his  tenure,  claims  adversely,  or  attorns  to  another,  his 
possession  becomes  tortious,  by  forfeiture  of  his  right,  and  the  landlord's  right  of  en- 
try is  complete.  He  may  sue  at  any  time  within  the  jseriod  of  limitations,  but  he 
must  lay  his  demise  of  a  day  subsequent  to  the  termination  of  the  tenancy.  By 
taringing  ejeotment,  the  landlord  disclaims,  and  is  preoluded  from  taking  any  adyas- 
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allowed,  in  an  action  for  use  and  oocnpation,  to  show  a  sixnoBiacal 
presentation  of  the  plaintiff,  his  landlord  (n).  Nor^  where  the  ten- 
ant oomes  into  possession  under  a  party  who  claims  to  he  devisee, 
can  he  dispute  the  title  of  such  party  on  the  ground  that  the  devise 
was  void  (o). 

And  where  the  lessee  is  estopped,  so  is  his  assignee  (p). 

So,  a  licensee  cannot  dispute  the  title  of  the  party  by  whom  he 
was  let  into  possession  (q). 

So,  if  a  conveyance  from  the  landlord  and  notice  thereof  to  the 
tenant  be  proved,  and  he  remain  in  possession,  he  cannot,  in  an 
action  for  use  and  occupation,  dispute  the  title  of  his  landlord's  as* 
signee  (r).^  And  the  estoppel  holds  in  favor  of  a  reversioner,  whose 
interest  is  the  same  as  that  of  a  tenant  for  life,  deceased,  to  whom 
the  defendant  was  tenant  (»). 

But  where  the  plaintiff  is  not  the  person  who  originally  let  the 
[  *299  ]  premiftes  to  the  defendant,  he  can  recover  rent  only  from  the  ^ime 
he  had  the  legal  title  in  him,  although  he  may  have  had  the  equit- 
able estate  long  before  (t).     And  a  tenancy  shall  not  be  implied  un- 
der a  party  who  has  not  the  legal  estate  (fi). 

The  payment  of  rent  impliedly  admits  a  tenancy,  and  is  strong 
jpnTnd/ocfte  evidence  against  the  tenant,  of  the  landlord's  title  (2;) ; 
even  although  such  rent  was  paid  to  an  agent  of  the  latter,  who 
did  not  disclose  his  principal  (jf).  And  the  same  rule  applies  where 
the  tenant  has  come  into  possession  under  a  third  party,  who  haa 
admitted  the  title  of  the  landlord,  by  paying  rent  to  him  (2). 

But  such  evidence  is  not  conclusive ;  and  accordingly,  if  the  ten- 
ant has  paid  rent,  or  in  any  other  way  acknowledged  his  landlord's 
title,  under  a  misrepresentaticm  or  mistake  of  facts,  he  is  not  estop- 
ped from  disputing  the  title  after  discovering  such  misrepresenta- 


££feet  of 
payment 
Qfxent. 


(n)  Cooke  v.  Lozley,  5  T.  B.  5;  Lewis 
•.  Willis.  1  Wils.  3U ;  Bui.  N.  P.  139. 

(o)  Doe  d,  Marlow  v.  Wiggins,  4  Q.  B. 
367. 

(p)  Doe  d.  BuUen  v.  Mills,  2  A.  &  R 
17;  Taylor  c.  Needham,  2  Taunt  278. 
See  Doe  d  Williams  o.  Morris,  6  B.  &  C. 
41 ;  8.  C.  9  D.  &  R.  30. 

isti  Doe  d.  Johnson  v.  Baytup,  3  A.  &  E. 
188 ;  and  see  Doe  d.  Leeming  v.  Skirrow, 
7  A.  &  E.  157. 


(1)  Bennie  v.  Robinson,  1  Bing;  147 ; 
.  C.  7  Moore,  639. 

i; 


s. 

f«)  Doe  ».  Whitroe,  1  D.  &  R.  N.  P.  C.  1. 

\t)  Cobb  V,  Carpenter,  2  Camp.  13,  n. 

(u)  Morgell  v,  Paul,  2  M.  &  R  303; 
Cornish  v.  Searell,  8  B.  &  C.  471,  476.     . 

(z)  Qoldsworih  9.  Knights,  11  M.  &  W. 
337,  343 ;  Fenner  v.  Duplock,  2  Bing:  10; 
8.  C.  9  Moore,  38. 

(y)  Hitohings  v.  Thompson,  6  Exch.  60. 

(z)  Cooper  v,  Blandy,  1  Bing.  N.  C.  46. 


tage  from  the  tenancy.  He  goes  then  only  on  the  ground  of  fbrfetture.  WilUson  v. 
Watkins,  3  Peters,  49.  8ee  North  v,  Bamam,  10  Vermont,  693,  and  the  Americaa 
oases  on  this  subieot,  collected  and  arranged  in  1  Hilliard's  Abr.  142-146 ;  Carpenter 
V.  Thompson,  3  y.  Hamp.  204 ;  Worcester  v,  Oreen,  2  Pick.  (2d  ed.)  429,  n.  1 ;  Feather 
V.  8trahoecker,  3  Pennsyly.  606;  2  Stark.  £y.  (6th  Am.  ed.)  266,  n.  1;  Willison  v. 
Watkins,  3  Peters,  8.  C.  47  ;  Blake  v.  Howe,  1  Aiken,  306  ;  Lord  9.  Bigelow,  8  Ver- 
mont, 446 ;  Greene  v.  Munson,  9  lb.  37 ;  Bailey  «.  Kilbum,  10  Metcalf,  176 ;  Benedict 
V.  Morse,  10  Metcalf,  223 ;  Cobb  v.  Arnold,  12  Metcalf,  39.  A  lease  unfairly  obtained 
from  a  party  in  possession  of  the  land,  will  not  prevent  the  lessee  from  contesting  the 
title  of  the  lessor.  Brown  v.  Dysinger,  1  Rawle,  408 ;  Hammond  o.  Marsden,  6  Bin. 
46.  It  is  said  in  Swift  v.  Dean,  11  Vermont,  323,  jbhat  a  tenant  may  show  that  he  was 
induced  to  acknowledge  a  tenancy  by  misapprehension  of  his  landlord's  title.  See 
Walden  v.  Bodley,  14  Peters,  166 ;  Brown  v.  dysinger,  1  Rawle,  408. 
I  TutUe  V.  Reynolds,  1  Vermont,  80 ;  Cobb  v,  Arnold,  8  Metcalf,  398. 
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tion  (a).  And  the  payment  of  rent  hj  a  lessee  to  a  lessor,  after  the  Landlord 
title  of  the  latter  has  expired,  and  after  the  lessee  has  had  notice  of  ij^^^ 
an  adverse  claim,  does  not  amount  to  an  acknowlegment  of  title  in 
the  lessor,  or  to  a  virtual  attornment ;  unless,  at  the  time  of  pay- 
ment, the  lessee  knew  the  precise  nature  of  the  adverse  claim,  or 
the  manner  in  which  the  lessor's  title  had  determined  (b).  And  so 
it  has  heen  held,  that  the  effect  of  an  attornment  may  he  destroyed 
hy  the  non-claim  of  rent  for  several  yeArs,  and  hy  showing  a  strong 
ground  to  suspect  the  title  of  the  party  to  whom  the  attornment 
was  made ;  particularly  if  it  was  not  given  voluntarly,  hut  to  pre- 
vent the  continuance  of  an  ejectment  (c). 

In  C!ornish  v.  Searell  (d),  it  appeared  that  A. ,  hcing  tenant  of  pre-  ^^*  <*' 
mises,  under  a  lease  from  B.,  a  sequestration  issued  against  the  latr  ^^^^^  ^  ^ 
ter  out  of  Chancery.     A.  then  signed  the  following  instrument : —  party  by 
"  I  hereby  attorn,  and  become  tenant  to  C.  and  D.,  two  of  the  se-  ▼^o™  ti^e 
questrators  named  in  the  writ  of  sequestration  issaed  in  the  said  suit  was  not  let 
in  Chancery,  and  to  hold  the  same  for  such  time,  and  on  such  con-  into  pos- 
ditions,  as  may  be  subsequently  agreed  upon  ;"  and  it  was  held,  that  session. 
this  was  an  agreement  to  become  tenant ;  but  that  the  defendant, 
not  having  received  possession  of  the  premises  from  C.  and  D.,  might 
dispute  their  title ;  and  that  the  **fact  of  the  lease  not  being  proved  [  *300  ] 
to  have  been  surrendered,  was  an  answer  to  the  action.     Mr.  Justice 
Bayley  observed:  "  It  has  been  said,  that  the  defendant  having 
agreed  to  become  tenant  to  the  plaintiffs,  cannot  dispute  their  title. 
If  the  defendant  had  received  possession  from  them,  he  could  not 
have  disputed  their  title.     In  Sogers  v.  Pitcher,  and  Gravener  v. 
Woodhouse,  the  distinction  is  pointed  out  between  the  case  where 
a  person  has  actually  received  possession  from  one  who  has  no  title, 
and  the  case  where  he  has  merely  attorned,  by  mistake,  to  one  who 
has  no  title.     In  the  former  case  the  tenant  cannot,  except  under 
very  special  circumstances,  dispute  the  title ;  in  the  latter  he  may." 

But  if  a  party  take  a  lease  from  a  receiver  appointed  by  Chancery, 
by  which  rent  is  reserved  to  such  receiver  or  any  future  receiver,  he 
cannot  successfully  plead  non  tenuity  in  replevin  (e). 

Although,  however,  a  tenant  cannot  in  general  object  that  his  ^^^gj^^ 
landlord  never  had  any  title,  yet  he  may  show  that  his  title  has  ex-  that  his 
pired{f),^    And  it  appears  that  the  tenant  may  avail  himself  of  landlord's 

title  has 

(a)  Doe  d.  Marlow  v,  Wiggins,  4  Q,  B.  (rf)  8  R  &  C.  471.                                      expired; 

867,  375,  377  ;  Claridge  v.  M^Kenzie,  4  M.  (e)  Dancer  v.  Hastings,  4  Bing.  2 ;  S. 

A  6.  143,  163;  Doe  J.  Higginbotham  p.  C.  12  Moore,  34. 

Barton,  11  A.  &  E.  307,^13;  Doe  d,  (f)  Claridge  9.  M'Kenzie,  4  M.  &  G. 
FleTin  r.  Brown,  7  A.  &  E.  447 ;  Rogers  p.  143 ;  Downs  p.  Cooper,  2  Q.  B.  256  ;  Doe 
Pitcher,  1  Marsh,  541 ;  S.  C.  6  Taunt,  d,  Higginbotham  v.  Barton,  11  A.  &  E. 
202 ;  Gregory  0.  Doidge,  3  Bing.  474 ;  S.  307,  312 ;  Doe  d.  Marriott  v.  Edwards,  5 
C.  11  Moore,  394.  B.  &  Ad.  1065 ;  England  d,  Sybum  v. 
ih)  Fenner  t;.  Duplock,  2  Bing.  10 ;  S.  Blade,  4  T.  R.  682  ;  Doe  d,  Jackson  9. 
C  11  Moore,  38.  Ramsbotham,  3  M.  &  S.  516 ;  Alchome  v, 
(e)  Grayenor  v.  Woodhouse,  7  Moore,  Gomme,  2  Bing.  54,  61 ;  Hopcraft  v.  Keys, 
289.  See  also  Doe  d.  Linsey  p.  Edwards,  2  M.  &  Sc.  760;  S.  C.  9  Bing.  613 ;  Fen- 
5  A.  <&  E.  95.  These  cases  were  decided  ner  v.  Duplock,  supra;  Grayenor  v.  Wood- 
on  the  law  as  it  stood  before  the  3  &  4  house,  7  Moore,  289.  And  the  tenant 
WilL  4,  c.  27.  may  show  in  coyenant  on  a  lease  by  hus- 

- —       —  — 

i  Jackion  v.  Rowland,  6  Wendell,  666 ;  Sebastian  v.  Ford,  6  Dana,  436 ;  1  Hilliard^s 
Ate,  144,  and  omm dted;  Iawx«imm  v.  Millar,  1  8ud.  Sap.  Ct  ^16. 
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this  defence,  without  proving  that  he  renonnoed  his  landlord's  title, 
or  that  he  commenced  a  fresh  holding  onder  another  person  (g). 
So  where  the  defendant,  having  only  a  defeasible  title,  demised  to 
the  plaintiff  for  years,  and,  before  the  first  quarter's  rent  was  due, 
the  plaintiff  was  evicted  by  a  title  paramount  to  the  defendant's, 
and  remained  out  of  possession  for  some  weeks,  and  then  entered 
into  a  new  demise  from  the  owner  of  the  premises ;  it  was  held,  that 
the  defendant  could  not  legally  distrain,  and  that  the  eviction  might 
be  shown  on  non  tenmt  (h).  So,  the  tenant  may  show  that  his  land- 
lord's title  has  been  forfeited,  by  some  breach  of  condition,  and  that 
the  superior  landlord  has  entered  for  such  forfeiture  (t). 

And  it  is  a  good  defence  to  an  action  by  a  landlord  for  rent,  that 
the  ground  landlord  (A),  or  the  grantee  of  an  annuity  (Z),  or  *a  mort- 
gagee (m)  of  the  landlord,  claimed  the  arrears ;  and  that  the  tenant 
paid  them  to  such  party,  under  a  threat  of  distress  or  eviction. 

2.    Of  the  Tenant's  Liability  to  Repair. 

Unless  there  be  an  express  agreement  so  to  do,  a  tenant  from 
year  to  year  is  not  bound  to  make  substantial  and  lasting,  or  gen- 
eral, repairs ;  such  as  putting  a  new  roof  on  an  old  worn-out  house ; 
but  he  is  liable  only  to  do  tenanUAle  repairs ;  such  as  putting  in  win- 
dows or  doors  that  have  been  broken  by  him,  so  as  to  prevent  obvious 
waste  and  decay  of  the  premises  (n)  ;^  or,  as  it  is  laid  down  in  Wood- 
fall  (0),  such  a  tenant  "  is  only  liable  where  an  injury  happens  to 
the  premises  through  voluntary  negligence ;  and  not  for  injuries  aris- 
ing from  accidental  fire,  wear  and  tear  of  time,  or  the  like."  Ac^ 
cordingly,  it  is  held,  that  a  tenant  from  year  to  year  is  bound  to  do 
fair  and  tenan table  repairs,  so  as  to  keep  the  house  wind  and  wa- 
ter-tight ;  and  that  he  is  liable,  if  he  omit  to  adopt  reasonable  and 
usual  precautions,  to  obviate  the  occurrence  of  great  and  manifest 
injury  to  the  premises  (p).  Thus,  if  a  window  or  tile  were  even 
accidentally  broken,  it  seems  that  he  would  be  liable  if  he  did  not 
repair  it,  provided  the  plain  consequence  of  his  neglect  would  be  a 


band  and  wife,  reserving  rert  to  her 
heirs,  that  the  estate  was  the  wife's,  and 
that  she  died,  and  her  heirs  claimed  the 
rent,  and  threatened  to  evict,  &o.;  Hill  v, 
Saunders,  7  D.  &  R.  17 ;  8.  C.  4  B.  &  C. 
629. 

(g)  Per  Tindal,  C.  J.,  Claridge  v. 
M'Kenzie,  4  M.  &  G.  143,  162 ;  Doe  d. 
Lowden  v.  Watson,  2  Stark.  230 ;  but  see 
Balls  V.  Westwood,  2  Camp.  11,  contra, 

(A)  Hopcraft  v.  Keys,  2  M.  &  Sc.  760; 
S.  C.  9  Bing.  613. 

(i)  FrankUn  v.  Carter,  1  C.  B.  760,  757. 

(k)  Sapsford  v.  Fletcher,  4  T.  R.  611. 
As  to  the  landlord's  implied  promise  of 
indemnity  against  the  ground  rent,  see 
Schlencker  ».  Moxsy,  8  B.  »&  C.  789 ;  S.  C. 
6  D.  &  R.  747 ;  Carter  v.  Carter,  6  Bing. 
406  ;  S.  C.  2  M.  &  P.  732 ;  Evans  v.  Cnrtis, 


2  C.  &  P.  296. 

(I)  Taylor  v.  Zemira,  6  Taunt  527. 

(m)  See  Wilton  v.  Dunn,  21  L.  J.,  Q.  B. 
60;  Johnson  0.  Jones,  9  A.  &  £.  SOS; 
Waddilove  v,  Bamett,  2  Scott,  763 ;  Pope 
V.  Biggs,  9  B.  &  C.  246. 

(n)  Co.  LitL  67  a;  2  Sannd.  362,  note, 

(7)  ;  Farquharson  v,  •: ,  2  Esp.  R.  689 ; 

Gibson  v.  Wells,  1  N.  R.  291 ;  Horsefall  v. 
Mather,  Holt,  N.  P.  C.  7,  8;  Winn  ». 
White,  2  BL  a  840;  Colley  v.  Streeton.  2 
B.  &  C.  278. 

(o)  Law  of  Land,  and  Tenant,  4th  edit., 
405,  citing  Salop  v.  Crompton,  Cro.  EL 
777,  784. 

(p)  Leach  v.  Thomas,  7  C.  &  P.  327; 
Torriano  r.  Young,  6  C.  d;  P.  8 ;  Anworth 
v.  Johnson,  6  C.  <&  P.  239. 


^  4  Kent,  (6th  ed.)  110;  Mnmfofd  *.  Brown,  6  Oowwi,  4176. 
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aeriotis  damage  to  the  honse  from  wet,  or  the  like  (q).    But  a  d^   Lahdumio 
claration,  *^that,  "  in  consideration  that  the  defendant  had  become  and     m^"*, 
waA  tenant  to  the  plaintiff,  of  a  certain  messuage,  &c.,  he  under- 
took to  keep  the  same  in  good  tenantable  repair,  to  uphold  and  sup-  r-  ^oqo  n 
port,  and  to  leave  the  premises  in  the  state  he  found  them"  is  bad ;  ^  -^ 

such  an  undertaking  not  resulting  from  the  mere  relation  of  land- 
lord and  tenant  (r). 

So  where  the  tenant  has  expressly  contracted  to  repair,  there  is 
no  implied  contract  to  use  the  premises  in  a  tenant  like  manner  («). 

It  has  been  held,  however,  that  where  a  party  enters  into  posses- 
sion as  lessee  or  assignee  of  a  term,  created  by  a  lease  which  is 
void  under  the  Statute  of  Frauds  (£),  or  under  a  power  (u),  but 
which  contains  a  covenant  to  repair,  he  is  still  liable  to  an  action, 
for  not  repairing  pursuant  to  the  terms  of  the  covenant. 

Whether,  where  a  lease  has  been  executed  by  the  lessee,  but  not 
by  the  lessor  ;  but  the  former  has  entered  and  enjoyed  the  premises 
during  the  whole  of  the  intended  term,  he  is  liable  on  the  covenant 
to  repair,  appears  to  be  vexata  qucestio  (x). 

Under  an  agreement  to  keep  premises,  and,  at  the  expiration  of  liability 
the  tenancy,  to  deliver  up  the  same  in  good  repair,  the  tenant  is  ^^er  an 
bound  to  put  them  into  good  repair;  and  he  is  not  justified  in  keep-  tokeep*'^ 
ing  them  in  bad  repair,  because  he  found  them  in  that  condition  (y) ;  the  prem- 
although  the  age  and  class  of  th^  premises  may  be  estimated,  in  ises  in  re- 
order to  measure  the  extent  of  the  repairs  to  be  done  (z).  And  ^*"^* 
where  there  is  an  express  and  unconditional  agreement  to  repair 

(g)  It  would  seem,  tmm  the  obseira-  the  plastering  of  the  bottom  of  the  walls 

tions  of  Bajley,  J.,  in  deliyering  the  judg-  of  apartments,  and  other  places  of  habl- 

ment  of  the  Court  in  Wise  v.  Metcalfe,  10  tation,  to  the  height  of  a  metre ;  to  the 

B.  &  C.  312,  that  an  outgoing  tenant,  not  pavement    and    windows    of  chambers, 

ebliged  by  covenant  to  do  anj  repairs,  is  when  some  of  them  pnlj  are  broken ;  to 

onlj  bound  to  leave  the  premises  taind  and  glass,  unless  it  be  broken  by  hail,  or  other 

teaUr-Hght:    and    that    painting,    white-  extraordinary  accidents,  or  arising  from 

washing  and  papering,  are  matters  of  or^  superior  force,  for  which  the  tenant  shaU 

nament  only  (unless  necessary  to  preserve  not  be  bound ;  to  doors,  casements,  bars  or 

exposed  timbor  from  decay) ,  which  a  ten-  shutters  of  shops,  hinges,  window  bolts, 

ant  is  not  bound  to  do,  though  he  be  and  locks," 

under  covenant  to  leave  premises    "  in  *^  None  of  the  reparations  deemed  to  be- 

flood  and  sufficient  repair,  order,  and  con-  long  to  tenants  are  chargeable  on  lessees, 

dition."    The  French  law  is  to  the  follow-  when  they  are  only  occasioned  by  anti- 

in^  effect :  Code  Civil,  Book  IIL,  tit  8,  quity  or  superior  force." 

arts.  1719,  1720,  1754—1756.  '*  The  cleansing  of  wells  and  houses  of 

**  The  lessor  is  bound  by  the  nature  of  office  are  charges  of  the  lessor,  if  there  be 

the  contract,  and  without  the  necessity  of  no  clause  to  the  contrary." 

any  particular  stipulation,  to  maintain  (r)  See  Brown  v.  Crump,  1  Marsh.  567 ; 

the  thing  hired  in  a  state  to  be  employed  S.  C.  6  Taunt.  300 ;  Jackson  v.  Cobbin,  8 

for  the  use  for  which  it  was  hired."  M.  &  W.  790 ;  Granger  v.  Collins,  6  M.  & 

"The  lessor  is  bound  to  deliver  the  W.  458. 

thing  in  a  good  state  of  complete  repair."  («)  Standen  v,  Chrismas,  10  Q.  B.  135 ; 

^  He  must  make  in  it,  during  the  con-  and  see  Holford  v.  Dunnett,  7  M.  &  W. 

tinuanoe  of  the  lease,  SbU  the  reparations  348. 

which  may  become  necessary  other  than  (t)  Richardson  o.  Gifford,  1  A.  &  £.  52. 

tenant's  repairB."  (u)  Beale  v.  Sanders,  5  Scott,  58. 

**  Tenant's  repairs,  or  ordinary  repara-  (z)  See  Pitman  v.  Woodbury,  3  Exch.  4, 

tions  in  which  the  lessee  is  bound,   if  13 ;  Cooch  v.  Goodman,  2  Q.  B.  580,  599. 

there  be  no  article  to  the  contrary,  are  (y)  Paine  f.  Haine,  16  M.  &  W.  541. 

those  marked  out  as  such  by  the  usage  of  (2)  lb.;  Young  v.  Mantz,  6  Scott,  227 ; 

places ;  and  among  others,  the  repara-  Muntz  v.  Goring,  4  Bing.  N.  C.  451 ;  fiur^ 

tions  to  be  made  are, — to  hearths,  chim-  dett  v.  Withers,  7  A.  &  E.  136 ;  Belcher  v. 

ney-backs,  jambs,  and  chimney  pieces ;  to  M'lntosh,  2  Moo.  &  Bob.  186. 
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and  keep  in  repair,  the  tenant  ia  bonnd  so  to  do,  though  the  pre- 
mises be  destroyed  by  fire,  or  other  accident  (a).^ 

But  if  there  be  an  agreement  by  the  landlord  to  put  ihe  premises 
into  repair  in  the  first  instance,  his  doing  so  is  a  condition  precedent 
to  the  tenant's  liability  on  his  agreement  to  keep  the  premises  in 
repair  (b) ;  and  the  tenant  is  not  liable,  under  such  ^an  agreement, 
for  acts  done  before  the  execution  thereof,  although  the  habendum 
state  that  the  premises  are  to  be  held  from  a  day  prior  thereto  (e).^ 

It  has  been  recently  decided,  that  the  statute  32  Hen.  8,  c  34, 
applies  to  leases  by  deed  only ;  and  that  where  a  lease  is  not  under 
seal,  the  assignee  of  the  reversion  cannot  sue  the  lessee  for  breach 
of  his  contract  with  the  lessor,  to  repair  (d).  But,  in  such  a  case, 
the  lessor  himself  may  sue  the  lessee,  on  his  contract  to  repair  dur- 
ing the  tenancy,  for  a  breach  committed  during  such  tenancy  ;  al- 
though the  lessor  may  have  previously  assigned  his  reversion  («). 

It  has  been  held,  that  if  the  tenant  refuse  to  repair  according  to 
agreement,  and  his  landlord, — ^who  is  himself  a  lessee,  and  bound 
under  pain  of  forfeiture  to  keep  the  premises  in  repair, — enter  and 
repair  them  without  the  defendant's  assent,  the  measure  of  dama- 
ges in  an  action  for  not  repairing,  shall  be  the  sum  necessarily  ex- 
pended in  putting  the  premises  in  repair  (/) ;  and  that,  if  the  mesne 
landlord  be  sued  by  his  lessor,  for  not  repairing,  and  the  tenant  re- 
fuse to  repair,  or  to  defend  the  action,  the  damages  and  costs  recov- 
ered by  the  ground  landlord  in  that  action,  will  form  the  measure  of 
damages  in  an  action  by  the  mesne  landlord  against  his  tenant  (g). 
But  this  latter  proposition  is  considered  to  be  no  longer  law  ;  and 
the  settled  rule  now  appears  to  be,  that  unless  the  underlease  con- 
tain a  covenant  to  indemnify,  the  underlessee  is  liable  only  for  such 
damages  as  necessarily  result  from  the  breach  of  his  own  contract 
to  repair ;  and  that  this  rule  holds,  whether  thie  covenants  in  the 
original  and  those  in  the  underlease  be  identical  in  their  terms  or 
•not  (h). 

And  although  a  landlord  is  not  liable  to  an  action  for  not  re- 
pairing, if  he  nas  not  expressly  agreed  to  repair  (t) ;  yet  there  are 


(a)  Paradine  9,  Jane,  Aleyn,  27;  Bnl- 
lock  V.  Dommet,  6  T.  R.  650 ;  Brecknock 
Company  v.  Pritchard,  Id.  750 ;  Chester^ 
field  V.  Bolton,  Comrn,  R.  267  ^  Digbj  v, 
Atkinson,  4  Camp.  275 ;  and  see  this  rale 
recognized,  Spence  v,  Chadwick,  10  Q.  B. 
617,  530. 

(b)  Neale  v.  Ratcliff,  15  Q.  B.  916. 
(e)  Shaw  v.  Eaj,  1  Exch.  412. 

(d)  Standen  v,  Chrismas,  10  Q.  B.  1S5. 
ie)  Bickford  v.  Parson,  5  C.  B.  920. 
(/)  Colley  V.  Streeton,  2  B.  &  C.  273 ; 
&  C.  3  D.  &  R.  522. 


(ff)  Neal  t>.  Wyllie,  3  B.  A  C.  633;  a 
C.  5  D.  &  R.  442. 

(k)  Logan  V.  Hall,  4  C.  B.  598 ;  Walker 
V.  Hatton,  10  M,  &  W.  249 ;  Penley  ». 
Watts.  7  M.  &  W.  601 ;  and  see  Smith  v, 
Howell,  6  Exch.  730;  Clow  r.  Brogden,  2 
M.  &  G.  39  ;  2  Scott,  N.  R.  303. 

(i)  Pindar  ».  Ainsley,  cited  1  T.  R  312 ; 
Leeds  v.  Cheetham,  1  Sim.  151 ;  Brown  v. 
Quilter,  Amb.  619.  What  words  are  suffi- 
cient to  create  a  coyenant  by  the  lessor  to 
repair ;  Cannock  v.  Jones,  3  Exch.  233 ;  5 
Exch.  713 ;  18  L.  J.,  Exch.  204. 


1  Fowler  v,  Bott,  6  Mass.  63  ;  Phillips  f .  Stevens,  16  Mass.  238 ;  Pasteur  v.  Jones, 
Cam.  &  Nor.  194 ;  Hallett  v.  Wylie,  3  John.  44 ;  Allen  v.  Culver,  3  Denio,  284. 

^  The  tenant  in  possession  is  liable  for  an  injury  resulting  from  the  grate  over  the 
vault  under  the  highway  in  front  of  the  premises}  being  out  of  repair ;  and  the  land- 
lord is  not  liable  if  the  premises  were  let  in  good  repair,  ajid  he  was  not  bound  by 
he  lease  to  keep  them  in  repair.    Bears  v.  Ambler,  9  Barr,  193. 
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cases  in  wMcli  it  Las  been  held,  that  the  tenant  is  at  liberty  to  quit  Landlobd 
without  notice,  and  will  be  exempt  from  future  rent,  if  the  premises    «,  ^ 
become  uninhabitable,  or  there  be  no  beneficial  occupation,  in  con- 
sequence of  the  landlord's  default  in  repairing  (k). 

But  it  is  now  settled,  that  these  cases  are  not  law.  Thus,  *it  is  [  *304:  ] 
held,  that  where  the  tenant  of  a  house  undertakes  by  his  agreement 
to  keep  it  in  as  good  repair  as  when  he  took  it,  fair  wear  and  tear 
excepted,  he  is  not  entitled  to  quit  upon  its  becoming  uninhabitable 
for  want  of  other  repairs  during  the  term  (l).  And  in  a  more  re- 
cent case,  it  was  decided,  that  even  where  the  agreement  contains  a 
stipulation  that  the  landlord  shall  do  the  repairs,  there  is  no  im- 
plied condition  that  the  tenant  may  quit  if  such  repairs  be  not 
done  (m). 

Nor  will  the  fact  of  a  house  becoming  uninhabitable  from  want 
of  repair,  afford  any  answer  to  an  action  for  the  rent  (n). 

•  The  law  implies  a  promise  on  the  part  of  a  yearly  tenant  of  a  impUed 
farm,  that  he  will  use  the  farm  in  a  husbandlike  manner,  and  culti-  *gr®*- 
vate  the  lands  according  to  the  custom  of  the  country  where  they  cultivate 
are  situated  (o).     And  in  an  action  against  a  tenant,  upon  promises  aocording 
that  he  would  cultivate  the  farm  "  in  a  good  and  husbandlike  man-  ^  *^  f  ^ 
ner,  aocording  to  the  custom  of  the  country  ;"  an  allegation,  that  country, 
he  had  treated  the  estate  "  contrary  to  good  husbandry  and  the  cus-  &o. 
tom  of  the  country"  is  proved,  by  showing  that  he  had  treated  it 
contrary  to  the  prevalent  course  of  husbandry  in  that  "  neighbor- 
hood ;"  as  by  tilling  half  his  farm  at  once,  when  no  other  nirmer 
there  tOled  more  than  a  third,  though  many  tilled  only  a  fourth. 
And  it  has  been  held  that,  in  such  a  case,  it  is  unnecessary  to  show 
any  precise  definite  custom  or  usage  in  respect  of  the  quantity 
tilled  (p),  unless  the  declaration  sets  out  some  particular  custom,  the 
breach  of  which  is  traversed  by  the  defendant's  plea  (q). 

And  we  have  seen  that,  although  the  custom  of  the  country  can- 
not be  considered,  where  the  parties  have  entered  into  expre%%  stipu- 
lations as  to  the  mode  of  cultivation ;  yet  that  the  existence  of  a 
written  demise,  or  a  lease  under  seal,  will  not  exclude  the  opera- 
tion of  the  custom,  if  the  instrument  contain  no  provision  on  the 
subject  (r). 

3.    Of  Taxes  as  between  Landlord  and  Tenant. 

There  are  certain  taxes  and  rates,  such  as  land-tax  and  sewers'  Where 
rates,  which  though  primarily  chargeable  upon  the  tenant,  yet,  ^'if  there  is 
the  demise  contain  no  provision  to  the  contrary,  must  be  ultimately  \^^' 

(k)  CoUins  v.  Barrow,  1  Moo.  &  Rob.  of  good  husbandry,  as  to  removing  straw,   L     *^^^  J 

112 ;  Edwards  v.  Etherington,  7  D.  &  R.  &c.;  Gough  ».  Howard,  Peake,  Addl.  Ca. 

117  ;  SaUsbury  v.  Marshall,  4  C,  &  P.  65.  197.                     ^ 

(/)  Arden  v,  PuUen,  10  M.  &  W.  321.  {p)  Legh  v.  Hewett,  4  East,  154  ;  Dal- 

(m)  Surplice  v,  Famswortii,  7  M.  dc  G,  by  ».  Hirst,  3  Moore,  536  ;  a  C.  1  B.  &  B. 

576.  224.    But  see  Earl  of  Falmouth  v.  Thom- 

(n)  See  Hart  v.  Windsor,  12  M.  &  W.  as,  1  C.  &  M.  110. 

68 ;  Leon  v.  Gorton,  7  Scott,  537.  {a)  Angerstein  v.  Handson,  1  Or.  M.  & 

(o)    l>owley  t;.   Walker,  5    T.  R.  373.  R.797. 

But  there  is  no  implied  liability  to  pursue  (r)  See  ante,  98,  99 ;  and  Wilkins  v, 

any  particular   course,    not  customarily  Wood,  Q.  Bb,  12  Jur.  583. 
adopted,  lb.    What  considered  not  a  breach 

44 
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Lamslobd   borne  by  the  landlord ;  whilst  there  are  others  which  the  tenant, 
f£j^^     even  as  between  himself  and  his  landlord,  is  impliedly  bound  to 
discharge  ;  such  as  the  assessed  taxes,  honse  duties,  and  parochial 
rates  («). 

Where  The  tenant  may,  however,  become  liable  to  bear  the  burthen  of 

^^^'^tJLsL  **^®^>  which  would  otherwise  be  payable  by  the  landlord,  and  might 
be  deducted  from  the  rent  (i),  by  entering  into  a  contract  to  pay 
them.  And  this  contract  need  not  be  in  express  terms :  for  any 
words  showing  clearly  that  the  landlord  was  to  have  the  full  rent 
reserved,  without  any  deduction  in  respect  of  charges  upon  the 
premises,  are  suflScient  to  fix  the  tenant ;  as,  if  he  agree  to  pay  "  all 
taxes"  (u)  ;  or  to  pay  rent  "  free  from  all  manner  of  taxes,  charges, 
and  impositions  whatsoever"  (x)  ;  or  to  pay  a  "net  rent"  (y).  So, 
if  the  tenant  agree  to  pay  all  taxes,  rates,  duties,  and  assessments 
whatsoever,  he  will  be  bound  to  pay  a  paving-rate  imposed  by  com- 
missioners under  the  authority  of  a  local  act  (2).  So  a  tenant  of 
marsh  lands,  who  agreed  to  pay  all  outgoings,  rates,  taxes,  scots,  &c, 
was  held  liable  to  pay  an  extraordinary  assessment  made  by  com- 
missioners of  sewers,  for  a  work  of  permanent  benefit  to  the  lands  (a). 
So  where  a  lessee  agreed  to  "  pay  all  taxes,  charges,  rates,  tithes, 
or  rent-charge  in  lieu  of  tithe,  dues,  and  duties  whatsoever,  as  then 
were  or  should  at  any  time  thereafter  during  that  demise  be  taxed, 
charged,  assessed,  or  imposed  upon  the  demised  premises  ; " — it  was 
held,  that  this  agreement  was  not  confined  to  rates  payable  by.  the 
landlord  ;  but  that  it  included  all  rates  then  imposed  on  the  lessee 
in  respect  of  his  occupation ;  and  all  future  rates  which  might  be 
imposed  on  the  land  itself  (b).     So  a  rent-charge  imposed  in  lieu  of 

[  *306  ]  land-tax  has  been  held  to  be  a  **"  parliamentary  assessment,"  within 
the  meaning  of  an  agreement  containing  those  terms  (c).  So  the 
land-tax  is  a  "  parliamentary  tax"  (d)  ;  but  a  sewers'  rate  is  not  (g). 
And  where  a  land-owner  was  liable,  amongst  others,  to  repair  a 
bridge,  raUone  tenurce ;  and  a  statute  was  passed  enabling  the  land- 
owners to  make  and  levy  rates  for  such  repairs,  according  to  the 

(«)  See'^oodf.  by  Harrison,  4th  edit,  mit)  in  regard  to  a  fature  distress  on  a 

359  ei  teq.    As  to  the  redemption  of  land-  new  tenant ;  Bramston  p,  Robins,  4  Bing. 

tax  by  landlord,  Ward  ».  Const,  10  B.  &  11 ;  S.  C.  12  Moore,  68. 

C.  636.  [u)  Amfield  v.  White,  1  R.  &  M.  246. 

(t)  The  general  rule  is,  that  if  a  stat-  This  means  taxes  then  in  force ;  Dave- 

nte  direct  a  tenant  to  pay  a  tax  in  the  nant  v.  Salisbury,  Vent.  223.    But  see  per 

first  instance,  and  then  deduct  it  from  his  Pollock,  C.  B.,  Payne  v.  Burridge,  12  M. 

rent,  he  must  deduct  it  from  the  next  pay-  &  W.  727,  729,  and  Watson  v.  Atkins,  3 

ment  he  makes  for  rent ;  Andrew  v.  Han-  B.  &  Aid.  647 ;  Graham  p.  Wade,  16  £a«t, 

cock,  1  B.  &  B.  37 ;  Spragg  v.  Hammond,  29. 

2  Id.  69 ;  Stubbs  ».  Parsons,  3  B.  &  Aid.  (x)   Bradbury   v.  Wright,  Bongl.  624 ; 

616 ;  Saunderson  v.  Hanson,  3  C.  &  P.  Cranston  p.  Clarke,  Say.  R.  78. 

814.    And  it  has  been  held,  in  the  case  of  {y)  Bennett  p.  Womack,  7  B.  &  C.  627 ; 

Sroperty-tax  paid  by  the  tenant  under  6  S«  0.  in  1  M.  &  R.  644. 

;  6  Vict.  0.  36,  p.  60,  that  if  he  do  not  so  (2)  Payne  v.  Burridge,  12  M.  &  W.  727. 

deduct  it,  he  cannot  afterwards  recover  (a)  Waller  p.  Andrews,  8  M.  &  W.  312. 

the  amount  as  money  paid  to  the  use  of  (b)  Hurst  p.  Hurst,  4  Exch.  671,  677. 

the  landlord ;  Cumming  p.  Bedborough,  (c)   Goyemors   of  Christ's  Bospitai  9. 

16  M.  &  W.  438.    The  sum  paid  for  prop-  Harrild,  2  M.  &  G.  707  ;  3  Scott,  N.  R. 

erty-tax  may  be  set  off  in  an  action  for  126. 

the  next  rent;  Franklin  p.  Carter,  1  C.  B.  (^0  Manning  v.  Lunn,  2  C.  &  E.  13. 

760.    Effect  of  a  landlord's  allowing  de-  («)  Palmer  p.  Earith,  14  M.  &  W.  428. 
ductions  (which  he  was  not  bound  to  per- 
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value  of  the  lands  cliargeatle,  but  it  contained  no  provision  which    Landlobd 
extended  the  ultimate  liability  to  lessees  or  occupiers  :  it  was  held,     ^"^^ 
that  the  lessee  of  such  land-owner  was  not  liable  to  pay  a  rate 
made  for  the  repair  of  the  bridge,  under  a  covenant  to  pay  "  all 
parliamentary  taxes"  (/). 

4.    Of  Notices  to  Quit. 

1.  In  the  case  of  a  tenancy  from  year  to  year  of  a  house  or  land,  whetnio- 
the  law  requires,  in  the  absence,  that  is,  of  any  express  agreement,  xsbaby: 
or  immemorial  custom  or  usage  to  the  contrary,  that  in  order  to  de- 
termine such  tenancy,  one  party  should  give  to  the  other  half-a- 
year's  (g)  notice  to  quit,  expiring  at  that  period  of  the  year  when 
the  tenancy  commenced  (A).^  Nor  does  the  death  of  either  party 
operate  as  a  determination  of  the  tenancy  ;  but  the  personal  repre- 
sentative must  give,  and  is  entitled  to  receive,  a  notice  to  quit  (^). 
And  even  an  infant  who  becomes  entitled  to  a  reversion,  cannot  evict 
the  tenant  without  a  regular  notice  to  quit  (i).  So  a  mortgagee 
must  give  a  notice  to  quit,  to  a  party  who  became  tenant  before  the 
execution  of  the  mortgage  (t).  And  if  a  remainder-man  affirm  a 
letting,  which  he  might  have  avoided,  he  cannot  afterwards  deter- 
mine the  tenancy,  without  giving  a  notice  to  quit,  expiring  at 
the  period  of  the  year  when  the  tenant  entered  (w).  But  a  mere 
application  to  the  tenant  by  the  remainder-man,  to  pay  rent  to  him; 
or  to  attorn  him,  will  not  affirm  such  letting  so  as  to  render  a  no- 
tice to  quit  necessary  (n). 

(/)  Baker  v,  Greenhill,  3  Q.  B.  148.  (i)  Doe  d.  Shore  ».  Porter,  3  T.  R.  16  ; 

{g)  Not  fix  months'  notice;  per  Patte-  Bex  v.  Inhabitants  of  Stone,  6  T.  R.  295 ; 

son,  J.,  Doe  d.  Williams  v.  Smith,  5  A.  &  Parker  v.  Constable,  3  Wils.  24 ;  see,  how- 

E.  350,  351 ;  Johnstone  v.  Haddlestone,  4  ever.  Doe  v.  Bradbury,  2  D.  &  R.  706 ; 

B.  &  C.  922,  932.    Notice  on  28th  Sep-  Bees  v.  Perrott,  4  C.  &  P.  230. 

tember,  to  quit  2oth  March,  good ;  Roe  v.  (k)  Doe  v.  Smith,  2  T.  R.  436. 

Doe.  6  Bing.  574 ;  a  C.  4  M.  &  P.  391 ;  O)  Ante,  293. 

Doe  d.  Harrop  v.  Green,  4  Esp.  199.  (m)  See  Doe  d.  Earl  of  Egremont  v.  For- 

(h)  Year  Book,  13  Hen.  8,  15  b ;  Right  wood,  3  Q.  B.  627,  640 ;  Doe  ».  Watts,  7  T. 

p.  Wbj,  1  T.  R.  163 ;  Doe  v.  Browne,  8  R.  83,  85,  478 ;  Roe  v.  Ward,  1  H,  Bl.  97 ; 

East,   165  ;  Richardson   v.  Langridge,  4  Denn  v.  Rawlins,  10  East,  261. 

Taunt.  128.    See  Doe  0.  Johnston,  1  M'Cl.  (n)  Doe  d,  Phillips  v.  Rollings,  4  C.  B. 

&  Y.  141.  188. 


1  Chancellor  Kent  remarks,  that  "  the  English  rule  of  six  months'  notice  prevails 
in  many  of  the  United  States,  as  in  New  York,  Vermont,  Kentucky,  and  Tennessee ; 
but  there  is  a  variation  in  the  rule,  or  perhaps  no  fixed,  established  rule  on  the  sub- 
ject, in  other  parts  of  the  United  States.  Jackson  v.  Bryan,  1  Johns.  322  ;  Hancet  v, 
Whitney,  I  Verm.  311 ;  Hoggins  v.  Becraft,  1  Dana,  30;  Transdale  v.  Darnell,  6  Yer- 
gor,  431 ;"  4  Kent,  (3d  ed.)  112, 113.  This  sul^ect  is  now  regulated  by  statute  in 
Massachusetts,  so  that  all  estates  at  wiU  may  be  determined  by  either  party  by  three 
months'  notice  in  writing,  for  that  purpose,  given  to  the  other  party ;  and  where  the 
rent  reserved  in  such  lease  is  payable  at  periods  of  less  than  three  months,  the  time 
of  such  notice  shall  be  sufficient,  if  it  be  equal  to  the  interval  between  the  days  of 
payment.  Rev.  St.  of  Mass.  ch.  60,  §  26.  Under  this  statute  it  has  been  decided  that 
the  notice,  when  the  rent  is  payable  at  periods  of  less  than  three  months,  must  not 
only  be  as  long  as  the  interval  between  the  days  of  payment,  but  must  terminate  at 
the  expiration  of  such  an  interval.  Prescott  v.  Elm,  7  Cushing,  346.  By  the  revised 
laws  of  Indiana,  it  is  provided  that  there  shall  be  only  three  months'  notice,  immedi- 
ately preceding  the  end  of  the  year.  Ind.  Rev.  L.  518.  See  ftirther  on  Uiis  head,  1 
Hilliard's  Abr.  184,  et  teq.  In  Maine,  a  tenant  at  will  is  held  to  be  entitled  only  to  a 
reaaonable  time  to  quit.    Davis  v,  Thompson,  13  Maine,  209 ;   Currier  p.  Earle,  Id. 
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LAMDLMtD       So,  a  notice  to  quit  is  primd  facie  necessary  in  all  those  cases  ®iii 

-,  ^^       which  a  tenancy  from  year  to  year  is  impliedly  created,  e.  g.  by  re- 

^^^^V  ceiving  rent,  or  by  other  acts  recognising  the  existence  of  the  rela- 

r  ^^07  1  ^^^°  ^^  landlord  and  tenant  (p). 

•j^  ^       But  a  notice  to  quit  is  not  necessary,  where  the  relation  of  land- 

^  '  lord  and  tenant  does  not  exist,  although  a  compensation  for  the  en- 
joyment of  the  premises  has  been  received  (p) ;  ^  or  where  a  man, 
without  the  privity  of  the  landlord,  gets  into  the  possession  of  a 
house,  and  they  afterwards  enter  into  a  negotiation  for  a  lease,  but 
differ  as  to  the  terms  (q).  So,  where  one  member  of  a  firm  is  to  oc- 
cupy a  house  of  his  copartners,  during  the  continuance  of  the  part- 
nership ;  and  the  partnership  is  dissolved ;  ejectment  lies  against 
the  partner  occupying,  without  a  notice  to  quit  (r).  So,  a  vendee  in 
possession,  not  recognized  as  tenant,  and  who  is  in  default  as  pur- 
chaser, may  be  evicted  without  any  formal  notice  («).  And  where  a 
.  party  was  let  into  possession  of  premises  under  an  agreement  of 
purchase,  he  paying  interest  on  the  purchase-money  until  the  com- 
pletion of  the  purchase,  which  was  to  be  in  three  months  ;  and,  the 
purchase  not  being  completed,  he  continued  in  possession  on  the 
same  terms  :  it  was  held,  that  he  was  only  a  tenant  at  will,  and  was 
not  entitled  to  receive  notice  to  quit  (t).  Norneed  a  fresh  notice  to 
quit  be  given  by  a  tenant,  who  holds  over  adversely  for  a  year  after 
he  has  given  notice  to  quit,  and  who  pays  double  rent  under  the 
statute  (u). 

So  it  seems  to  be  a  general  rule,  that  a  reasonable  demand  of  pos- 
session is  sufficient,  where  a  party  is  let  into  possession  under  an 
agreement  for  a  lease  {x)  ;  or  to  expel  the  minister  of  a  dissenting 
congregation,  who  has  possession  simply  in  that  character,  for  the 
purposes  of  worship  only  (y). 

But  if  possession  be  taken  under  an  agreement  for  a  lease» 
which,  if  granted,  would  be  illegal,  no  demand  of  possession  ia 
necessary  (z). 

(o)  Ante,  289  «r  teg.  904. 

(p)  Right  V.  Bawden,  3  East,  260 ;  Roe        (z)  Right  v.  Beard,  13  East,  210 ;  He- 

V,  Ihrideauz,  10  Id.  165.  gan  v.  Johnson,  2  Taunt.   148 ;  Doe    i^. 

(q)  Doe  V.  Qaigley,  2  Camp.  505.  Boulton,  6  M.  &  a  148.    Other  instances, 

r)  Doe  d,  Waithman  v.  Miles,  1  Stark.  Ad.  Eject.,  3  edit.  121. 
'"Sl.           •  (y)  I^  ^'  Jones  V,  Jones,  10  B.  <&  C. 


(9)  Doe  d,  Moore  v.  Lawder,  1  Stark.  R.    718 ;  and  see  Wilkinson  v,  Malin,  2  Tyr. 
)8 ;  Doe 
(0  Doc 
&  W.  14. 


808 ;  Doe  d.  Leeson  v.  Sayer,  3  Camp.  8.        544.    As  to  cxpeUing  a  panper  fh>m  a 
[0  Doe  d.  Tomes  v.  Chamberlain,  5  M.    parish  house,  Wildbor  v.  Rainsforth,  8  B. 

&  C.  4. 
(u)   Booth  V.  Mac&rlane,  1  B.  &  Ad.        (2)  Lapiere  r.  Mintosh,  9  A.  &  £.  857. 


216.  See  also  Ellis  v.  Paige,  1  Pick.  43  ;  Coffin  v.  Lunt,  2  Pick.  71.  In  Massachusetts 
a  tenant  at  sufferance  is  not  entitled  to  notice  to  quit.  Benedict  v.  Morse,  10  Met- 
calf,  223  ;  Kinsley  r.  Ames.  2  Metcalf,  29 ;  Hollis  v.  Pool,  3  Metcalf,  350.  This  sub- 
ject of  notice  to  quit  is  very  fully  considered,  and  the  statutes  and  decisions  of  the 
several  States  referred  to  in  1  Cruise,  by  Mr.  Greenleaf,  269, 270, 271,  Tit,  9,  ch.  1,  §  16, 
in  note. 

^  In  New  York,  it  has  been  held  that  a  mortgagor  is  entitled  to  notice  to  quit  before 
he  can  be  treated  as  a  trespasser,  on  the  ground  that  there  is  an  Implied  consent  and 
agreement  between  him  and  the  mortgagee,  that  the  former  may  continue  to  occupy 
thepremlses.  Jackson  v.  Longhead,  2  Johns.  75 ;  Jackson  f.  FuUer,  4  Johns.  215 ; 
M'Keroher  v.  Hawley,  16  Johns.  289. 
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And  if  a  party  become  tenant  from  year  to  year  under  an  agree-   Landlobd 
ment  for  a  lease,  the  tenancy  will  determine  at  the  expiration  of    m^^ 
the  term  agreed  to  be  granted,  without  any  notice  to  quit  (a).  ^^' 

^So  it  is  obvious  that  a  notice  to  quit  is  unnecessary,  wherever  r^^^orj^ 
the  tenant  holds  for  a  fixed  and  limited  period,  or  until  a  certain  L  ^"  J 
event  occurs  (6).^ 

Where  a  tenant  sets  his  landlord  at  defiance,  and  diadaims  his  Effect  of 
title,  and  denies  that  he  holds  of  him ;  or  attorns  to,  or  agrees  disclaim- 
to  hold  under  (c)  some  other  person,  no  notice  to  quit  need  be  ^^' 
given  (d).2 

But,  in  order  to  make  a  verbal  or  written  disclaimer  suiBcient,  it  W^at  ar 
must  amount  to  a  direct  repudiation  of  the  relation  of  landlord  and  "counts  to. 
tenant :  or  to  a  distinct  claim  to  hold  possession  of  the  estate,  upon 
a  ground  wholly  inconsistent  with  the  existence  of  that  relation  (e). 
And  therefore,  an  omission  to  acknowledge  the  landlord  as  such,  by 
requesting  further ,  information ;  or  a  mere  refusal  to  pay  rent,  will 
not  amount  to  a  disclaimer  (/).  And  it  seems  that  the  mere  pay- 
ment of  rent  to  a  third  person,  instead  of  to  the  lessor,  is  not  a 
sufficient  disclaimer  to  render  a  notice  to  quit  unnecessary  (g).  Nor, 
where  the  tenant  holds  under  a  lease  for  a  definite  term  of  years, 
will  he  forfeit  his  term  by  orally  refusing  to  pay  rent,  and  claiming 
the  fee  as  his  own  (A).  But  where  the  defendant  held  premises  un- 
der a  tenant  for  life,  on  whose  death  possession  was  claimed,  and 
rent  demanded  by  the  heir-at-law  of  the  devisor ;  whereupon  the 
defendant  wrote  to  the  attorney  of  the  heir-at-law,  stating  that  he 
held  as  tenant  to  J.  S.,  the  husband  of  the  tenant  for  life,  in  right 
of  his  wife  ;  that  he  had  never  considered  the  claimant  as  the  land- 
lord of  the  house ;  that  he  should  be  ready  to  pay  the  arrears  to 
any  person  who  should  be  proved  to  be  heii^at-law ;  but  that  he 
must  decline  taking  upon  himself  to  decide  upon  the  claim  made 
on  him,  without  more  satisfactory  proof  in  a  legal  manner :  it  was 
held  that  this  letter  amounted  to  a  disclaimer  of  the  title  of  the 
heir-at-law,  and  that  he  was  not  bound  to  give  a  notice  to  quit  (i).  ^ 

And  the  disclaimer,  to  be  effectual,  must  appear  to  have  been  ante- 
cedent to  the  day  of  the  demise,  as  laid  in  the  declaration  (k). 

2.  It  is  scarcely  necessary  to  observe,*  that  the  notice  to  quit  ^must  Bt  whom 
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(a)  Doe  d.  Tilt  t;.  Stratton,  4  Bing.  446;  (ff)  lb.;  Doe  d,  DiUon  t>.  Parker,  Gow,   r  ©Qno  1 
1  M.  &  P.  183 ;  and  see,  ante,  291.  180.                                                                 L     ^"^  J 

(b)  Cobb  V.  Stokes,  8  East,  358 ;  Mes-  (h)  Doe  d.  Graves  v.  Wells,  10  A.  &  E. 
senger  9.  Armstrong,  1  T.  R.  54.  427. 

{e)  Doe  d.  Dayies  v,  Evans,  9  M.  &  W.  (t)  Doe  d.  Calvert  v.  Frowd,  1  M.  &  P. 

48.  486 ;  a  C,  4  Bing.  557  ;  and  see  Doe  d. 

(<0  Bui  N.  P.  96 ;  Doe  d.  Williams  i>.  PhQUps  ».  NoUings,  4  C.  B.  188 ;  Doe  d, 

Pasqoali,  Peake,  197 ;  Bower  v.  Major,  1  Cheese  v.  Creed,  2  M,  &  P.  648 ;  S.  C.  5 

Bw  &  B.  4.  Bing.  327 ;  Doe  d.  Clunn  v,  Clarke,  Peake's 

(«)  Doe  d,  Graj  v,  Stanion,  1  M.  <b  W^  Addl.  Ca.  239.    See  Doe  d.  Grubb  v.  Grubb, 

696.  703.  10  B.  &  C.  816. 

(/)   lb.;  Williams  v,  Pasqaali,  Peake,  (k)  Doe  d.  Lewis  v,  Cawdor,  1  Cr.  M.  & 

197.  R.  398. 

1  See  Rev.  Stat.  Mass.  Cb.  104,  §  2. 

*  See  Tnttle  p.  Reynolds,  1  Vermont,  80. 
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By  agent. 


be  given  ty  the  person  who  is,  at  the  time,  in  legal  contemplation, 
the  landlord  of  the  tenant  in  possession  (2). 

Thus,  where  lands  were  let  by  "  the  churchwardens  and  overseers'' 
of  a  parish,  it  was  held  that  a  notice  to  quit,  given  on  behalf  of  the 
persons  who  were  churchwardens  and  overseers  at  the  time  of  the 
letting,  was  good,  although  it  purported  to  be  given,  as  well  on  their 
behalf  as  on  behalf  of  the  then  churchwardens  and  overseers  of 
the  parish  {m).  So,  if  the  tenant  took  the  premises  from  A.,  a  no- 
tice from  the  latter  only  is  sufficient,  although  he  subsequently  en- 
tered into  partnership  with  B.,  and  the  receipts  for  rent  were  given 
in  their  joint  names :  provided  there  be  no  evidence  of  B.  having 
acquired  any  legal  interest  by  a  transfer  from  A.  (n). 

The  steward  of  a  corporation  is  a  sufficient  agent  to  give  a  notice 
to  quit  corporate  lands,  although  he  have  no  power  to  that  effect 
under  the  corporate  seal  (p).  And  a  receiver  appointed  by  the  Court 
of  Chancery  with  power  to  let  lands,  may  also  give  notice  to  quit 
them  {p).  But  a  mere  receiver  of  rents  appears  not  to  have  a  suf- 
ficient authority  to  give  a  notice  to  quit  (y). 

And  "  the  notice,  to  be  good,  ought  to  be  binding  on  all  the  parties 
concerned  at  the  time  it  was  given,  and  not  to  depend  for  its  va- 
lidity, in  part,  upon  any  subsequent  recognition  of  one  of  them ; 
because  the  tenant  is  to  act  upon  the  notice  at  the  time,  and  there- 
fore it  should  be  such  as  he  may  act  upon  with  security  (r)."  There- 
fore, where  a  notice  to  quit  is  given  by  the  agent  of  a  landlord,  the 
agent  ought  to  have  authority  to  give  it  at  the  time  it  begins  to  ope- 
rate; and  a  subsequent  recognition  of  the  authority  of  the  agent 
will  not  render  the  notice  valid  («). 

In  Doe  d,   Aslin  v,  Summersett  (i)  it  was  decided,  that  a  notice 
to  quit,  signed  by  one  of  several  jiwwi  tenants  on  behalf  of  himself 
and  others,  will  determine  a  tenancy  from  year  to  year  as  t6  all  (w) : 
and  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  ob- 
r  *310  ]  served:  "  two  grounds  were  insisted  upon  by  the  lessors  **of  the  plain- 
,  tiff:  one,  thrit  the  adoption  of  this  notice  by  the  other  lessor  of  the 

plaintiff  made  it  of  the  same  validity  as  if  it  had  been  signed  by 
both  of  them  ;  the  other,  that,  without  any  such  adoption,  a  notice 
to  quit  by  one  of  the  joint  tenants  puts  an  end  to  the  tenancy  as  to 
both  ;  and  we  are  of  opinion  that  the  latter  ground  is  right.  Whan 
joint  tenants  join  in  a  lease,  each  demises  his  own  share  {x) ;  and 
each  may  put  an  end  to  that  demise  as  far  as  it  operates  upon  his 
own  share,  whether  his  companions  will  join  with  him  in  putting  an 


Joint  ten 
ants. 


(I)  Brawley  »,  Wade,  M'CL  634. 

(m)  Doe  d,  Bailey  v.  Foster,  3  C.  B.  215. 

(n)  Doe  f.  Baker,  8  Taunt.  241. 

(o)  Roe  d.  Dean  of  Rochester  t>.  Pierce, 
2  Camp  9G ;  Doe  v.  FilHs,  2  Chit.  R.  170. 

{p)  Wilkinson  v.  CoUey,  Burr.  2G94; 
Doe  d,  Marsaok  f.  Read,  12  East,  57,  61. 

{q)  See  per  Parke,  J.,  Doe  rf.  Mann  v. 
Warlters.  10  B.  «fe  C.  693. 

(r)  Per  Lawrence,  J.,  Right  d.  Fisher  v. 
Cuthell,  5  East,  499;  and  see  per  Cor. 
Doe  d.  Lister  v.  Qoldwin,  2  Q.  B.  143,  146. 

(«)  Per  Parke,  B.,  Bnron  v.  Denman,  2 
Ezch.  167,  188 ;  and  see  Doe  (2.  Mann  v. 


Walters,  10  B.  &  C.  626 ;  Doe  d.  Rhodes  r. 
Robinson,  4  Scott,  396. 

(0  1  B.  (&  Ad.  135.  See  Goodtitle  r. 
Woodward,  3  B.  &  Aid.  689.  The  decision 
in  the  latter  case  seems  to  be  correct; 
but  the  reasons  for  it,  as  expressed  in  the 
report,  appear  to  bo  unfounded.  See  Doe 
V.  Summersett,  and  per  Parke,  J.,  in  Doe 
V.  Warlters,  10  B.  <b  0.  634 ;  Ad.  fject., 
3rd  edit.  126,  n.  (6). 

(u)  And  per  Parke,  B.,  Doe  d,  Rinders- 
ley  V.  Hughes,  7  M.  &  W.  139, 141  ;  Alford 
V.  Vickery,  Car.  &  M.  280. 

(z)  Co.  Litt.  186  a. 
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end  to  the  whole  lease  or.not :  Doe,  Lessee  of  Whayman,  v,  Ghapr  LAia>LOBD 
lin  (y) :  so  that  upon  the  notice  to  quit  in  this  case,  no  doubt  a  third  mj!f " 
might  have  been  recovered,  had  there  been  a  separate  demise. 
But,  though  upon  a  joint  lease  by  joint  tenants,  each  demises  his 
own  share,  this  is  not  the  only  operation  of  such  a  lease.  Joint  ten- 
ants are  seised,  not  only  of  their  respective  shares,  per  my,  but  also 
of  the  entirety,  per  tout  (z).  The  rent  reserved  will  enure  jointly 
to  all  the  lessors  (a) ;  and  if  any  of  them  die,  the  lessee  shall  hold 
the  whole  as  tenant  to  the  survivors.  Upon  a  joint  demise  by  joint 
tenants  upon  a  tenancy  from  year  to  year,  the  true  character  of  the 
tenancy  is  this :  not  that  the  tenant  holds  of  each  the  share  of  each, 
so  long  as  he  and  each  shall  please,  but  that  he  holds  the  whole  of 
all,  so  long  as  he  and  all  shall  please  ;  and  as  soon  as  any  one  of  the 
joint  tenants  gives  a  notice  to  quit,  he  effectually  puts  an  end  to 
that  tenancy ;  the  tenant  has  a  right  upon  such  a  notice  to  give  up 
the  whole ;  and  unless  he  comes  to  a  new  arrangement  with  the 
other  joint  tenants,  as  to  their  shares,  he  is  compellable  so  to  do. 
The  hardship  upon  the  tenant,  if  he  were  not  entitled  to  treat  a  no- 
tice from  one  as  putting  an  end  to  the  tenancy  as  to  the  whole,  is 
obvious ;  for,  however  willing  a  man  might  be,  to  be  sole  tenant  of 
an  estate,  it  is  not  very  likely  he  should  be  willing  to  hold  undivided 
shares  of  it ;  and  if,  upon  such  a  notice,  the  tenant  is  entitled  to 
treat  it  as  putting  an  end  to  the  tenancy  as  to  the  whole,  the  other 
joint  tenants  must  have  the  same  right.  It  cannot  be  optional  on 
one  side,  and  on  one  side  only." 

So,  where  the  landlords  are  partners  in  trade,  a  notice  in  the  Partnere. 
names  of  all,  signed  by  one,  is  sufficient.  In  such  a  case  an  authori- 
ty from  the  other  partners  to  give  the  notice,  may,  if  necessary,  be 
presumed ;  and  thus  the  tenant  has  a  notice  which  he  can  safely  act 
upon  (6).  .And  where  there  are  several  lessors,*  joint  tenants,  a  [©311  ] 
notice  to  quit,  given  by  a  person  authorized  by  one  of  them,  detei^ 
mines  the  tenancy  as  to  all  (e). 

But  where  a  lease  contained  a  proviso,  that  in  case  either  the  land-  Where 
lord  or  the  tenant,  or  their  respective  heirs  and  executors,  wished  to  ^^^|J^^* 
determine  the  tenancy  at  the  end  of  the  first  fourteen  years,  and 
should  give  six  months'  notice  in  writing,  '*  under  his  or  their  re- 
spective hands,"  the  term  should  cease:. is  was  held,  that  a  notice  to 
quil,  signed  by  two  only  of  three  executors  of  the  original  lessor, 
to  whom  he  had  bequeathed  the  freehold  as  joint  tenants,  express- 
ing the  notice  to  be  given  on  behalf  of  themselves  and  the  third 
executor,  was  not  a  sufficient  compliance  with  the  terms  of  the  pro- 
viso, and  was  therefore  inoperative,  although  the  latter  subsequently 
recognised  such  notice  (d).  And  a  notice  to  quit,  given  to  a  tenant 
of  lands  originally  devised  to  the  rector  and  churchwardens  of  a 
parish,  and.their  successors,  in  trust,  signed  by  the  rector  and  church- 

(y)  3  Taunt.  120.  (c)  Doe  d.  Kindersley  ».  Hughes,  7  M. 

(z)  Lit.  sect.  288.    As  to  the  meaning  &  Vf.  139. 
of  this  t^ase,  see  7  C.  B.  455,  note  (a).        (d)  Right  d,  Fisher  r.  CutheU,  5  East, 

(a)  Co.  Li tt.  47  a,  192  a,  214  a.  491;    2  Smith,    83;    observed  upon  bj 

(b)  Doe  d,  Elliott  v.  Hulme,  2  M.  &  R.  Lord  Tenterden,  G.  J.,  in  Doe  v.  Summer- 
433.  sett,  1  B.  &  Ad.  141. 
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IiAinxLOBD   wardens,  requiring  him  to  deliver  up  tie  premises  "  to  the  rector 
_^^        and  churchwardens /or  the  time  hdng^^  is  ill  (e). 

To  WHOM  ^*  -""^^  notice  to  quit  should  be  served  by  the  landlord  upon  the 
HOTicK  TO  party  who  is  tenant,  either  personally,  upon  or  off  the  premises ;  or 
^'"L  by  leaving  it  with  the  tenant's  wife  or  servant  at  the  usual  place  of 

abode  of  such  tenant  (/).  And  it  seems  that  where  the  wife  or  ser- 
vant of  the  tenant  is  served,  upon  the  premises,  the  notice  is  ab- 
solutely sufficient;  although  it  be  proved  that  in  fact  the  notice  did 
not  reach  the  tenant  {g).  Notice  Ijp  the  widow  of  the  late  tenant  is 
frimd  fdcie  sufficient,  if  she  continue  the  occupation,  and  it  be  not 
proved  that  another  person  is  the  legal  peraonal  representative  (A). 
So  where  the  notice  was  served,  on  the  attorney  and  agent  of  the 
administratrix  of  the  person  who  had  paid  the  rent  of  the  premises, 
and  under  whom  the  defendant  claimed,  that  was  held  to  be  good 
service  (i).  And  where  A.  had  been  tenant  of  the  premises,  and, 
upon  his  leaving  them,  B.  took  possession,  it  was  held  that,  in  the 
absence  of  any  evidence  to  the  contrary,  it  might  be  presumed  that 
he  came  in  as  assignee  of  A.,  although  he  never  paid  rent ;  and  that 
a  notice  to  quit,  given  to  B.,  was  sufficient  (i). 
r  *312  ]  *If  there  be  several  tenants,  the  notice  should  be  addressed  to 
all,  but  may  be  served  upon  one  of  them  (Z).  But  the  landlord  need 
not,  in  giving  notice,  regard  any  under-tenants  of  the  party  to  whom 
he  let  the  premises  (rri). 

When  ^'  ^^^  general  rule  is,  that  the  notice  should  be  given  half^or 

Nonc»  TO  year  (w)  before  the  expiration  of  the  current  year  of  the  tenancy ; 
^^^  and  that,  as  the  current  year  refers  to  the  time  of  entry,  it  should 

puuj^  "  expire  at  a  period  of  the  year  corresponding  with  that  at  which  the 
tenancy  commenced,  unless  the  parties  stipulate  to  the  contrary  (p). 
And  the  presumption  of  law  is,  that  the  tenancy  commenced  when 
the  tenant  entered  on  the  premises,  although  he  took  possession  in 
the  interval  between  two  of  the  usual  quarter  days  (|?).  But  if  a 
tenant  enter  in  the  middle  of  a  quarter,  and  afterwa^s  pay  a  pro- 
portion of  the  rent  to  the  next  quarter-day,  from  which  time  he 
pays  half-yearly,  it,  shall  be  presumed  that  his  tenancy  begun  from 
that  time  (g).  Where,  however,  the  tenant  entered  in  the  middle 
of  a  quarter,  upon  an  agreement  "  to  pay  rent  quarterly  and  for  the 
half  quarter;"  it  was  left  to  the  jury  to  say,  whether  the  party  was 

(«)  Doe  d.  Brooks  v,  Fairclough,  6  M.  &  East,  551 ;   Doe   d.   Lord   Macactnej  tr. 

S.  40.  ,  5  Esp.  196.    It  is  laid  down  in  Har- 

(/)  Jones  d.  Griffiths  v.  Marsli,  4  T.  R  rison's  "  Woodfall,"  on  the  authority  of 

464 ;  Doe  v.  Lucas,  o  Esp.  R.  153 ;  Ad.  this  latter  case,  that  where  two  tenants 

Eject.,  3rd  edit.  130 — 132.  hold  premises  in  common,  a  notice  to  one 

{g)  Doe  d.  Neyille  v.  Dunbar,  M.  &  M.  of  them  to  quit,  is  sufficient  to  determine 

10.  the  tenancy,  p.  251,  4th  edit, 

Oi)  Rees  d.  Meers  v.  Perrot,  4  C.  &  P.  (m)  Roe  v.  Wiggs,  2  N.  R.  330;  Pleaa- 

230.                                                            ^  ant  v,  Watkins,  14  East,  234. 

(0  Doe  d.  Prior  ».  Ongley,  10  C.  B.  26,  (n)  Ajite,  306. 

34.  (o)  Per  Patteson,  J.,  Doe  d,  Robinson  v. 

{k)  Doe  d.  Morris  v.  WiUiams,  9  D.  &  Dobell,  1  Q.  B.  806,  808. 

R.  30 ;  S.  C.  6  B.  &  C.  41 ;  and  see  Doe  d,  (p)  Kemp  v.  Derrett,  3  Camp.  510. 

Blair  v.  Street,  2  A.  &  E.  329.  (a)  Doe  d,  Holcomb  v.  Johnson,  6  Esp. 


(Q  Doe  d.  Lord  Bradford  v.  Watkins,  7   R.  10 ;  Doe  v.  Stapleton,  3  0.  (b  P.  275. 


iP) 
R.10; 
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tenant  from  the  quarter-day  previous  to  the  time  of  entry,  or  from   Landlobd 
the  succeeding  quarter-day ;  and  under  the  direction  of  Lord  Ellen-     ,J^ 
borough,  C.  J.,  they  found  that  the  tenancy  commenced  from  the    *  " 
preceding  quarter-day  (r).  s^^x^^ 

Where  a  lessee  holds  over  after  the  expiration  of  his  lease,  and 
pays  rent  so  as  to  become  tenant  from  year  to  year  of  the  premises ; 
this  holding  dates  from  the  time  at  which  the  lease  expired,  and  not 
from  that  at  which  the  tenancy  thereunder  commenced  («).  But  it 
has  been  held  to  be  otherwise,  where  the  tenant  continued  in  posses- 
sion of  the  premises,  in  consequence  of  an  arrangement  which  was 
entered  into  before  the  previous  holding  had  expired  (t). 

Where  the  piemises  are  taken  under  an  agreement,  by  which  "  the 
tenant  is  always  subject  to  quit  at  three  months'  notice,''this  constitutes 
a  quarterly  tenancy,  which  may  be  determined  by  a  three  months^ 
notice  to  quit,  expiring  at  the  end  of  any  *  quarter  from  the  time  [  *313  ] 
of  his  entry  (u).  So  if  premises  be  taken  "  by  the  month,"  a  month's 
notice  to  quit  is  sufficient  (x).  So,  if  there  be  a  demise  "  jfcr  one  year, 
and  then  to  continue  tenant  afterwards,  and  quit  at  a  quarter's  no- 
tice," a  quarter's  notice,  ending  at  any  quarter  after  the  first  year, 
would  suffice  (y).  So  it  has  been  held,  that  an  agreement  for  let- 
ting part  of  a  house,  at  "  the  yearly  rent  of  42Z.,  payable  quarter- 
ly ;"  and  providing  that  the  tenant  should  hold  and  enjoy  possession 
'*  until  one  of  the  parties  should  give  to  the  other  six  calendar 
months'  notice  in  writing,  to  quit  at  the  expiration  of  any  such  no- 
tice," does  not  create  a  yearly  tenancy ;  and  that  it  is  not  necessary 
that  a  notice  to  quit,  given  thereunder,  should  expire  at  the  same 
period  of  the  year,  as  that  at  which  the  tenancy  commenced  (z). 
But  on  the  letting  of  a  house  "  from  year  to  year,  to  quit  at  a  quar- 
ter's notice,"  such  notice  must  expire  at  the  period  of  the  year  at 
which  the  tenancy  commenced  (a). 

If  a  house  bo  taken  **  at  twelve  months  certain,  and  six  months^ 
notice  to  quit  afterwards,"  the  tenancy  may  be  determined  by  six 
months'  notice  to  > quit,  expiring  at  the  end  of  the  first  year  (6). 
And  so  a  tenancy  from  year  to  year,  so  long  as  both  parties  please, 
ia  determinable  at  the  end  of  the  first  year,  by  half-a-year's  previ- 
ous notice  to  quit  (c). 

The  mere  circumstance  of  rent  being  reserved  quarterly  does  not, 
in  the  case  of  a  house  or  land,  affi)rd  evidence  of  an  agreement  that 
a  quarter's  notice  should  be  sufficient  {3), 

Where  a  farm  and  lands  are  demised  together,  but  the  tenant  is,  to 
enter  upon  one  part  of  the  premises  at  one  period,  and  upon  the  re- 
mainder at  another,  the  notice  to  quit  must  expire,  with  reference 
to  the  time  of  entry  on  the  more  substantial  or  material  part  of  the 

(r)  Doe  d,  Wadmere  v,  Gelwin,  Ad.  on       {z)  Doe  d.  King  v.  Grafton,  21  L.  J.,  Q. 

Igect,  did  edit  145.  B.  276. 

U)   Doe  d,  Buddie  v.  Lines,  11  Q.  B.       (a)  Doe  v.  Donovan,  2  Gamp.  78 ;  &  C. 

402;  12  Jnr.  80;  but  see  Doe  v.  Dobell,  1  Taunt.  555. 
Mpra.  lb)   Thompson   o.    Maberlej,  2  Camp. 

(0  Berrej  v.  lindlej,  3  M.  &  G.  498 ;  4  57i    See  Wilson  v.  Abbott,  3  B.  &  C.  90, 

Scott,  N.  R.  61.  per  Abbott,  C.  J. 

(u)  Kemp  9.  Derrott,  3  Camp.  510,  511.       (c)  Doe  d.  Clarke  v.  Smamdge,  7  Q.  B. 

(x)  Doe  V.  HazeU.  I  Esp.  R.  94.  957. 

iy)  Per  Chambre,  J.,  Doe  v,  Donovan,  1  (cH  Shirley  o.  Newman,  1  Esp.  B.  266. 
Taunt.  557,  568. 
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fdunxLoott)  premises ;  regard  being  had  to  the  custom  of  the  oountrj,  or  the  re- 
m^!t^  lative  value  and  impoHanoe  of  the  different  parts  of  the  premises  (e). 
But  it  lies  upon  the  tenant  to  show  which  was  the  principal,  and 
which  the  accessorial  subject  of  the  demise  (/)  ;  and  the  jury  must 
decide  this  question,  in  (^rder  that  the  judge  may  determine  whether 
notice  for  the  whole  was  given  in  time  (g). 

[  ^314  ]  *We  have  before  observed,  that  if  a  tenancy  be  created  by  occupa- 
tion under  an  agreement  for  a  lease,  the  tenancy  absolutely  ends 
when  the  term  would  have  expired  had  the  lease  been  granted. 
And  thou^  a  lease  be  void  by  the  Statute  of  Frauds,  as  to  its  du- 
ration, yet  its  terms  may  regulate  the  time  for  giving  a  notice  to 
quit  (A). 

Where  the  tenant  entered  on  or  before  Old  3iEc7iaelma9y  the  notice 
to  quit  should  expire  at  Old  JiKeJiaelmas ;  but  in  such  case  a  general 
notice  to  quit  "  at  Miehadnuu^'  wiU  suffice,  for  the  meaning  there- 
of may  be  explained  (t). 

If  a  tenant  inform  his  landlord  that  the  tenancy  began  on  a  cer- 
tain day,  and  notice  to  quit  on  that  day  be  given,  the  tenant  will 
not  be  permitted  to  show  that  it  began  on  a  different  day  (k)  ;  and 
if  the  tenant  be  personally  served,  with  a  notice  to  quit,  and  do  not, 
after  reading  it,  object  to  the  time  at  which  he  is  thereby  required 
to  give  up  possession,  this  will  be  primd  facie  evidence  against  him, 
that  the  notice  is  correct  in  that  respect  (f).  But  we  have  seen  that, 
if  an  irregular  notice  to  quit  be  given  by  the  tenant  and  accepted 
by  the  landlord,  this  will  not  render  it  valid,  and  the  tenancy  will 
still  continue,  unless  there  be  a  surrender  by  operation  of  law  (m). 
In  the  case  of  lodginffSf  there  is  no  necessity  to  give  half  a  year's 
notice  to  quit,  expiring  with  the  current  year  of  the  tenancy,  unless 
there  be  an  agreement  to  that  effect.  The  custom  of  the  place  will, 
in  general,  regulate  the  notice  which  should  be  given.  And  it  ap- 
pears that,  in  the  absence  of  such  custom,  or  of  a  contract  to  that 
effect,  it  is  not  necessary  to  give  a  month's  or  a  week's  notice,  in 
order  to  determine  an  ordinary  monthly  or  weekly  tenancy  (n). 
The  evidence  in  support  of  the  validity  of  the  notice,  as  to  the 

(<)  Doe  d,  Strickland  v.  Spenoe,  6  Eaat,  (t)  Furley  v.  Wood,  1  Esp.  R.  198 ;  Doe 

120;  Doe  d,  Daggett  v.  Snowden,  2  BL  R.  d.  Hmd  v.  Yinoe,  2  Camp.  256;  Doe  <l. 

1224 ;  Doe  d.  Bradford  9,  Watkins,  7  East,  Hall  o.  Benson,  4  B.  &  Aid.  589 ;  Denn  v. 

551 ;  Doe  (f.  Heapj  v,  Howard,  11  East,  Walker,  Pcake,  Addl.  Oa.  194. 

498 ;  Ad.  on  Eject,  3rd  edit  146.  (k)  Doe  d,  Eyre  v.  Lombly,  2  Esp.  B. 

(f)  Doe  d,  Eindersley  i^.  Hughes,  7 11  635. 

4  W.  139.  (0  Thomas  9.  Thomas,  2  Camp.  647; 

(ff)  lb.;  Doe  d,  Heapj  v.  Howard,  11  Doe  v,  Forster,  13  East,  405,  407 ;  Doe  cr. 

East,   49a     Wliether,   where   a    tenant  Biggs,  2  Taunt.  109. 

holds  a  fiurm  from  year  to  year,  the  lands  (m)    Ante,  297 ;  Doe  d.  Johnstone  v. 

from  the  2nd  of  February,  and  the  bouse  Huddlestone,  4  B.  &  C.  922 ;  Doe  d,  Muiv 

from  the  1st  of  May,  a  notice  to  quit  the  rell  v.  Millward,  3  M.  &  W.  828 ;  Weddall 

whole,  given  half  a  year  before  the  2nd  v.  Capes,  1  M.  &  W.  50,  oyerruling  Alden- 

of  February,  is  sufficient  to  entitle  the  burgh  v.  Peaple,  6  C.  &  P.  212. 

landlord  to  recover  the  whole,  on  a  demise  (n)  Towne  v.  Campbell,  3  C.  B.  921 ; 

dated  the  3rd  of  February,  guceref    Doe  per  Parke,  B.,  Huffell  v,  Armistead,  7  C. 

d.  Davenport  v.  Rhodes,  11  M.  &  W.  600.  &  P.  56,  58 ;  and  see  Doe  cf.  Parry  v,  Ha> 

(A)   See  Berry  v.  lindley,  3  M.  &  G.  zell,  1  Esp.  R.  94;  Doe  d.  Campbell  r. 

498;  4  Scott,  N.  R.  61 ;  Doe  d.  Rigge  u.  ScoU,  4  M.  &  P.  20;  6  Blng.  362;  Wilson 

BeU,  5  T.  R.  471 ;  Doe  d.  Peacock  iTBaf-  v,  Abbott,  3  B.  &  C.  89. 
%«•  6  Esp.  It  4. 
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time  of  its  expiration,  must  be  distinct,  and  must  fix  the  exact  day    Lnwir^inff 
of  entry :  and  a  statement  by  a  witness,  "  that  he  ^ffuessed  the  ten-       ^^^ 
ant  entered  about  a  Tuesday  or  Wednesday,  but  did  not  recollect    ^™'-^^- 
which,"  ifl  insufficient  (o),  ^^^^^^^7^ 

» 

5/  The  notice  may  be  either  verbal  or  in  writing  (p),  unless  it  be  Fobm  of 
agreed  that  a  written  notice  shall  be  given  (q),  thbnotioh 

There  must  be  a  reasonable  degree  of  certainty  in  the  notice,  as  2mm6ot». 
to  the  description  of  the  premises.  But  where  a  notice  to  quit  a 
farm  described  it  as  being  situated  in  one  parish,  the  fact  being 
that  it  was  situated  in  an  adjoining  parish,  it  was  held  that  the 
variance  was  immaterial, — there  being  no  proof  that  the  defendant . 
held  more  than  one  farm  under  the  lessor  of  the  plaintiff,  or  that 
he  had  been  in  any  way  misled  by  the  notice  (r). 

The  notice  need  not  name  the  day  the  tenant  is  to  quit ;  but  if  a  Time  of 
day  be  mentioned,  the  exact  day  the  tenancy  originally  commenced^  quitting, 
not  the  day  of  its  conclusion,  should  be  stated  (8). 

But  the  notice  must  be  framed  with  reasonable  certainty  as  to  the 
time  of  quitting  (f).  Thus,  where  a  notice,  dated  the  21st  of  Octo- 
ber, was  given  to  a  tenant  from  year  to  year,  who  held  from  Mar- 
tinnMS  to  MartinmaSf  to  quit  "  on  the  13  th  day  of  May  next,  or 
upon  such  other  day  or  time  as  the  current  year  for  which  you  now 
hold  will  expire  :"  it  was  held  bad  (u).  And  in  the  case  just  cited, 
the  Court  expressed  a  strong  opinion,  that  the  principle  stated  in 
the  case  of  Doe  v.  CuUiford  (2;),  namely,  that  notices  to  quit  must 
bfB  understood  so  as  to  be  effective,  was  not  law  (y).  And  so,  where 
a  tenancy  from  year  to  year  had  commenced  on  the  11th  of  October 
in  a  former  year ;  and  on  the  17th^{  June,  1840,  a  notice  was  given, 
requiring  the  tenant  to  quit  "  on  the  11th  of  October  now  next  en- 
suing, or  such  other  day  or  time  as  your  said  tenancy  may  expire 
on :"  it  was  held  that  this  was  not  a  good  notice  for  the  year  ending 
the  11th  October,  1841  (z).  But  a  notice  to  qait  may  be  good,  el- 
though  it  does  not  appear,  on  the  face  of  it,  to  ^have  been  given  in  [  ^316  ] 
proper  time  before  the  period  therein  specified  for  quitting  (a). 

The  notice  will  likewise  be  insufficient,  if  it  give  the  tenant  an  Optional 

notioe. 

(o)  Doe  V.  Bayley,  5  C.  &  P.  67.  Ab,  if  the  tenancy  began  on  ladj-day 

Ip)  Doe  d.  Lord  Macartnej  v.  Crick,  5  the  notice  should  be  to  quit  on  that  day^ 

Eep.  R.  196;  Doe  0.  Johnson,  1  M'Cl.  &  T.  not  on  the  24th  or  26th  March,  &c.    Doe 

143,   147  ;  Doe  d.  Dean  of  Rochester  9.  d.  Phillips  o.  Butler,  2  Esp.  R.  589 ;  Doe  d. 

Pierce,  2  Camp.  96.  Campbell  9.  Scott,  6  Bine.  362 ;  4  M.  d^  P. 

(2)  ^Sg  ^  Scott  V,  Benson,  WiUes,  R.  20;  Ad.  Eject.  3rd  edit.  142. 
47.    Anda  written  demand  is  necessary,       (<)  Doe  d.  WilUams  v.  Smith,  5  A.  d^  EL 

under  4  Geo.  2,  c.  22,  s.  1,  in  order  to  re-  850. 

eorer  doable  pobu^  if  the  tenant  hold  oyer       (ti)  Doe  d,  Majc/t  of  Richmond  o.  Mor- 

after  the  landlord's  notice :  alUer  to  recoY-  phett,  7  Q.  B.  577. 
er  double  rent  on  11  Geo.  2,  c.  19,  s.  18.       (z)  4  D.  &  R.  248.  f 

See  Timmins  e.'Rawlinson,  8  Burr.  1607 ;       (y)  Per  Lord  Denman,  Patteson,  J.,  and 

Johnstone  r.  Huddlestone,  4  B.  &  C.  922 ;  Coleridge,  J.;  Doe  v.  Morphett,  ttmra, 
a  C.  7  D.  &  R.  411.  (x)  Mills  if.  QoflF.  14  M.  &  W.  72. 

(r)  Doe  d.  Armstrong  0.  Wilkinson,  12       (a)  Doe  d,  Gorst  9.  Timothy,  2  C.  &  K. 

A.  &  E.  743.  351. 

($)  Doe  d.  Spioer  v.  Lea,  11  Eaat^  812. 
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Laitdiard    optional  power  to  quit  or  continue  tenant  (6).     But  it  need  not  state 
TenInt     ^  whom  possession  of  the  premises  is  to  be  given  up  (e), 
^^^^_i^       The  general  rule  is,  that  a  notice  to  quit  part  only  of  premises 
Notice  to     1®*  together,  is  bad  (d).     But  where  a  house,  lands,  and  other  tithes, 
quit  part,    were  held  under  a  parol  demise,  at  a  joint  rent,  it  was  held,  that  a 

notice  to  quit  '*  a  house,  lands,  and  premises,  with  the  appurtenances^ 

included  the  tithes,  and  was  sufficient  (e). 


if 


Efffot  of 

NOTIca  TO 
QUIT. 


How  IT 
MATBI 
WAIVED. 


6.  The  effect  of  the  notice  to  quit,  when  valid,  is  to  destroy  the 
tenant's  and  his  undertenant's  right  of  possession,  and  to  vest  the 
premises  in  the  landlord  ;  and  the  latter  will  not  subject  himself  to 
an  action,  quare  clausum  fregity  at  the  suit  of  the  tenant,  if  he  forci- 
bly retake  possession  at  the  end  of  the  tenancy  (/) ;  even  although 
he  take  possession  under  circumstances  which  would  render  him  lia- 
ble to  be  indicted  for  a  forcible  entry  (gr).  But  whether,  if  the  ten- 
ant be  actually  on  the  premises  at  the  time  of  the  entry,  the  land- 
lord would  be  justified  in  assaulting  and  forcibly  expelling  him,  in 
order  to  regain  possession  of  his  property,  is  still  vezata  quctstio ; 
the  majority  of  the  Court  of  Common  Fleas  having  solemnly  deci- 
ded (A)  that  he  would  not  (i) ;  whilst,  on  the  other  hand,  a  very 
strong  opinion  has  been  expressed  by  the  Court  of  Exchequer  (A), 
that,  where  a  breach  of  the  peace  is  committed  by  a  freeholder  who, 
in  order  to  get  into  possession  of  his  land,  assaults  a  person  wrong- 
fully holding  possession  of  it  against  his  will,  although  the  freeholder 
may  be  responsible  to  the  public  on  an  indictment  for  a  forcible  en- 
try, he  is  not  liable  to  the  other  party  (Q. 


**7.  But  the  effect  of  the  notice  may  be  destroyed  by  acts  of  the 

__       landlord,  inconsistent  with  the  notion  that  the  relation  of  landlord 

r  ^317  1  ^^^  tenant  was  determined  thereby,  and  which  amount  to  a  waiver 

^  .    d-      ^^  ^^"     -^  ^f  *  landlord  receive  rent  qua  rent,  which  accrued  due 

lord.  ^  "     after  the  expiration  of  the  notice,  sucn  receipt  will,  in  the  absence 

of  circumstances  disproving  an  intention  to  abandon  the  notice,  ope- 


(b)  Doe  d,  Mathews  o.  Jackson,  Dougl. 
175.  But  a  notice  to  quit  at  a  certain 
time,  "  in  failure  whereof  I  shall  require 
you  to  pay  me  double  rent  or  value,  for 
so  long  as  you  detain  possession,"  is  an 
unqualified  notice;  Doe  v.  Goldwin,  2  Q. 
^  143.  So  a  threat  "  to  make  immediate 
measures  to  recover  possession,  if  you  do 
not  pay  what  you  owe  me,"  seems  to  be  a 
good  notice  to  determine  a  tenancy  at 
will,  if  the  terms  be  not  accepted.  See 
Doe  d.  Price  v.  Price,  9  Bing.  306 ;  8.  C.  2 
M.  <&  So.  464. 

(c)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  216. 

(d)  Doe  d,  Bodd  v.  Archer,  14  East, 
245. 

(e)  Doe  d,  Morgan  v.  Church,  3  Camp. 
71. 

(/)  Per  Erskine,  J.,  Newton  v,  Har- 
land,  1  M.  &  G.  644,  666;  1  Scott,  N.  R. 
474,  497;  Turner  v.  Meymott,  7  Moore, 
574 ;  B.  C.  1  Bing.  158 ;  Taunton  v.  Cos- 


tar,  7  T.  R.  471;  Laoey  v.  Lear,  Peake 
AddL  Ca.  210. 

(9)  lb. 

(A)   Tindal,   L.  C.  J.,  Bosanquct,  and 

Erskine,  Js.,  Newton  v.  Harland,  1  M.  d^ 

G.  644;  1  Scott,  N.  R..474;  Coltman,  J., 

contra, 

(i)  And  see  per  Wilde,  L.  C.  J.,  Wri^t 
V.  Burroughes,  3  C.  B.  685,  699. 

(k)  See  per  Parke,  B.,  Alderson,  B.,  and 
Piatt,  B.,  Harvey  t>.  Brydges,  14  M.  &  W. 
437  442  443. 

(/)  Under  the  9  &  10  Vict.  c.  95,  s.  122, 
possession  of  lands  and  houses,  the  rent 
of  which  does  not  exceed  60k  a  year,  may, 
on  the  expiration  or  determination  of  the 
tenant's  interest,  be  recovered  by  plaint 
in  the  county  court.  As  to  recovering 
possession  of  lands  or  houses  held  for  any 
term  not  exceeding  seven  years,  at  a  rent 
not  exceeding  the  rate  of  202.  a  year, 
1  &  2  Vict.  c.  74,  s.  11. 
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rate  as  an  admission  that  the  tenancy  continaes  (m).  Bnt  a  second  Lahdlobd 
notice  to  quit  will  in  general  be  construed  as  a  mere  demand  of  pos-  j^^^^ 
session,  and  not  as  a  waiver  of  the  former  notice ;  espA^ially  where 
such  second  notice  is  followed  by  proceedings  in  ejectment  (n)  ;  or 
where  the  notice  is  in  such  terms  as  these,  viz. :  "  to  quit  the  prem- 
ises you  now  hold  of  me  within  fourteen  days,  or  I  will  inmt  upon 
dovile  valiie"  (o)  ;  or  "  to  quit  the  premises  you  now  hold  under  me, 
yotir  term  therein  having  Jong  since  expired''  (p). 

And  where  the  tenant  of  a  mine,  after  giving  notice  to  quit,  con-  By  tenant 
tinned  to  work  the  mine  for  two  months  in  pursuance  of  an  alleged 
custom  to  that  effect,  it  was  held  to  be  a  question  for  the  jury, 
whether,  by  so  doing,  he  intended  to  waive  the  notice  and  continue 
the  tenancy  (q). 

m 

6.  Of  Fixtures.^ 
1.  Li  general. 

The  term  "  fixtures"  is  often  used,  as  well  with  reference  to  arti-  Definition 
cles  which  are  not  by  law  severable  when  once  attached  to  the  free-  °^*®"^* 
hold,  as  to  those  which  are  severable  therefrom.  But,  in  its  correct 
sense,  the  term  fixtvres  is  confined  to  personal  chattels  which,  al- 
though they  have  been  annexed  to  the  freehold,  are  nevertheless 
removable  at  the  will  of  the  person  who  has  annexed  them  (r)  -?  for 
when  a  thing  annexed  to  the  land  is  irremovable,  it  is  viewed  in 
law  as  part  of  the  freehold,  and  is  subject  to  all  the  rules  and  inci- 
dents of  real  property  («). 

The  general  rule,  as  laid  down  in  the  old  books,  is,  that  if  the 
present  owner,  or  the  tenant,  or  occupier  of  land,  annex  anything 
to  the  freehold,  neither  he  nor  his  representatives  can  afterwards 
take  it  away — quicquid  plantatur  solo,  solo  cedit(t).  But  the  *^strict-  [  *^318  J 
ness  of  this  rule  has  from  time  to  time  been  relaxed ;  and  at  the  Fixtures, 
present  day  the  question,  whether  a  chattel  has  or  has  not  become 
parcel  of  the  freehold,  is  reffarded  as  a  question  of  fact,  depending 
on  the  circumstances  of  each  case,  and  principally  on  the  two  fol- 
lowing :  first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  is  united  to  them  ;  i.  e.  whether 
it  can  be  easily  removed,  integre,  salve,  et  commode  or  not,  without 

(m)  Doe  d.  Cheny  r.  Batten,  Cowp.  243 ;        (/>)  Doe  d,  Godsell  v,  Ligliss,  3  Taunt. 

Doe  d,  Aafa  v.  Calvert,  2  Camp.  387 ;  Good-  54. 
right  d.  Charter  v.  Cordwent,  6  T.  R.  219.        (q)  Jones  v.  Shears,  4  A.  &  E.  832. 

(n)  Doe  d,  Williams  o.  Humphreys,  2        (r)  Per  Cur.  Hallen  v.  Runder,  1  Cr.  M. 

East,  236.    But  a  notice  to  quit,  at  a  fu-  &  11.  266,  276 ;    and  see  the  excellent 

ture  time,  land  "you  now  rent  or  hold  Treatise  on  Fixtures,  by  Messrs.  Amos 

under  me,''  is  in  general,  per  «e,  an  ao-  and  Ferard. 
knowledgment  of  a  tenancy ;  Barton  v.       {»)  See  Amos,  9,  10. 
Corley.  M'Cl.  &  Y.  278 ;  Doe  v,  MiUer,  2       (t)  Minshull  v,  Lloyd,  2  M.  &  W.  460, 

C.  &  P.  348 ;  Doe  d,  Brierley  v.  Palmer,  16  459  ;  Macintosh  v.  Trotter,  3  M.  &  W.  184, 

East,  53.  186 ;  Amos,  9  ;  per  Lord  Ellenborough,  C. 

(o)  Doe  d.  Digby  v.  Steel,  3  Camp.  115,  J.,  Elwes  v.  Maw,  3  East,  38. 
117;  S.  C.  Ad.  Eject.,  3rd  edit  151. 

— — " -  ■  ■ ^  m^^ 

1  See  generally,  on  this  subject,  2  Kent  (5th  ed.)  343,  345 ;  Walker  v,  Sherman,  20 
Wendell,  636 ;  1  miUard  Abr.  11-18,  and  oases  cited, 
s  Wiltohear  v.  Cottren,  18  Eng.  Law  &  Eq.  142. 
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What  con- 
stitates  a 
fixture. 


L4NDL0ED   injury  to  itself,  or  the  fabric  of  the  building :  and,  seeandUff  on  tlie 
TBNi^T.    ^^j^**  ^^"^  purpose  of  the  annexation ;  i.  e,  whether  it  was  for  the 
permanent  aifd  substantial  improvement  of  the  freehold ;  or  merely 
for  a  temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  the  chattel,  as  such  (t^). 

In  every  case,  therefore,  the  term  fixtures  naturally  leads  to  the 
inquiry,  first.  What  kind  of  annexation  confers  upon  chattels  the 
character  of  fixtures ;  and  then,  secandh/^  What  particular  rules  or 
exceptions  regulate  the  right  of  removal,  as  between  persons  stand- 
ing in  different  relative  situations,  with  reference  to  the  premises  to 
which  such  chattels  have  been  united. 

As  to  the  former  question,  that  is*  as  to  the  mode  of  annexation, 
we  would  merely  observe  that,  by  the  term  annexed  to  the  freehold,  is 
meant  fastened  to  or  connected  with  it ;  and  that,  therefore,  no  ob- 
ject, not  even  a  building  of  the  most  ponderous  description,  will 
fall  within  the  operation  of  the  law  of  fixtures,  if  it  be  merely  laid 
upon  the  earth,  without  being  let  into  it.  The  article  must  he  fixed 
in  or  to  the  ground,  or  to  some  substance  previously  rendered  a  por- 
tion of  the  freehold ;  or  it  does  not  cease  to  be  a  chattel  (x).  When, 
therefore,  a  chattel  is  merely  placed  upon,  without  being  let  into  a 
brick  or  other  foundation,  and  it  can  be  taken  from  such  foundation 
without  injuring  it,  it  may  be  legally  removed  ;  although  the/tnin- 
dation  itself  be  part  of  the  freehold,  and  cannot  be  severed  there- 
from, and  although  it  was  constructed  for  the  express  purpose  of 
supporting  the  superincumbent  weight  (y).^ 

As  to  the  second  head  of  inquiry,  we  observe,  that  questions  as  to 
the  right  to  remove  fixtures  arise  principally  between  three  classes 
of  persons :  first,  between  the  heir,  and  the  executor  of  the  party 
who  put  up  or  attached  the  article  to  or  upon  the  premises  ;^  seo- 
r  *319  1  o^dly,  between  the  executors  of  tenant  for  life  or  in  ^tail,  and  the  re- 
mainder-man  or  reversioner;*  and,   thirdly,  between  landlord  and 


Right  to 
remove. 


(u)  Per  Cur.  Hellawell  v.  Eastwood,  6 
Exch.  296,  312;  20  L.  J.,  Exch.  154,  160. 

(z)  2  Smith,  L.  C.  114;  and  see  the 
case  of  Dutch  Bams  resting  on  pattens, 
B.  N.  P.  34,  cited  in  Elwes  r.  Maw,  3  East, 
55  ;  Vats.  &c.,  Homt;.  Baker,  9  East,  215 ; 
Jibs,  &c.,  Davis  v.  Jones,  2  B.  &  Aid.  165 ; 
Stable  and  Windmill  on  Rollers,  and 
other  instances,  Amos,  3,  4,  5,  and  n. 


(a)  ;  a  Wooden  Windmill  placed  upon, 
bat  not  let  into,  a  brick  foundation  re> 
movable  by  tenant.  The  King  r.  The  In- 
habitants of  Otlej,  1  B.  &  Ad.  161 ;  a 
Pump,  Grymes  v.  Boweren,  6  Bing.  437. 

{y)  Wansbrough  v,  Maton,  4  A.  &  R 
884 ;    The  ^ng  v.    The    Inhabitants  of 
Otley,  1  B.  &  Ad.  161. 


1  The  rale,  that  objects  must  be  actually  and  firmly  ai&xed  to  the  freehold,  to  be 
considered  realty,  or  otherwise  to  be  considered  personalty,  is  fxc  from  famishing  a 
criterion  of  what  shall  be  deemed  fixtures.  Doors,  window  blinds,  and  shutters, 
capable  of  being  removed  without  the  slightest  dama^  to  a  house,  and  even  though 
at  the  time  of  conveyance,  attachment  or  mortgage,  actually  detached,  would  be 
deemed  a  part  of  the  house  and  pass  with  it.  And  so  mirrors,  wardrobes,  and  other 
heavy  articles  of  furniture,  though  fastened  to  the  wall  by  screws  with  considerable 
fineness,  must  doubtless  b^  regained  as  chattels.  Winslow  v.  Merchants  Ins.  Co.,  4 
Metcalf,  314. 

s  English  v,  Foote,  8  Smedes  &  Marsh.  444.  The  rule  as  to  the  removal  of  fixtures 
is  tlie  same  between  heir  and  executor,  as  between  vendor  and  vendee  of  real  estate. 
Miller  ».  Plumb,  6  Cowen,  665. 

*  A  husband,  during  the  coverture  of  his  wife,  had  put  up  a  steam-engine  on  the 
real  estate  of  his  wife,  for  the  purpose  of  carrying  on  his  trade,  and  it  was  held  that 
his  representatives  were  entitled  to  remove  it  from  the  premises  after  bis  death. 
Hind's  Estate,  5  Wharton,  188. 
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tenarU.  In  cases  under  the  first  class,  the  rale  against  severance  is  LAin>LOBA 
Qsaally  construed  more  strongly  against  the  executor  than  the  heir ;  -,  ^^^ 
in  cases  under  the  second,  more  strongly  against  the  remainder- 
man than  the  executor ;  and  in  those  under  the  third,  more  strongly 
against  the  landlord  than  the  tenant  (z).  It  would,  however,  he  ir- 
relevant to  examine  in  this  place  the  distinction  between  the  re- 
gpective  rights  of  each  of  these  classes  of  persons  (a) :  and  we  shall 
therefore  merely  state,  that  as  the  relaxation  of  the  rule  relating 
to  fixtures  is  always  greater  in  favor  of  an  ordinary  tenant  against 
his  landlord,  than  in  other  cases  (b),  the  decision  by  which  the  right 
to  remove  fixtures  is  allowed  to  other  parties  may,  a  fortiori,  be  ap- 
plied to  cases  between  landlord  and  tenant. 

With  respect  to  the  transfer  of  fixtures,  it  appears  to  be  a  rule,  Transfer 
that,  upon  the  conveyance  of  lands  and  houses,  purchased  in  general  o^***'"^* 
terms,  personal  chattels  attached  thereto  are  impliedly  included,  al- 
though such  chattels  might  otherwise  be  removed  under  the  law  of 
fixtures  (c) :  ^  and  that-  the^^rantee  cannot,  after  such  general  con- 

(2)  See  Elwes  v.  Maw,  wpra;  and  per  (c)   Longstaffe  v.  Meogoe,  2  A.  &  B. 

Cur.,  Grymes  v,  Boweren,   6  Bing.  437,  16/  ;   Hare  t;.  Horton,  6   B.  &  Ad.  715^ 

489,  440.  726,  728 ;  Place  1;.  Pagg.  4  M.  &  R.  277. 

(a)  The  reader  is  referred  to  the  Trea-  And  see  Amos,  180,  184,  and  the  cases 

iiae  of  Messrs.  Amos  and  Ferard.  there  cited.    Wiltshear  9.  Cottrell,  18  £ng, 

(6)  2  Smith,  L.  C.  119.  Law  &  Eq.  142. 


^  As  between  rendor  and  rendee  of  land,  all  fixtures  pass  to  the  la'lter,  though 
they  were  erected  for  the  purposes  of  trade  or  manufactures.  Miller  v.  Plumb,  6 
Cowen,  665.  The  rule  is  the  same  as  between  heir  and  executor,  lb.  But  it  is 
otherwise  as  between  tenant,  and  landlord  or  reversioner,  and  as  between  tenant  for 
life  and  remainder-man.  lb.  A  cotton  gin  attached  to  the  gears  in  the  gin-house 
npon  a  cotton  plantation,  passes  with  the  land.  Farris  v.  Walker,  1  Bailey,  d40. 
ijid  80  of  the  packing  screw.    M'Daniel  v.  Moody,  3  Stew.  814. 

A  steam  engine  with  its  fixtures,  used  to  drive  a  bark-mill  and  pounders,  to  break 
hides  in  a  tannery,  erected  by  the  owner,  passes  by  the  sale  of  the  freehold,  lyes  v. 
Ogelsby,  7  Watts,  106.  See  Voorhis  v.  Freeman,  2  Watts  &  S.  116 ;  Pyke  v,  Pennock, 
2  Watts  &  S.  390 ;  Sparks  r.  State  Bank,  7  Blackford,  469. 

An  engine  by  which  a  steam  saw-mill  is  propelled,  performing  the  office  of  a  water- 
wheel,  does  not  pass  with  the  freehold.  Morgan  v.  Arthurs,  3  Watts,  140 ;  Lemur  0. 
Miles,  4  Watts,  330. 

A  stoTe  with  a  funnel  running  into  the  chimney,  does  not  pass  with  the  freehold. 
Williams  v.  Bailey,  3  Dana,  152.  See  Goddard  v.  Chase,  7  Mass.  432  ;  Greene  v.  First 
Parish  in  ^lalden,  10  Pick.  504 ;  Freeland  v.  Southworth,  24  Wend.  191. 

A  still  fixed  in  a  rock  furnace,  which  furnace  was  built  inside  and  against  the  wall 
of  a  house  erected  for  the  purpose,  does  not  i^ass  by  an  execution  on  the  land.  M'Clin 
9.  Qraham,  3  M'Cord,  653. 

Iron  stores  fixed  to  the  brick  work  of  the  ohimnies  of  an  house  are  a  part  of  the 
house,  and  pass  with  it  on  an  extent  of  an  execution  upon  it.  Goddard  v.  Chase,  7 
Mass.  432.  But  a  store,  if  fixed  to  the  house  only  by  a  pipe,  is  remoyable  between 
the  Tendor  and  vendee.    Freeland  v.  Southworth,  24  Wend.  191. 

Windows  in  a  dwelling-house  are  fixtures,  and  pass  by  a  eonveyance  of  the  estate. 
State  V.  £lliot,  11  N.  Hamp.  540. 

Qraro-stones  when  erected  are  fixtures.    Sabin  v.  Tlarkness,  4  N.  H.  415. 

By  the  oonveyance  of  a  saw-mill  with  the  appurtenances,  the  mill  chain,  dogs  and 
bars,  being  in  tiieir  appropriate  places  at  the  time  of  the  conyeyance,  were  held  to 
haye  passed.    Farrar  v.  Staokpole,  6  Greenl.  154. 

A  house  built  for  a  distillery  was  sold,  and  it  was  held  that  the  joists,  yats,  buck- 
ets, pickets,  and  faucets,  did  not  pass  by  the  deed ;  but  the  pumps,  cisterns,  iron 
gratings,  door,  distillery  and  horse-mills,  passed  by  the  deed.  Kirwan  v.  Latour,  1 
Har.  &  Johns.  284.    See  Hoyey  v.  Smith,  1  Barbour,  372. 

Machinery  in  a  woollen  foctory,  not  appearing  to  be  affixed  or  fkstenod  to  the 
buildings  or  land,  does  not  pass  with  the  freehold,  on  a  diyision  of  real  estate. 
Walker  v.  Sherman,  20  Wendell,  636 ;  Dispatch  Line  of  Packets  r.  Bellamy  Man.  Co., 
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Landlobd   veyance,  insist  on  a  valaation  of  the  fixtures  (d).     And  bo  where  a 
AND       lease  is  renewed,  containing  in  the  description  of  the  premises,  the 
^^^'    general  terms,  landf  buildings,  erectionSf  &c.,  fixtures  are  considered 
to  be  included  as  part  of  the  demise,  and  the  tenant  cannot  after- 
wards remove  them,  whatever  may  have  been  his  right  before  the 
new  lease  was  granted  (e). 

Where  the  conveyance  is  not  general,  but  contains  a  stipulation 

(€t)  Colegrave  v.  Dias  Santos,  2  B.  &  C.  works  Company,  2  B.  &  G.  609 ;  S.  C.  4  D. 
76 ;  S.  C.  3  D.  &  R.  366.  &  R.  62. 

(«)   Thresher  v.    East  London  Water- 

12  N.  Hamp.  234.    See  Gale  v.  Ward,  14  Mass.  352  ;  Farrar  v.  Staokpole,  6  GreenL 
164 ;  Voorhis  v.  Freeman,  2  Watts  &  S.  116. 

The  movable  scenery  in  a  theatre  and  the  flying  stages  do  not  pass  with  the  build- 
ing, but  the  permanent  stage  does.    Olympic  Theatre,  2  Browne,  279, 286. 

Where  land  conveyed  is  public  property,  the  grant  will  not  pass  wood,  which  has 
been  previously  cut  and  corded  by  a  person  without  title ;  but  the  latter  may  have  an 
action  against  the  purchaser  for  staking  it  away.    Jones  v.  Suelson,  3  Missouri,  393. 

A  conveyance  of  land  conveys  the  grain  growing  on  it  to  the  purchaser.  Wilkins 
V.  Yashbinder,  7  Watts,  264;  Bumsi^e  v  Wightman,  9  Watts,  46;  &  C,  2  Watts  & 
S.  268.    But  see  Austin  v.  Sawyer,  9  Cowen,  39. 

A  kettle  in  a  fulling-mill  set  in  brick  work,  passes  t)  the  mortgagee  of  the  mill, 
tlnion  Bank  v.  Emerson,  16  Mass.  169 ;  Dispatoh  Line  of  Packets  v,  Bellamy  Man. 
Co.,  12  N.  Hamp.  233.  Where  the  owner  of  land  erects  upon  it  a  dye-house,  and  sets 
up  dye-kettles  therein  firmly  secured  in  brick  work,  they  become  part  of  the  realty 
and  pass  by  a  deed  of  the  land,  without  express  words.  Noble  e>.  Bosworth,  19  Pick. 
314. 

Where  the  owner  of  a  wool-carding  factory  had  mortgaged  it  and  the  appurtenan- 
ces for  carrying  on  the  same,  but  still  remained  in  possession,  it  was  held  that  the 
machinery,  attached  to  the  building  by  a  leather  band,  which  might  easily  be  slipped 
off,  but  on  account  of  its  size  and  weight  being  required  to  be  taken  in  pieces  in  or^er 
to  remove  it,  was  liable  to  be  taken  by  the  creditors  of  the  mortgagor.  Gale  v.  Ward, 
14  Mass.  362.  See  Walker  v,  Sherman,  20  Wendell,  636.  A  steam-engine,  boilers, 
(be.,  and  machinery  adapted  to  be  moved  by  such  engine,  by  means  of  connecting 
bands  and  other  gearing,  which  are  placed  in  a  building  designed  for  the  manufac- 
ture of  steam-engines  and  other  heavy  iron  work,  are  fixtures  or  in  the  nature  of 
fixtures ;  Winslow  v.  Merchants  Ins.  Co.,  4  Metcalf,  306 ;  and  as  between  the  mortga- 
gor and  mortgagee,  cannot  be  removed  by  the  mortgagor,  or  otherwise  disposed  of  by 
him,  while  the  mortgage  is  in  force,  though  placed  in  the  building  by  the  mortgagor 
after  the  mortgage.  lb. ;  Voorhis  v.  Freeman,  2  Watts  &  S.  116 ;  Pyle  v.  Pennock,  2 
Watts  &  S.  390;  Day  v.  Perkins,  2  Sandford,  Ch.  369. 

The  above  case  of  Gale  v.  Ward,  is  said  not  to  be  opposed  to  the  decision  in  Wins- 
low  V.  Merchants  Ins.  Co.,  ubi  tupra.    4  Metcalf,  313,  314. 

In  Dispatoh  Line  of  Packets  v,  Bellamy  Man.  Co.,  12  N.  Hamp.  206,  it  was  held, 
that  machines  and  other  articles  essential  to  the  occupation  of  a  building,  or  to  the 
business  carried  on  in  it,  and  which  are  affixed  or  fastened  to  the  freehold,  and  used 
with  it,  partake  of  the  character  of  real  estate,  become  part  of  it,  and  pass  by  con- 
veyance of  the  land ;  so  also,  that  an  engine  used  in  a  building,  and  which  cannot  be 
removed  without  taking  down  a  part  of  the  building,  will  pass  by  a  conveyance  of 
the  land. 

A  mortgagee,  after  recovery  on  a  bill  in  equity  by  the  mortgagor  to  redeem,  and 
before  possession  taken  under  the  judgment,  may  lawfully  t^e  down  and  cany 
awa}  a  bam,  and  a  shed  used  as  a  blacksmith's  shop,  erected  by  him  on  the  land 
mortgaged,  the  materials  of  which  were  his  own,  tJiere  being  no  cellar  under  either 
of  the  buildings,  and  no  injury  done  to  the  soil  by  the  removal,  other  than  what  may 
have  arisen  from  taking  up  a  few  posts  on  which  the  end  of  the  barn  rested.  Taylor 
V,  Townsend,  8  Mass.  411. 

A  mortgagor  has  no  right  to  remove  a  grist-mill  or  the  appurtenances  erected  by 
him  on  the  mortgaged  land.    Petengill  v.  Evans,  6  N.  Hamp.  64. 

Fencing  materials  on  a  farm,  which  have  been  used  as  a  part  of  the  fences,  but 
are  temporarily  detached,  without  any  intent  of  diverting  them  ftom.  their  use  as 
such,  are  a  part  of  the  freehold,  and  pass  by  a  conveyance  of  the  farm  to  a  purchaser. 
Goodrich  v,  Jones,  2  Hill,  142.  See  Dispatch  Line  of  Packcto  v,  Bellamy  Maji.  Co.,  12 
N.  Hamp.  232 ;  Gibson  v,  Vaughn,  2  Bailey,  389. 
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that  the  fixtures  ''  are  to  be  taken  at  a  yalaation/'  the  question  as  hLmaaa^ 
to  what  fixtures  shall  he  valued  should,  in  the  absence  of  a  schedule  jjJJJ^, 
or  other  sjpecification,  be  determined  idth  reference  to  the  relative 
situation  m  which  the  parties  are  placed  by  the  conveyance.  If  an 
absolute  sale  of  the  premises  take  place,  those  things  only  should 
be  valued  which  would  be  deemed  personal  assets,  as  between  the 
heir  and  the  executor,  and  which  would  not  pass  with  the  inheri- 
tance ;  but  if  there  be  a  demise  only,  or  an  assignment  of  a  lecm^ 
the  valuation  might  extend  to  all  that  would  be  considered  tenant's 
fixtures,  as  between  landlord  and  tenant,  and  which  the  latter 
would  be  allowed  to  remove,  if  he  himself  had  put  them  up  during 
his  term. 

<*As  to  the  operation  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  Statute  of 
upon  contracts  exclusively  for  the  sale  of  fixtures,  it  appears  to  be  f^SqoJr)  -i 
settled  that  such  contracts  are  valid,  without  the  formalities  pre-  ^  ^ 

scribed  by  the  4th  section  of  that  statute.  A  transfer  of  fixtures, 
simply,  appears  to  be  nothing  more  than  a  transfer  of  the  right 
which  the  vendor  has  to  sever  certain  chattels  attached  to  the  soil, 
but  not  part  of  the  freehold.  Such  transfer,  therefore,  passes  no  in- 
terest in  the  realty :  and  accordingly  it  does  not  come  within  the 
operation  of  the  4th  section  of  the  statute  (/). 

And  so  a  reversionary  interest  in  trade  fixtures,  will  pass  to  a 
purchaser  under  a  parol  agreement  (g). 

But  the  price  or  value  of  fixtures  cannot  be  recovered  under  a  ^^^  ^'» 
count  for  **  goods"  sold  and  delivered ;  the  count  should  be  for  the  recoyered 
price  and  value  of  "  fixtures,  chattels,  and  eflEects"  bargained  and  on  count 
sold,  &c.  (A).     If,  however,  the  fixtures  be  appraised  by  agreement  Jjj^",f*^^ 
of  the  parties,  such  appraisement  will  be  considered  as  an  ascertain- 
ment of  the  price  by  the  parties  themselves ;  and  their  value  may 
be  recovered  under  a  count  on  an  cuscount  stated,  if  the  defendant, 
has  adopted  the  valuation  (t). 

2.  Of  Fixtures  as  between  Landlord  and  Tenant 

And  as  to  these  we  would  remark,  generally,  first,  that  it  is  not  ^n^^^' 
material,  so  far  as  regards  the  tenant's  right  to  remove  fixtures,  immateri- 
whether  he  held  for  life,  or  merely  from  year  to  year ;  nor  is  there  aL 
any  distinction  as  to  this  right,  between  a  tenancy  created  by  deed, 
and  one  which  is  created  by  parol:  and,  secondly,  that  those  fixtures  ^^**J^ 
which  are  removable,  must  be  removed  before  the  expiration  of  the  pemoTod 
tenancy  (k) ;  the  rule  to  be  collected  from  all  the  cases  being,  that  during  the 
the  tenant's  right  to  remove  fixtures  continues  only  during  his  orig-  *•"*• 
inal  term,  and  during  such  further  period  of  possession  by  him,  as 

(/)  See  Hallen  v.  Rander,  1  Cr.  M.  &  tores  under  a  distresfl,  an  a^stion  will  Ue 

B.  266,  273 ;  and  per  Parke,  B.,  HorsfaU  to  recover  them,  by  the  desoripticm  of 

V.  Eaj,  17  L.  J.,  Ezch.  266.  goods  and  ohattels ;  Dalton  v.  Whittem,  S 

(g)  Per  CressweU,  J.,  Petrie  t;.  Dawson,  Q.  B.  961. 
2  G.  &  K.  138.  (4  Salmon  o.  Wataon,  4  Moore,  73 ;  see 

(A)  Nutt  V.  Butler,  5  Esp.  176 ;  Lee  v.  Neal  v.  Viney,  1  Camp.  471 ;  Leeds  «.  Bnr- 

Risdon,  7  Tannt  188 ;  and  see  Salmon  v.  rows,  12  East,  1. 

Watson,  4  Moore,  73 ;  Knowles  v,  Michel,        (k)  See  Poole's  ease,  1  Salk.  368 ;  1 

13  East.  248 ;  Pitt  v.  Shew,  4  B.  &  Aid.  Atk.  477 ;  Amb.  113 ;  Lee  v.  Risdon,  7 

206 ;  Attorney-General  v.  Gibbs,  3  T.  &  Taunt.  191 ;  Amos,  87—d6 ;  3  East,  60 

J.  333.    But  if  the  landlord  sever  fix-  1  B.  &  C.  79. 
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lie  holds  the  premifles  under  a  right  still  to  consider  himself  as 
tenant  (l).^ 

^  The  right  to  fixtures  may  of  course  he  varied  hy  contract  be- 
tween the  parties.  It  is  therefore  proposed,  for  the  sake  of  per- 
spicuity, to  examine  the  rights  of  these  parties:  fint^  Independent- 
ly of  any  contract ;  and  seeondltff  Where  a  contract  exists. 

Isty  It  has  been  already  observed,  that  the  ancient  rule,  that 
whatever  the- tenant  has  annexed  to  the  freehold  during  the  term, 
cannot  be  afterwards  removed  by  him  or  his  representatives  or  as- 
signs, is  always  less  rigorously  construed  in  favor  of  the  tenant,  in 
cases  between  him  and  his  landlord,  than  in  other  instances ;  and 
that  the  grounds  upon  which  the  rule  has  been  relaxed,  have  refer- 
ence chiefly  to  the  purpose  for  ^which  the  annexation  was  made  (m). 

The  earliest  innovation  on  the  old  rule  was  in  favor  of  articles 
erected  by  the  tenant,  solely  for  the  purposes  of  trade  or  manufao- 
ture  (n) ;  and  a  like  exception  was  afterwards  extended  to  many 
fixtures,  slightly  put  up,  merely  for  the  ornament  of  a  house,  or  for 
domestic  use  (0).  There  are  also  instances  in  which  fixtures  set  up 
partly  in  relation  to  trade,  and  partly  for  purposes  unconnected  with 
trade,  have  been  held  removable  (p).  But,  with  reference  to  the  ten- 
ant's right  to  agricultural  fixtures,  the  rule  does  not  appear  to  have 
been  relaxed  in  an  equal  degree  (q).^ 

It  is,  however,  foreign  to  the  purpose  of  this  treatise  to  enter  into 
a  detail  of  the  various  decisions  which  have  been  pronounced  upon 


(0  Weeton  &,  Woodoock,  7  M.  &  W.  14, 
19 ;  JlTmsliall  v,  Lloyd,  2  M.  &  W.  456, 
460;  Macintosh  v.  Trotter,  3  M.  &  W. 
184,  186;  HaUen  v.  Bunder,  1  Cr.  M.  & 
R.  266,  275. 

(m)  Ante,  318,  319. 

(n)  The  foUowing  rule  may,  perhaps, 
be  found  most  consistent  with  the  ad- 
judged cases: — that  things  which  a  ten- 
ant has  fixed  to  the  freehold  for  the  pur- 
poses of  trade  or  manufacture,  may  be 
taken  away  by  him  whererer  the  removal 
is  not  contrary  to  any  preyailing  prac- 
tice; where  the  articles  can  be  removed 
without  causing  material  iigury  to  the  es- 
tate ;  and  where  they  were  in  themselres 
of  a  perfect  chattel  nature  before  they 
were  put  up,  or  at  least  have  in  substance 


that  character,  independently  of  their 
union  with  the  soil;  or,  in  other  words, 
where  tiiey  may  be  remoyed  without  being 
entirely  demolished,  or  losing  their  essen- 
tial character  or  value.  "  It  is  not,  how- 
ever, meant  to  be  inferred,  that  because, 
in  any  particular  instance,  these  circum- 
stances do  not  all  concur,  that  therefore 
an  article  cannot  be  removed  by  the  ten- 
ant f'  Amos,  43,  44. 

(0)  See  Avery  v.  Cheslyn,  3  A.  &  E.  76 ; 
Leach  v.  Thomas,  7  C.  &  P.  327 ;  Grymes 
V,  Boweren,  6  Bing.  437. 

(p)  Amos,  61. 

Q)  2  Smith,  L.  0. 117 ;  per  Lord  EUen- 
borough,  Elwes  v.  Maw,  3  East,  38;  but 
see  now,  by  statute  14  &  15  Vict  c.  25,  8. 
8. 


1  See  Whiting  v,  Brastow,  4  Pick.  (2d  ed.)  811,  notes  2  and  3.  After  the  end  of  the 
term,  the  tenant  can  neither  remove  fixtures  nor  recover  their  value  ttom.  the  land- 
lord. White  V,  Amdt,  1  Whart.  91.  A  tenant  at  will,  after  the  expiration  of  his 
tenancy,  cannot  re-enter  and  remove  windows  placed  by  himself  in  a  dwelling-house 
upon  the  premises;  State  v.  Elliott,  41  N.  Hamp.  540;  See  Holmes  0.  Tremper,  20 
Johns.  29  ;  1  HUlard's  Abr.  15  ;  Gaffield  v.  Hapgood,  17  Pick.  192  ;  nor  any  other  fix- 
tures, which  he  would  have  a  right  to  remove  during  his  term,  although  he  rightftilly 
comes  again  into  possession  of  the  premises  under  another  lease.  Shepard  v,  Spauld- 
ing,  4  Metcalf,  416.  An  entry  and  removal  of  fixtures  after  the  tenancy  expires  has 
been  held  to  be  a  trespass  as  to  the  entry  only.  Pemberton  v.  King,  2  Dev.  376.  But 
see  State  v.  EUiott,  UN.  Hamp.  540,  where  it  was  held  that  the  owner  of  the  estate,  ' 
after  such  removal,  may  immediately  follow  and  retake  tiie  articles  removed  fh>m  the 
possession  of  the  tenant,  using  no  more  foroe  than  is  necessary  for  that  purpose. 

2  See  White  v.  Amdt,  1  Whart  94 ;  Van  Ness  v.  Pacard,  2  Peters,  137 ;  Parris  v. 
Walker,  1  Bailey,  540 ;  Pemberton  v.  King,  2  Dev.  376. 
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this  subject ;  bat  still  it  may  be  nsefol  to  present  to  tbe  reader,  lists   LimaumB 
of  those  fixtures  which  have  been  decided  to  be,  and  not  to  be  re-     -^J"* 
movable.     The  first  list  comprises  things  not  removable  by  the  ten-  ^^'^' 

ant ;  the  second,  things  removable,  not  Sdng  mere  trade  fixtures ;  and  KxtacesT' 
the  third  comprehends  mere  tradA  fixtwres  held  to  be  removable. 

It  is,  however,  proper  to  remark,  that  the  reader  must  not  assume 
that  in  no  instance  can  the  articles  enumerated  be  excepted  ^rom  the  [  ^^^^  ] 
authority  of  the  particular  decisions  respecting  them ;  for  the  Courts 
have  so  frequently  laid  stress  upon  the  particular  circumstances  of 
the  case  before  them,  or  the  peculiar  state  or  position  of  the  fixture 
in  question,  that  few  decisions  can  be  regard^  as  absolute  author- 
ities, even  in  cases  which  have  reference  to  fixtures  of  a  similar  de- 
nomination. 


Ist  List  of  Things  held  not  to  be  Removable. 


Agrioaltaral  erections  (a). 

Alehouse  bar  (6). 

Bams  fixed  in  the  ground  (c). 

Beast-house  (<i). 

Benches  (e). 

Boz-horders  (/). 

Carpenter's  shop  (^). 

Cart-house  (A). 

Chimney-pieces  (in  general)  (t). 

Conserratories  (A;). 

Boors  (Q. 

Dressers  (m). 

Flowers  (n). 

Foldjard  waUs  (o). 

Froit  trees  (/>). 

Fuel  house  (j). 

Glass  windows  (r). 


a.  C. 


(a)  Elwes  o.  Maw,  3  £ast»  S8. 
Reported,  2  Smith  L.  C.  99  «<  je^. 
{h)  2  Bl.  R.  nil. 
(c)  Elwes  V.  Maw,  wpra, 

fe>  Am.  &  F.  on  Fixtures,  68, 151, 156. 


Elwes  V,  Maw,  tuj^m. 


(f)  Empson  v.  Soden,  4  B.  ds  Ad.  655. 

(9)  El^ 
(A)  lb, 

(t)  Poole's  case,  1  Salk.  368 ;  Am.  &  F. 
on  Fixtures,  81,  n.  a;  and  see  Leach  v. 
Thomas,  7  C.  &  P.  327. 

{k)  Buckland  v.  Butterfield,  2  B.  &  B. 
54 ;  8.  C.  4  Moore,  440. 

(0  2  BL  R.  nil;  Am.  &  F.  on  Fix- 
tures,  5,  n.,  183. 

(m)  lb. 

(ft)  Per  Littledale,  J.,  Empson  v,  Soden, 


(o)  Elwes  V,  Maw,  Mpra. 

(p)  Windham  17.  Waj,  4  Tannt  316. 


Hearth  (<). 

Hedges  (Q. 

ImproTements  (permanent)  («). 

Jibs  (z). 

Keys  (y). 

Locks,  (2). 

Millstones  (a). 

Partitions  (6). 

ngeon-house  (e). 

Pineries  substantiaUy  affixed  (<0. 

Pump-house  («). 

Backs  in  stables  (/). 

Strawberrj-beds  {g). 

Trees  (A). 

Wagon-house  (t). 

Windows  (A).i 


(<7)  Elwes  9.  Maw,  wpra, 

Tr)  4  Co.  64. 

U)  Poole's  case,  1  Salk.  368. 

{%)  Per  Parke,  J.,  Empson  v,  Soden, 

(u)  Buckland  o.  Butterfield,  2  BL  &  B. 
54. 

(z)  Davis  V,  Jones,  2  B.  &  Aid.  165. 
(y)   Lady  St.  John  «.  Pigot,  2  Bulst 
103  ;  liford's  case,  11  Co.  50 ;  Amos,  183, 
184;   Walker  v.  Sherman,   20  WendaU, 
639. 
)  lb. 

;)  Am.  &  F.  on  Fixtures,  6,  n. 
.)  2  BL  B.  1111. 
)  Elwes  V.  Bfaw,  3  East,  38. 
f)  Buckland  v,  Butterfield,  2  B  &  B. 
54-  &  C.  4  Moore,  440. 

r«)  Elwes  V.  Maw.  3  East,  38. 
/J  2  Vent.  214. 
g)  WethereU  v.  Howelis,  1  Camp.  227. 


^  The  main  wheel  and  gearing  of  a  ftctory,  attached  to  the  faotory  and  neoessary 
for  its  operation,  are  fixtures,  and  real  estate,  to  which  the  right  of  dower  attaches. 
PoweU  V.  Monson  &  Brimfleld  MaaufiMturing  Co^,  3  Maeon,  469. 
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Landlord 

AKD 

Tenant. 
Fixtures. 


Counters  (A;). 

Cranes  (0- 

Desks  (m). 

Drawers  (n). 

Dutch  bams  (o). 

Engines  (p). 

Fire-engines  (7). 

Fmit-trees  planted  by  nnrseymen  (r). 

Furnaces  (a). 

Gas-pipes  (0* 

Glass  fronts  (ti). 

Iron  safes  (v). 

Machinery  let  into  caps  or  steps  of  tim- 
ber (to) ;  or  fixed  with  screws  to  the 
floor,  or  to  sockets  of  lead  let  into  the 
stone-work  of  the  building  (z). 


Partitions  (y). 

Plants  and  pipes  of  brewers,  distillers, 

Ac  (z). 
Presses  (a). 
Pumps  (b), 
Beservoirs  (e). 
S^t-pans  (r) . 
Shelyes  («). 

Shrubs  planted  for  sale  (/). 
Soap-works  (fixtures  in)  (^). 
Steam-engines  (A). 
Stills  (0. 

Trees  planted  for  sale  (A;). 
Varnish-house  (I), 
Vats  (m).i 


9 


(k)  Am.  &  F.  on  Fixtures,  276,  n.  a. 
(0  lb. 
(m)  lb. 

(0)  Dean  v,  Allalley,  3  Esp.  11 ;  but  see 
Elwes  V,  Maw,  3  East,  47.  65 ;  Amos,  32. 

(p)  Dudley  V.  Warde,  Amb.  113  ;  Law- 
ton  r.  Lawton,  3  Atk.  12;  Amos,  276,  n. 
a. 

(r)  Warden  v.  Usher,  3  Scott,  N.  B.        {s. 

608.  ^*' 

W 
F.  on 


Year-book,  20  Hen.  7,  13 ;  Am.  & 
Fixtures,  69 ;  but  see  Id.  276. 

U)  Am.  &  F.  on  Fixtures,  276,  n.  a. 

(u)  lb. 

(v)  lb. 

(Iff)  Davis  V,  Jones,  2  B.  &  Aid.  166. 

(x)  Hellawell  f».  Eastwood,  6  Exoh. 
296 ;  20  L.  J.,  Exch.  164. 

(y)  Amos,  276,  n:  a.      ^ 

(«)  Lawton  v.  Lawton,  supra. 


(b)  Amos,  276,  n.  (a)  ;  6  Bing.  437  ;  3 
Y.  &  J.  333,  334. 

(c)  lb. 

(d)  Lawton  v,  Salmon,  1  H.  BL  269,  m 

(e)  Am.  &  F.  on  Fixtures,  276.  n.  «. 
(/)  Penton  v.  Bobart,  2  East,  88,  90 ; 

Lee  V.  Bisden,  7  Taunt.  191.    Miller  v. 
Drake,  1  Metcalf,  27. 

f^^r)  Poole's  case,  1  Salk.  368. 
^'''\  Lawton  v.  Lawton,  tt^a. 
Horn  V.  Baker,  9  East,  216.     Terry 
bins,  6  Smedes  &  Marsh.  291 ;  Burke 
V.  Baxter,  3  Missouri,  207 ;  PiUow  r.  Love, 
6  Hayw.  109. 

(ifc)  See  Penton  v.  Bobart,  tupra^  and 
Empson  v.  Soden,  4  B.  &  Ad.  666.  Miller 
t;.  Drake,  1  Metcalf,  27. 

(Q  Penton  v.  Bobart,  2  East,  88. 
(m)  Poole's  case,  siqfra ;  Davis  v.  Jones, 
2  B.  &  Aid.  166. 


ris  ..  GilUngham,  6  N.  Hamp.  11 ;  Ashmun  t-.  Williams,  8  Kck.  402 ;  Taylor  r.  Town- 

n^nd   8  Mass  411 ;  Washburn  v.  Sproat,  16  Mass.  44y.  .  ,     ,     .  .^* 

A  buiK'  erited  by  an  individual  on  land  of  the  goTemment.  he  having  no  n^t 

inthS"8^alWrty.  as  between  individuals.    Marcy  ..  Darbng,  8  Pick. 

'"i-  ^^"l^^lnl^^^^^  with  the  express  consent  of  the  land- 

loi^,C^1^^ov^    0^^^  See  Washburn  ..  Sproat.  16 

^*^';t!Jnt  of  the  owner  of  a  gristmill  having  inserted  into  it  his  own  ^^^^ 
and  microns,  it  was  held  that  he  could  not  lawfully  sever  them  again.  Goddard  •. 
Bolster,  6  Greenl.  164. 

^   IP"^' '^Z^^t^d^l^^  Cresson  t,.  Stout. 

Majhmei^yforcai^ga^^^  426;  Swift  v.  Thompson,  9  Conn.  68  ; 

J^li'^W^,  U  X^^^^^  Sherinan.  20  Wend.  636;  Taif  ..  Warwick.  3 

^^^A-mui  and  stone  for  grinding  bwrk  in  a  tannery.    Heennance  1..  Vemoy,  6 

'^^Kettle  and  boilers,  put  up  in  a  tannery,  witii  brick  aoid  mortar.    Hunt  v.  MulUn- 

^"^fcitTr'^Tfor"^^^^^        heat  to  tanner's  bark,  in  vate  «id  leaches.    Raymond  .. 

"^otiJhkeUl^^^^^^^  Wetiierbeo..  Foster.  6  Ve,^ 

mont,  136 ;  Miller  v.  Plumb,  6  Cowen,  666. 
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•There  are  also  certain  fixtures,  as  to  which  the  right  of  removal  I^^n^i^bd 

is  unsettled,  although  It  has  been  the  subject  of  discussion  in  deter-  TrnJ^. 

mining  some  of  .the  cases  already  referred  to.     Of  these  dmbtful  y^-^^^^ 

articles,  the  subjoined  is  a  list : —  r  0325  ] 

Fixtures. 
Briek-kilns  (n).  Malting-floors,  stoves,  &c.  (u). 

Frames  in  niirsery  grounds  (0).  Payements  (z). 

Fumaoes  in  smelting-honses  and  glass-    Sheds  (y). 

houses  (j^.  Store-houses  (1). 

Qlasses  in  nursery  grounds  (;).  Tables  fixed  or  dormant  (a). 

Green-houses  (r).  Verandas  (ft). 

Hot-houses  (<).  Wind  or  water-mills  (e). 

lime-kilns  (Q.  Workshops  (cf). 

2d/ Where,  upon  the  creation  of  a  tenancy,  there  has  been  any  By  con- 
contract  respecting  the  fixj-ures,  the  general  rules  already  mentioned  *"**" 
will  of  course  be  subject  to  the  terms  of  such  contract ;  for  it  is  a 
general  principle  that  parties  may,  by  entering  into  a  contract, 
vary  the  position  in  which  they  would  otherwise  stand  towards  each 
other. 

Thus,  a  tenant  who  coyenants  to  keep  in  repair  all  erections  built 
and  "  thereafter  to  be  erected  and  built,"  and  to  surrender  them  in 
such  repair  at  the  end  of  the  term,  cannot  remove  fixtures ;  although, 
had  it  not  been  for  the  covenant,  they  would  have  been  legally  re- 
movable as  trade  fixtures'  (e), 

80,  where  the  lessee  covenanted  to  yield  up  in  repair  at  the  expi- 
ration of  his  term  all  erections  and  improvements ;  it  was  held  that 
the  removal  of  the  sashes  and  frame-work  of  a  greenhouse,  which 
was  fixed  to  the  walls,  merely  by  being  laid  thereon  embedded  in 
mortar,  was  a  breach  of  this  covenant  (/).  So,  where  there  was  a 
similar  covenant,  it  was  held  that  the  tenant  could  not  remove  a 
verandah  (^).  And  in  another  case  it  was  held,  that  a  covenant  to 
leave,  at  the  end  of  the  t^rm,  a  water-mill,  "  with  all  fixtures, 
fastenings,  and  improvements  set  up  during  the  term,  in  good  con- 
dition, reasonable  use  and  \Fear  excepted,^  included  a  pair  of  new 

(n)  See  Amos,  276.  (2}  Id.  276. 

\o)  Id.  66.  (a)  Id.  67,  68,  166. 

ip)  Id,  276.  (6)  Perry  v.  Brown,  2  Stark.  403. 

(q)  Id.  66.  (e)  Amos,  276. 

(r)  lb.  (d)  lb.                                  "                    - 

(«)  lb.  (e)  Naylor  p.  CoUinge,  1  Taunt.  19. 

(0  Id.  276;  Thresher  v.  East  London  if)  West  v.  Blakeway,  2  M.  &  G.  729; 
Waterworks  Company,  2  B.  &  G.  608;  S.    3  Scott,  N.  R.  218. 

>.  &  R.  62.  (g)  Perry  v,  Br 

Amos,  276.  403.    See  also  Tfa 

Id.  35.  Waterworks  Company,  2  B.  &  C.  608; 


C.  4  D.  &  R.  62.  (g)  Perry  v.  Brown,  2  Stark.   N.  P.  C. 

(if)  Amos,  276.  403.    See  also  Thresher  v.  East  London 

(z)  Id.  35.  W 

(y)  Id.  33,  37.  Fitzherbert  v.  Shaw,  1  H.  Bl.  258. 


Steam-eni^ne,  set  up  l^  a  lessee  on  a  tract  of  land,  for  the  purpose  of  carrying  on 
the  making  salt    Lemar  v.  Miles,  4  Watts,  330 ;  Pemberton  9.  King,  2  Dev.  376. 

Stills,  kettles,  steam-tubs,  d».,  set  up  in  liimaoes  in  the  usual  manner,  for  the 
Imsiness  of  distilUng.  Burke  v,  Baxter,  3  Missouri,  807  ;  Reynolds  v.  Shuter,  5  Cowen, 
323. 


368  SUBJEOT-MATTSR  OF  OOimLiCIS. 

IiAiTOLOBD   millstones,  although  the  custom  of  the  country  justified  their  re- 
AND        moval  (h\  •    , 

**But  a  tenant  may  also,  by  the  terms  of  his  contract,  extend  the 
r  oQOfi  1  ^^^^  ^^^  removing  fixtures,  or  otherwise  vary  his  restrictions  or 
L  J  privileges  upon  the  subject  (t). 

When  the  And  as  there  may  be  an  express  agreement  with  reference  to  the 
right  to  re-  right  to  remove  fixtures,  so  it  may  be  inferred,  from  user  and  other 
STnfeiv^  circumstances,  that,  when  the  chattel  was  annexed,  the  parties  agreed 
red.  that  the  original  owner  should  be  at  liberty  at  the  end  of  his  ten- 

ancy to  take  it  away  again  (Jt). 

But  here  we  would  remark,  generally,  that  it  is  important  to 
make  the  question  of  fixtures  a  matter  of  agreement;  for  they 
are  considered  so  much  an  integral  part  of  the  realty,  that  if,  upon 
an  agreement  for  a  lease  of  a  house,  no  mention  be  made  of  the 
fixtures  in  the  house,  it  seems  they  would  be  regarded  as  thrown 
into  the  bargain,  a  compensation  for  their  use  being  included  in 
the  rent  (Q.  And  on  the  other  hand,  if  a  tenant,  at  the  dose  of 
his  term,  renew  his  lease,  and  acquire  a  fresh  interest  in  the  prem- 
ises, he  should  take  care  to  reserve  his  right  to  remove  those  fixtures 
•  which  he  was  entitled  to  sever  under  the  old  tenancy.  For,  by  en- 
tering into  such  new  engagement  without  previously  detaching  the 
fixtures,  or  without  expressly  reserving  the  right  to  remove  them, 
the  tenant  may  lose  his  property  in  them  altogether  (?n). 
Effect  of  Where  there  is  an  express  demise  of  the  fixtures  as  part  of  the 

fix^re^      laiid,  or  where  they   are  tacitly  let  therewith,  there  is  conferred 
on  the  tenant  merely  the  right  to  use  them  asfixtureSf — he  cannot 
disunite  them  from  the  premises ;  and  if  he  do  so,  they  will  become 
mere  goods,  the  absolute  property  of  the  landlord ;  so  that  even  the 
^  right  to  use  them  will  at  once  cease  (n). 

S.  Of  Flztares  as  between  Oat-going  and  In-ooming  Tenants. 

The  right  to  remove  fixtures,  as  between  out-going  and  in-coming 
tenants,  is  in  general  governed  by  the  same  principles  which  regu- 
late that  right  as  between  landlord  and  tenant ;  and  the  greater 
part  of  the  foregoing  observations  will  therefore  apply  to  questions 
on  this  subject,  as  between  the  former  of  these  parties. 
Whtkt  ^In  practice,  however,  there  is  usually  an  agreement  between 

*^f '^^i  'to  ^^^^  parties,  that  the  fixtures  shall  be  taken  at  a  valuation.  And 
the  in-  'wjiere  this  is  the  case,  all  those  articles  should  be  valued  to  the 
coming  in-comiug  tenant,  which,  under  the  general  law  of  fixtures,  are 
tenant  removable  as  between  a  landlord  and  his  tenant ;  including  those 
[  **327  J  which  had  been  originally  purchased  of  the  landlord  by  uie  out- 

(h)  Martyr  v.  Bradley,  2  M.  &  Sc.  25 ;  76 ;  a  C.  3  D.  &  R.  253 ;  Thresher  r.  East 

S.  C.  9  Bing.  24.  London  Waterworks  Company,  2  B.  &  GL 

(0  See  Bum  v.  MiUer,  4  Taunt  745 ;  608 ;  a  G.  4  D.  &  K  62.    That  is,  in  such 

Foley  V,  Addenbroke,  13  M.  &  W.  174.  case,  the  tenant  would  impliedly  be  enU- 

See,  also,  Bex  v.  Topping,  M'Cl.  &  T.  544,  tied  to  the  use  of  them  during  the  term ; 

as  to  the  efifect  of  a  forfeiture  upon  cove-  Amos,  189. 

nants  in  a  lease  as  to  repairing,  remoT-  *  (m)  lb.;  Fitzherbert  v.  Shaw,  1  H.  BL 

ing  jBixtures,  &c.  25d. 

(k)  Wood  V.  Hewett,  8  Q.  B.  913.  (n)  Farrant  v.  Thompson,  5  R  &  Aid. 

(l)  Golegraye  9.  Dias  Santos,  2  B.  &  0.  826. 
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going  tenant.  But  those  articles '  which,  as  against  the  landlord,  Lai^lobd 
the  out-going  tenant  cannot  legally  take  away,  cannot  he  claimed  m^f^ 
hy  the  latter  to  he  inserted  in  the  appraisement :  nor  is  he  entitled 
to  an  allowance  for  them,  merely  because  he  may  have  put  them 
up  at  his  own  expense.  And,  with  respect  to  things  which  are 
generally  removable  by  tenants,  if  any  of  these  were  aflSxed  to 
the  premises  prior  to  the  demise  to  the  put-going  tenant,  and 
were  not  purchased  by  him  of  the  landlord ;  or  if  the  removal  of 
them  would  contravene  any  proviso  or  agreement  in  the  contraxjt 
of  demise,  they  should  not  be  valued  to  the  in-coming  tenant. 

Where  an  agreement  respecting   fixtures  is  about  to  be  entered  gJ^^/^^ 
into  between  an  out-going  and  an  in-coming  tenant,  it  is  advisable  mode  par- 
that  the  landlord  should  be  made  a  party  thereto.     For,  otherwise,  tj  to  a^ 
the  latter  may  afterwards  insist  that,  as  the  fixtures  were  not  re-  P*«"»«n 
moved  during  the  out-going  tenant's  term,  they  fell  in  with  the 
lease  (p)  ;  and  that  the  in-comer  took  them  only  as  part  of  the  de- 
mised premises,  and,  consequently,  is  not  entitled  to.  remove  them. 
And  so,  if  there  bo  no  immediately  in-coming  tenant  at  the  end  of 
a  term,  and  the  out-goer  wishes  to  leave  his  fixtures  to  be  valued  to 
the  next  tenant,  it  is  necessary  that  he  should  obtain  the  consent 
of  his  landlord  to  allow  them  to  remain  on  the  premises.     For  if 
the  fixtures  remain  on'  the  premises   after  the  expiration  of  the 
term,  without  such  consent,  the  tenant  loses  his  property  in  them  (p). 

The  valuation  or  appraisement  of  fixtures  requires  a  stamp  before  Btamp. 
it  can  be  received  in  evidence  (q). 

6.  Of  Away-going  Crops. 

It  was  a  general  rule  of  the  common  law  that,  when  the  interest  ^^' 
of  a  tenant  from  year  to  year  was  determined  by  the  happening  of 
an  uncertain  event,  over  which  he  had  no  control,  after  crops  or  roots 
yielding  a  present  annual  profit  had  been  **sown  or  planted  by  him,  [  ^328  J 
and  before  they  had  come  to  maturity  ;  such  tenant  was  entitled  to 
emblements,  that  is,  to  the  crops  so  sown,  and  to  the  produce  of  such 
roots  (r).^  And  now,  where  the  tenancy  of  any  farm  or  lands,  held 
at  rackrent,  shall  determine  by  the  death,  or  cesser  of  the  estate  of 
a  landlord  entitled  for  his  life,  or  for  any  other  uncertain  interest ; 
the  tenant,  instead  of  having  a  claim  to  emblements,  is  entitled  to 
hold  and  occupy  until  the  expiration  of  the  current  year  of  his  ten- 
ancy («). 

But  the  right  to  away-going  crops, — that  is,  the  produce  of  crops  ]^4ay^ 

ing  crops, 

(o)  Se«  ante,  326.  118,     119;    Kingsbury    v,    CoUins,    12   &o. 

(p)  Lyde  v.  RufweU,  1  B.  <&  Ad.  394.  Moore,  424 ;  a  C.  4  Bing.  202.    See  2  Bl. 

iq)  Stamp  Act.  ooGeo.  3.  c.  ISrl.Sched.  C.  123,  404;  Shep.  Touch.  244;  Woodf. 

pt.  1,  tit.  "Appraisement."    A  transfer  by  Harrison,  4th  edit.  494.    A  tenant  for 

of  fixtures  must  bear  an  ad  valorem  stamp  a  term  of  years  certairiy  is  not  entitled  to 

as  a  conTeyance ;  Horsfall  r.  Hey,  2  Ezch.  emblements  ;  lb.;  Co.  Lit.  ^  b. 
778  ;  17  L.  J.,  Exch.  226.  («)  14  &  16  Vict  c.  26,  s.  1. ' 

(r)  See  Graves  v.  Weld,  6  B.  &  Ad.  106, 

*  See  Whitmarsh  v.  Cutting,  10  Johns.  361 ;  Debow  v,  Titus,  6  Halst.  128;  Chandler 
V.  Thurston,  10  Pick.  209, 210 ;  4  Kent,  (3d  ed.)  109,  110 ;  1  HiUiard's  Abr.  9, 10, 183 ; 
]>aTl8  V,  Brocklebank,  9  N.  Hamp.  73 ;  £Ilis  r.  Paige,<S  Pick.  7. 
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LANDLaBD  sown  daring  the  last  year  of  the  tenancy,  but  which  have  not  arriyed 
^o  at  maturity  at  the  expiration  of  the  tenancy, — depends  upon  prin- 
ciples different  from  those  which  governed  the  law  of  emblements. 
The  right  to  emblements,  strictly  so  called,  obtained  only  in  the 
case  of  tenants  who  had  an  uncertain  estate  and  interest  in  land, 
and  which  was  put  an  end  to  suddenly,  by  death  or  act  of  law,  be- 
tween the  sowing  and  the  severance  of  the  crops  (t) :  whereas  the 
claim  to  away-going  crops  may  apply  as  well  to  persons  who  have 
certain,  as  to  those  who  have  uncertain  interests  in  land ;  and  it  may 
hold  in  the  case  of  a  tenancy  for  a  term  of  years,  as  well  as  in  that  of 
a  yearly  tenancy,  and  whether  such  tenancy  be  determined  by  the 
landlord  or  the  tenant  (i^). 

How  ow-         Such  right,  however,  must  be  created  either  by  the  custom  or 

**®^  usage  of  the  country  or  neighborhood,  or  by  express  contract  be- 

tween the  parties ;  and  where  there  is  neither  any  prevalent  custom 
or  usage,  nor  any  contract,  to  confer  the  right  to  crops  unsevered  at 
the  expiration  or  determination  of  a  tenancy,  the  law  vests  them  in 
the  landlord  as  part  of  the  land  (x).^  But  it  rarely  happens  that 
the  tenant  is  not  assisted  either  by  custom  or  express  agreement. 
Wigglesworth  v.  Dallison  (y)  is  one  of  the  leading  cases  as  to 
this  kind  of  custom.  It  was  an  action  of  trespass  against  a  late 
tenant  for  cutting  com,  and  the  defendant  justified  under  a  cvstom 
in  the  parish,  **  that  every  tenant  and  farmer  of  any  lands  within 
the  same  parish,  for  any  term  of  years  which  hath  expired  on  the 
first  day  of  Miy,  in  any  year,  hath  been  used  and  accustomed,  and 

[  ^829  ]  of  right  ought  to  have,  take,  and  enjoy,  to  his  own  ^se,  and  to  reap, 
cut,  and  carry  away,  when  ripe  and  fit  to  be  reaped,  and  taken  away, 
his  away-going  crops ;  that  is  to  say,  all  the  corn  growing  upon  the 
said  lands  which  hath,  before  the  expiration  of  such  term,  been 
sown  by  such  tenants  upon  any^  part  of  such  lands,  not  exceeding  a 
reasonable  quantity  thereof  in  proportion  to  the  residue  of  such 
lands,  aooording  to  the  course  and  usaffe  of  husbandry  in  the  same 

{»arish,  and  which  hatl^  been  left  standing  and  growing  upon  such 
ands  at  the  expiration  of  such  term  of  years :''  and  the  Court  de- 
cided that  the  custom  was  good,  and  constituted  a  defence.  Lord 
Mansfield  observed :  '*  It  is  just,  for  he  who  sows  ought  to  reap ;  and 
it  is  for  the  benefit  and  encouragement  of  agriculture.  It  is,  in- 
deed, against  the  general  law  concerning  emblements,  which  are 
not  allowed  to  tenants  who  know  when  their  term  is  to  cease ;  be- 
cause it  is  held  to  be  their  fault  or  folly  to  have  sown  when  they 
knew  their  interest  would  expire  before  they  could  reap.  But  the 
custom  of  a  particular  place  may  rectify  what  otherwise  would  be 
imprudence  or  folly.  The  lease  being  by  deed  does  not  vary  the 
case.     The  custom  does  not  alter  or  contradict  the  agreement  in  the 

U)  Co.  Lit  55  b.  weU,  2  C.  &  M.  539.    When  the  in-coming 

(u)  Onslow  V, ,  16  Ves.  178.  tenant  cannot  sue  for  the  Talne  of  the 

(x)  See  Caldeoott  v.  Smythies,  7  G.  &  P.  away-going  crops ;  Boraston  v.  Green,  16 

808.    As  to  the  rights  in  or  over  the  land,  East,  71.    Action  against  out-going  ten- 

whioh  are  conferred  by  the  right  to  take  ant  for  improperly  catting  and  removing 

away-soing  crops,  see  Griffiths  v.  Pules-  crops ;  Davies  v.  Cannop,  1  Price,  63. 

ton,  13  M.  &  W.  358;  Strickland  v.  Max-  (y)  1  DougL  201,  207,  n.  8. 

1  Chandler  v.  Thnrston,  10  Pick.  210;  Stewart  v.  Doughty,  9  John.  108. 
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lease :  it  only  superaddB  a  right  which  is  oonsequential  to  the  taking,  Likdlokd 
as  a  heriot  may  be  due  by  custom^  although  not  mentioned  in  the  ji^^rr- 
grant  or  lease."^  ^^^^/-0 

And  apon  the  same  principle  it  has  been  held,  that  a  custom  that 
a  tenant  may  leave  his  away-going  crops  in  the  bams,  &c.  of  the 
farm,  for  a  certain  reasonable  time  after  the  expiration  of  his  term 
and  after  he  has  quitted,  for  the  purpose  of  threshing,  &c,  is  good 
in  law ;  and  that  the  terms  of  the  tenancy,  as  to  such  occupation  of 
the  barns,  so  far  continue,  that  the  landlord  may  distrain  the  com 
so  left,  for  rent,  even  after  six  months  from  the  end  of  the  term  (z). 

So  the  claim  to  a  remuneration  for  tillage^ —  i.  e.  the  cultivation  ^«^*to 
of  arable  land,  the  benefit  of  which  cannot  have  been  derived  by  ^^^  for 
the  out-going  tenant,  and  which  will  be  received  by  his  successor, —  tiUage, 
may  also  be  supported  by  custom  as  well  as  agreement ;  and  has  re- 
ceived the  favorable  notice  of  the  Courts.     Thus,  in  Dalby  vi  Hirst 
(a),  it  was  decided,  that  a  usage  for  the  offgoing  tenant  of  a  farm 
in  a  particular  district  to  bestow  work,  labor,  and  expense  in  man- 
nring,  tilling,  fallowing,  and  sowing  his  lands  according  to  the 
course  of  husbandry,  and  for  the  landlord  to  pay  him  a  reasonable 
compensation  in  lieu  thereof,  is  a  ^alid  and  reasonable  usage ;  and  [  ^830  J 
the  fact  that  the  tenant  holds  the  land  under  a  written  demise  will 
not  exclude  the  usage,  provided  such  demise  do  not  contain  stipula- 
tions which  are  inconsistent  with  it  (J). 

So  it  would  seem  that  a  tenant,  who  is  bqund  to  cultivate  his  farm  ^  **^- 
according  to  the  rules  of  good  husbandry,  may,  by  custom,  on  quit-  ^^ 
ting  the  farm,  charge  his  landlord  with  a  portion  of  the  expense 
incurred  in  draining  the  land,  according  to  good  husbandry,  though 
such  draining  were  done  without  the  landlord's  knowledge  or  con- 
sent (c), 

(j)  Bearan  v.  Delahay,  1  H.  Bl.  5.    See  (b)   Clarke  v.  Boystone,  13  M.  ds  W. 

Bae.  Abr.  tit  *'  Customs/'  (C.) ;  Kniriit  v.  752;  Hutton  v.  Warren,  1  M.  &  W.  466, 

Bennett,  11  Moore,  227 ;  8.  C.  3  Bing.  476 ;  Senior  v.  Armytage,  1  Holt,  197. 

364 ;  Nuttol  v.  Staunton,  4  K  &  C.  51.  (e)  Mouslej  v.  Ludlam,  21  L.  J.,  Q.  B. 

(a)  3  .Moofe,  536;  a  C.  1  B.  &  B.  224.  64. 

1  rCmise,  IHg.  bj  Mr.  Greenleaf,  254,  255,  Ut.  8,  ch.  2,  §  18,  in  notes ;  Biggs  v. 
Brown,  2  Serg.  &  llawle,  14 ;  Denio  v.  Bossier,  1  Pennsyly.  224 ;  Van  Boren  v.  Ereritt, 
2  South.  460 ;  Templeman  v.  Biddle,  1  Harrington,  522 ;  Van  Ness  v,  Paokard,  2  Pe- 
ters, (a  C.)  138 ;  Wiloox  v.  Wood,  9  Wendell,  349. 

By  the  custom  of  PennsyWania,  a  tenant,  for  a  term  certain,  is  entitled  to  the 
away-going  crop,  whether  such  right  be  recognised  by  contractor  otherwise.  And  he 
may  support  trespass  for  it  against  the  landlord,  or  his  Tendee,  after  the  lease  has 
expired.  Diffedorffer  p.  Jones,  cited  in  Stultz  v.  Dickey,  5  Binn.  285 ;  Biggs  v.  Brown, 
2  Serg.  &  R.  14  ;  Carson  v.  Blaney,  2  Binney,  487.  Such  is  the  case  alss  in  New  Jer- 
sey. Van  Doren  p.  Everitt,  2  South.  460.  And  the  right  to  the  away-going  crop  re- 
mains, notwithstanding  a  purchaser  under  the  landlord  obtains  possession  by  a  habtrg 
/aeia$  pos$e$nonem,  on  a  judgment  in  ejectment,  obtained  by  the  landlord  against  a 
former  tenant,  and  the  reoord  of  the  ejectment  is  not  a  justification  of  a  trespass  by 
the  purchaser.    Biggs  v.  Brown,  2  Serg.  A  K.  14. 

The  law  of  Pennsylvania  authorizes  the  tenant  to  gather  the  away-fcing  enp^  that 
is,  the  grain  sown  in  the  autumn,  to  be  reaped  the  next  harrest.  Demi  v.  Bossier,  1 
Fennsylv.  224.  But  where  a  lease  is  for  one  year,  viz.,  from  the  1st  of  April  to  the 
1st  of  April,  a  tenant  is  not  entitled  to  the  crop  of  grain  sown  th  the  tpring^  and  cut 
after  the  term  is  out ;  and  there  is  no  difference  in  these  respects  between  a  lease 
upon  a  money  rent  and  upon  the  shares.  Id.  See  also  Comfort  v,  Duncan,  I  Miles, 
229;  Willison  v.  Watkins,  3  Peters,  (&  C.)  47. 
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So  the  right  to  carry  away,  or  be  paid  for  straw  and  hay,  the  pro- 
duce of  the  land,  and  which,  at  the  expiration  of  the  tenancy,  is  on 
the  land  in  the .  usual  course  of  husbandry,  is  also  in  must  cases 
governed  by  the  custom  or  usage  of  the  country.  But  if  no  such 
usage  be  proved,  and  no  agreement  upon  the  Bubject  exist,  the  ten- 
ant, it  is  said,  is  not  prevented  by  the  rules  of  good  husbandry  from 
carrying  away  hay  or  straw  from  the  premises  (d) 

Where,  however,  there  was  an  agreement,  that  the  tenant  should 
not  sell  any  hay  or  straw  grown  upon  the  farm,  without  the  license 
of  the  landlord,  under  a  specified  penalty ;  it  was  held  that  such 
penalty  was  incurred  by  a  sale  of  straw,  after  the  tenancy  had  ex- 
pired {e). 

But  the  carrying  away  manure  and  dung,  the  produce  of  the  land, 
seems  to  be  so  decided  a  breach  of  the  rules  of  good  husbandry,  that, 
except  by  express  contract,  the  tenant  never  has  the  right  to  carry 
them  away  at  the  end  of  his  term ;  and  he  is  not  often  entitled  by 
custom  even  to  a  compensation  for  them  (/).^  Where,  however, 
by  agreement,  the  tenant  is  to  be  paid  for  manure,  &c,  at  a  valu- 
ation, the  property  therein  remains  in  him  until  the  valuation  {g). 

All  these  customs  may  prevail,  whether  the  tenancy  were  created 
by  parol,  or  by  specialty.  But  they  cannot,  as  we  have  already  re- 
marked, have  any  application  to  cases  in  which  the  express  terms 


(d)  Per  Lawrence,  J.,  Furbre  v:  An- 
drews, Winchester  Summer  Assizes,  1788, 
cited  Woodf.  by  Harrison,  4th  edit.  419 ; 
Gough  V.  Howard,  Peake  AddL  Ca.  197. 
When  the  in-coming  tenant  may  detain 
the  hay  until  manu:^  be  brought  on  ac- 
cording to  terms  of  letting;  Smith  v. 
Chance,  2  B.  &  Aid.  753.  Action  for  the 
yalue    of  hay,  &c.,    on  valuation,    &c.. 


Leeds  v.  Burrows.  12  East,  I ;  Pooller  r. 
Killingbeck,  1  B.  ifc  P.  397. 

(c)  Massey  ».  Goodall,  20  L.  J.,  Q.  B. 
526. 

(/)  Woodf.  by  Harrison,  4tli  edit.  419, 
499 ;  Gough  v.  Howard,  Peake,  AddL  Ca. 
197. 

(g)  Beatty  v.  Gibbon,  16  East,  116. 


^  The  out-going  tenant  in  agriculture  is  not  entitled  to  the  manure  made  on  the  fkrm 
during  his  tenancy,  eyen  though  lyin^  iu  heaps  in  the  farm-yard,  and  though  it  were 
made  by  his  own  cattle,  and  fW)m  his  own  fodder.  Lassell  9.  Reed,  6  Greenl.  222. 
The  Court  afterwards,  in  Staples  v.  Emery,  7  Greenl.  204,  remarking  on  the  case  of 
Lassell  v.  Reed,  6  Greenl.  222,  say,  that  they  "do  not  mean  to  extend  the  principle  of 
that  decision  beyond  the  peculiar  facts.'^  See  Daniels  v.  Pond,  21  Pick.  872 ;  Lewis 
V.  Lyman,  22  Pick.  442. 

An  out-going  tenant  at  will  of  a  farm,  has  no  right,  in  the  absence  of  any  express 
stipulation,  to  remoye  the  manure  made  on  the  farm  in  the  ordinary  course  of  hus- 
bandry, and  consisting  of  the  collections  ftom  the  stable  and  barn-yard,  or  of  com- 
posts formed  by  the  admixture  of  these  with  other  substances  taken  from  the  farm  ; 
and  if  he  sell  such  manure  to  be  removed,  and  the  vendee  have  notice  of  the  Utle  of 
the  landlord,  the  sale  vests  no  property  in  the  vendee,  and  trespass  'will  lie  against 
him  at  the  suit  of  the  landlord,  for  taking  the  manure.  But  this  rule  does  not  apply 
to  manure  made  in  a  liverj^ stable,  or  in  any  manner  not  connected  with  agriculture, 
or  in  a  course  of  husbandry.    Daniels  v.  Pond,  21  Pick.  367. 

When  land  is  conveyed,  manure  lying  about  the  barn  upon  the  land,  will  pass  to 
the  grantee,  as  an  incident  to  the  land,  unless  there  be  a  reservation  of  it  in  the  deed. 
Kittredge  v.  Woods,  3  N.  Ham  p.  603 ;  Stone  v.  Proctor,  2  Chipman,  108. 

Manure  scattered  about  the  barn-yard,  or  spread  on  the  land,  will  pass  by  a  deed 
of  the  land.  Parsons  v.  Camp.  11  Conn.  525  ;  Goodrich  v.  Jones,  2  Hill,  142  ;  Middle- 
brook  V,  Cowen^  15  Wendell,  169.  It  seems  that  this  would  be  the  ca^,  though  the 
manure  were  laid  up  in  heaps.  lb.  But  heaps  of  manure,  under  certain  circum- 
stances, are  personal  property,  and  will  not  pass  by  a  deed  of  the  land.  Parsons  9. 
Camp,  11  Conn.  525 ;  Daniels  t;.  Pond,  21  Pick.  372  ;  Southwick  r.  Ellison,  2  IredeU, 
826.  The  manure  on  a  farm  in  the  possession  of  a  tenant  at  will,  is  liable,  during 
the  continuance  of  his  tenancy,  to  be  seized  on  execution,  and  sold  for  the  pajmeni 
of  his  debts.    Staples  f.  Emery,  7  Greenl  201. 
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of  tlie  tenancy  are  inconsistent   with  such  customs ;  or  in  which  the    LiiMDLOBD 
parties  have  prescribed  rules, — having  relevance  to  the  subject  to     mj!?^. 
which  those  usages  apply ,^-of  such  ^  a  nature,  that  they  must  be  ta- 
ken to  have  intended  that  the  usages  of  the  country  should  not  con-  ,.  ^001   -i 
trol  or  regulate  the  rights  of  either  party  at  the  end  of  the  tenan-  L    *^^^  J 
cy.     And  where  a  farm  was  taken  for  fourteen  years,  and  the  ten- 
ant was  to  pay  a  given  sum  for  tillages  and  improvements  done  be- 
fore he  entered,  and  to  receive  the  value  of  the  tillages,  &c  which 
he  should  leave  on  the  farm,  according  to  a  valuation  to  be  made 
at  his  quitting ;  and  the  tenant  in  the  first  year  said  he  would  leave, 
and  the  landlord  said  he  might ;  but  no  new  bargain  was  made  as 
to  his  tillage  and  improvements ;  it  was  held,  that  he  was  not  en- 
titled to  the  value  of  the  tillages,  &c.,  which  he  left  on  so  quitting 

If,  however,  the  lease  contain  no  stipulations  as  to  the  mode  of  but  not 
quitting^  the  oflf-going  tenant  is  entitled  to  his  away-going  crops  ao-  merely  as 
cording  to  the  custom  of  the  country,  even-  though  the  terms  of  JJ^StV 
holding  be  inconsistent  with  such  custom.     And,  accordingly,  where 
a  tenant  held  on  the  terms,  that  the  wheat  land  should  be  summer 
fallowed  and  well  manured  for  the  crops ;  and,  by  the  custom,  a  ten- 
ant who  had  sown  his  land  with  wheat  after  a  crop  of  turnips,  at  the 
wheat  seedness  next  before  the  expiration  of  his  tenancy,  was  en- 
titled to  one  half  of  the  wheat  So  sown  ;  it  was  held  that  the  cus- 
tom should  prevail,  and  that  it  gave  the  tenant  a  right  to  a  moiety 
of  the  crop  (i). 

And  if  there  be  no  in-coming  tenant,  then  the  landlord  is  bound,  Landlord 

by  the  custom  of  the  country,  to  pay  to  the  out-going  tenant  the  ^^^^  *<> 

expenses  which,  in  the  ordinary  course,  an  in-coming  tenant  would  ^terif' 

have  to  pay  (A;).  there  be  no 

in-coming 

7.  Of  the  common  count  for  Use  and  Occupation. 

Debt  for  use  and  occupation  lay  at  common  law,  and  was  not  de-  ^^  ^*l™" 
feated  by  proof  of  a  demise,  not  under  seal,  reserving  a  certain 
rent  (I).  But  although,  before  the  statute  11  Geo.  2,  c.  19,  s.  14,  ac- 
tions of  this  kind  had  frequently  been  held  maintainable  for  the 
occupation  of  land,  notwithstanding  the  objection  that  rent  sounded 
in  the  realty,  and  could  not  be  the  subject  of  a  mere  personal  action ; 
yet  it  was  held  that,  wherever  there  had  been  an  actual  lease,  this 
action  would  not  lie  (m). 

In  order,  therefore,  to  avoid  this  inconvenience,  it  was  by  that  ^^'l^ 
statute  enacted,  that  "  it  should  .be  lawful  for  a  landlord,  where  the  19/   *  * 
agreement  was  not  by  deed,  to  recover  a  reasonable  satisfaction  for 
.  the  lands,  tenements,  or  hereditaments  held  or  occupied  ^'by  the  de-  r  0332  1 
fendant,  in  an  action  on   the  case,  for  the   use  and  occupation  of 
what  was  so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such 

(A)   Whittaker  v.  Barker,  1   C.  &  M,        (k)   Payiell  ©/Gaskoin,  7  Exch.  273, 

113.    And  see  Thorpe  v.  Eyre,  1  A.  &  E.  280. 
926.  (l)  Gibson  v.  Kirk,  1  Q.  B.  850. 

(0  Holding  V.  Pigott,  6  M,  &  P.  427 ;  a         (m)  Id.  855  ;  Brett  v.  Read,  1  W.  Jones, 

C.  7  Bing.  465.  329  ;  8.  C.  Cro.  Car.  343. 
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action,  any  parol  demise,  or  any  agreement,  (not  being  by  deed), 
whereon  a  certain  rent  was  reserved,  should  appear,  the  plaintiff  in 
such  action  should  not  therefore  be  non-suited,  but  might  make  use 
thereof  as  an  evidence  of  the  qtuzntum  of  damages  to  be  recovered."^ 

Unless,  therefore,  there  be  a  demise  under  seal,  the  landlord  may 
now,  in  all  cases,  sue  on  the  common  count,  for  the  nse  and  occupa- 
tion of  the  premises;  and  this  action  is  ^maintainable  for  the  actual 
use  and  occupation  even  of  an  incx>rporeal  hereditament ;  or  for  the 
enjoyment  of  a  mere  personal  right,  such  as  a  right  to  fish  (n). 

But  where  there  is  a  demise,  the  landlord  will  not  be  entitled  to 
maintain  the  action  for  use  and  occupation,  unless  an  action  could 
be  maintained  on  the  demise  itself  (o) ;  and  accordingly,  if  the  ten- 
ant be  evicted,  or  the  term  be  surrendered  by  operation  of  law, 
whilst  a  quarter's  rent  is  current,  an  action  for  use  and  occupation 
cannot  be  maintained,  to  recover  a  proportion  of  the  rent,  from  the 
preceding  quarter-day  to  the  time  of  such  eviction  or  surrender  (j>). 

And  where  there  is  a  written  agreement  of  demise,  it  must  still, 
generally  speaking,  be  produced  and  proved  by  the  plaintiff  at  the 
trial,  in  order  to  show  the  terms  of  the  tenancy  (q). 

And  it  would*  seem  that  this  action  will  lie,  even  although  there 
has  been  no  demise.  Thus,  where  the  plaintiff  was  admitted  cus- 
tomary tenant  of  a  cottage,  after  the  death  of  his  mother,  and  the 
defendant, — who  had  resided  in  it  with  the  mother,  rent  free,  until 
her  death, — had  continued  in  possession  after  that  time,  but  had 
paid  no  rent ;  it  was  held,  that  the  plaintiff  could  maintain  an  ac- 

(a)  Jones  v.  Reynolds,  4  A.  &  E.  805 ;        (q)  Brewer  v.  Palmer,  8  Esp.  213 ;  rec- 

Binl  tf.  Higginson,  2  A.  &.  E.  696 ;  Hoi-  ognised  in  Ramsbottom  «.  Tanbridge,  2  M. 

ford  V.  Pritchard,  3  Exch.  793 ;  18  L.  J.,  &  S.  434.    What  is  sufficient  evidence  of 

Exch.  315.  the  existence  of  such  an  agreement,  so  as 

(o)  Bee  Hall  v.  Burgess,  6  B.  &  C.  333  ;  to  render  its  production  by  the  plaintiff 

S.  C.  S  D.  &  R.  67.  necessary,  see  Watson  v.  King,  3  C.  B. 

{p)  lb.  608. 


^  Assumpsit  for  use  and  occupation  of  land,  by  permission  and  assent  of  the  plain- 
tiff, on  an  express  promise  to  pay  a  certain  sum,  or  in  general  to  pay  to  the  plaintiff's 
satisfaction  for  such  use,  lies  at  common  law  independently  of  this  statute.  Eppes 
V.  Cole,  4  Hen.  &  Munf.  171.  It  also  lies  on  an  implied  promise.  Sutton  v.  Mande- 
TiUe,  1  Munf.  407  ;  Gunn  v.  Scovil,  4  Day,  299 ;  Jacks  v.  Smith.  1  Bay,  315 ;  Smith  r. 
Sheriff,  1  Id.  443 ;  Hayes  v.  Acre,  Cam.  &  Nor.  19 ;  Stockett  ».  Watkins,  2  GiU  & 
John.  326.  But  see  Codman  v.  Jenkins,  14  Mass.  95, 97.  See  Henwood  v.  Cheeseman, 
3  Serg.  &  K  500. 

A  defendant  who  had  accepted  a  parol  lease  of  a  house  for  a  year,  and  undertaken 
to  the  landlord  to  procure  possession  from  a  former  lessee,  was  held  liable  in  this 
action,  although  he  had  refused  to  take  posscs.sion,  alleging  that  he  had  rented  for 
another  person.  M'Gunnagle  v.  Thornton,  10  Serg.  &  R.  251.  See  also  2  Stark.  Ey. 
(6th  Am.  ed.)  852,  et  teq.,  and  notes ;  Emerson  v.  Thompson,  2  Pick.  (2d  ed.)  491,  n. 
1 ;  Magill  v,  Hinsdale,  6  Conn.  464 ;  Buell  v.  Cook,  4  Conn.  238 ;  Bradley  p,  Daven- 
port, 6  Conn.  1 ;  Williams  ».  Sherman,  7  Wend.  109 ;  Irwell  v.  Schroeppel,  4  Oowen. 
566.  A  contract,  expressed  or  implied,  is  necessary  to  sustain  assumpsit  for  use  and 
occupation ;  and  an  occupant  may  repel  the  presumption  arising  from  his  possession 
of  the  land,  by  showing  that  he  claimed  adversely.  Boston  v.  Blnney,  11  Pick.  I ; 
Featherstonhaugh  v.  Bradshaw,  1  Wend.  134 ;  Smith  v.  Stewart,  6  Johns.  46 ;  O'Con- 
nor V.  Tyves,  3  Rich.  276s  Ward  »,  Ball,  1  Branch,  271 ;  Stoddert  v,  Newman,  7  Harr. 
&  John.  252. 

If  a  tenant  at  will  or  sufferance  renounocs  the  title  of  his  landlord,  assumpsit  can- 
not be  maintained  for  the  use  and  occupation  subsequent  to  the  renunolation.  Boston 
V.  Blnney,  11  Pick.  1. 
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tion  for  use  and  oocnpation  against  him  (r).     So  a  corporation  may  Landlobd 

be  sued  in  this  form  of  action,  in  respect  of  the  actual  occupation  ^^^ 

of  premises,  although  there  has  been  no  contract  made  by  them  ^'^'''• 

under  seal  («).  n-^-v^w/ 

But  a  person  who  has  never  been  in  actual  {)os8ession  of  the  pre- 
mises, although  the  estate  be  in  him,  cannot  maintain  this  action 
against  an  occupier,  unless  there  has  been  a  demise  (t). 

The  common  count  for  use  and  occupation  is  maintainable,  ^although  "^l^at  a 
the  defendant,  to  whom  the  premises  were  let,  did  not  himself  occupy  ^^pa-^ 
them,  but  let  them  to  another  person  (u);  or  although  they  were  oc-  tion. 
cupied  only  by  the  servants  of  the  defendant  (x).     And  where  A.  and  [0333  i 
B.  entered  into  an  agreement,  to  take  premises  of  C.  from  a  day  cer- 
tain at  a  yearly  rent,  and  the  evidence  showed  an  entry  on  that  day 
by  A.  only :  it  was  held,  in  an  action  for  use  and  occupation  against 
A.  and  B.  that  the  jury  were  warranted  in  finding  that  the  entry  by  A. 
was  an  entry  in  respect  of  both  himself  and  B.  (t/).     But  the  occupa- 
tion by  one  of  two  executors,  of  premises  whereof  the  testator  was  te- 
nant, will  not  render  both  executors  liable  in  this  action  (z);  nor,  as  it 
seems,  will  the  fact  of  one  of  two  joint  tenants  of  a  term  holding 
over  after  the  expiration  of  the  term,  make  both  liable  to  be  sued 
for  the  use  and  occupation  of  the  premises  (a). 

The  landlord  of  premises  demised  under  a  written  agreement  may  -^p*'^? 
recover  against  his  tenant,  in  this  form  of  action,  rent  which  accrues  Although 
after  the  premises  are  burnt  down,  and  no  longer  inhabited  by  the  premises 
tenant  (6).*     And  in  like  manner,  a  tenant  from  year  to  year  con-  destroyed, 
tinnes  liable  to  be  sued  for  the  use  and  occupation  of  premises  which 
have  been  destroyed  by  fire,  until  his  tenancy  is  determined  by  notice 
to  quit(c).     But  if,  by  agreement  of   the  parties,  the  rent  is  to  de- 
pend on  actual  occupation,  and  the  liability  thereto  is  to  acrue  de  die 
in  diem,  the  tenant  will  be  liable  for  rent  only  up  to  the  time  at 
which  the  premises  were  burnt  {d). 

(r)  Hellier  o.  SiUooz,  19  L.  J.,  Q.  B.  (z)  Bertie  v,  Beaumont,  16  East,  33. 

295.  (y)  Glen  v.  Dungey,  4:  Exch.  61 ;  18  L. 

(s)  Finlaj  v.  Bristol  and  Exeter  Kail-  J.,  Exch.  3o9. 

way  Company,  7  Exch.  409 ;  21   L.  J.,  (z)  Nation  v.  Tozer,  1  Cr.  M.  &  R.  172. 

Exch.  117 ;  Lowe  v,  London  and  North  (a)    Tancrod  v.  Christy,  12  M.  &  W. 

Western  Railway  Company,  Q.  B.  Trin.  316  ;  and  see  S.  C.  7  M.  &  W.  127. 

Term,  18o2.  {h)  Baker  v.  Holtpzaffell,  4  Taunt.  85. 

(i)  Turner  9.  Cameron's  C.  S.  C.  Compa-  (e)  Izon  v,  Gorton,  7  Scott.  537. 

ny,  5  Exch.  932.  id)  Packer  e.  Gibbins.  1  Q.  B.  421,  423. 

(tt)  BuU  0.  Sibbs,  8  T.  R.  327. 

1  See  Beach  v.  Gray,  2  Benio,  84.  In  an  action  of  attumptU,  upon  an  express  cou' 
tract  to  pay  rent  for  a  house,  the  defence  was,  that  a  '*  large  multitude  of  armed 
men,  with  high  and  irresistible  force,  seized  upon  and  destroyed  the  demised  premises, 
and  eyicted  the  lessee.''  Seld^  that  as  the  destruction  of  the  demised  premises  by 
fire  will  not  excuse  the  tenant  from  payment  of  the  rent,  on  an  express  coTenant,  so 
here,  although  it  is  a  verbal,  and  not  a  written,  contract,  on  which  the  claim  is  found- 
ed, yet  it  is  such  a  lease  as  the  law  recognises ;  and  the  plaintiff  was  entitled  to 
recover  on  the  count  in  his  declaration,  which  charges  an  express  contract  to  pay 
rent.  Wagner  p.  White,  1  Har.  &  J.  564.  If  a  landlord  take  possession  of  the  ruins 
of  his  premises  destroyed  by  fire,  for  the  purpose  of  rebuilding,  without  the  consent 
of  his  tenant,  it  is  an  eviction ;  if,  with  his  consent,  it  is  a  re»ciBsion  of  the  lease, 
and  in  either  case  the  rent  is  suspended.    Magaw  v.  Lambert,  3  Barr,  444. 
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Landlord 

AND 

Tenant. 

or  unfit 
for  habita- 
tion. 

Entry  by 
lessee  nec- 
esary, 

But  not 

atom- 

ment. 

[  «»334  ] 


Action 
will  not 
lie  against 
a  mere 
trespasser. 


So  it  is  no  answer  to  an  action  for  the  use  and  occupation  of  a  lionse 
or  land,  that  such  house  or  land  was  not  reasonably  fit  and  proper  for 
the  purpose  for  which  it  was  let  (e).^ 

It  would  appear  from  some  cases,  that  the  action  for  use  and  occu- 
pation may  be  maintained,  although  the  defendant  has  never  entered 
upon,  or  actually  occupied  the  premises  (f);  whilst,  on  the  other  hand, 
it  has  been  held,  that  an  actual  entry  on  the  premises,  by  the  lessee, 
is  necessary,  in  order  to  entitle  the  lessor  to  sue  in  this  form  of  ac- 
tion (g).     And  this  would  «eem  to  be  the  better  opinion  (A). 

^But  this  action  may  be  maintained,  without  attornment  or  acknowl- 
edgement of  title,  upon  the  statute  4  &  5  Anne,  c.  16,  ss.  9, 10,  by  the 
trustees  of  one,  of  whose  title  the  tenant  had  notice  before  he  paid  his 
rent  to  the  original  landlord,  although  the  tenant  had  no  notice  of  the 
legal  estate  being  in  the  plaintiff  on  the  record  (t).  So,  where  a  lease 
for  a  term  certain  was  granted  by  writing,  not  under  seal,  which  con- 
tained an  undertaking  on  behalf  of  the  lessor  and  his  assigns,  for 
quiet  enjoyment;  it  was  held  that  his  assignee  might  sue  for  use  and 
occupation  (i).  And  the  grantee  of  an  annuity  charged  on  the  land, 
or  a  mortgagee,  after  entry  on  the  premises,  and  notice  to  the  tenant, 
may  also  recover  rent  from  the  latter,  in  an  action  for  use  and  occu- 
pation (Z). 

It  is  said,  however,  that  this  action  is  founded  upon  a  contract ;  and 
that  unless  there  be  a  contract,  express  or  implied,  between  the  parties, 
it  cannot  be  maintained(m).  ^  When,  therefore,  there  is  no  evidence 
of  a  demise  to  the  defendant,  there  must  be  some  evidence  of  a  hold- 
ing by  permission  of  the  plaintiff;  and  accordingly  it  would  seem, 
that  where  the  person  who  is  in  possession  of  the  land  is  a  mere 
trespasser,  the  plaintiff  cannot  waive  the  action  of  trespass,  and  bring 
an  action  for  use  and  occupation  instead  (n). 

So,  where  there  is  a  contract,  the  plaintiff  can  recover  only  accord- 
ing to  the  contract.  And  therefore,  where  there  was  an  agreement 
to  let  and  take  premises  "  from  the  2oth  of  March,  1844,  for  a  twelve- 
month certain,  and  thence  for  the  continuance  of  the  lessor's  interest 
therein,  so  long  as  it  should  continue,  until  determined  by  six  months' 


(e)  Hart  V.  Windsor,  12  M.  &  W.  68. 
Whether  it  would  bo  an  answer  in  the 
ca^e  of  an  action  for  the  rent  of  Aimished 
apartments,, 9iMsr«,  lb.;  and  see  Smith  v, 
Marrable,  11  M.  &  W.  5. 

(/)  Izon  V.  Gorton,  7  Scott,  637,  647 ; 
Smith  V.  Twoart,  2  AL  &  G.  8tl  ;  3  Scott, 
N.  R.  172 ;  Pinero  v.  Judson,  6  Bing.  206 ; 
per  Tindal,  G.  J.,  Atkinson  v.  Humphrey, 
2  C   B.  654,  657. 

(ff)  Per  Patteson,  J.,  Woolley  v.  Wat- 
ling,  7  C.  &  P.  610;  Edge  v,  StraflFord,  1 
C.  6i  J.  391;  and  see  How  v.  Kennett,  3 
A.  &  E.  659. 

{h)  Lowe  V.  Ross,  6  Ezoh.  563. 


(0  Lumlej  V.  Hodgson,  16  East,  99; 
Rennie  v.  Robinson,  1  Bing.  147  ;  a  C.  7 
Moore,  639. 

(k)  Standen  v.  Chrismas,  10  Q.  B.  135. 

(I)  Turner  v.  Cameron's  C.  8.  C.  Com- 
pany, 6  Exch.  932 :  Salmon  v.  Matthews, 
8  M.  &  W.  827.  833 ;  Birch  v.  Wright,  1 
T.  R,  378  ;  Moss  v.  Gallimore,  Dougl.  279. 

(m)  Per  Ashnrst,  J.,  Birch  v.  Wright,  1 
T.  R.  378,  387 ;  per  Bayley,  J.,  Hall  p. 
Burgess,  6  B.  &  C.  332,  333.  See  Sools- 
by  V.  Neving,  9  East,  310. 

(n)  Tew  V,  Jones,  13  M.  &  W.  12 ;  and 
see  Turner  v.  Cameron's  C.  8.  C.  Compa- 
ny, 6  Exch.  932,  937. 


1  Foster  ».  Peyser,  Sup.  Ct.  Mass.  Suff.  March  T.  1852. 

'-*  Boston  V.  Binney,  11  l*ick.  1 ;  Vandenheuvel  v.  Storrs,  3  Conn.  203  ;  Pott  ».  Le- 
shcr,  1  Yeates,  576;  Featherstonhaugh  r.  Bradshaw,  1  Wend.  134;  Smith  v.  Stewart, 
6  Johns.  46;  Bancroft  p.  Ward  well,  13  Johns.  489;  Stoddert  v.  Newman,  7  Ear.  & 
Johns.  251. 
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notice  from  the  tenant,  expiring  at  any  quarter  of  a  year,  at  the 
rent  of  120Z.  a  year :"  it  was  held,  that  the  rent  was  payable  yearly, 
and  that  an  action  for  use  and  occupation  would  not  lie,  to  recover 
rent  for  a  quarter  ending  25th  December,  1845  (o). 

And  the  action  for  use  and  occupation,  is  not  a  proper  form  of 
actoin  for  the  discussion  of  a  doubtful  title(p).^ 


▲ND 

Tenant. 


^SECTION    II. 


[  »335  ] 


Of  ContracU  respecting  Ih'sonal  Property. 
1.  Of  Contracts  for  the  Sale  and  Exchange  of  Goods. 


1.  In  general— Of  the  Nature  of  the  Con- 

tract ;  and  when  the  Property  in  the 
Goods  is  altered  thereby  ; — Of  a  Sale 
by  a  wrongful  Possessor. 

2.  Of  the  Statute  of  Frauds  as  it  affects 

Agreements  for  the  Sale  of  Goods.  ^ 

1.  In  generaL 

2.  Of  a  Part  Deliyery  and  Acoept- 

anoe. 


3.  Of  Earnest  or  part  Payment. 

4.  Of  the  Contents  and  Signature 

of  the  Memorandum. 

3.  Of  Fraudulent  Sales. 

4.  Of  niegal  Sales. 

5.  Of  the  Rights  of  the  Vendor. 

6.  Of  the  Rights  of  the  Vendee. 


2.  Of  a  Warranty  upon  the  Sale  of  Groods. 

3.  Of  Contracts  for  Work  and  Materials. 

4.  Of  Contracts  for  a  Composition  in  lieu  of  Tithes. 

5.  Of  Baihnents  :  and  herein  of  Carrieis. 

6.  0£  Wagers. 

7.  Of  Ouarantees  and  Indemnities. 


1.  Of  Contracts  for  the  sale  and  Exchange  of  Goods. 

1.  In  General. 

A  Sale  or  Exchange  is  a  transmutation  of  property  from  one  man  Definition 
to  another,  in  consideration  of  some  price  or  recompense  in  value  (j):  ^  T«nns, 
and  the  difference  between  a  nah  and  an  exchange  is  this:  that  in  the 


gCollett  p.  Curling,  10  Q.  B.  785. 
)  Wood!  by  Harrison,  4th  edit.  637, 
cites  MS.  H.  T.  37  Gei{.  3. 

(q)  Noy,  Max.  c.  42  ;  Shep.  Touch.  224 ; 
Denn  v,  IHamond,  4  B.  &  0.  246 ;  S.  G.  6 
D.  &  R.  331.    The  prioe. should  be  fixed 


and  certain,  or  be  capable  of  being  i«n- 
dered  so,  by  relation  had  to  some  person 
or  thing.  See  Brown  ©.  Bellows,  4  Pick. 
189;  Pothier.  (par  Dupin,)  Traite,  da 
Contrat  dc  Vente,  pt  1,  Art.  2,  §  2; 
flagg  p.  Mann,  2  Sumner,  539. 


1  Boston  V,  Binncy,  11  Pick.  1 ;  Binney  ©.  Chapman,  5  Pick.  127 ;  Codman  r.  Jen- 
kins, 14  Mass.  96 ;  Wyman  v.  Hook,  2  Grecnl.  338 ;  Williams  r.  Mayor,  6  Har.  dk 
Johns.  350.  But  in  an  action  for  uso  and  occupation,  the  plaintiff  having  failed'  in 
his  attempt  to  prove  a  demise  from  himself  to  the  defendant,  the  latter  was  permitted 
to  proye.  that  he  held  and  occupied,  not  under  the  plaintiff,  but  under  a  third  person. 
Buell  r.  Cook,  4  Cowen,  238.  *^ 
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Bam  <»     former  the  price  is  paid  in  money;  whilst  in  the  latter  it  is  paid  in 
Goods,     goods,  by  way  of  barter.^    But  the  same  rules  of  law  apply  to  both(r).* 


When  the 
property 
IB  altered 
bjthe 
sale. 


As  to  the  change  of  property  eflFected  by  such  a  contract  it  is  dear, 
that,  by  the  law  of  England,  the  sale  of  a  specific  chattel  passes  the 
property  therein  to  the  vendee,  without  delivery  («).*  And  so  it  is 
where  the  sale  is  of  a  specific  chattel  on  credit,  though  that  credit 
may  be  limited  to  a  definite  period;  for  such  a  sale  transfers  the 
property  in  the  goods  to  the  vendee,  giving  the  vendor  a  right  of 
action  for  the  price,  and  a  lien  upon  the  goods,  if  they  .remain  in 
his  possession,  till  the  price  be  paid(t).  The  very  idea  of  a  lien  in 
such  case  goes  on  the  ground  that  the  general  property  in  the  article 
[  *336']  is  ill  the  vendee  (tt).  ^And  so  there  may  be  a  sale  of  a  specific  chat- 
tel, which  shall  pass  the  property  at  once,  even  although  the  price 
may  have  to  be  afterwards  ascertained  (u). 

The  leading  maxims  on  this  subject  have  been  well  stated  as 
follows:— 

"If  one  sell  me  his  horse  or  any  other  thing,  for  money  or  other 
valuable  consideration ;  and,  first,  the  same  thing  is  to  be  delivered  to 
me  at  a  day  certain,  and  by  our  agreement  a  day  is  set  for  the  pay- 
ment of  the  money;  or,  secondly,  all ;  or,  iMrdly,  pari  of  the  money 
is  paid  in  hand ;  or  fourthly,  I  give  earnest  money  (x),  albeit  it  be  but 
a  penny,  to  the  seller ;  or,  lastly,  I  take  the  thing  bought,  by  agree- 
ment, into  my  possession,  where  no  money  is  paid,  earnest  given,  or 
day  set  for  the  payment :  in  all  these  cases  there  is  a  good  bargain 

(r)  See  2  BL  Com.  446,  447 ;  Anon.  3    6  D.  &  R.  277. 
.ut. 


Bf&ziiiisu 
to. 


Salk.  157.  The  remedy  on  a  contract  of 
exchange,  is  by  an  action  to  recoyer  dam- 
ages for  not  delivering  goods  aocording  to 
the  contract ;  Harrison  v.  Luke,  14  M.  ^ 
W.  139.  Bnt  where  A.  agreed  to  give  a 
horse,  warranted  sound,  in  exchange  for  a 
horse  of  B.,  and  also  a  sum  of  money, 
and  the  horses  were  exchanged,  but  B.  re- 
fused to  pay  the  money ;  it  was  held,  that 
the  money  might  be  reooTored  upon  the 
common  count,  for  goods  sold  and  deliy- 
cred ;  Sheldon  v.  Cox,  3  B.  &  C.  420 ;  &  C. 


(»)  Per  Parke,  J.,  IHxon  ».  Tates,  6  B. 
&  Ad.  313.  340 ;  Gale  v.  Bumcll.  7  Q.  B. 
850 ;  Logan  v,  hd  Mesurier,  P.  C.  11  Jur. 
1091. 

(0  Per  Cur.,  MaHindale  v.  Smith,  1  Q. 
B.  389,  395. 

(U)  Per  Shaw  Ch.  J.  in  Famum  o. 
Perry,  4  Law  Rep.  277. 

(tt)  Logan  V.  Le  Mesurier,  11  Jar. 
1091. 
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(x)  As  to  earnest  in  general,  see  post, 

i. 


1  See  Mitchell  v.  Qile,  12  N.  Hamp.  390 ;  Loomis  v.  Wainwright,  21  Vermont,  520. 
Proof  of  an  exchange  will  not  support  an  averment  of  a  ecde  of  goods.  Vail  v.  Strong, 
10  Vermont,  457. 

*  lUie  existence  of  the  property  the  vendor  proposes  to  sell  is  necessary  to  the  valid- 
ity of  the  contract.  If  a  person  sell  a  horse  or  goods,  and  at  the  time  of  sale  the 
horse  is  dead,  or  the  goods  destroyed,  the  sale  is  void,  though  there  be  no  fraud.  Al- 
len V.  Hammond,  11  Peters,  63  ;  Hitchcock  p.  Giddings,  4  Price,  135  ;  Rice  v.  I>wight, 
Manuf.  Co.  2  Cushing,  80,  86 ;  2  Kent  (5ih  ed.)  468,  469.  See  Coutourier  v.  Hastie, 
16  £ng.  Law  &  Eq.  562 ;  Wood  &  Foster's  case,  1  Leon.  49 ;  Grantham  v,  Hawley, 
Hob.  132.  As  to  the  effect  on  the  sale  of  a  destruction  of  part  of  the  thing  sold  at 
the  time  of  sale,  see  2  Kent,  469.  A  sale  may  be  good  in'  part  and  void  as  to  the 
residue.  It  may  be  ^ood  as  between  the  parties,  but  void  as  to  creditors.  It  may  be 
valid  as  to  some  creditors,  and  void  as  to  others.    Bradford  v.  Tappan,  11  Pick.  79. 

•  Where  the  whole  quantity  of  an  article  is  sold,  the  sale  will  be  complete  between 
the  parties,  although  the  article  is  to  be  weighed  or  measured,  in  order  to  ascertain 
the  quantity,  and  thereby  fix  the  amount  of  the  price  to  be  paid.  Famum  v.  Poriy, 
4  Law  Rep.  276.  And  the  title  will  pass  firom  the  true  owner,  though,  at  the  time  of 
the  sale,  the  property  is  in  the  tortious  possession  of  a  third  person,  claiming  it. 
Cartland  v.  Morrison,  32  Maine,  190. 
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<mi  sale  of  the  thing  to  alter  the  property  thereof.  In  the  first  case,  I  Salb  of 
may  have  an  action  for  the  thing,  and  the  seller  for  his  money ;  in  ^^^^ 
the  second  case,  I  may  sue  for  and  recover  the  thing  bought ;  in  the  ~ 

third,  I  may  sne  for  the  thing  bought,  and  the  seller  for  the  residue 
of  the  money  ;  in  the  fourth  case,  where  earnest  is  given,  we  may 
have  reciprocal  remedies  one  against  another ;  and,  in  the  last  case, 
the  selleV  may  sue  for  his  money  (y).''^ 

So,  in  Noy^s  Maxims  (z),  it  is  said :  "  If  I  sell  my  horse  for  money, 
I  may  keep  him  until  I  am  paid ;  but  I  cannot  have  an  action  of 
debt  until  he  is  delivered ;  yet  the  property  of  the  horse  ia,  by  the 
bargain,  in  the  bargainor  or  buyer  (a).  But  if  he  do  jH*esently  ten- 
der me  my  money,  and  I  do  refuse  it,  he  may  take  the  horse,  or 
have  an  action  o£  detainment.  And  if  the  horse  die  in  my  stable 
between  the  bargain  and  the  delivery,  I  may  have  an  action  of  debt 

for  my  money,  because,  by  the  bargain,  the  property  was  in  the 
buyer."2 

(y)  Shep.  Touch.  224  ;  Hinde  v,  White-  house,  7  East,  671. 

bouse,  7  East,  558,  571,  per  Lord  EUenbor-  '  (a)  See  Miles  v.  Gorton,  2  C.  &  M.  504 ; 

ough ;  Tarling  v.  Baxter,  6  B.  &  G.  360;  Dixon  v,  Yates,  5  B.  &  Ad.  318. 

Com.  Dig.  "  Biens,"  (D.),  3.  (b)  Per  Cur.  Dy.  30  a. 

(2)  Page  88 ;  see  also  Hinde  v,  White- 


1  See  2  Stark.  Ey.  Tit  Vendor  and  Vendee ;  Barrett  v.  Pritchard,  2  Pick.  512 ; 
Pothier,  Cont.  of  Sale,  by  Gushing,  §  308-313 ;  Frazer  v.  Billiard,  2  Strobhart,  809. 

^  Property  in  personal  chattels  may  pass  by  bargain  and  sale,  for  a  sufficient  con- 
sideration, without  deliyery,  as  between  the  parties.  Hooban  v.  Bidwell,  16  Ohio,  509 ; 
Frazer  v.  Hilliard,  2  Strobhart,  309.  But  to  render  the  sale  valid  as  against  any  one 
but  the  vendor,  there  must  be  a  delivery  of  the  possession.  When,  therefore,  the 
same  chattel  is  sold  to  two  different  persons,  by  conveyances  equally  valid,  he  who 
lawfully  acquires  the  possession  will  hold  it  against  the  other.  Fletcher  v.  Howard, 
2  Aik.  115;  Dawes  9.  Cope,  4  Binney,  258;  Babb  v.  Clemson,  10  Serg.  &  R.  419; 
Hoofsmith  p.  Gope,  6  Wharton,  53 ;  2  Kent  r5th  ed.)  522.  A  sale  of  goods  beoomee 
absolute,  the  property  in  the  goods  vests  in  the  buyer,  and  at  his  risk,  as  soon  as  tiie 
bargain  is  concluded,  without  actual  payment  or  delivery,  and  this  principle  is  ap- 
plicable, where  the  trade  is  in  barter  or  exchange.  Willis  p.  Willis,  6  JDana,  48 ; 
Crawford  v.  Smithy  7  Dana,  59,  60 ;  Wing  v,  Glark,  24  Maine,  366 ;  Hurlburt  v.  Simp- 
son,  3  Ired.  (Law,)  233 ;  Olyphant  v.  Baker,  5  Denio,  379.  And  it  makes  no  difference, 
if  the  vendor  retains  the  goods  under  a  lieA  for  the  price.  Farnum  v.  Perry,  4 
Chand.  Law  Rep.  276. 

Where  two  men,  each  owning  a  negro  child,  agreed  to  exchange,  but  the  children, 
being  small,  were  left  with  their  mothers,  till  one  died ;  it  was  held,  that,  at  the  time 
of  the  bargain,  there  was  a  transfer  of  the  property  and  risk,  (though  not  of  posses- 
aton,)  and  thenceforth  the  possession  of  each  was  a  bailment,  and  he,  who  was  in 
possession  of  the  living  child,  would  be  liable  to  the  action  of  the  other  for  it,  without 
any.tender,  or  act  on  the  part  of  the  latter.  Willis  v.  WilUs,  6  Dana,  49 ;  Pothier, 
Cont  of  Sale,  by  Gushing,  §  308-313,  pages  187-195. 

A  sale  is  made  of  one  hundred  and  nineteen  barrels  of  flour,  lying  in  a  certain 
warehouse ;  the  barrels  have  on  them  the  brands  of  eight  different  mills,  the  price  is 
agreed  on,  the  vendee  gives  a  check  on  the  bank  for  the  agreed  price  of  the  whole 
quantity,  the  vendor  at  the  same  time  gives  to  the  vendee  a  bill  of  parcels,  specifying 
the  number  of  barrels  of  each  particular  brand,  and  an  order  on  the  warehouse-man 
for  the  flour,  and  a  receipt  in  full  for  the  price  of  the  flour.  This  is  a  complete  and 
executed  contract,  and  the  property  in  the  flour  passes  to  the  vendee.  The  warehouse, 
and  all  its  contents,  including  the  flour  and  the  check,  being  burnt  before  the  actual 
delivery  of  the  flour,  the  loss  is  the  vendee's,  and  the  vendor  may  recover  the  price. 
Pleasants  v.  Pendleton,  6  Randolph,  473. 

So  where  the  vendor  sold  to  the  vendee  a  quantity  of  beef,  and  afterwards  gave 
him  a  bill  of  parcels,  and  the  vendee  paid  the  purchase  money,  and  it  was  agreed 
that  the  beef  should  remain  with  the  vendor  until  it  should  be  sent  to  a  specified 
place,  it  was  held,  that,  on  payment  of  the  purchase  money,  the  propertv  passed 
fh>m  the  vendor  to  the  vendee  and  was  at  Uie  risk  of  the  vendee,  so  that,  when  some 
months  after  the  sale,  upon  a  delivery  of  a  part  of  the  beef  to  the  rendee,  that  and 
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Salb  of  "  There  is,  however,  this  diversity  when  the  day  of  payment  ig 
Goods,  limited,  and  when  not :  in  the  first  case,  the  contract  is  good  im- 
mediately, and  an  action  lies  upon  it  without  payment ;  but  in  the 
other,  not  so :  as,  if  a  man  buy  of  a  draper  twenty  yards  of  cloth, 
the  bargain  is  void  if  he  do  not  pay  the  money,  at  the  price  agreed 
upon,  immediately ;  but  if  the  day  of  payment  be  appointed  by 
agreement  of  the  parties,  in  that  case  one  shall  have  his  action  for 
the  money,  and  the  other  for  not  delivering  the  cloth  (6)." 
[  **337  ]  So,  if  a  party  undertake  to  repair  a  carriage  for  his  creditor,  ^up- 
on the  terms  that  he  should  be  paid  ready  money  for  the  repairs ; 
the  debtor  has  a  lien  on  the  carriage  for  the  price  of  the  repairs, 
and  the  creditor  cannot  claim  to  have  the  carriage,  on  a  mere  offer 
to  set  off  his  debt  against  the  price  (<?). 

The  right  of  property  and  the  risk  may  thus  be  in  the  vendee, 
whilst  the  right  of  possession  is  in  the  vendor.  And,  accordingly, 
where  A.,  on  the  4th  of  January,  agreed  to  sell  to  B.  a  stack  of  hay 
for  1451,  payable  the  4th  of  February^ — the  same  to  be  allowed  to 
stand  on  A.^s  premises  until  the  1st  of  May ;  and  B.  stipulated  that 
the  hay  should  not  be  cut  until  paid  for :  it  was  held  that  this  was 
a  contract  for  an  immediate,  not  a  future  sale ;  that  the  property  in 
the  j^ay  passed  by  it  immediately,  to  the  vendee ;  and  that,  the 
same  having  been  subsequently  destroyed  by  fire,  the  loss  fell  upon 
him  (d).i 

It  is  said,  that  if  two  are  agreed  upon  the  price,  and  the  buyer 
departs  without  tendering  the  money,  and  comes  the  next  day  and 
tenders  it,  the  other  may  refuse ;  for  he  is  not  bound  to  wait,  unless 
a  day  of  payment  was  agreed  between  them  (e).  But  this  principle 
does  not  apply,  except  where  the  parties  agree  to  make  time  of  the 
essence  of  the  contract ;  and,  therefore,  where  the  defendant  sold 
some  stacks  of  oats  to  the  plaintiff,  under  an  agreement  by  which 
the  plaintiff  was  to  have  liberty  to  leave  the  stacks  on  the  defen- 
dant's land  for  four  months,  and  was  to  pay  for  them  at  the  end  of 
twelve  weeks  from  the  making  of  the  agreement ;  and  the  defen- 
dant, at  the  end  of  the  twelve  weeks,  called  on  the  plaintiff  to  pay, 
which  he  did  not  do,  but  afterwards  tendered  the  price:  it  was 
^  held  that,  the  defendant  having  subsequently  sold  the  stacks,  the 

plaintiff  was  entitled  to  recover  in  trover,  on  a  plea  of  "  not  pos- 
sessed (/)•" 

(e)  aarke  v.  FeU,  1  N.  &  M.  244.  tenshaw,  5  B.  d^  C.  41,  46. 

(rf)  Tarling  »,  Baxter,  6  B.  &  C.  360.  («)   Bro.  Abr.  "  Contract,"  pi.  26 ;  6 

Agreement  to  take  premises,  and  buy  fix-  Yin.  Abr.  515. 

tares,  &c.,  at  a  valuation,  where  the  prop-  (/)  Martindale  r.  Smith,  1  Q.  B.  389. 
erty  in  the  latter  vests;  Clayton  v.  Bur- 

the  residue  proved  to  be  bad,  the  loss,  being  caused  by  deterioration  subsequent  to 
the  sale,  witoout  any  fault  of  the  vendor,  was  held  to  fall  on  the  vendee.  Lansing 
r.  Turner,  2  John.  13. 

1  Famum  v.  Perry,  4  Law  Rep.  276 ;  Pleasants  v,  Pendleton,  6  Randolph,  473 ;  Wil- 
lis e.  Willis,  6  Dana,  48 ;  Wing  &.  Clark,  24  Maine,  366.  In  a  case  where  the  title  to 
property  sold  had  passed  to  the  purchaser,  but  the  property  was  to  be  taken  to  anoth- 
er place  by  the  purchaser,  and  to  be  paid  for  according  to  its  measurement  at  that 
place,  and  in  its  passage  thither,  a  depreciation  and  loss,  commonly  incident  to  such 
passage,  occurred,  without  any  fault  in  the  purchaser,  he  was  held  not  to  be  chargea- 
ble with  that  loss.    Cushman  v.  Holyoko,  34  Maine,  289. 
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Even,  however,  in  the  case  of  a  sale  of  a  specific  chattel,  if  the    Sale  of  * 
contract  show  that  there  is  no  intention  to  pass  the  property,  until      Goow. 
something  be  done  by  the  seller,  either  in  order  to  prepare  the  goods 
for  delivery,  or  for  the  purpose  of  ascertaining  the  price,  the  sale 
is  not  perfected,  and  the  property  does  not  pass  until  that  thing  be 
done  (y).^ 

Thus,  under  a  contract  for  the  sale  of  timber,  the  buyer  selected 
and  marked  the  parts  of  the  trees  which  he  wished  to  purchase ;  and 
the  seller  engaged  to  sever  the  tops  and  sidings,  and  to  convey  the 
trunks  to  C. ;  and  a  portion  of  the  timber  was  afterwards  delivered 
to  the  buyer,  and  the  whole  paid  for  ;  but,  ^before  the  tops  and  sid-  [  *338  J 
ings  of  the  residue  were  severed,  the  seller  became  bankrupt :  and 
it  was  held,  that  the  property  in  such  residue  was  not,  by  the  con- 
tract, in  the  buyer,  but  passed  to  the  assignees  under  the  bank- 
ruptcy (A). 

So,  where  several  bales  of  skins,  stated  in  the  contract  to  con- 
tain five  dozen  in  each  bale,  were  sold  at  a  certain  sum  per  dozen  ; 
and  it  was  the  duty  of  the  seller  to  count  over  the  skins,  to  see  how 

(g)  Logan  v.  Le  Mesnrier,  P.  C.  11  Jur.        (A)   Acraman  v.  Morrice,  8  C.  B.  449. 
1091, 1094.  Hale  v.  Huntley,  21  Vermont,  147.      ^ 

-I        I  —    —  -  -  -  ■■-.■■_  ■  ■■  ■         ■  _  -  -         ,  ,  ■  ■   .,  ^ 

1  M'Donald  v.  Hewett,  lo  Johns.  349;  Barrett  v.  Goddard,  3  Mason,  112 ;  Bapelye 
V.  Mackie,  0  Cowen,  250 ;  Rusgell  v.  Nicholl,  3  Wend.  112  ;  Ontwater  v.  Dodge,  7  Cow- 
en,  86 ;  Ward  v.  Shaw,  7  Wend.  406 ;  Downes  v.  Thompson,  2  Hill,  137 ;  Damon  v. 
Oisbom,  1  Pick.  476 ;  Maoomber  v.  Parker,  13  Pick.  175 ;  Sumner  v,  Hawlet,  12  Pick. 
82,  KJ;  Pothier,  Cont.  of  Sale,  by  Gushing,  §  309,  311;  Houdlette  v.  Tallman,  14 
Maine,  400 ;  lliddle  v.  Vamum,  20  Pick.  280 ;  Craig  v.  Smith,  Sup.  Ct.  of  Penn.,  5 
Chahd.  Law  R.  102  ;  Davis  t\  HiU,  3  N.  Ilamp.  382 ;  Woods  v.  McGeo,  7  Ohio,  128. 
In  the  sale  of  personal  property,  where  anything  remains  to  be  done  before  the  sale  can 
be  considered  as  complete,  whether  to  be  done  by  the  vendee  or  the  vendor,  as  between 
the  parties  themselves,  the  right  of  property  does  not  pass,  although  the  property 
itself  is  placed  in  the  possession  of  the  vendee.  Ward  ».  Shaw,  7  Wendell,  404 ;  Par- 
ker V.  Mitchell,  5  K.  Hamp.  166.  Where  a  country  merchant  sold  his  whole  stock,  at 
cost  and  carriage  and  seven  and  one  half  per  cent,  advance,  and  he  and  the  purchaser 
commenced  measuring  and  invoicing  the  goods,  laying  them  by  as  they  progressed, 
but,  before  they  had  finished,  a  thief  broke  into  the  store  in  the  night,  and  stole  some 
that  were  invoiced  and  laid  away,  and  some  that  were  not ;  it  was  held,  that  such  of 
the  stolen  goods,  as  were  not  measured  and  invoiced,  remained  the  property  of  the 
seller,  but  that  the  goods  which  were  measured,  invoiced,  and  laid  aside,  had  become 
the  property  of  the  purchaser,  unless  it  was  the  intention  of  the  parties,  that  the 
goods  should  be  wcighe<l  to  ascertain  the  carriage.  Crawford  v.  Smith,  7  Dana,  59»  61. 
Under  a  contract  of  sale,  by  which  the  vendee  purchased  and  paid  for  a  quantity  of 
hay  to  be  weighed  out  of  a  mow,  when  he  should  see  fit  to  move  it,  it  was  held,  that 
the  property  did  not  vest  in  the  vendee,  before  the  weighing,  so  as  to  enable  him  to 
maintain  an  action  of  trorer  for  the  hay  purchased.  Davis  v.  Hill,  3  N.  Hamp.  382 ; 
Blesser  v.  Woodman,  2  Foster  (N.  H.)  172.  But  it  is  otherwise,  whore  it  appears  that 
the  parties  intended  that  the  sale  should  be  complete  before  the  weighing  or  measur- 
ing of  the  article  sold.  Riddle  v.  Vamum,  20  Pick.  280 ;  Cushman  v.  Holyoke,  34 
Maine,  289 ;  Maoomber  v.  Parker,  13  Pick.  183 ;  Dennis  v.  Alexander,  3  Barr,  50 ; 
Famum  v.  Perry,  4  Law  Rep.  276.  Where  the  property  at  the  time  of  the  sale  is  in 
the  possession  and  control  of  the  vendee,  no  formal  act  of  delivery  is  necessary. 
Nichols  V.  Patten,  18  Maine,  231.  See  Carrington  r.  Smith,  8  I'ick.  419  ;  Johnson  v. 
M'Donald,  9  M.  &  W.  600 ;  Shurtleflf  t;.  WiUard,  19  Pick.  209,  210.  So,  where  there  is 
a  sale  of  property  under  attachment  and  in  the  hands  of  the  officer,  and  the  purchaser 
of  it  from  the  debtor  cannot  receive  an  actual  possession,  a  symbolical  delivery  of  it 
will  bo  sufficient.  Wheeler  v,  Nichols,  32  Maine,  233  ;  Whipple  v.  Thayer,  16  Pick. 
26 ;  Mitchell  v.  Cunningham,  29  Maine,  376.  In  a  sale  by  one  partner  to  his  copart- 
ner, there  must  be  a  delivery ;  but  such  delivery  consists  rather  in  the  surrender  of 
the  possession  and  control  of  the  goods  jsold,  than  in  the  actual  tradition  of  them  from 
the  seller  to  the  purchaser.  Shurtleff  v.  Willard,  19  IHck.  202 ;  Beaumont  v.  Crane, 
14  Mass.  400 ;  Turner  v.  Coolidge,  2  Mctcalf,  350. 
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many  each  bale  actually  contained ;  but  before  any  enumeration 
took  place,  the  whole  were  consumed  by  fire ;  Lord  Ellenborough 
and  Sir  James  Mansfield  held,  that  an  action  could  not  be  maintained 
against  the  purchaser  for  the  value  of  the  skins,  and  that  the  loss 
fell  entirely  upon  the  seller  (i),^ 

So  where  it  appeared  that,  on  the  sale  of  oil,  it  was  the  custom 
for  the  casks  to  be  searched  by  the  seller's  cooper  before  delivery, 
and  for  a  broker,  on  behalf  of  both  parties,  to  ascertain  the  foot 
dirt  and  water  in  each,  (for  which  allowance  was  to  be  made),  and 
then  for  the  casks  to  be  filled  up  by  the  seller's  cooper  at  his  ex- 
pense ;  it  was  held  that,  till  such  acts  were  done,  and  such  delivery 
was  made,  the  contract  was  not  complete  so  as  to  pass  the  property, 
and  that  the  vendor  might,  on  the  bankruptcy  of  the  buyer,  coun- 
termand the  sale  (k).  And  the  same  rule  would  hold  in  the  case  of 
a  sale  of  ten  out  of  twenty  tons  of  flax,  the  same  being  in  mats  of 
an  unequal  size  and  containing  unequal  quantities  (2) ;  or  of  so 
many  tons  of  a  larger  quantity  of  oil  (m)  ;  or  of  the  sale  of  a  «tack 
of  barkf  at  a  certain  price  per  ton  (n).^ 

But  whei'e  trees  were  sold  on  an  agreement  to  pay  for  them  at 
so  much  per  cubic  foot,  and  the  trees  were  marked  and  measured 
by  the  servants  of  the  buyer  and  sellier,  and  the  cubic  feet  taken, 
and  the  figures  put  down  on  paper  by  the  servant  of  the  latter, 
but  the  total  contents  were  not  added  up;  the  Court  held,  that 
this  last  circumstance  was  not  suflScient  to  warrant  them  in  hold- 
ing, that  anything  remained  to  be  done  for  the  completion  of  the 
contract  (o).^ 

Where  goods,  part  of  an  entire  bulk,  are  sold,  the  contract  is  in- 
complete, and  no  property  passes,  if  such  part  has  not  been  distin- 
guished and  separated  from  the  bulk  (p).*    But  when  the  vendor 


(0  Zagury  v.  Fumell,  2  Camp.  240, 
242,  n.  And  see  Hanson  w.  Meyer,  6 
East,  614;  Rugg  v.  Minett,  11  East,  210. 

(k)  Wallace  v.  Breeds,  13  East,  622. 

(/)  Busk  V,  Uavis,  2  U.  &  S.  397  ;  Shep- 
ley  V.  Davis,  o  Taunt.  617  ;  see  Austin  v. 
Craven,  4  Taunt.  644.  Hunter  v.  Hutch- 
inson, 7  Barr ;  140. 

(m)  White  v.  Wilks,  5  Taunt  176 ;  S. 
C,  1  Marsh.  R.  2o8. 

(n)  Simmons  v.  Swift,  5  B.  &  C.  867; 
S.  C.  8  D.  &  R.  693. 

(o)  Tansley  v.  Turner,  2  Scott,  238. 


(p)  See  Gillett  v.  Hill,  2  C.  &  M,  630, 
635 ;  Dixon  ».  Yates,  6  B.  &  Ad.  313,  340. 
By  the  French  law.  Code  Civil,  liv.  3,  tit 
6,  c.  1,  art.  1685 — 1687,  "  Lorsque  desmar- 
chandisea  ne  tont  pas  venduea  en  bloc^  maia  au 
poidsy  ({u  comptt,  ou  a  la  mesure^  la  venU 
n'est  point  parfuiie^  en  ce  sens  que  l^s  thoseM 
vendues  sont  aux  risques  du  vendeur  jusqu*h 
ce  quUlles  soientpes^eSt  eonypt^t  ou  mesw^es; 
nuns  Vacketeur  peut  en  danander  au  la  dilw- 
ranee  ou  des  dommages-inter^^  sHl  y  a  Ueu, 
en  ctu  dHnex^eution  de  VengagemenU  Si^  au 
eontraire^  Us  marchandises  onl  €l€  vendues  en 


1  ?co  Gould  V.  Thompson,  20  Pick.  139. 

•^  Stevens  v.  Eno,  10  Barbour  Sup.  Ct.  96  ;  Dixon  ».  Myers,  7  Grattan,  240 ;  Waldo 
V.  Belcher,  11  Iredell,  609 ;  Young  v.  Austin,  6  Pick.  280.  A  sale  was  made  of  & 
large  pile  of  slate,  at  a  certain  price  per  ton,  to  be  paid  for,  as  parcels  of  it  should 
from  time  to  time  be  taken  away,  and  the  vendee  having  paid  the  price  of  14  tons,  it 
was  held  that  he  was  entitled  to  have  that  quantity  weighed  and  separated  for  him, 
but  that  until  such  separation  he  had  no  property  in  any  specific  14  tons,  and  coald 
not  maintain  trover  therefor.  Young  v.  Austin,  6  Pick.  280.  But  see  Maoomber  v. 
Parker,  13  Tick.  17^;  Dows  v,  Merwood,  10  Barbour  Sup.  Ct.  183 ;  Damon  ».  Osbom, 
1  Pick.  376:  Whitehouse  v.  Frost,  12  East,  614. 

8  See  Brewer  v.  Salisbury,  9  Barbour  Sup.  Ct.  611 ;  Olyphant ».  Baker,  6  Denio,  379. 

*  Brewer  ».  Smith,  3  Greenl.  44;  Hunter  t>.  Hutchinson,  7  Barr,  140;  Young  v. 
Austin,  280  ;  Merrill  v.  Hunnewell,  13  Pick.  215,  216 ;  2  Kent  (6th  ed.)  603, 604, 646 ; 
Rapelye  v.  Mackie,  6  Cowen,  260. 
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^has  appropriated  the  specific  quantity  sold,  for  the  benefit  of  the    Sale  op 
vendee,  and  such  appropriation  has  been  assented  to  by  him,  the      Goo^- 
property  in  the  goods  passes  to  the  vendee  (5^)  ;  although  the  vendor  ^-^"v"^^ 
may  not  be  bound  to  part  with  the  possession  until  he  is  paid  the  [  *^339  J 
price.     And,  accordingly,  where  A.,  having  in  his  warehouse  a  quan- 
tity of  sugar,  in  bulk,  more  than  sufficient  to  fill  twenty  hogsheads, 
agreed  to  sell  twenty  hogsheads  to  B. ,  but  there  was  no  note  in 
writing  of  the  contract  sufficient  to  satisfy  the  Statute  of  Frauds  ; 
and,  after  four  hogsheads  were  delivered  to,  and  accepted  by  B.,  A. 
filled  up  and  appropriated  to  B.  sixteen  other  hogsheads,  and  in- 
formed him  that  they  were  ready,  and  desired  him  to  take  them 
away,  which  B.  said  he  would  do  as  soon  as  he  could :  it  was  held 
that,  the  appropriation  having  been  made  by  A.  and  assented  to  by 
B.,  the  property  in  the  sixteen  hogsheads  thereby  passed  to  the  lat- 
ter ;  and  that  their  value  might  be  recovered  by  A.  under  a  count 
for  goods  bargaped  and  sold  (r).^ 

And  even  the  delivery  by  the  consignor,  of  goods  purchased  by  Effect  ©f 
the  consignee,  on  board  a  ship  belonging  to  the  latter,  will  not  ^serving 
vest  the  property  therein  in  him,  provided  the  consignor,  by  the  jw  diapo- 
terms  of  the  bill  of  lading,  reserve  to  himself  Ajm  disponendi  over  *'*"^*- 
the  goods, — e.  g.,  by  making  them  deliverable  to  his  order  or  as- 
signs,— ^and   the   master   of  the   ship   acknowledge  this   right  by 
signing  the  bill  of  lading,  although  in  so  doing  he  may  exceed  his 
authority  («). 

A  contract  for  the  making  of  a  chattel  does  not,  of  itself,  vest  P^^^* 
the  property  in  the  chattel,  when  completed,  in  the  person  who  chattel, 
gave  the  oi'der  (f),^  does  not, 

Thus,  in  Mucklow  v.  Mangles  (u),  which  was  an  action  of  trover  ^^'^^ 
for  a  barge,  it  was  held,  that  although  the  party  who  ordered  it  to  property. 
be  built  had  paid  money  on  account  equal  to  the  price,  and  *^his  name  [  *340  ] 
had  been  painted  thereon  by  the  builder,  the  vendee  acquired  no 
property  in  the  barge,  it  not  having  been  delivered  to  the  vendee. 

Uoe,  la  venie  est  parfaiU,  quoique  let  mar'  1  Scott,  630. 

ekandmt  n*(Mnt  p<u  encore  €l€  potitiy  comp-  («)    Turner    v.   Trustees  of   Liverpool 

tAs,  ou  metitrAs,    A  Vegard  du    vin^   de  Docks,   6   Exch.  543,   568 ;   EUershaw   v, 

VhuUe  et  det  aiUret  ehoses  que  Von  est  dans  Magnioc,  lb.  570. 

Vutage  de  gouter  avant  d'en  fmre  Vachat,  U  (t)  Per  Tindal,  C.  J..  Wilkins  v.  Brom- 

fi'y  a  point  de  vente  tant  que  Vacheteur  Tie  Us  head,  6  M.  &  G.  963,  972. 

apas goul&s  et  agr6€s"  (u)  1  Taunt  318.    The  bargain  in  that 

{q)  See,  on  this  subject,  the  judgment  case  does  not  seem  to  have  provided  for 

of  Parke,  B.,  Wait  o.  Baker,  2  £xc£  1,  8,  the  advances  which  were  made ;  and  the  , 

and  cases  cited  infra,  advances  do  not  appear  to  have  been  reg- 

(r)  Rhode  v.  Thwaites,  6  B.  &  C.  388 ;  ulated  by  the  progress  of  the  work. 
Alexander  &.  Gardner,  1  Bing.  N.  C.  671 ; 


1  Crawford  v.  Smith,  7  Dana,  59,  61 ;  Ante,  387,  in  note ;  Chapman  v.  Scarle,  3  Pick. 
38.  The  question  is  raised  and  discussed  in  Smith's  Mercantile  Law,  whether  there 
is  any  difierence  between  a  delivery  sufficient  to  sustain  the  count  for  goods  sold  and 
delivered,  and  the  sort  of  transfer  required  by  the  statute  of  frauds.  Smith's  Mer- 
cantile Law,  (Am.  ed.  1817,)  490  to  492,  notes.  See  Thompson  v,  Maceroni,  3  Barn. 
&  Cress.  I ;  Maberley  v.  Sheppard,  10  Bingh.  99 ;  Dodsley  v.  Varley,  12  Adol.  &  Ell. 
632 ;  Gongh  v.  Edelen,  5  Gill,  101. 
•  ^  See  Moody  r.  Brown,  34  Maine,  109. 
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When  it 
will. 


Sale  of  So,  in  Atkinson  v.  Bell  (2;),  it  appeared  that  A.,  having  a  patent 
G00D8.  fQj.  certain  spinning  machinery,  received  an  order  from  B.  to  have 
some  spinning  frames  made  for  him.  A.  employed  C.  to  make  the 
machines  for  B.,  and  informed  the  latter  that  he  had  so  done.  After 
the  machines  had  heen  completed,  A.  ordered  them  to  be  altered. 
They  were  afterwards  finished  according  to  this  new  order,  and 
packed  up  in  boxes  for  B. ;  and  C.  informed  B.  that  they  were  ready ; 
but  he  refused  to  accept  them :  and  it  was  held  that  C.  could  not 
recover  the  price  from  B.  in  an  action  for  goods  bargained  and  sold ; 
because  there  had  been  no  specific  appropriation  of  the  machines,  as- 
sented tQ  by  the  purchaser,  and  therefore  the  property  therein  re- 
mained in  the  maker.^ 

And  where  the  contract  is  to  construct  certain  articles,  such  as 
window  frames,  and  to  fix  them  to  a  house ;  there,  by  the  nature 
of  the  contract,  the  property  will  not  pass  until  they  are  so  fixed  (y). 

But  where  a  person  was  appointed  by  the  intended  purchaser,  to 
superintend  the  building  of  a  ship,  and,  by  the  contract,  given  por- 
tions of  the  price  were  to  be  paid  according  to  the  progress  of  the  workj 
it  was  held  that,  by  the  payment  of  those  instalments  of  the  price, 
the  ship  was  specifically  appropriated  to  the  person  paying  the  mon- 
e}'  (z).^  So  it  was  afterwards  held  in  a  similar  case,  that,  on  the 
first  instalment  being  paid,  the  property  in  the  portion  of  the  ship 
then  finished  vested  in  the  intended  purchaser,  subject  to  the  right 
of  the  builder  to  retain  such  portion  for  the  purpose  of  completing 
the  work ;  and  that  each  material  subsequently  added  became,  as  it 
was  added,  the  property  of  the  purchaser  as  general  owner  (a). 

So,  where  A.  employed  B.  to  build  him  a  greenhouse  for  SOL ; 
and,  when  it  was  completed,  B.  gave  A.  notice,  and  requested  him 
to  remit  the  price;  whereupon  A.  remitted  the  amount  and  desired 
B.  to  keep  the  greenhouse  until  sent  for :  it  was  held,  that  the  pro- 
'    r  ^341  1  V^^^J  ^^  ^^^  greenhouse  passed  to  A.,  there  having  *been  an  appro- 
'  ^  priation  of  it  to  h'im  by  B.,  and  an  assent  on  his  part  to  such  appro- 

priation (6).  And  in  another  case,  a  chariot  was  made  to  the  plain- 
tiff's order,  and  paid  for  by  him.  After  it  had  been  finished  in  other 
respects,  the  plaintiff  ordered  a  front  seat  to  be  added ;  but,  the 
builder  being  slow  in  making  the  addition,  the  plaintiff  sent  for 
the  chariot  repeatedly,  and  the  builder  promised  to  deliver  it.  The 
plaintiff,  being  afterwards  dissatisfied,  ordered  the  chariot  to  be  sold; 


(z)  8  B.  &  C.  277.  See  observations  on 
this  case  in  Grafton  v,  Armitage,  2  C.  B. 
2^0,  3  to. 

(I/)  Tripp  V.  Armitage,  4  M.  &  W.  687, 
COS. 

(z)  Woods  V.  Russell,  6  B.  &  Aid.  942. 
See  observations  thereon,  Atkinson  v. 
Bell,  8  B.  &  C.  282,  per  Bayloy,  J.;  Car- 


ruthers  v.  Payne.  6  Bing.  277  ;  a  C.  2  M. 
&  P.  429,  per  Best,  C.  J.,  and  Parke,  J., 
see  Oldfield  i».  Lowe,  9  B.  &  C.  73,  78. 

(a)  Clarke  v.  Spence,  4  A.  &  £.  448; 
ana  see  Laidler  v.  Burlinson,  2  M.  &  W. 
602. 

(b)  Wilkins  v.  Bromhead,  6  M.  &  G. 
963.  And  see  EUiott  v.  Pybus,  10  Bing.  512 


^  Neither  the  manufacture  of  an  article,  pursuant  to  the  order  of  a  customer,  nor 
the  teuder  of  the  article,  when  manufactured,  is  sufficient  to  transfer  the  title. 
Moody  V,  Brown,  34  Maine.  107.  Nor  will  the  leaving  of  the  article,  so  manufactured 
anil  teu  lered,  with  the  customer,  against  his  will,  transfer  the  title.  lb.  To  transfer 
the  title  there  must  be  an  acceptance,  either  express  or  implied.    lb. 

•^  See  Glover  v.  Austin,  6  Pick.  209  ;  Sumner  v.  Pawlet,  12  Pick.  82,  83 ;  2  Kent, 
(oth  ed.)  361,  362  ;  Moody  v.  Brown,  34  Maine,  107,  110. 
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and,  according  to  the  custom  of  the  trade,  it  stood  in  the  bnilder's    Salb  ov 
warehouse  for  that  purpose, — ^where  it  remained,  the  front  seat  not     ^^^^^ 
having  been  added,  until  the  builder  became  bankrupt :  and  it  was  ^■^"v-^^*' 
held,  that  the  plaintiff  had  become  the  owner  of  the  chariot,  and 
might  maintain  trover  against  the  builder's  assignee  (e). 

In  the  case  of  a  sale  of  goods  bt/  auction^  if  several  lots,  put  up  S*l«,^7 
separately,  be  separately  knocked  down  to  the  same  person,  and  on  ^  ^* 
each  occasion  the  auctioneer  write  down  the  vendee's  name,  there  is, 
in,  point  of  law,  a  distinct  and  independent  contract  as  to  each  lot ; 
although  the  purchaser  afterwards  siffn  one  memorandum,  that  he 
has  bought  the  several  lots  (d),'^  And  it  has  been  held,  that  a  pur- 
chaser at  an  auction  can,  before  paying  for  the  goods  bought,  make 
a  complete  bargain  and  sale  of  them  to  a  third  party  («). 

But  where  a  party  orders  various  articles  of  a  tradesman,  verbal-  Qf^J^jJ^JJi 
ly,  on  one  and  the  same  occasion  and  at  the  same  time,  there  is  not  artiolM. 
necessarily  a  distinct  contract  as  to  each  article,  although  a  separate 
price  was  fixed  for  each ;  and  it  seems  that  in  such  cases  the  ques- 
tion is,  whether,  under  all  the  circumstances,  it  was  intended  to  be 
an  entire  contract.  Thus,  in  Baldey  v.  Parker  (/),  it  appeared  that 
A.  went  to  the  shop  of  B.  &  Co.,  linendrapers,  and  contracted  for 
the  purchase  of  various  articles ;  a  separate  price  being  agreed  up- 
on for  each.  A.  then  assisted  in  cutting  some  of  the  goods,  and 
marked  others ;  and  he  desired  that  an  account  of  the  whole  might 
be  sent  in.  A  bill  of  parcels  was  accordingly  sent  with  the  goods; 
and  A.  on  that  occasion  required  a  discount  on  the  whole  to  be  al- 
lowed him  for  ready  money,  which  was  refused ;  whereupon  A.  de- 
clined to  take  any  of  the  mods :  and  it  was  decided,  that,  looking 
to  the  whole  transaction,  there  was  an  entire  contract ;  and  not  a 
distinct  or  separate  sale  of  each  article.^  But  where  there  was  an 
absolute  **order  of,  and  bargain  for,  one  article ;  and  at  the  same  [  ®342  ] 
time  an  incomplete  order,  reserving  an  option  of  sale,  as  to  another 
article,  it  was  decided  that  such  oraers  were  distinct  {g). 

If  a  sale  of  goods  be  merely  colorable,  and  intended  to  cover  a  ^©'•We 
usurious  transaction,  no  property  in  the  goods  will  pass  thereby  (A). 

Where,  however,  goods  are  transferred  by  way  of  fraudulent  pre-  T»Mfe' 
ference,  the  effect  of  the  bankruptcy  of  the  transferor  is,  not  at  once  fhtJJJSent 
to  vest  the  property  therein  in  the  assignees  ;  but  such  transfer  vests  preferenoe 
the  property  in  the  transferee,  subject  to  be  divested  by  the  as- 
signees at  their  election ;  and  the  title  of  the  transferee  is  perfect, 
except  in  so  far  as  it  is  avoided  by  assignee  (i). 

(e)   Carruthera  v.  Payne,  2  M.  &  P.  (A)  Hargreaves  v,  Hutchinson,  2  A.  ^ 

429 ;  a  C.  5  Bing.  270.  R  12. 

(<0  Roota  V,  Lord  Dormer,  4  B.  &  Ad.  (•)  Newnham  v,  Steyenson,  10  C.  B. 

77.    See  Emmeraon  r.  Heelis,  2  Taunt.  38.  713,  723;  20  L.  J.,  C.  P.  Ill,  113.    The 

ft)  Scott  V.  England,  2  D.  &  L.  520.  mere  commencement  of  an  action  of  tro- 

/)  3  D.  &  R.  220 ;  a  C.  2  B.  &  G.  37.  ver  by  the  assignees,  is  not,  of  itself,  a 

{g)  Price  V.  Lea,  1  B.  &  C.  156.  sufficient  election ;  lb.          ' 


1  Ante,  269,  notes ;  Messer  v.  Woodman,  2  Foster,  (N.  Hamp.)  172, 176.    Bat  see 
Coffinan  v.  Hampton,  2  Watts  &  Serg.  377 ;  Tompkins  v.  Haas,  2  Barr,  74. 
s  MiUs  o.  Hunt,  17  Wendell,  333. 
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€k)0D8. 


Sale  by  a 

wrongful 

possessor. 


Effect  of 
sale  in 
market 
overt. 


[  »343  ] 


The  general  rule  of  the  law  of  England  is,  that  a  man  who  has 
no  property  in  goods,  cannot  by  making  a  sale,  transfer  the  property 
therein  to  another.  And  an  action  is  maintainable,  to  recover  the 
value  of  goods  which  have  been  stolen  from  the  plaintiff,  and  which 
the  defendant  has  innocently  purchased,  although  no  steps  have 
been  taken  to  bring  the  thief  to  justice  (ife). 

But  if  the  real  owner  of  goods  suffer  another  to  have  possession 
thereof,  or  of  those  documents  which  are  the  indicia  of  property 
therein,  a  sale  by  such  person  to  a  purchaser  without  notice,  will,  it 
seems,  bind  the  true  owner  (Q.^ 

The  late  important  statutes  of  the  5  &  6  Vict.  c.  39,  and  the  6 
Geo.  4,  c.  94,  relative  to  the  sale  or  pledge  of  goods  by  a  factor^ 
have  been  already  noticed. 

There  is  however,  an  exception  to  the  principle  that  the  sale  of 
goods  by  a  wrongful  possessor  shall  not  transfer  iby  legal  title 
thereto,  namely,  in  the  case  of  a  sale  in  Tnarket  oioert  (m)?  But  this 
exception  applies  only  to  bond  fide  sales  commenced  and  perfected  in 
market  evertf  not  to  gifts  or  pawns  therein  (n).^ 

In  the  country,  market  overtf  or  open  market,  is  a  fair  or  market 
held  at  stated  intervals,  in  a  particular  place,  by  virtue  of  a  charter 
or  prescription.  In  the  city  of  London,  however  (o),  *every  shop  is, 
on  every  day  except  Sunday,  a  market  overt  (p).  But  still  a  sale 
therein  must,  to  be  protected,  take  place  in  the  usual  and  public  or 
exposed  part  of  the  premises  where  goods  were'  placed  for  sale ;  and 
no  place  is  a  market  overt  for  this  purpose,  except'  as  to  goods  usual- 
ly sold  therein,  and  appropriate  to  the  trade  of  the  occupier  (g). 

It  has,  however,  been  held,  that  a  sale  in  the  city  of  London,  in 
an  open  shop,  of  goods  usually  dealt  in  there,  is  a  sale  in  market 
averts  though  the  premises  are  described  in  the  evidence  as  a  ware- 
house, and  are  not  sufficiently  open  to  the  street^  for  a  person  on  the 
outside  to  see  what  passes  within  (r). 


603. 


White  V,  Spettigue,  13  M.  &  W. 


(t)  Dyer  v.  Pearson,  3  B.  die  C.  42,  per 
Abbott,  C.  J.,  S.,  C.  4  D.  &  R.  662 ;  Boy- 
son  V,  Coles,  6  M.  &  S.  23,  24,  per  Baylej, 
J.;  Williams  v.  Barton,  3  Bing.  14o,  per 
Best  C.  J. 

(ni)  Horwood  v.  Smith,  2  T.  R.  760; 
Peer  v,  Humphrey,  2  A.  &  £.  496,  499. 

(n)  2  Inst  713  ;  Ga,8e  of  Market  Overt, 


5  Co.  84;  2RolL  Abr.  tiL  "Market 
Overt ;"  Bac.  Abr.  "  Fairs,''  (E.) ;  2  BL 
Com.  449;  Wilkinson  v.  King,  2  Camp. 
336. 

(o)  SembUf  not  in  the  Strand,  Anon^  12 
Mod.  K  621. 

(p)  The  ease  of  Market  Overt,  5  Coi 
84. 

(q)  Ih. 

(r)  Lyons  v.  De  Pass,  11  A.  &  E.  326. 


^  See  White  v.  Garden,  6  £ng.  Law,  &  Eq.  379  ;  post,  360,  note. 

^  Post,  360,  in  note.  There  is  no  law  recognising  the  effect  of  the  English  sale  in 
market  overt,  in  Massachusetts,  8  Mass.  521 ;  14  Id.  600 ;  New  York,  1  Johns.  480 ; 
Hoffman  v.  Carow,  22  Wendell,  286 ;  S.  C,  20  Wendell,  21 ;  see  Saltns  v.  Everett,  20 
Wendell,  267  ;  S.  C,  16  Wendell,  474 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ;  PennsyWania^ 
2  Yeates,  347  ;  6  Serg.  &  Rawle,  130;  or  Vermont,  1  Tyler,  341  ;  Griffith  v.  Fowler, 
18  Vermont,  390 ;  or  Ohio,  Roland  v.  Gundy,  6  Ohio,  202.  See  Ventress  v.  Smith,  10 
Peters,  161 ;  nor  is  there  any  in  the  State  of  Maryland.  Browning  v.  M'GiU,  2  Har. 
&  J.  308.  The  purchasing  a  horse  at  a  public  market,  established  by  law  fbr  the 
sale  of  horses,  &c.,  does  not  entitle  the  purchaser  to  hold  the  horse  against  the  daim 
of  the  true  owner,    lb. 

*  Ihis  exception  does  not  extend  to  the  pawning  of  goods ;  a  market  overt  cannot 
be  for  pawning.    Hartop  ».  Hoare,  1  Wils.  8 ;  S.  C,  2  Stra.  1187. 
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Bat  a  sale  in  market  evert  does  not  bind  the  Crown  («).  And  if 
goods  be  stolen  from  a  common  person,  and  afterwards  sold  in  mar- 
ket ofoert^  and  he  prosecutes  the  offender  to  conviction  ;  the  property 
in  the  stolen  goods  thereupon  revests  in  the  owner,  under  the  7  &  8 
Geo.  4,  c  29,  s.  67  ;  and  he  may  sue  for  the  recovery  thereof,  though 
there  has  been  no  order  for  restitution  under  that  statute  (^). 

The  right  to  follow  goods  sold  by  a  person  who  obtained  them  by 
fraud,  will  be  considered  hereafter. 

2.  Of  the  Statnte  of  Frauds,  as  it  affects  Coniraots  for  the  Sale  of  Goods. 

By  the  common  law,  a  verbal  contract  for  the  sale  of  goods  was 
valid.  But,  by  the  17th  section  of  the  Statute  of  Frauds,  29  Car. 
2,  c.  3,  it  is  enacted,  that  no  contract  for  the  saU  ^  of  any  goods, 
wares,  or  merchandises  (u),for  the  price  of  lOi  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall,  first,  accept  part 
of  the  goods  so  sold,  and  actvally  receive  the  same ;  or,  secondly, 
shall  give  somethififf  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment ;  or,  thirdly^  unless  some  memorandum  or  note  in  writing?^  of 
the  said  bargain,  be  made,  and  signed  by  the  parties  to  be  charged 
with  such  contract,  or  their  agents  thereunto  lawfully  authorized  (a:).^ 

^And  the  memorandom  of  the  bargain  required  by  the  statute 
must  be  made  before  action  brought  (y). 

1.  And,  first,  as  to  what  contracts  are  within  the  statute. 

It  will  be  observed,  that  the  above  enactment  is  confined  to  con- 
tracts for  the  sale  of  goods.  And,  accordingly,  it  has  been  held, 
that  contracts  for  the  sale  of  shares  in  a  joint-stock  banking  com- 
pany (z),  or  in  a  railway  company  (a),  or  for  the  sale  of  foreign 


SiLB  or 
Goods. 


29  Gar.  2, 
0.  8,  8. 17. 


M6. 


i^  2  Steph.  Com.  124. 

[l)  Seattergood  v,  S|ylyester,  15  Q.  B. 


(tt)  The  statnte  has  not  the  word  ehai- 
1d».  Clearlj,  however,  it  extends  to  con- 
tracts for  the  sale  of  horses,  and  other 
live  animals.  The  word  goodM  is  evident- 
ly  nsed  iiy  contradistinction  to  realty. 
Alt  it  wonld  seem  that  this  section  of  the 
statnte  can  relate  only  to  such  chattels  or 
personalty  as  are  capable  of  deliyerj. 
In  Leigh  9,  Banner,  1  Esp.  403,  an  agree- 
ment between  merchants  that  one  shall 
take  a  share  in  the  outfit  of  a  ship  and 
the  adventure,  was  held  by  Lord  Kenyon 
not  to  be  an  agreement  "  for  the  sale  of 


goods,"  within  the  pioTiBO  in  the  Stamp 
Act 

(x)  It  is  worthy  of  observation,  that,  as 
to  other  contracts  within  this  important 
statute,  it  provides  no  other  medium  of 
proof,  and  affords  and  requires  no  other 
ceremony,  than  writing ;  but  as  to  the  sale 
of  goods,  one  of  the  most  ordinary  trans- 
actions, it  wisely  permits  the  validity  of 
the  bargain  to  be  established  by  other  to- 
kens and  evidences.' 

(y)  Bill  V.  Bament,  9  M.  &  W.  36. 

(z)  Humble  v,  MitcheU,  11  A.  &  £.  206. 

(a)  Bowlby  v.  Bell,  3  G.  B.  281 ;  Tem- 
pest V.  Kilner,  Id.  249  ;  Bradley  v.  Holds- 
worth,  8  M.  <b  W.  422. 


1  Is  a  mortgage  of  chattels  a  sale  within  the  sUtute  of  frauds?  Qu,  Oleason  9, 
Drew,  9  GreenL  82.  An  agreement  to  mortgage  personal  property  seems  not  to  be 
affected  by  the  statute.    Alexander  v.  GhlseUn,  6  Gill,  138. 

>  It  is  sufficient  if  it  be  in  pencil.  Glason  9,  Bailey,  14  John.  584 ;  Merritt  v,  Cla- 
•on,  12  John.  102 ;  McDowel  9,  Chambers,  1  Strobh.  £q.  347. 

*  See  Weightman  v.  CaldweU,  4  Wheat  85, 89,  and  note,  in  which  are  collected  many 
cases  on  this  section  of  the  statute ;  2  Stark.  Ev.  (5th  Am.  ed.)  .352,  tt  teg, ;  Chapman 
•.  Baarle,  8  Piek.^  ed.)  88,  and  notes ;  2  Kent,  (5th  ed.)  494. 
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Baxji  or    stock  ((),  need  not  be  in  writing:;  none  of  these  being  goods,  wares, 

(^^^''      or  merdiandises  within  the  statute.^ 

^•^'^^'^^^^       And  a  distinction  was  at  one  time  made  between  executory  and  ex- 

^^t^   united  agreements  for  the  sale  of  goods, — it  being  considered,  that 

the  latter  only  were  within  the  statute.     But  this  opinion  has  long 

been  overruled  (c).^ 

So2ta  not  ^*  ^^  ^^  ^®^^»  *^*^  ^^  ^^®  thing  sold  be,  at  the  time,  in  esse, 
mene.  though  in  an  imperfect  state,  and  the  parties  evidently  oonteniplate, 
in  substance,  a  sale  of  goods,  the  statute  applies ;  as  in  the  case  of 
a  contract  for  flour,  which,  at  the  time  of  the  sale,  was  unground  (d).* 
But  the  statute  was  held  not  to  apply  to  contracts  to  make  or  com- 
plete and  deliver,  infuturOy  goods  not  in  existence,  and  consequently 
not  capable  of  delivery,  or  part  acceptance,  at  the  time  of  the  bar- 
gain, such  as  a  contract  to  make  or  build  a  ship,  a  chariot,  or  the 
Eke  (e)> 

(b)  Hezeltine  v,  Siggers,  1  Ezch.  856.         West  Middlesex  Waterworlis  Company  v. 

(c)  Rondeau  v,  Wyatt,  2  H.  fil.  63 ;  Suwerkropp,  Moo.  &  M.  408,  is  a  contract 
Cooper  V.  Elston,  7  T.  R.  14.  for  the  sale  of  goods. 

(d)  Garbutt  v,  Watson,  6  B.  &  Aid.  («)  Towers  v.'  Osborne,  1  Str.  506; 
613;  a  C.  1  D.  &  R.  219.  Gardner  v.  Cooper  v.  Elston,  7  T.  R.  17 ;  Buxton  «. 
Joy,  9  Metcalf,  177.  A  contract  to  seU  Bedall,  3  East,  305  ;  Mucklow  v.  Mangles, 
oil  not  then  expressed  from  seed  in  the  1  Taunt  318,  320 ;  Emmerson  r.  Heells,  2 
vendor's  possession;  Wilks  v.  Atkinson,  Taunt  42;  GroTes  v.  Buck,  3  M.  &  S. 
6  Taunt  11 ;  or  to  supply  a  house  with  178. 

pipes  to  be  laid  in  a  specified  manner; 

1  A  contract  for  the  sale  of  shares  in  a  manufhcturing  corporation,  is  a  contract 
for  the  sale  of  goods  or  merchandise  within  the  statute  of  frauds.  Tisdale  v.  Harris, 
20  Pick.  9  ;  4  Wheat.  89,  note ;  Thompson  v.  Alger,  12  Metcalf,  428 ;  Southern  life  & 
Trust  Ins.  Co.  v.  Cole,  4  Florida,  359.  So  is  a  contract  for  the  sale  of  promissory 
notes.  Baldwin  v,  Williams,  3  Met.  365.  A  transfer  of  stock  in  a  monied  corporation 
is  good  as  between  the  yendor  and  vendee,  although  not  registered  in  the  transfer 
book  of  the  corporation,  notwithstanding  a  statute  provision,  that  no  transfer  shall 
be  valid  unless  so  registered ;  the  evidence  of  right  to  the  stock,  as  between  the-par- 
ties  themselves,  not  being  within  the  purview  of  the  statute.  Commercial  Bank  v. 
Kortright,  22  Wendell,  348 ;  Bradley  v,  Holdsworth,  3  Mee.  &  W.  422 ;  Sargent  v. 
Fmnklin  Ins.  Co.  8  Pick.  90.    But  see  Fiske  v,  Carr,  20  Maine,  301. 

>  See  Bennett  v.  Hull,  10  Johns.  364 ;  Crookshank  v,  Burrell,  18  Johns.  58 ;  SewaU 
V.  Fitch,  8  Cowen,  215.  Executory  contracts  may  generally  be  avoided  under  the 
statute  of  frauds,  where  the  requisites  of  that  statute  are  not  complied  with.  £ich- 
elberger  ».  M'Cauley,  6  Har.  &  J.  213 ;  Cason  v.  Cheely,  6  Geo.  554. 

*  The  mere  fact,  that  the  article  sold  is  not  to  be  deUvered  immediately,  dpes  not 
take  the  case  out  of  the  statute.  Jackson  v.  Covert,  5  Wendell,  139.  See  Lamb  v, 
Cbrafts,  12  Metcalf,  353,  356.  A  contract  for  the  sale  of  a  boat-load  of  wheat,  to  be 
delivered  at  a  subsequent  day,  is  within  the  statute.  Jackson  v.  Covert,  5  Wendell, 
139.  So  an  agreement  for  the  delivery  of  a  quantity  of  planks  for  ship-building,  at 
a  future  time  and  at  a  specified  price,  is  a  contract  for  the  sale  of  goods  within  the 
statute.  Waterman  v.  Meigs,  4  Cushing,  497.  So  a  contract  for  the  sale  of  candles, 
to  be  manufactured  and  delivered  at  a  future  specified  period,  is  a  contract  for  the 
sale  of  goods  within  the  statute  of  firauds  in  Massachusetts.  Gardner  v.  Joy,  9  Met- 
calf, 177.  See  Seymour  v.  Davis,  2  Sandf.  Sup.  Ct.  239.  "  Where  a  person  stipulates 
for  the  future  sale  of  articles,  which  he  is  habitually  making,  and  which,  at  the  time, 
are  not  made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not  a  oontract  for 
labor ;  otherwise,  when  the  article  is  made  pursuant  to  the  agreement''  Vw  Shaw, 
C.  J.,  in  Lamb  v.  Crafts,  12  Metcalf,  356. 

But  a  contract  to  deliver  wheat  at  a  future  period,  where  the  wheat  at  the  time  of 
the  contract,  was  unthreshed,  has  been  held  not  to  be  within  the  statute.  Eichelber- 
ger  t.  M'Cauley,  5  Harr.  &  John.  213.  So,  where  there  was  a  contract  to  deliver 
flour  to  be  ground  out  of  wheat,  which  had  been  bargained  for  by  the  promisor,  but 
not  yet  received ;  this  was  held  not  to  be  a  contract  for  the  sale  of  goods.  Bronson  «. 
Wiman,  10  Barbour  Sup.  Ct  406. 

*  The  doctrine  that  contracts  for  the  sale  of  goods,  where  work  and  labor  are  to  be 
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By  the  statute  9  Geo.  4,  c.  14,  s.  7,  however — after  reciting  that    Sale  or 
it  had  heen  held,  that  the  English  and  Irish  (/)  Statutes  of  Frauds,      G«>^«- 
as  to  the  sale  of  goods,  did  not  extend  to  certain  executory  contracts  ^-^^n^"^^ 
for  the  sale  of  goods,  which  nevertheless,  were  within  the  mischief  \^^^'j'  ^' 
thereby  intended  to  be  remedied ;  and  that  it  was  expedient  to  ex- 
tend the  said  enactments  to  such  executory  contracts,  it  was  enacted, 
— ''  That  the  said  enactments  shall  extend  to  all  contracts  for  the 
mde  of  good»y  of  the  value  of  ten  pounds  sterling  and  upwards,  not- 
withstanding the  goods  may  be  intended  to  be  delivered  at  some  fur 
ture  time  or  may  not  at  the  time  of  such  contract,  be  actually  made, 
procured^  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  ^making  or  completing  thereof,  or  rendering  the  same  [  0345  1 
fit  for  deJioery.^^ 

And  it  is  now  settled,  that  a  sale  of  goods  by  public  auction  is  Sa'io.i>y 
within  the  Statute  of  Frauds  {g)  ;^  and  it  is  clear  that  the  statute  ap-  *^  ^"' 
plies  to  contracts  of  sale  made  in  market  overt  (h). 

It  seems,  moreover,  that  if  the  price  amount  to  101.,  the  contract  ^^  °**y 
is  within  the  statute,  although  at  the  time  of  the  bargain  it  was  un-  tainr^'" 
certain  whether  the  price  would  amount  to  that  sum(2).     And  it  is  not 
material  that  the  price  agreed  upon  was  enhanced  by  the  fact,  that 
the  vendor  had  to  incur  an  expense  in  causing  the  goods  to  be  con- 
veyed to  the  purchaser  (k). 

But  in  Cobbold  v.  Gaston  (I),  it  was  decided,  that  an  agreement  by 
the  master  of  a  ship,  to  convey  com,  within  a  given  time,  from  I.  to 
H.,  and,  having  delivered  it  at  H.,  to  fetch  from  B.  and  deliver  to  the 
plaintiff  at  I.  a  cargo  of  coals,  at  298.  per  chaldron,  to  be  paid  for  on 
delivery,  was  not  within  the  Statute  of  Frauds,  and,  therefore,  need 
not  be  in  writing :  for  the  Court  thought  there  was  no  contract  by  the 
master  of  the  ship  to  sell  coals,  but  only  to  procure  and  provide  them 
for  the  plaintiff,  at  B.,  and  afterwards  bring  them  to  I. ;  and  that,  if 

(/)  The  statute  9  Geo.  4,  c.  14,  does  Hinde  v,  Whitehouse,  7  East,  568. 

not  extend  to  Scotland.    See  sect  9.  (t)  Watts  v.  Friend,  10  B.  &  C.  448, 

(y)  Hinde  v.  Whitehousc,  7  East,  668;  449,  n. 

Kcnworthy  v.  Schofield,  2  B.  &  C.  945  ;  S.  (k)  Anstey  v,  Emery,  4  M.  &  S.  262. 

C.  4  D.  &  R.  556.  m    8  Moore,  456 ;  and  S.   C.  1  Bing. 

(h)    See    per    Lord    Ellenboroagh,    in  399 ;  sed  qu. 

bestowed  on  them,  previous  to  delivery,  are  not  within  the  statute  of  frauds,  is  only 
to  be  extended  to  cases  where  the  work  and  labor  to  be  done  may  be  considered  parts 
of  such  contracts.  Eichelberger  v.  M'Cauley,  6  Har.  &  J.  218  ;  Cason  v.  Cheely,  6 
Georgia,  554 ;  Sewall  v.  Fitch,  8  Cowen,  215  ;  Mixer  v.  Howarth,  21  Pick.  205 ;  Downs 
V.  Bobs,  23  Wend.  270.  The  statute  of  frauds  does  not  apply  to  contracts  for  the  man- 
ufacture and  delivery  of  articles.  Hight  v.  Ripley,  19  Maine,  137 ;  Cummings  v, 
Dennett,  26  Maine,  397 ;  Bronson  v.  Wiman,  10  Barbour,  406. 

An  agreement  to  make  machines  for  a  specified  price,  and  to  find  the  materials 
therefor,  is  not  within  the  statute  of  frauds.  Spencer  v.  Cone,  1  Met  283  ;  Alien  v, 
Jarvis,  20  Conn.  38.    See  Crookshank  v.  Bussell,  18  Johns.  58. 

^  The  cases  on  this  subject  and  to  this  point  are  cited  in  note,  ante,  272.  The  auc- 
tioneer or  his  clerk  is  the  agent  of  both  parties,  and  lawfully  authorized  by  the  pur- 
chaser, either  of  lands  or  goods,  to  sign  the  contract  of  sale  for  him  as  the  highest 
bidder.  The  writing  of  his  name  as  the  highest  bidder  in  the  memorandum  of  the 
sale  by  the  auctioneer  or  his  clerk,  immediately  on  receiving  his  bid,  and  knocking 
down  the  hammer,  is  a  sufficient  signing  of  the  contract  within  the  statute  of  frauds, 
so  as  to  bind  the  purchaser.  The  bid  of  the  purchaser,  announced  by  him  to  the 
auctioneer,  gives  the  auctioneer  authority  to  write  down  his  name,  and  the  authority 
of  the  agent  need  not  be  in  writing.    2  Kent  (5th  ed.)  539,  510. 
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the  defendant  had  found  it  impossible  to  procure  coals  at  B.,  no  action 
would  have  lain  against  him  for  breach  of  a  contract  to  deliver  coals. 
Contracts  for  the  sale  of  tree$  and  growing  crops,  as  they  are  af- 
fected by  the  Statute  of  Frauds,  have  been  already  considered  (971). 

2.  Next,  as  to  the-  provisions  of  the  statute,  with  reference  to 
what  shall  constitute  a  valid  contract  for  the  sale  of  goods. 

Now,  in  order  to  this,  the  buyer  must,  first,  "  accept  part  of  the 
goods  sold,  and  actually  receive  the  same  f'  and  this  clause  has  been 
expounded  as  follows ;  viz.  that  "  in  order  to  satisfy  the  statute, 
there  must  be  a  ddivery  of  the  goods  by  the  vendor,  with  an  inten- 
tion of  vesting  the  right  of  possession  in  the  vendee;  and  there 
must  be  an  (ictvxjil  acceptance  by  the  latter,  with  an  intention  of 
taking  to  the  possession  as  owner  (n)."  ^ 

But  although  the  acceptance  must  be  unequivocal  (0),  still  it  ^ay 
be  constructive  ;^  and  the  question  whether,  under  all  the  circum- 
stances, there  has  been  an  acceptance  or  not,  is  matter  of  fact  for 
the  jury,  not  matter  of  law  for  the  Court  {p).^ 

It  has  been  holden,  that  a  written  order,  given  by  the  seller  of 
goods  to  the  buyer,  directing  the  Dock  Company,  or  person  in  whose 
care  the  goods  are,  to  deliver  them  to  the  vendee,  is  a  sufficient  de- 


(m)  Ante,  272,  273. 

(n)  Per  Our.,  Phillips  v.  BistoUi,  2  B.  & 
C.  611,  613 ;  S.  C.  3  D.  &  R.  827.  And 
see  Cnnliffe  v,  Harrison,  6  Bzoh.  903. 

(0)  Per  Best,  C.  J.,  Nioholle  v.  Plume,  1 
C.  &  P.  273 ;  Hanson  v.  Armitage,  1  D.  & 
R.  128 ;  &  G.  6  B.  &  Aid,  657.  The  ocn- 
dw  must  dearly  prove  that  the  statute 


has  been  satisfied ;  Maberly  «.  Sheppard, 
10  Bine.  102,  per  Tindal,  C.  J. 

(p)  Bushel  V.  Wheeler,  16  Q.  B.  442 : 
8  Jur.  632,  634 ;  Edan  v,  Dudfield,  1  Q.  B. 
302,  307 ;  Lillywhite  v.  DeTereuz,  16  M.  & 
W.  286,  291.  Stephenson  v.  Clark,  20 
Vermont,  624. 


1  Cunliffe  v,  Harrison,  5  Eng.  Law  &  £q.  639 ;  Clark  v.  Tucker,  2  Sandf.  Sup.  CL 
167 ;  Belt  v.  Marriott,  9  Gill,  331.  The  question,  as  to  the  effect  of  an  aoeeptanoe  to 
satisfy  the  statute  of  frauds,  arose  in  Snow  v.  Warner,  10  Metcalf,  132,  and  Mr.  Jus- 
tice Hubbard  said :  **  We  are  fully  of  opinion,  that  the  aooeptance  must  be  proTed  by 
some  clear  and  unequivocal  act  of  the  party  to  be  charged.  The  statute,  by  its  lan- 
g^ge,  requires  it,  and  the  construction  it  has  received  gives  full  force  to  that  lan- 
guage. But  we  cannot  say  that,  to  bind  the  purchaser,  the  acceptance  can  only  be 
by  him  personally.  The  statute  in  terms  provides,  that  an  agent  may  bind  his  prin- 
cipal by  a  memorandum  in  writing.  If,  then,  an  agent  can  purchase,  we  think  it 
clearly  follows — there  being  no  prohibitory  clause — that  an  agent  duly  authorised 
may  also  receive  purchased  property,  and  thus  bind  the  principal.  It  is  in  accordance 
with  the  rights  and  duties  of  )  rincipals  and  agents  in  other  cases,  and  for  the  fVurtV 
erance  of  trade  and  commerce."  Frostburg  Mining  Co.  v.  New  England  Glass  Ca 
Sup.  Court,  Mass.  Suff.  March,  1862,  not  yet  reported. 

An  aooeptance  after  action  brought  will  not  satisfy  the  statute,  so  as  to  enable  the 
vendor  to  recover  in  that  action ;  nor  will  a  memorandum  made  after  action  brought 
be  sufficient  for  that  action.  Bill  v.  Bement,  9  Mees.  &  Welsh.  37 ;  Fisher  r.  Thom- 
linson,  1  Mann  &  Gr.  773 ;  Elliott  v.  Thomas,  3  Mees.  &  Welsh.  170;  Eastwood  v. 
Kenyon,  11  Adol.  &  £11.  438;  Buttermere  v.  Hayes,  6  Mees.  &  Welsh.  466. 

2  Bailey  v,  Ogden,  3  John.  399 ;  Cutwater  0.  Dodge,  6  Wendell,  397.  On  a  sale  of 
chattels,  a  delivery  of  part,  and  an  agreement  to  deliver  the  key  of  a  shop  containing 
the  residue,  to  a  third  person,  and  an  actual  delivery  of  the  key  to  such  third  person, 
for  the  use  of  the  vendee,  is  a  sufficient  delivery  of  the  whole,  and  will  enable  the 
vendee  to  maintain  trespass  against  a  subsequent  purchaser,  fh>m  the  original  owner 
of  the  chattels  under  look  and  key,  notwithstanding  such  subsequent  purchaser  first 
gets  actual  pouettUm  of  them  by  borrowing  the  key  of  the  idiop  from  the  third  person, 
with  whom  it  was  so  left.    Chappel  v.  Marvin,  2  Aiken,  79. 

«  Bailey  v,  Ogdens,  3  John.  399,  420. 
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livery  within  the  statute  (q).^  But  it  is  necessary,  in  snch  case,  not  SUu  or 
only  that  the  parchaser  should  accept  the  delivery  order,  but  that  ^^ 
the  party  holding  the  goods  should  recognise  the  order,  and  agree 
with  the  vendor  to  hold  the  goods  for  him ;  ^  for,  until  he  has  so 
agreed,  he  acts  as  the  agent  of  the  vendor,  and  there  is  no  delivery 
to  the  vendee  (r).  It  seems,  however,  that  a  transfer  of  wine,  sold 
by  parol,  in  the  books  of  London  Dock  Company,  would,  if  made  by 
the  vendee's  assent,  amount  to  a  symbolical  delivery  («).  So,  where 
there  was  evidence  that,  after  a  bargain  and  sale  of  a  stack  of  hay 
on  the  spot,  the  vendee  actually  sold  part  of  it  to  another  person,  by 
whom,  though  against  the  vendee's  approbation,  it  was  taken  away; 
this  was  considered  sufficient  to  warrant  the  jury  in  finding  a  delivery 
to,  and  acceptance  by  the  vendee,  to  satisfy  the  statute(t).^    And  rf 

(q)  Searle  v.  Keeyes,  2  Esp.  R.  698,  per  («)  Per  Best,  C.  J.,  Procter  p.  Jones,  2 

Ejre,  C.  J.  C.  &  P.  632,  636. 

(r)  Farina  v.  Home,  16  M.  &  W.  119,  (t)  Chaplin  v.  Rogers,  1  East,  192 ;  ob- 

123;    Laeas  v.  Dorrien,  7   Taunt.  278;  serred  upon  in  Mainly  v.  Sheppard,  10 

Bentall  v.  Bom,  3  B.  &  C.  423 ;  a  G.  6  D.  Bing.  99. 
&  R.  284. 

1  Where  goods  were  sold  while  they  were  in  the  possession  of  a  bailee  on  storage, 
ft  deliyery  of  the  certificate  of  the  bailee,  acknowledging  that  he  had  the  goods  in  his 
possession  on  storage,  was  considered  as  a  sufficient  deliyery  of  the  goods.  Chapman 
V.  Searle,  3  Pick.  38 ;  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick.  459.  See  Wilkes 
«.  Ferris,  5  Johns.  346 ;  HoUingworth  v.  Napier,  3  Caines,  182 ;  Tuzworth  v.  Moore,  9 
Pick.  349 ;  Miggins  v.  Chessman,  9  Pick.  7  ;  Appleton  v.  Bancroft,  10  Metcalf,  236 ; 
Linton  v,  Butte,  7  Barr,  89. 

<  See  Stanton  v.  Small,  3  Sandf.  Sup.  Ct  230 ;  Suydam  v.  Clark,  2  Sandf.  Sup.  Ct. 
133 ;  Carter  o.  Willard,  19  Pick.  1 ;  Barney  v.  Brown,  i  Vermoni,  874 ;  Spaulding  v. 
Austin,  lb.  555 ;  Harding  v.  James,  4  lb.  462 ;  Pierce  v.  Chipman,  8  lb.  334 ;  Potter 
V.  Washburn,  13  lb.  568 ;  Merritt  v.  Miller,  13  lb.  416.  An  agreement  with  the  Ten- 
dor  about  the  storage  of  goods,  and  the  delivery  by  him  of  the  export  entry  to  the 
agent  of  the  vendee,  were  held  not  to  be  sufficiently  certain  to  amount  to  a  construc- 
tive delivery,  or  to  afford  an  indicium  of  ownership.  Bail^  v.  Ogden,  3  Johns.  309. 
Bee  Jackson  v.  Watte,  1  M'Cord,  288. 

The  cargo  of  a  ship  at  sea  may  be  transftrred  by  a  deliveiy  of  the  bill  of  lading, 
with  an  assignment  indorsed  on  it  Peters  v.  BaUistief,  3  Pick.  496.  So,  if  the  cargo 
of  a  ship  at  sea  be  sold,  a  deliveiy  of  the  invoice,  with  an  assignment  upon  it,  there 
being  no  bill  of  lading  in  the  possession  of  the  vendor,  is  a  symbolical  delivery  of  the 
eargo,  and  sufficient  to  transfer  the  property,  even  against  the  creditors  of  the  vendor. 
Gaj^ner  p.  Howland,  2  Pick.  (2d  ed.)  609,  and  notes.  But  a  mere  delivery  of  the  biU 
of  lading,  without  any  indorsement  or  other  assignment,  will  not  transfer  the  proper- 
ty to  the  person  to  whom  it  is  delivered.  Stone  p.  Swift,  4  Pick.  389.  The  delivery  of 
ft  deed  of  transftr  of  a  ship  at  sea,  passes  the  title  to  the  vendee,  subject  only  to  be 
defeated  by  his  negligence  in  not  taking  possession  of  her  within  a  reasonable  time 
after  her  return  to  port.  Brinley  p.  Spring,  7  GreenL  241 ;  Gardner  v.  Howland,  2 
Pick.  602 ;  Joy  p.  Sears,  9  Pick:  4 ;  Tucker  v.  Buffington,  16  Mass.  477  ;  Badlam  p. 
Tneker,  1  Pick.  389 ;  Ihimer  p.  Coolidge,  2  Met  360.  The  same  principle  applies  to 
the  sale  of  all  other  chattels  in  the  same  or  a  similar  situation.  Pratt  v.  Parkman, 
24  Pick.  46,  47';  GaUop  p,  Newman,  7  Pick.  283  ;  Gardner  v.  Howland,  2  Pick.  602 ; 
Qibeon  v.  Stevens,  8  Howard,  (U.  S.)  384,  399,  400. 

If  goods,  sold  while  at  sea,  are  by  the  contract  of  sale  to  be  delivered  to  the  pur- 
diaser  on  their  arrival  at  their  port  of  destination,  and  the  purchaser  have  no  person 
there  at  that  time  to  receive  them,  the  master  of  the  vessel,  to  whom  the  goods  were 
originally  consigned,  when  unlading  them,  is  to  be  deemed  the  agent  of  the  seller  in 
delivering,  and  of  the  purchaser  in  receiving  thesL  Smith  v,  Davenport,  34  Maine, 
520. 

*  Jewett  p.  Warren,  12  Mass.  300.  The  law  relating  to  the  deliveiy  of  personal 
property  accommodates  itself  to  the  nature  of  the  property  to  be  delivered.  Boynton 
9.  Veazie,  24  Maine,  286.  Thus  when  all  the  logs  and  boards  designated  by  a  par- 
ticular mark  are  sold  while  floating  upon  the  waters,  a  constructive  or  symbolical 
delivery  only  is  required.    In  such  a  case  the  delivery  of  one  raft  of  boajxls,  upon 
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Salb  or  there  be  a  bargain  and  sale  of  goods  which  are  already  in  &e  posses^ 
OooM.  qJqj^  Qf  vendee,  and  his  conduct  in  dealing  with  the  goods  is  wholly 
^•^""^^""^^  inconsistent  with  the  supposition,  that  his  former  possession  contin- 
ues unchanged, — as  if  he  sell  s>v  dispose,  or  attempt  to  sell  or  dis- 
pose, absolutely,  of  the  whole  or  any  part  of  them — ^he  may  properly 
be  said  to  have  accepted  and  received  such  goods,  so  as  to  take  the 
case  out  of  the  operation  of  the  statute  (u). 

But  ii^  NichoUe  v.  Plume(a;),  where  the  goods,  baring  been  ordered 
verbally,  were  sent  by  a  wagon  to  the  defendant,  who  refused  to 
•  take  them  in,  but  caused  them  to  be  lodged  in  a  warehouse  near  his 
premises,  but  not  belonging  to  him  ;  and  the  goods  were  neither 
returned,  nor  was  any  notice  given  by  defendant  that  he  would  not 
accept  them,  Best,  C.  J.,  held,  that  there  had  been  no  delivery  and 
acceptance  to  satisfy  the  statute. 

So,  where  goods  were  agreed  to  be  bought  in  a  foreign  country, 
[  *347  J  the  delivery  of  them  on  board  a  ship  chartered  by  the  buyer  ^as 
held  not  to  be  a  sufficient  delivery,  to  render  unnecessary  a  memoran- 
dum of  the  bargain  as  required  by  the  statute  (y).  ^ 

So,  where,  by  direction  of  the  defendant,  timber  was  sent  by  the 
plaintiff  to  the  defendant  by  railway,  and  an  invoice  was  sent  to 
the  defendant  a  few  days  afterwards  ;  but  the  defendant,  although 
he  told  the  railway  clerk,  on  being  informed  of  the  arrival  of  the 
timber,  that  he  would  not  take  it,  did  not  return  the  invoice  to  the 
plaintiff  for  several  weeks  ;  it  was  held,  that  there  was  not  sufficient 
evidence  to  warrant  the  jury  in  finding  that  the  timber  had  been  ac- 
cepted so  as  to  satisfy  the  statute  (z). 

But  where  the  buyer  of  goods  which  had  been  forwarded  ac- 
cording to  order,  did  not  give  the  seller  notice  that  he  would  not 
receive  them,  until  six  or  seven  months  after  he  had  been  informed 
of  their  arrival  at  the  carrier's  warehouse,  it  was  held,  that  there 
was  evidence  to  go  to  the  jury  of  an  acceptance  to  satisfy  the  stat- 
ute (a). 

It  has  been  held,  however,  that  even  if  a  purchaser  of  goods  re- 
ceived them  into  his  warehouse,  and,  intending  to  examine  into 
their  quality,  treats  them  in  a  manner  which  materially  alters  their 
condition, — as  by  removing  them  from  hogsheads  into  bags, — it  is 
not  necessarily  to  be  inferred  from  that  fact  alone,  that  he  finally 
accepts  the  goods  (6). 

So,  the  defendant's  acts,  e.  g.  in  selecting  and  cutting  goods,  such 
as  linen-drapery,  from  a  larger  bulk ;  or  measuring  and  marking 
them,  and  ordering  a  bill  of  parcels  to  be  sent  witn  the  goods,  do 

(tt)    Lillywhite   v.  Deyereax,  Edan  0.  277. 
Dudfield,  tupra,  (a)  Bushel  v.  Wheeler.  15  Q.  B.  442 ;  8 

(x)  1  G.  &  P.  272.  Jur.  532 ;    and  see  fVurther,  Gormaxi  v. 

(y)  Apebal  v.  Levy,  10  Ding.  376.  Boddy,  2  C.  &  E.  145. 
(2)   Norman  v,  PhilUps,   14  M.  &  W.        (6)  Curtis  v.  Pugh,  10  Q.  B.  111. 


the  water,  having  the  same  mark  as  of  the  logs  upon  it,  for  the  whole  lumber  thus 
marked,  would  aSford  sufficient  evidence  of  such  a  delivery.  Boynton  p.  Yeazie,  24 
MainOt.  28(). 

1  See  Frostburg  Mining  Co.  v.  New  England  Glass  Co.  Sup.  Ct.  Mass.  Snff.  Maroh  T. 
1852,  not  yet  reported. 
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not  constitute  a  sufficient  acceptance  (c).     But  where  the  defendant     Sau  of 
selected  some  sheep  from  -  the  plaintiff's  flock,  and  verbally  agreed     ^^^^^ 
to  purchase  them,  and  the  plaintiff,  by  the  defendant's  orders,  after-  ^-^"v"^-^ 
wards  delivered  the  sheep  at  a  field  of  the  defendant's,  whence  the 
defendant  had  them  removed  to  his  farm  ;  and,  on  their  arrival  at 
the  farm,  had  them  counted  over,  and  said  they  were  all  right :  it 
was  held,  that  this  was  evidence  of  an  acceptance  so  as  to  satisfy  the 
statute,  although,  on  the  next  day  after  seeing  the  sheep,  the  de- 
fendant wrote  to  the  plaintiff,  repudiating  them  as  not  being  the 
sheep  he  had  purchased ;  and,  on  the  plaintiff  refusing  to  make  an 
abatement  in  the  price,  sent  them  back  to  him  (d). 

So  it  seems,  that  marking  casks  of  wine,  sold  by  parol  and  lying 
at  the  London  Docks,  with  the  initials  of  the  purchaser,  **at  his  re-  [  ^348  ] 
quest  and  in  his  presence,  cannot  be  considered  a  sufficient  acceptance 
within  the  statute ;  at  least,  if  the  time  of  payment  had  not,  when 
the  casks  were  so  marked,  been  fixed,  so  that  the  contract  was  then 
complete  (e).  And  in  no  case  can  the  marking  of  goods  with  the 
name  of  the  purchaser,  by  his  consent,  constitute  an  acceptance 
within  the  act,  unless  it  appear  from  the  evidence  that  the  goods 
have  been  delivered  to  the  purchaser  (/).^ 

So  where  goods  of  the  value  of  144i.  were  made  to  order,  and  re- 
mained in  the  possession  of  the  vendor,  at  the  request  of  the  ven- 
dee, with  the  exception  of  a  small  part,  which  the  latter  took  away  ;* 
it  was  held,  that  there  was  no  acceptance  of  the  residue  within  the 
statute  (g). 

Nor  will  the  removal  of  the  goods  by  order  of  the  defendant  in 
the  vendor's  own  boat,  to  another  warehouse  of  his  own  or  his 
agent's,  on  a  stage  towards  the  defendant's  residence,  amount  to  a 
sufficient  acceptance  (A). 

And  where  goods  were  knocked  down  to  a  bidder  at  an  auction, 
and  handed  to  him,  and  after  they  had  been  in  his  possession  for 
some  minutes,  he  refused  to  take  them  ;  it  was  held  to  be  a  ques- 
tion for  the  jury,  whether  there  had  been  a  complete  delivery  and 
acceptance  between  the  parties ;  it  appearing  that,  by  the  Conditions 
of  sale,  the  vendee  was  to  pay  a  deposit  and  the  residue  of  the  price, 
before  he  removed  the  goods  (i). 

(c)  Baldey  v.  Parker,  2  B.  &  C.  37 ;  S.  the  defendant's  agont,  in  the  presence  of 
C.  d  D.  <&  R.  220.  aU  parties,  amounted  to  a  delivery  under 

(d)  Saunders  v.  Topp,  4  Ezch.  890,  the  statute.  But  this  decision  seems  to 
39o;  18  L.  J.,  Exch.  374.  be  doubtful.    See  Saunders  v.    Topp,  4 

(«)  Proctor  V'  Jones,  2  C.  &  P.  532.    In  Exch.  390,  393, 
this  case  the  prices  had  been  mentioned,        (/)  Bill  v.  Bament,  9  M.    &  W.  36 ; 

but  the  time  of  payment  was  not  £xed.  Hodgson  v.  Le  Bret,  1  Camp.  233 ;  cited 

In  Anderson  v,  Scott,   1   Camp.   23o,  n.  in  Boulter  v.  Amott,  1  C.  &  M.  334. 
(cited  in  Boulter  v.  Amott,  1  C.  &  M.         (a)  Thompson  v,  Maceroni,  3  B.  d^  C, 

33i),  Lord  Elienborough  held,    that  the  1 ;  S.  C.  4  D.  &  R.  619. 
cutting  of  the  pegs  in  the  casks,  by  which        (h)  Anstey  v.  Emery,  4  M.  d^  S.  262.  • 
the  wine  was  tasted,  and  the  marking  of        (t)  Phillips  v.  BistoUi,  2  B.  <&  G.  511 ; 

the  pluntirs  initials  on  the  casks  by  a  C.  3  D.  &  R.  822. 

^  The  selecting  and  marking  of  sheep  in  the  possession  of  one  who  is  desired  to 
retain  possession  of  them  for  the  vendee,  was  held  to  be  sufficient  deliyery  to  complete 
the  sale,  and  pass  the  property.  Barney  f .  Brown,  2  Vermont,  374.  See  the  People 
r.  Haynes,  14  Wend.  646 ;  Ante,  337,  note. 

*  Dole  p.  Stimpson,  21  Pick.  384.    See  Legg  v,  Willard,  17  Pick.  140. 
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tUiM  m        So  although,  as  we  have  seen  (Jk),  there  are  cases  in  which  the 

Goods.     Courts  have  held  that  there  was  a  safficient  selection  and  appropri- 

^<i'^^>^'^^^  ation  of  goods,  part  of  a  larger  hulk,  to  vest  the  property  in  the 

particular  part  in  the  vendee ;  it  most  still  he  borne  in  mind,  that, 

in  these  cases,  the  property  will  not  pass,  if  the  provisions  of  the 

Statute  of  Frauds  have  not  been  complied  with. 

f2^^^       So  the  right  of  the  vendor  to  retain  possession  of  the  goods  as  a 

whilst        lien  for  the  prioe,  and  the  absence  of  any  fact  showing  the  aban- 

vendor'B     donment  of  such  lien,  have  in  many  cases  been  used  as  a  test,  in 

tiiiiies.        order  to  discover  whether  there  has  been  a  sufficient  delivery  and 

[  ^349  1  acceptance  to  satisfy  the  statute  (2).    And  it  is  dear  that  ^there  can 

be  no  acceptance  and  receipt  by  the  purchaser,  while  the  lien  of  the 

vendor  remains ;  for  the  vendor's  lien  necessarily  supposes  that  he 

retains  possession  of  the  goods  (911). 

Thus,  in  Elmore  v.  Stone  (n),  it  appeared  that  the  plaintiff,  who 
kept  a  livery  stable,  and  was  a  horse  dealer,  having  demanded  a  cer- 
tain sum  as  a  price  of  the  horses  in  question,  the  defendant,  after 
offering  a  less  price,  which  was  rejected,  at  length  sent  word  that 
**  the  horses  were  his,  but  that,  as^ad  neither  servant  nor  stable, 
the  plaintiff  must  keep  them  at  livery  for  MmJ'  The  plaintiff,  upon 
this,  removed  them  out  of  his  sale  stable  into  another  stable.  And 
the  Court  held,  that  this  amounted  to  a  delivery  within  the  Statute 
of  Frauds  ;  that  there  was  a  change  of  possession  ;  that  the  plain- 
tiff had  given  up  Jiis  Hen  far  the  price;  and  that  he  held  the  horses, 
not  as  owner,  but  as  any  other  livery  stable  keeper  might  have 
done.^  Again,  in  the  case  of  Carter  t;.  Touissant  (0),  the  facts  were, 
that  a  horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  for 
payment  of  the  price.  The  horse  was  to  remain  with  the  vendor 
for  twenty  days,  without  any  charge  to  the  vendee ;  and  at  the  ex- 
piration of  that  time,  the  horse,  which  had  been  previously  fired, 
with  the  defendant's  approbation,  was,  by  his  direction,  sent  to  grass 
and  entered  as  one  of  the  vendor's  horses.  The  Court,  however, 
held,  that  there  had  been  no  acceptance  of  the  horse  by  the  vendee, 
within  the  statute ;  and  they  distinguished  the  case  from  that  of 
Elmore  v.  Stone,  on  the  ground  that  the  plaintiff's  character  as 
owner  remained  unchangea  from  first  to  last ;  that  he  could  not 
have  been  compelled  to  deliver  the  horse,  without  the  payment  of 
the  money ;  but  that  the  case  might  have  been  difierent,  had  the 
horse  been  sent  to  pasture,  and  entered  in  the  defendant's  name  by 
his  direction. 

(*)  Ante.  838.  B.  428,  438. 

(Z)  BLU  r.  Bament,  9  M.  d^  W.  36.  41 ;        (n)  1  Taunt.  458.    This  cue  has  been 

PhilUps  V.  BistolU,  2  B.  &  C.  511.  514 ;  donbted ;    eee  per  Baylej.    J.,   How«  v, 

a  C.  3  D.  «(  B.  822 ;  Hawes  v.  Watson,  2  Palmer.  3  B.  &  Aid.  324 ;  and  Best.  C.  J., 

B.  &  C.  540 ;  S.  C.  4  D.  &  R  22 ;  Baldey  Proctor  v,  Jones.  2  C.  &  P.  534.  But  it 
V,  Parker.  2  B.  &  G.  44;  Maberley  v,  seems  not  to  bare  been  exprwiy  orer- 
Sheppard,  10  Bing.  101,  102,  per  Kndal,  ruled;  see  Smith  v.  Surman,  9  B.  &  a 

C.  J.  570.  per  Bayley,  J. 
(m)  Per  Cur.,  Morton  v,  Tibbett,  15  Q.        (0)  5  R  A  Aid,  855. 


^  See  O^hant  r.  Bsker,  5  Denio,  879. 
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So,  in  Tempest  v,  Fitzgerald  (p),  A.  agreed  to  parchaae  a  horse     Siu  ov 
from  B.,  for  ready  money,,  and  to  take  him  within  a  time  agreed      ^^^^^^"^ 
upon.     About  the  expiration  of  that  time,  A.  rode  the  horse,  and  ^^^^v-"^/ 
gave  directions  as  to  its  treatment,  but  requested  that  it  might  re- 
main in  6/s  possession  for  a  further  time,  promising  that  he  would 
then  fetch  it  away  and  pay  the  price ;  to  which  B.  assented.     The 
horse  died  before  A.  paid  the  price,  or  took  ^t  away :  and  the  Court  r  0350  ] 
held,  that  there  had  been  no  sufficient  acceptance  of  the  horse  to 
render  the  vendee  liable  for  the  price, — on  the  ground,  that  the  pay- 
ment of  the  price  was  to  be  an  act  concurrent  with  the  delivery  of  ^ 
the  horse ;  that  the  defendant'had  no  property  in  the  horse  till  the 
price  was  paid ;  and  that  he  could  not,  till  then,  exercise  any  act 
of  ownership,  so  as  to  change  the  property,  which  consequently  re- 
mained in  the  vendor.^ 

ip)  3  &  &  Aid.  68a 

^  On  a  sale  with  deliverj  of  a  chattel,  at  a  fixed  price,  to  be  pud  oa  a  certain  dajv 
but  until  paid  the  title  to  remain  in  the  teller ^  payment  is  a  condition  precedent,  and  until 
performance  the  property  is  not  rested  in  tiie  purchaser.  Gambling  v.  Read,  1  Meigs, 
281,  284,  286;  Porter  v.  Pettengill,  12  N.  Hamp.  298,  a  strong  case  on  this  point; 
Luey  p.  Bandy,  9  N.  Hamp.  298 ;  Davis  v,  Emeiy,  UN.  Hamp.  230 ;  Bigelow  v,  Hunt- 
ley, 8  Vermont,  151 ;  Houston  v.  Dyche,  1  Meigs,  76,  77  ;  Reed  v.  Upton,  10  Pick,  522; 
Ayer  v.  Bartlett,  9  Pick.  156 ;  Fairbanks  r.  Phelps,  22  Pick.  535 ;  BarreU  v,  Pritch- 
ard,  2  Pick.  512  ;  Heath  v.  RandaU,  4  Gushing,  195 ;  Bennett  9.  Sims,  1  Rice,  421 ; 
West  9.  Bolton,  4  Vermont,  558 ;  Copeland  v.  £squet,  4  Wash.  C.  C.  588 ;  Vincent  n, 
Cornell,  13  Pick.  294 ;  Strong  0.  Taylor,  2  Hill,  826 ;  Tibbets  v.  Towle,  3  Fairf.  341 ; 
Piarris  V.  Roberts,  12  Iredell,  268 ;  Smith  v.  Foster,  18  Vermont,  182 ;  Davis  v.  Brad- 
ley,  24  Vermont,  55,  And  in  such  case  the  seller  will  hold  the  property  against  a 
purohaser  of  the  buyer.    Herring  v.  Willard,  2  Sandf.  Sup.  Ct.  418. 

80  where  goods  are  sold  on  condition  of  receiving  a  certain  sum  in  payment,  within 
a  stipulated  time,  the  title  does  not  pass  until  the  money  is  paid.  George  v.  Stubbs, 
26  Maine,  243.    See  SewaU  v,  Henry,  9  AUbama,  24 ;  Root  v.  Lord,  23  Vermont,  568. 

So  where  there  was  a  delivery  of  a  part  of  a  larger  amount  of  property  sold,  under 
an  entire  agreement,  that  the  price  for  the  whole  quantity  should  be  secured  on  the  de  ■ 
livery  of  the  residue  at  a  future  day,  the  delivery  of  the  first  parcel  was  held  condi- 
tional, and  on  refusal  of  the  purchaser  to  give  the  security  agreed  upon  on  delivery 
«f  the  residue,  or  deliver  up  ue  first  parcel  on  demand,  the  vendor  could  sustain  an 
action  of  replevin.  Russell  0.  Minor,  22  WendeU,  259.  See  Whipple  v,  Qilpatrick,  19 
Maine,  427.  A  mare  was  sold  on  condition,  that  the  title  shoula  not  vest  until  pay-  "^ 
ment  of  the  price,  and  it  was  held,  that  the  vendor  continued  also  to  be  the  owner  of 
the  colts,  brought  by  her,  until  performance  of  the  condition.  Buckmaster  0.  Smith, 
22  Vermont,  203. 

Where  payment  and  delivery  are  expected  to  be  simultaneous,  and  payment  is 
omitted,  evaded  or  refused,  by  the  vendee  upon  getting  possession  of  the  goods,  the 
seller  may  immediately  reclaim  them.  See  Leedom  0.  Phillips,  1  Yeates,  529  ;  Harris 
o.  Smith,  3  Serg.  &  Rawle,  20 ;  Palmer  r.  Head,  13  John.  434 ;  Marston  0.  Baldwin,  17 
Mass.  606 ;  Levin  0.  Smith,  1  Denio,  571 ;  €k)nway  0.  Bush,  4  Barbour  Sup.  Ct  564. 

Where  there  is  a  contract  to  sell  goods  on  credit,  with  condition,  that  the  purchaser, 
•hall  famish  security  for  the  price,  and  tiie  seller  delivers  the  goods  without  the  se- 
curity, but  declares  at  the  time  that  he  should  not  consider  them  as  sold,  until  the 
security  should  be  given,  the  property  still  remains  in  the  seller,  as  asainst  claims  of 
creditors  arising  before  the  contract  of  sale.    Hussoy  0.  Thornton,  4  Mass.  405. 

It  is  enough,  if  it  appears  that  it  was  the  understanding  of  the  parties  at  the  time 
of  the  delivery,  that  the  condition  of  giving  security  was  not  waived,  thou^  there 
was  no  express  declaration  to  that  effect  at  the  time.  Whitwell  0.  Vincent,  4  Pick. 
451,  452  ;  Dresser  Manuf.  Go.  0.  Waterston,  3  Metcalf,  18 ;  Corleis  0.  Gardner,  2  Hall, 
345 ;  D'Wolf  0.  Babbett,  4  Mason,  294 ;  Reeves  0.  Harris,  1  Bailey,  563 ;  Marston  0. 
Baldwin,  17  Mass.  606 ;  Hill  0.  Freeman,  3  Gushing,  257 ;  l^ler  0.  Freeman,  3  Gush- 
ing, 261.  So  the  condition  will  not  be  considered  as  waived,  if  it  is  insisted  on  imme- 
diately after  delivery,  when  a  bill  of  sale  is  rendered,  and  Uie  vendee  fully  recognises 
and  acknowledges  the  condition  as  stiU  subsisting  and  binding  upon  him.  Draper  0. 
Jones,  11  Barbour  Sup.  Ct.  263.    Where  a  note  for  et>%  dollars  was  to  be  given  for 
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Salbof 
Goods. 


to  carrier. 


But  where  the  defendant,  having  bargained  with  the  plaintiff  for 
the  purchase  of  wool  from  him  at  a  certain  price,  removed  it  to  a 
warehouse  used  by  him  for  that  purpose, — the  course  of  dealing  be- 
ing, that  the  wool  remained  on  those  premises  until  paid  for  ; — and 
the  wool  was  then  packed  in  sheeting  which  belonged  to  the  defen- 
dant, but  it  was  not  removed  or  paid  for :  it  was  held,  that  there  had 
been  a  sufficient  delivery  and  acceptance  of  the  wool  within  the 
statute,  although  the  plaintiff  still  retained  a  special  interest  in 
it, — not  properly  a  lien, — ^in  respect  of  the  engagement  not  to  re- 
move it  till  paid  for  (q). 

So,  it  has  been  suggested,  that  there  can  be  no  acceptance,  so  long 
as  the  vendor  retains  his  right  to  stop  in  transitu.  But  the  test 
suggested  from  the  consideration  of  this  right,  would  appear  to  be 
very  imperfect,  for  the  purpose  of  ascertaining  the  meaning  of  this 
provision  of  the  statute  (r). 

The  statute  requires,  as  we  have  seen,  that  the  purchaser  shall 
"  actually  receive"  the  goods ;  and  accordingly  it  hafl  been  held,  that 
although,  where  they  are  forwarded  to  him  by  a  particular  carrier^ 
by  his  direction,  this  may  amount  to  a  delivery  to  him ;  yet  the 

(q)  Dodsley  ».  Varley,  12  A.  &  E.  632. 

(r)  Per  Lord  Denman,  and  Coleridge,  J,,  Bushel  ».W'heeler,  15  Q.  B.  443,  445. 


goods  sold,  and  a  note  for  only  ei^ht  dollars  was  executed  and  delivered  through  mis- 
take, the  property  was  held  not  to  have  passed.     Litterel  t;.  St  John,  4  Blackf.  326. 

But  although  there  was  an  agreement  for  security  to  be  given  for  the  price  of  goods, 
yet  if  the  goods  are  delivered  without  any  objection  on  the  part  of  the  vendor,  that 
the  condition  of  the  sale  has  not  been  complied  with,  the  goods  are  liable  to  attach- 
ment as  the  property  of  the  vendee.  Carlton  r.  Sumner,  4  Pick.  516 ;  Dresser  Mannf. 
Co.  V.  Waterston,  3  Metcalf,  18;  Mixer  v.  Cook,  31  Maine,  340 ;  Smith  v.  Lynes,  $ 
Sandf.  Sup.  Ct.  2)3 ;  Bowen  r.  Burke,  13  Penn.  State  Rep.  146. 

Where  goods  are  sold,  for  which  a  note  is  to  be  given  on  six  months,  if  the  goods  be 
delivered  and  the  note  not  demanded  until  nearly  two  months  after  the  sale,  the  con- 
dition will  be  deemed  to  have  been  waived,  t  Hennequin  v.  Sands,  25  Wendell,  6M). 

So  where  eight  days  only  intervened  in  such  case,  and  an  attachment  of  the  goods 
WIS  then  made  by  the  creditors  of  the  vendee,  the  vendor  having  made  no  claim  in 
that  time,  either  for  the  note  or  the  goods,  and  no  reason  assigned  for  omitting  the 
claim,  the  condition  of  giving  security  was  deemed  to  have  ^cn  waived.  Smith  v. 
Dennie,  6  Pick.  262.  See  Lupin  v.  Marie,  6  Wendell,  77.  And  as  to  waiver,  see  farth- 
w.    Barry  v.  Palmer,  19  Maine,  303. 

Where  property  is  sold  upon  condition  to  one,  who  is  allowed  to  assume  possession, 
and  the  apparent  ownership,  third  persons  have  a  right  to  consider  it  as  his,  and  it  is 
incumbent  on  the  vendor,  who  would  claim  the  ownership  adversely  to  the  rights  of 
such  third  persons,  to  prove  that  the  condition  has  not  been  performed.  Leighton  v, 
Stevens,  19  Maine,  154.  See  Heath  v.  Randall,  4  Cushing,  195 ;  Hill  v.  Freeman,  3 
Gushing,  257. 

•  In  cases  where  the  vendor  delivers  the  goods  sold,  and  takes  the  promise  of  the 
vendee  to  return  them  on  a  day  specified,  or  pay  a  sum  of  money  therefor,  the  prop- 
erty vests  in  the  vendee.  Dearborn  v.  Turner,  16  Maine,  17  ;  Buswcll  r.  Bicknell,  17 
Maine,  344 ;  Perkins  v.  Douglass,  20  Maine,  317  ;  Buffum  v.  Merry,  3  Mason,  478 ; 
Holbrook  r.  Armstrong,  1  Fairfield,  31 ;  Sargent  v,  Gile.  8  N.  Hamp.'327,  328;  Porter 
V.  Pettengill,  12  N.  Hamp.  300,  301 ;  Meldrum  v.  Snow,  9  Pick.  441 ;  Brown  v.  Palmer, 
2  Fairfield,  414. 

If  two  persons  exchange  horses,  with  the  privilege  to  one  of  the  parties  to  return 
within  a  given  time,  the  horse  received  by  him  in  exchange,  and  such  party  fail, 
within  the  time,  to  return  the  horse  so  received,  the  contract  becomes  absolute.  John- 
son V.  McLane,  7  Biackf.  oOl.  See  Ellis  v.  Mortimer,  1  Bos.  &  Pull.  N.  R.  267.  If  no 
time  is  agreed  upon,  for  return,  in  case  of  a  sale  on  trial,  the  property  must  be  re- 
turned within  a  reasonable  time  or  the  sale  becomes  absolute.  Washington  «.  Jones, 
7  Humph.  468 ;  Moss  v.  Sweet,  3  Eng.  Law  &  £q.  Rep.  311. 
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acceptance  of  the  carrier,  is  not  an  acceptance  by  the  purchaser,  so     sale  of 
as  to  satisfy  the  statute  («).  Goods. 

It  has  likewise  been  held,  that  there  is  no  acceptance  by  the  ^■^^s/'^^ 

purchaser  to  satisfy  the  statute,  so  long  as  he  continues  to  have  There  m*y 

a  right  to  object,  either  to  the  qiuintum  or  to  the  quality  of  the  ancT^a^ 

goods  (t),  though 

Thus,  in  Kent  v.  Huskinson  (w),  where,  A.   having  sent  to  B.  P'lrc^aBer 
a  bale  of  sponge  under  a  verbal  order  from  the  latter,  B.  returned  ™^ght^to 
it,  and  at  the  same  time  wrote  a  letter  to  A.,  stating  that  he  dis-  object  to 
approved  thereof:  the  Court  held,   that  B.  had  not  accepted  the  *^*Koo<*«- 
goods. 

And  the  same  principle  was  acted  upon  in  the  following  cases : — 

^A  vendee  agreed  verbally,  at  a  public  market,  with  the  agent  [  0351  ] 
of  the  vendor,  to  purchase  twelve  bushels  of  tares, — the  same  then 
being  in  the  vendor's  possession,  and  constituting  part  of  a  larger 
quantity  in  bulk, — ^and  which  were  to  remain  in  the  vendor's  posses- 
sion till  called  for.  The  agent,  on  his  return  home,  measured  and 
set  apart  twelve  bushels :  and  it  was  held,  that  this  did  not  consti- 
tute an  acceptance  by  the  vendee,  so  as  to  take  the  case  out  of  the 
statute  (x). 

A.,  a  merchant  in  London,  had  been  in  the  habit  of  selling  goods  to 
B.,  who  resided  in  the  country,  and  of  delivering  them  to  a  whar- 
finger in  London,  to  be  forwarded  to  B.  by  the  first  ship.  In  pursu- 
ance of  a  verbal  order  from  B.,  goods  were  delivered  to,  and  accept- 
ed by,  the  wharfinger,  to  be  forwarded  in  the  usual  manne^r.  The 
ship  containing  the  goods  was  lost ;  and  it  was  held  that  this  was 
no  acceptance  by  the  buyer  (y). 

And  the  same  rule  was  adopted  in  the  case  of  Smith  v  Surman  (2), 
the  facts  of  which  were  as  follows:- A.,  being  the  owner  of  trees 
growing  on  his  land,  agreed  verbally  with  B.,  while  they  were  stand- 
ing, to  sell  him  the  timber  at  so  much  per  foot ;  B.  afterwards  of- 
fered to  sell  the  butts  of  the  trees  to  a  third  person,  and  said  he 
would  convert  the  tops  into  building  stuff.  A.  afterwards,  by  letter, 
required  B.  to  pay  for  the  timber,  which  he,  B.,  had  bought  of  him. 
B.  wrote  a  letter  in  answer,  stating,  that  he  had  bought  the  timber. 
but  that  he  had  bought  it  to  be  sound  and  good,  and  that  it  was  not 
SiK>;  and  it  was  held,  that  there  had  been  no  acceptance  or  actual  re- 
ceipt of  goods,  t6  satisfy  the  statute ;  inasmuch  as  there  was  noth- 
ing to  show  that  the  purchaser  had  divested  himself  of  his  right  to 
object  to  the  quality  of  the  goods,  or  the  seller  had  lost  his  lien  for 
the  price. 

But,  in  a  recent  case,  the  Court  of  Queen's  Bench,  on  a  full  review 
of  all  the  authorities,  decided,  that  there  may  be  an  acceptance  and 
receipt  within  the  meaning  of  the  act,  without  the  buyer  having 
examined  the  goods,  or  done  anything  to  preclude  him  from  contend-    * 
ing  that  they  do  not  correspond  with  the  contract ;  that,  in  short,  the 

(<)  Norman  v,  FhiUips,  14  M.  &  W.        (u)  8  B.  &  P.  238. 
277,  283 ;  Johnson  v,  Dodgson,  2  M.  &  W.        (z)  Howe  f>.  Palmer,  3  B.  &  Aid.  821. 
653,  656;  Acebal  r.  Levy,  10  Bing.  376,        {y)  Hansom  c;.  Armitage,  5  B.  &  Aid. 

384.  557  ;  1  D.  &  R.  128.     quart,  as  to  the 

(I)  Per  Alderson,  B.,  Norman  v.  Phil-  case  of  Hart  r.  Battle j,  3  Camp.  528. 
1ip0,  ti9>ro,  and  casea  cited  infra,  (1)  9  B.  d;  0.  561. 
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OR  IN  PART 
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effect  of  the  acceptance  required  by  the  statnte  was,  merely  to  let 
in  parol  evidence  of  the  contract,  which  mast  otherwise  have  been 
proved  to  be  in  writing ;  and  not  to  afford  conclusive  evidence  of  the 
contract  having  been  fulfiUeil  (a).^ 

The  delivery  of  a  sample,  which  is  not  part  of  the  thing  sold,  will 
not  take  the  case  out  of  the  statute  ;  but  if  the  sample  be  ^deliv- 
ered and  received,  as  part  of  the  bulk,  it  then  binds  the  contract  (6). 
So  if  there  be  an  entire  contract  for  the  sale  and  purchase  of  goods, 
whether  they  be  already  in  esse,  or  some  part  of  them  has  to  be  man- 
ufactured after  the  oitler  is  given,  a  delivery  and  acceptance  of  part 
will  operate  to  take  the  whole  contract  out  of  the  operation  of  the 
statute  (e).^  And  the  same  rule  holds,  where  there  is  an  entire 
contract  by  the  vendor  to  sell  goods,  and  by  the  vendee  to  redeliver 
them  to  the  vendor  on  the  happening  of  a  certain  event  (d).  ^  But  if 
several  lots  be  knocked  down,  separately,  to  a  purchaser  at  an  auc- 
tion, the  acceptance  of  one  lot  does  not  constitute  an  acceptance  of 
the  others,  because  in  law  there  is  a  distinct  contract  as  to  each  lot 

(«)• 

Where  the  contract  is  to  deliver  goods  in  parcels,  or  to  supply  a 
publication  in  parts  at  different  intervals,  at  a  certain  price  for  each, 
although  the  contract  may  be  void  for  want  of  writing  as  regards 
the  executory  part  of  it,  yet  the  prices  of  the  articles  actually  received 
are  recoverable  under  a  count  for  goods  sold  (/). 

In  the  case  of  a  contract  for  the  manufacture  of  an  article,  such 
as  a  wagon,  the  defendant's  employing  and  paying  a  third  person 
to  assist  the  plaintiff  in  the  work,  on  the  premises  of  the  latter, 
does  not  amount  to  an  acceptance  of  the,  article,  it  being  afterwards 
completed  by  the  plaintiff,  but  not  received  by  the  defendant  (g). 

And  there  may  be  an  acceptance  sufficient  to  satisfy  the  statute, 
which  may  yet  not  support  an  action  for  goods  sold  and  delivered  (A). 

3.  If  there  be  no  acceptance  and  receipt  of  the  goods,  to  satisfy 

(a)  Morton  v,  Tibbett,  15  Q.  B.  428,  ered  under  an  entire  contract ;  Qxendale 
434 ;  19  L.  J.,  Q.  B.  332.  v,  Wetherell,  9  B.  &  C.  386.    In   these 

(b)  Hinde  9.  Whitehouse,  7  East,  558 ;  cases,  the  claim  is  upon  a  quantum  fnenutj 
TalYer  p.  West,  Holt,  N.  P.  R.  178.  or  valebant^  and  not  upon  the  void  con- 

(c)  Scott  V,  Eastern  Counties  Railway  tract ;  Earl  of  Falmouth  v.  Thomas,  1  G. 
Company,   12   M.    &  W.    33 ;    Elliott  9.  &  M.  89. 
Thomas,  3  M.  &  W.  170. 

(d)  Williams  r.  Burgess,  10  A.  &  E. 
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(ff)  Maberlej  v,  Sheppard,  10  Bing. 
99 ;  and  see  Laidler  v.  Burlinson,  2  M.  & 
W.  602. 

(A)  Per  Patteson,  J.,  Curtis  v.  Pugh,  10 
Q.  B.  Ill,  114 ;  and  see  Boulter  «.  Amott, 


(0)  See  Boots  v.  Lord  Dormer,  4  B.  & 
Ad.  77. 

(/)  Maror  ».  Pyne,  3  Bing.  285 ;  a  C.    1  C.  &  M.  333. 
11  Moore,  2.    When  part  may  be  recoT- 

1  Frostburg  Mining  Co.  v.  New  England  Olass  Co.  Sup.  Jud.  Ct.  Mass.  Suff.  March  T, 
1852,  not  yet  reported. 

3  The  acceptance  and  receipt  by  the  vendee  of  a  part  of  a  quantity  of  goods,  sold 
by  parol  contract,  takes  such  contract  out  of  the  statute  of  frauds,  although  no  pay- 
ment was  made  at  the  time.  And  such  sale  is  yalid,  although  no  part  of  the  goods 
was  taken  by  the  vendee  until  a  few  hours  after  the  sale.  Davis  r.  Moore,  13  Maine, 
424.  See  Parks  v.  Hall,  2  Pick.  206 ;  Field  v.  Runk,  2  N.  Jersey,  525.  A  delivery  of 
part  for  the  whole  applies  to  all  the  goods  embraced  by  the  contract  of  sale,  although 
they  happen  to  be  scattered  in  diflferent  and  distant  places  ;  Shurtleff  r.  Wlllard,  19 
Pick.  202 ;  evan  if  they  are  in  the  hands  of  a  person  having  a  lien  apoa  them.  Legg 
r.  Willard,  17  Pick.  140. 
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the  atataie,  then,  secondly,  the  buyer  must  <'  give  something  in  ear-    Sau  ov 
nest  to  bind  the  bargain,  or  in  part  of  payment."  Goom. 

And  as  to  this  it  is  held  that,  to  constitute  a  payment  in  earnest,  ^-^"^^''^^ 
or  a  part  payment,  within  the  statute,  there  must  be  an  actual  trans- 
fer or  delivery  of  the  thing  or  money,  agreed  to  be  given  as  earnest 
or  part  payment.  Therefore,  if  the  purchaser  **of  goods  draw  the  [  0353  ] 
edge  of  a  shilling  over  the  hand  of  the  vendor,  and  return  the 
money  into  his  own  pocket,  which  in  the  north  of  England  is  called 
"  striking  off"  a  bargain,  the  act  is  not  satisfied  (i).  And  so,  where 
the  plaintiff  owed  the  defendant  a  debt ;  and,  while  it  remained  due, 
sold  him  goods  to  an  amount  exceeding  102. ;  and  part  of  the  bar- 
gain was  that  the  debt  due  from  the  plaintiff  was  to  go  in  part 
payment  by  the  defendant  to  him  ;  but  no  actual  payment  of 
money  was  made,  nor  any  receipt  given  by  the  defendant  for  the 
plaintiff's  debt:  it  was  held,  that  there  had  been  no  earnest  giv- 
en to  bind  the  bargain  within  the  statute  (k).  But  if  there  had 
been  a  bargain  to  sea  the  goods  at  a  certain  price ;  and  it  had  been 
afterwards  agreed,  that  the  sum  due  from  the  plaintiff  was  to  be 
wiped  t>ff  from  the  amount  of  that  price;  this  might  have  been 
equivalent  to  payment,  and  the  statute  might  have  been  satisfied, 
without  any  money  having  passed  in  fact  (2). 

80  the  delivery  of  a  bill  of  exchange  or  promissory  note,  on  ac^ 
count  or  in  payment  of  the  price  of  goods  under  a  parol  contract, 
will  take  the  case  out  of  the  statute ;  such  instrument  amounting 
to  payment,  till  dishonored  (m).^ 

And  it  is  said  that,  after  earnest  given  upon  the  sale  of  goods,  the  ^^^*^!  J**** 
vendor  cannot  sell  them  to  another,  without  a  default  in  the  vendee;  property. 
and  therefore  if  the  vendee  do  not  come  and  pay  for,  and  take  away 
the  goods,  the  vendor  ought  to  go  and  request  him ;  and  if  he  do 
not  then  come  and  pay  for  and  take  away  the  goods  in  a  convenient 
time,  the  agreement  is  dissolved,  and  the  vendor  is  at  liberty  to  sell 
them  to  another  person(n).^    And  hence  it  would  appear,  that  earnest 

fiven  upon  a  sale  of  goods  does  not  alter  the  property  in  the  goods  ; 
ut  that  it  merely  binds  the  bargain(o),  and  entitles  the  vendee  to 
the  goods,  if  he  be  not  guilty  of  an  express  default,  in  subsequently 
refusing  to  pay  for  them. 

4.  The  general  intention  of  the  Statute  of  Frauds,  however,  was  Or  the 
to  compel  parties  to  make  their  contracts  in  writing  (p) ;   and  the  contknts 

WRITTEN 

(t)    Blenkinsop  v,    Clayton,  7  Taunt.  50 ;  6  Mod.  162 ;  Knight  v.  Hopper,  Skin,    contract 

59t.    The  body  of  the  report  states  that  647 ;    per  Lord  EUenborough,  Hinde  v,   rbquireo 

the  tdler  produced  the  shilling,  and  re-  Whitehouse,  7  East,  571.  bt  the 

tamed  it  into  his  pocket,  bnt  this  would        (o)  n>.;  B.  N.  P.  50 ;  j«i  vide  Baok  v.    statute. 

aeem  to  be  a  mistake.  Owen,  5  T.  B.  409 ;  Com.  Dig.  "  Biens," 

(k)  Walker  9.  Masm^,  16  M.  &  W.  802.  (D.),  3 ;  2  Bl.  Com.  448. 

(Q   Per  Parke,  B.,  Id.  805;  Clark  9.        (p)   See  Bushel  v.  Wheeler,  15  Q.  & 

Tucker,  1  Sandf.  Sup.  Ct  157.  442,  445;  8  Jur.  532,  534;  Saywood  v. 

(m)  Chit,  on  Bills,  8th  edit  80,  n.  (6),  Meale,  Pre.  in  Ch.  ^60;  Clerk  ».  Wright, 

84.  1  Atk.  12;  AyliflF  v,  Tracey,  2  P.  Wms. 

(n)  Per  Holt,  C.  J.,  Langford  v.  Admin-  64 ;  per  Baylej,  J.,  Smith  v.  Surman,  9  6. 

iatratrix  of  Tiler,  1  Salk.  113  ;  Bui.  N.  P.  &  C.  569.  570. 

1  See  Combs  p,  Bateman,  10  Barbour  Sup.  Ct  573. 

'  See  NeU  9.  ChcTes,  1  Bailey,  537 ;  2  Kent,  (5th  ed.)  495. 
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Salb  or     object  of  the  first  and  second  claases  of  the  17th  section,  ^^was  mere- 
GooDs.     ly  ^Q  point  ont  certain  acts  of  part  performance,  which  should  be 
^"^^"^^"^^  sufficient  to  dispense  with  proof  of  a  written  contract.     But  when 
[  *354  ]  there  has  been  no  such  part  performance  of  the  contract,  the  third 
clause  of  that  section  applies  ;  and  there  must  then  be  a  ''memoran- 
dum or  note  in  writing  of  the  bargain,  signed  bj  the  parties  to  be 
charged  with  such  contract,  or  their  agents  thereunto  lawfully  au- 
thorized.'* 

As  to  what  this  memorandum  shall  contain,  it  has  been  held,  that  a 
memorandum  is  insufficient  which  does  not  mention  the  names  of 
both  the  contracting  parties,  or  their  agents(9)  ;  or  which  contains  a 
mere  offer  or  proposal  in  writing  not  accepted  in  writing  by  the  other 
8ide(r).     But  the  omission  of  the  particular  mode  or  time  of  pay- 
ment, or  even  of  the  price  itself,  does  not  necessarily  invalidate  a 
contract  of  sale(8).^ 
^^*^?**         Nor  is  it  necessary  that  the  whole  of  the  terms  of  the  contract 
in  seyeral    should  be  comprised  in  om  memorandum ;  it  being  sufficient  if  they 
documents  can  be  collected  from  several  distinct  writings,  having  reference  to 
the  same  8ubject-matter(t)  ;^  or  if,  after  the  transaction  haj  taken 
place,  it  be  recognised  in  a  letter  written  by  the  party  to  be  charged, 
which  refers  to  the  specific  contract,  and  not  merely  to  the  subject- 
matter(w).^ 

($)    Graham  v.  Musson,  7  Scott,  769,  see  Elmore  v.  Eingscote,  6  B.  &  C.  538. 

776 ;  Champion  vt  Plummer,  1  N.  R.  272  ;  An  order  for  goods  "  on  moderate  terms," 

Bateman  t^.  Phillips,  15  East,  272.  is  sufficient  to  satisfy  the  statute;  Ash- 

(r)  Ante,  68 ;  Brant  v.  Brown,  3  B.  &  croft  v.  Morrin,  4  M.  &  G.  4d0. 

C.  668 ;  S.  C.  5  D.  &  R.  582.  (0  Ante,  68 ;  and  see  Thomas  r.  Der- 

(»)  Per  Cur.,  Valpy  v,  Gibson,  4  C.  &  ring,  1  Jur.  211. 

B.   837,   864 ;    Hoadley    v,    M'Laine,  10  {u)  See  Johnson  v.  Dodgson,  2  M.  &  W. 

Bing.  482 ;  Acebal  r.  Levey,  Id.  382.    But  653,  659.  660. 

^  The  form  of  the  memorandum  of  the  bargain  is  not  material,  but  it  must  state 
the  contract  with  reasonable  certainty,  so  that  the  substance  of  it  can  be  understood 
fVom  the  writing  itself,  without  having  recourse  to  parol  proof.    Bailey  v.  Ogden,  3 
John.  899  ;  Curtis  J.,  in  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14  Howard  (U.  8.)  446. 
A  letter  from  the  purchaser  to  the  vendor,  alluding  to  a  parol  agreement  for  the  sale 
of  goods,  and  inquiring  whether  they  will  be  ready  at  the  time  agp:%ed  upon,  but  not 
mentioning  the  quantity,  quality,  or  price  of  the  goods,  or  the  time  of  payment,  is 
not  a  sufficient  memorandum  to  take  the  agreement  out  of  the  statute  of  frauds. 
Waterman  v.  Meigs,  4  Cushing,  497.    But  if  the  memorandum  contains  the  names  of 
the  seller  and  of  the  purchaser— the  commodity  and  the  price — and  also  the  time  of 
credit,  and  condition's  of  the  delivery,  it  will  be  sufficient,  although  there  is  not  in 
the  memorandum  any  specified  time  or  place  of  delivery ;  the  law  will  supply  the 
omission,  namely,  a  reasonable  time  after  the  goods  are  called  for,  and  usual  place  of 
business  of  the  purchaser,  or  his  customary  place  for  the  delivery  of  goods  of  the 
description.    Salmon  Falls  Manuf.  Co.  v,  Goddard,  14  Howard  (U.  S.)  446,  455,  456, 
Per  Nelson,  J.    In  this  case  the  following  memorandum  was  held  sufficient  to  take 
the  case  out  of  the  statute,  viz. ;  "  Sept.  19,  W.  W.  Goddard.  12  mos.  300  bales,  a  P. 
drills,  7^;  190  cases  blue  do.  8^.    Credit  to  commence  when  ship  sails;  not  after 
Dec.  1st,  delivered  Aree  of  charge  for  truckage.    The  blues,  if  color  satisfactory  to 
purchasers.     R.  M.  M. — W.  W.  G.''   It  was  also  held,  that  parol  evidence  of  the  usage 
and  practice  in  the  trade  was  admissible  to  explain  the  meaning  of  terms  technical 
or  equivocal  on  the  face  of  the  instrument,  or  made  so  by  reference  to  extraneous 
circumstances  ;  and  that  a  bill  of  parcels  delivered  might  be  referred  to,  for  the  pur- 
pose of  explanation,  where  it  was  made  out  and  delivered  by  the  seller,  in  the  course 
of  the  ftilmment  of  the  contract,  acquiesced  in  by  the  buyer,  and  the  goods  ordered 
to  be  delivered  after  it  was  received.    Mr.  Justice  Curtis  and  Mr.  Justice  Catron  dis- 
sented, and  the  former  gave  a  learned  dissenting  opinion.    See  Shcrbum  v.  Shaw,  1 
N.  Hamp.  157  ;  2  Kent,  oil ;  Morton  v.  Dean,  13  Metcalf,  385. 

»  Salmon  Falls  Manuf.  Co.  &.  Goddard,  14  Howard  (U.  S.)  456 ;  Gale  v.  Nixon,  6 
Cowen,  445. 

'  See  2  Stark.  Ev.  (5th  Am.  ed.)  356,  n.  1.    A  written  notice  fiffntd^  referring  to  a 
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Thus,  in  Saunderson  v.  Jackson  (x),  it  was  decided,  that  whether  Sub  or 
or  not  a  bill  of  parcels,  in  which  the  vendor's  name  was  printed,  and  Ooods. 
which  was  delivered  to  the  vendee  at  the  time  of  an  order  given  tor 
the  fntnre  delivery  of  goods,  was  a  sufficient  memorandum  within 
the  statute  i^  at  all  events,  a  subsequent  letter,  written  and  signed 
by  the  vendor,  referring  to  the  order,  might  be  connected  with  the 
bill  of  parcels,  so  as  to  take  the  case  out  of  the  statute. 

So,  in  Allen  v.  Bennett  (y),  it  was  held,  that  an  order  for  goods, 
written  and  signed  by  the  seller,  in  a  book  of  the  buyer,  might  be 
connected  with  a  letter  of  the  seller  to  his  agent,  mentioning  the 
name  of  the  buyer  ;  and  with  a  letter  of  the  buyer  to  the  seller, 
claiming  the  performance  of  the  order,  so  as  to  constitute  a  complete 
contract. 

The  purchasers  of  flour  wrote  to  the  vendors,  complaining  of  the 
quality  of  part  which  had  been  delivered,  and  stating  in  such  ^letter  r  0355  1 
the  full  terms  of  the  contract.  The  vendors  answered,  in  writing, 
by  their  attorney,  that  they  considered  that  they  had  performed  their 
contract,  as  far  as  it  had  gone,  and  were  ready  to  complei^  the  re- 
mainder ;  and  that,  unless  the  flour  was  paid  for  at  the  expiration 
of  one  month,  proceedings  would  be  taken :  and  it  was  held,  that 
this  was  sufficient  to  warrant  the  jury  in  concluding,  that  the  contract 
mentioned  in  the  vendor's  letter  was  the  same  as  that  stated  in  the 
purchaser's  letter  ;  and,  therefore,  that  the  two  writings  constituted  a 
sufficient  memorandum  of  the  contract  under  the  statute  (z). 

The  defendant,  having  purchased  the  lease  of  a  house  at  public 
auction,  afterwards  wrote  to  the  auctioneer,  requesting  him  to  send 
the  key,  and  stating  that  his  auctioneer  was  desirous  of  taking  an 
inventory  of  the  fixtures.  The  auctioneers  accordingly  met ;  and, 
as  they  did  not  agree  in  their  valuation,  they  appointed  an  umpire, 
to  whom  they  inclosed  an  inventory,  stating  the  fixtures  to  be  the 
property  of  the  plaintiffs,  and  that  they  were  to  be  valued  to  the  . 
defendant.  The  umpire  made  a  valuation,  appraised  the  fixtures 
at  a  certain  sum,  and  returned  the  inventory,  with  an  appraisement, 
duly  stamped.  The  defendant,  by  letter,  afterwards  requested  the 
plaintiff's  auctioneer  to  remove  the  fixtures,  which  was  done ;  an^ 
the  following  day  the  defendant  wrote  to  the  plaintiffs,  that  he  would 
attend  at  the  house,  and  pay  them  the  amount  of  the  fixtures,  as 
settled  by  the  appraisers.  The  first  and  last  letters  were  signed  by 
the  defendant,  but  the  first  only  was  stamped ;  and  it  was  hdld  that, 
taking  the  inventory,  appraisement,  and.  correspondence  together, 
they  established  a  sufficient  memorandum  of  the  contract  to  satisfy 
the  statute  (a). 

But  where  there  is  a  prior  insufficient,  or  unsigned  written  con- 

(z)  2  B.  ft  P.  238,  cited  in  Eenworthj  (t)  Jackson  v,  Lowe,  1  Bing.  9 ;  S.  C.  7 

p.  Sebofleld,  2  B.  ft  C.  947 ;  S.  C.  4  D.  ft  R  Moore,  219. 

666.  (a)  Hemming  v.  Perry,  2  M.  ft  P.  875. 

(y)  8  Taimtw  169. 

written  proposal  not  tinned,  and  made  sereral  yean  before,  may  be  so  connected  with 
it,  as  to  render  the  two  documents  a  contract  sufEiqiently  signed  within  the  statute  of 
frauds.    Lowry  v.  Dufferin,  1  Irish  £q.  281. 
1  See  Salmon  FaUs  Manuf.  Co.  v,  Goddard,  14  Howard  (U.  S.)  456. 
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Baim  or    tract,  tHe  plaintiff  cannot  avail  himself  of  a  subeeqnent  letter  from 
^^'^      the  defendant,  in  which,  though  the  order  for  goods  be  recognised, 

'^-^''■^^'^^^  the  terms  of  the  contract  are  renounced  and  disaffirmed. 

Thus,  in  Cooper  t;.  Smith  (b),  there  was  a  defective  memorandum 
of  a  bargain  for  the  sale  of  goods ;  but  the  defendant  wrote  a  letter 
in  which,  though  he  admitted  the  order,  he  insisted  that  the  goods 
had  not  been  delivered  in  time,  and  that  therefore  he  was  not  bound 
to  take  them :  and  it  was  held,  that  the  letter  did  not  supply  the 
defects  of  the  memorandum,  and  that  it  was  not  competent  for  the 
plaintiff  to  prove,  by  parol  testimony,  that  it  was  not  stipulated 

[  *856  ]  ^l***  ^^^  gooas  should  be  delivered  within  a  given  **time.  This  case 
was  recognised  in  Richards  v.  Porter  (e),  where  the  defendant  ad* 
mitted  the  receipt  of  an  invoice  of  the  goods,  but  complained  that 
the  goods  were  not  sent  in  time.  And  Smith  v.  Surman,  (d), — ^where 
the  purchaser's  letter  did  not  recognise  the  absolute  contract  de- 
scribed in  the  vendor's  letter,  but  stated  one  conditional  as  to  qual- 
ity— ^it  was  held  that,  on  account  of  the  descrepancy,  there  was  no 
sufficient  note  or  memorandum  within  the  statute. 

A  written  contract,  where  the  defendant  agrees  to  buy  certain 
goods,  at  a  specific  price,  is  good,  though  it  does  not  express  any 
consideration  for  this  promise,  otherwise  than  by  inference  from  his 
own  obligation  (e). 
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XUSTBB 
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Again :  the  contract  must,  under  the  17th  section  of  the  statute, 
be  signed  by  the  parties  "  to  be  charged  therewith  (f)"  But  it  is 
sufficient,  that  the  defendant,  whether  he  be  the  vendor  or  the  ven- 
dee, has  signed  the  contract  ;^  and  it  is  no  objection  that  he  has  no 
remedy  thereon  against  the  plaintiff,  inasmuch  as  the  latter  has  not 
signed  it  (y).  "  Contracts,"  it  has  been  said,  "  may  subsist,  which, 
by  reason  of  the  Statute  of  Frauds,  could  be  enforced  by  one  par- 
ty, although  they  could  not  be  enforced  by  the  other  party :  the 
Statute  of  Frauds,  in  that  respect,  throws  a  difficulty  in  the  way  of 
the  evidence;  the  objection  does  not  interfere  with  Vie  substance  of 
the  contract :  and  it  is  the  negligence  of  the  other  party,  that  he 
did  not  take  care  to  obtain  and  preserve  admissible  evidence  to  en- 
able himself  also  to  enforce  it  (A)." 


(b)  15  E9£t,  103. 

(c)  6  B.  &  G.  437.  See  also  Archer  v. 
Baynes,  5  Exch.  625,  629. 

{d)  9  B.  &  C.  561 ;  and  see  Bontledge 
V,  Qrant,  4  Bing.  660. 

(e)  Egerton  v,  Matthews,  6  East,  306. 

?/)  Also  the  4th,  relating  to  interests 
in  land.  And  tembUf  it  saffioes  in  such 
case  also,  that  the  defendant  has  signed  ; 
Seton  9.  Slade,  7  Ves.  275. 

(ff)  Egerton  v.  Matthews,  6  East,  306; 
2  Smith,  389 ;  Allen  v,  Bennet,  3  Taunt 


169 ;  and  see  1  Bao.  Abr.  "  Agreemente,'' 
(C).  In  Hemming  v.  Peny,  2  M.  &  P. 
393,  Mr.  Justice  Gaselee  is  reported  to 
have  cited  Champion  v,  Plummer,  1  N.  K 
252,  as  an  authority,  that  a  memorandum 
for  the  sale  of  goods  signed  by  tiie  seller 
only,  is  not  sufficient  But  in  Champion 
V.  Plummer,  the  memorandum  was  held 
insufficient  on  another  ground,  riz.  that 
it  did  not  mention  who  was  the  buyer. 

(A)  Per  Cu^.,  Thornton  v.  Kempster,  5 
Taimt  788. 


^  Smith  V.  Smith,  8  Blackf.  208.  The  signing  of  the  agreement  by  one  party  only 
is  sufficient,  provided  it  be  the  party  sought  to  be  charged.  Penniman  t>.  Hartshorn, 
13  Mass.  92,  pei  Parker,  C.  J. ;  Ballard  v:  Walker,  3  Johns.  Cas.  60 ;  Douglass  r. 
Spears,  2  Nott  &  M'C.  207 ;  2  K^t,  (5th  ed.)  510,  511 ;  Barstow  r.  Gray,  3  GreenL 
409 ;  Merritt  v.  CTason,  12  Johns.  102 ;  14  Id.  484 ;  M'Crea  c.  Purmort,  16  Wend.  460. 
See  Ante,  271,  note. 
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A  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and    Saub  or 
that  of  the  vendee  is  written  by  the  vendor,  is  a  sufficient  memor-     Goods. 
andnm  of  the  contract,  within  the  statute,  to  charge  the  vendor  (t).^  v.^-v-^-' 
And  if  a  man  draw  up  an  agreement,  in  his  own  hand  wHimg,  be-  gj^^i- 
ginning,  *'  I,  A.  B.,  agree,"  or,  *'  A.  B.  agrees,''  this  will  be  coBsid-  Bignatnre 
ered  a  sufficient  note  or  memorandum  in  writing,  although  he  may  ^7  ***« 
never  sign  it  (A:)  '? — this  question,  however,  being  always  open  to  the  ^^' 
jury,  namely,  whether  the  party,  not  **  having  signed  the  agreement  [  *357  ] 
regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood ;  or  wheth- 
er it  was  left  unsigned  because  he  refused  to  complete  it  (J). 

So,  an  opinion  was  at  one  time  entertained,  that  the  signature  of 
a  person  mentioned  in  the  memorandum  to  be  a  contracting  party, 
is  sufficient,  although  he  profess  to  sign  it  as  a  witness  (m).  But  it 
would  appear  that  this  opinion  cannot  be  supported  (9i).  ^ 

A  signature  by  a  mark,  the  party  being  unable  to  write,  may  suf- 
fice (o),  if  it  be  sufficiently  identified. 

But  an  unsigned  contract  is  invalid,  though  it  were  read  over  to 
the  party,  by  his  desire,  at  the  time  it  was  written  (p).*  And  a  let- 
ter without  a  signature  in  some  way,  will  not  satisfy  the  statute. 
Therefore,  a  letter  by  a  mother  to  her  son,  be^nning,  "  My  dear 
Robert,''  and  ending,  "  your  affectionate  mother,''  with  a  full  direc- 
tion containing  the  son's  name  and  place  of  abode,  is  not  sufficient^ 
without  an  actual  signature  by  the  mother  {q). 

Much  of  the  commercial  business  of  this  country  is  carried  on  ^^*^**™* 
through  the  medium  of  persons  who  buy  and  sell  goods  for  others  of  inmght 
on  commission,  and  are  called  brokers;  and,  primdfaciey  a  broker  is  and  sold- 


note. 


(t)  Schneider  v.  Norris,  2  M.  &  S.  286.  per  Lord  Eldon,  Coles  v.  Trecothick,  9 

Qt)  Knight  v.  Crockford,  1  Esp.  R.  190 ;  Yes.  248,  251.    As  to  the  signature  of 

per  Eldon,  C.  J.,  Saunderson  r.  iackson,  2  initials  onlj  to  a   memorandum   after- 

B.  &  P.  239 ;  Coles  9.  Treoothick,  1  Smith,  ward  recognized,  Phillimore  v,  Banry,  1 
233 ;  8.  C.  9  Ves.  248.  Camp.  513. 

(2)  Per  Lord  Abinger,  Johnson  o.  Dodg-  (n)  See  Gosbell  v.  Archer,  2  A.  &  EL 

eon,  2  M.  &  W.  653,  659  ;  and  see  Herbert  500,  508. 

V.  Turner,  4  Scott,  N.  R.  486,  506,  508 ;  a  (o)  See  Baker  v.  tWing,  8  A.  &  £.  94 ; 

C.  nom.  Hubert  v.  Treherne,  3  M.  &  G.  Selbj  t'-  Selby,  3  Mer.  2,  6. 

743.  (p)  Cooper  v.  Smith,  15  East,  103. 

(m)  Melford  v,  Beazeley,  3  Atk.  503 ;  \q)  Selby  v,  Selbj,  3  Mer.  2. 

^  See  WhitweU  v.  Wyer,  11  Mass.  6 ;  Salmon  Falls  Manuf  Co.  v.  Goddard,  14  How- 
ard (U.  S.)  456.  Where  commission  merchants  sell  the  goods  of  their  principal,  and 
the  purchaser  accepts  from  them  a  bill  of  parcels,  stating  him  to  be  the  purchaser, 
the  bill  of  parcels  is  a  sufficient  memorandum  of  the  contract  within  the  statute  of 
frauds.  Batturs  v.  Sellers,  5  Har.  &  J.  117.  If  the  fiict  be,  that  the  sale  is  for,  and 
on  account  of  the  principal,  such  bill  of  parcels  is  sufficient  to  satisfy  the  statute  of 
Drauds,  though  the  name  of  the  principal  does  not  appear  in  it,  and  though  it  be 
made  out  in  the  name  of  the  commission  merchant.  lb.  The  acceptance  of  such  a 
bill  of  parcels  is  a  sufficient  recognition  bj  the  purchaser  of  the  authority  of  the 
oommission  merchant  to  sign  his  name.  lb.  A  bill  of  parcels  being  considered  evi- 
dence  of  a  contract,  and  a  sufficient  memorandum  in  writing  to  take  the  case  out  of 
tke  statute  of  frauds,  parol  evidence  cannot  be  received  substantially  to  change  it^ 
Batturs  v.  Sellers,  6  Har.  &  J.  249.  See  Henshaw  v.  Robins,  9  M etoalf,  83,  87  ;  Lamb 
V.  Crafts,  12  Metoalf,  353. 

^  See  James  o.  Patten,  8  Barbour  Sup.  Ct  344.  And  this  is  so  although  the  statute 
requires  the  memorandum  to  be  sub^onbed.  lb.  It  is  immaterial  in  what  part  of  the 
memorandom  ti&e  name  of  the  party  be  found,  if  it  be  inserted  in  such  a  manner  as 
to  have  the  eflfeet  of  authenticating  the  instrument  Penniman  v.  Hartshorn,  13  Mass. 
87 ;  2  Kent,  (3d  ed.)  511 :  Merritt  v,  Clason,  12  John.  102, 106. 

*  Bailey  v.  Ogden,  3  John.  399.  * 
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Sau  o»  the  agent  only  of  the  person  who  employs  him  (r).  But  where  he 
Goods:  ^  employed  to  buy  or  sell  goods  for  one  person,  and  he  agrees  with 
another  for  their  sale  or  purchase,  he  is  considered  to  he  the  agent 
of  both  ;^  and,  as  such,  to  have  power  to  sign  the  bought  or  sold- 
note^BO  as  to  bind  both  parties  within  the  statute  (s)^ 

And  it  would  appear  that,  if  there  be  a  good  note  in  the  broker'a 
book,  but  no  bought  or  sold-note,  the  note  in  the  broker's  book, 
signed  by  him,  wiU  be  good  evidence  of  the  contract  to  satisfy  the 
statute  (t).  So,  a  valid  contract  may  be  made  by  perfect  notes 
signed  by  the  broker,  and  delivered  to  the  respective  parties ;  al- 
though the  broker's  book  contain  no  entry,  or  contain  an  entry 
[  ^3S8  ]  which  is  not  signed  (u).  But  it  is  questionable  whether  ^a  machine 
copy  of  a  contract,  made  in  the  broker's  book,  would  be  a  sufficient 
writing  to  satisfy  the  statute  (x). 

And  the  bought  and .  sold-notes  delivered  by  the  broker  should 
correspond  with  each  other  (y)  ;  for  if  they  differ  in  any  material 
respect,  there  is  no  contract  (z).®  Thus,  where  a  broker,  employed 
by  the  plaintiff  to  sell  Fetersburgh  clean  hemp^  and  by  the  defen- 
dant to  buy  hemp,  sold  to  the  defendant,  and  gave  him,  by  mistake, 
a  sale  note  of  Biga  Bhine  hemp,  a  description  of  hemp  of  a  differ- 
ent quality  from  the  Fetersburgh ;  and  gave  the  plaintiff  a  note  of 
the  sale  of  Fetersburgh  clean  hemp :  the  Court  held  that  no  con- 
tract for  the  sale  of  the  hemp  in  question  subsisted  between  the 
parties  (a). 

(r)  Einnitz  v,  Buney,  cited  Paley  on  tnality  of  obligation.    See  per  Befit,  C.  J.» 

Agency,  171.  Smith  v.  Sparrow,  2  C.  &  P.  644 ;  a  C.  4 

(<)  Racker  v.  Cammeyer,  1  Esp.  105 ;  Bing.  86,  and  12  Moore,  266 ;  per  Hul- 

Simon  v.  MotiTos,  3  Burr.  1921 ;  Rnssell  lock,  B.,  Henderson  v,  Bamewell,  1  Y.  & 

on  Factors,  66.  J.  396. 

(0  Sivewright  ©.  Archibald.  20  L.  J.,        (x)  Pitts  v.  Beckett,  13  M.  &  W.  743. 
Q,  B.  629  ;  Townend  r.  Drakeford,  1  C.  &        M  Ciunming  v.  Roebuck,  HoH,  N.  P.  G. 

K.  20,  22 ;  and  per  Parke,  B„  Pitts  r.  172 ;  Grant  9.  Fletcher,  6  B.  &  C.  436 ;  & 

Beckett,  13  M.  &  W.  743,  746.  C.  8  D.  &  R.  69. 

(u)  Groom  V.  Aflalo,  6  B.  &  0.  117;  S.        (z)    Siyewright   9,    Archibald,    nqfn; 

C.  9  D.  &  R.  148.     Smnble,  that  the  non-  Gregson  v.  Ruck,  4  Q.  B.  747 ;  Cowie  v. 

delivery  of  one  of  the  notes  to  the  party  Remfry,  P.  C,  10  Jur.  789. 
entitled  to  receive  it,  so  that  he  was  ig-        (a)    Thornton  v.  Kcmpster,  6  Taunts 

norant  of  the  contract,  might  destroy  the  786.    See  Roe  v.  (Jtebome,  1  Stark.  140. 
contract,  on  the  ground  of 'want  of  mu- 

1  See  Merritt  v.  Clason,  12  John.  102 ;  a  C.  14  Jolm.  484;  Hinckley  v.  Arey.  ^ 
Maine,  362  ;  Stoiy,  Agency,  §28. 

*  But  see  Shaw  v.  Finney,  IS  Metcalf,  463.  In  this  case,  H.,  a  broker,  whose  busi- 
ness was  to  buy  and  sell  fiali,  as  well  for  himself  as  for  others,  was  authorized  by  a 
&  Co.  to  buy  fish  for  them,  and  bargained  vith  F.  for  a  quantity  of  fish,  intending  to 
buy  for  S.  &  Co.,  but  not  intimating  to  F.  that  he  was  not  buying  for  himself,  and 
made  this  written  memorandum  of  the  bargain :  '*  October  2l6t  1846.  F.  agrees  to 
sell  H.  his  fare  of  fish,  at  $2,60  per  quintal,  as  Uiey  lay,  or  to  go  on  flakes  one  good 
day,  at  $2,62)^ ;  and  to  hare  the  reAisal  of  them  until  Friday  evening,  23d  instant" 
H.  gave  notice  to  F.,  before  Friday  evening,  that  he  would  take  the  fish  at  $2,62)^ 
they  to  be  put  on  flakes  one  good  day ;  F.  refused  to  deUver  the  fish  to  H.,  and  a  h 
Co.  brought  an  action  against  F.  for  breach  of  the  bargain.  It  was  held,  that  the 
case  was  within  the  statute  of  flrauds,  and  that  the  action  could  not  be  maintained. 
Wilde,  J.  said : — **  cases  were  oitod  from  the  English  authorities,  as  to  similar  contracta 
made  by  brokers ;  but  these  authorities  are  not  applicable  to  the  present  ease.  A 
broker,  in  England,  is  a  known  legal  public  officer,  governed  by  statute ;  and  those 
who  deal  with  him  are  to  find  out  who  his  principals  are.  He  cannot  act  as  pirindpal 
without  violating  his  oath ;  and  he  is  also  liable  to  a  penalty,  if  he  does.  I  Tomlana'a 
Law  Dictionary,  274." 

•  Suydam  v,  Clark,  ^Sandf.  Sup.  Ct  133. 
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Where,  however,  the  bought  and  sold-note  given  to  the  plaintiff    Sam  or 
varied  from  that  made  out  for  the  defendant,  the  latter  specifying      ^oo^- 
the  Ist  of  July  as  the  day  for  cash,  with  discount,  at  the  end  of  the  '^^'"^^'^^^ 
sold  as  well  as  of  the  bought-note ;  the  former  specifying  that  day 
only  at  the  end  of  the  hought-note ;  the  Court  held,  that,  as  the 
plaintiff's  bought  and  sold-note  was  all  written  on  the  same  sheet 
of  paper,  the  1st  July,  specified  at  the  end  of  the  bought*note,  must 
be  taken  to  apply  equally  to  the  contract  in  the  sold-note  ;  and  that, 
therefore,  the  instrument  corresponded  sufficiently  with  the  bought 
and  sold-note  made  out  for  the  defendant  (b). 

Whether,  if  the  bought  and  sold-notes  disagree,  and  there  be  a  Signatare 
memorandum  in  the  broker's  book,  made  according  to  the  intention  er's^k. 
of  the  parties,  that  memorandum,  signed  by  the  broker,  would  be 
good  evidence  to  satisfy  the  Statute  of  Frauds,  appears  to  have 
been  considered  vexata  qwoestio  (cy :  but,  in  a  recent  case, .  a  ma- 
jority of  the  judges  of  the  Court  of  Queen's  Bench  held  that  it 
would  (d). 

An  auctioneer  may  be  the  agent  as  well  of  the  vendor  as  of  the  ?^J^^ 
highest  bidder  or  purchaser  (e), — though  the  latter  be  himself  only  twneer. 
an  agent, — so  that  his,  the  auctioneer's,  signature  of  the  name  of 
the  vendee,  or  of  his  agent  (/),  will  be  binding  ^within  the  stat-  I     ^^^  J 
ute  (g).^    But  to  bind  the  highest  bidder,  it  is  necessary,  not  only 
that  the  goods  be  knocked  down  to  him,  but  also  that  the  auctioneer 
should  write  down  his  name  as  the  purchaser  (h).^ 

And  the  auctioneer's  signature  of  the^vendee's  name  in  the  cata- 
logue is  not  sufficient,  unless  the  conditions  of  sale  be  annexed  to 
the  catalogue,  or  referred  to  thereby  (t)> 

But  it  is  not  necessary  that  an  auctioneer,  or  other  agent  who 
selk  goods  for  his  principal,  should  obtain  his  authority  by  a  written 
instrument  (k). 

The  agent  contemplated  by  the  statute,  who  is  to  bind  a  defen-  Who  may 
dant  by  his  signature,  must  be  a  third  jpenon,  and  not  the  other  ^^ 

within  the 

(b)  Maolean  v.  Dann,  4  Bing.  724,  725 ;    Prootor,  4  Id.  259 ;  Farebrother  v,  Sim-   statute, 
a  C.  1  M.  &  P.  671.  mons,  5  B.  &  Aid.  335.    The  authority  of 

(c)  See  per  Parke,  B.,  Thornton  v.  the  auctioneer  may  be  reroked  by  a  re- 
Charlee,  9  M.  &  W.  802,  808  ;  Thornton  v.  traction,  within  his  hearing,  before  the 
Kmnpster,  5  Taunt  786 ;  Thornton  «.  hammer  be  knocked  down,  or  the  signa- 
Heux,  Moo.  &  M.  43,  44 ;  Hawes  v,  Fos-  ture  be  made  by  him ;  Jones  v,  Nanney,  1 

1  Moo.  &  Bob.  368.  M'Cl  25 ;  Hayman  v.  Neale,  3  Camp.  339, 


(cO  8^  SlTewright  v.  Archibald,  20  L.    n.;  Warwick  «.  Slade,  3  Camp.  127. 
the  fkcts  of  each  particular  case ;  Bart-    945 ;  S.  C.  4  D.  &  R.  556.    See  Phillips  v. 


J.,  Q.  B.  529,  534,  538.  (A)  Jones  v.  Nanney,  1  M'CL  25. 

(«)  Whether  he  is  or  not,  depends  on        (t)  Kenworthy  v,  Sohofield,  2  B.  &  C. 


leit  9.  Pumell,  4  A.  dk  £.  792.  BistoUi,  2  B.  &  C.  511. 

(/)  Kenworthy  «.  Schofield,  2  B.  &  C.        (k)  Graham  v,  Musson,  7  Scott,  769 ; 

946 ;  S.  C.  4  D.  &  R.  556.  Rucker  v.  Cammeyer,  1  Esp.  105 ;  Clinan 

{g)  Simon  o.  Metivier,  1  BL  R.  599;  v,  Cooke,  1  Soh.  &  Lef.  22;  Harrison  v. 

Hinde  «.  Whitehouse.  7  East,  558 ;  Em-  Jackson,  7  T.  R.  207. 
merson  v.  Heelis,  2  Taunt.  38 ;  White  v, 

^  The  entry  by  a  broker  of  a  sale,  made  by  him,  where  no  sale  note  is  deliTered, 
must  agree  with  the  contract  as  aotuaUy  concluded,  or  neither  party  is  bound.  Davis 
V.  Shields,  26  Wend.  341. 

*  Ante,  272,  and  note. 

•  See  Hicks  v.  Whitman,  12  Wendell,  548. 
«  See  Morton  v.  Dean,  18  Metoldf,  385. 
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Sale  of    contracting  party ;  and  therefore,  where  an  auctioneer  himself  wrote 
Goods,      down  the  defendant's  name,  by  his  authority,  opposite  to  the  lot 

^-^''^^^^^^^  puitshased,  it  was  decided,  in  an  action  brought  in  the  name  of  the 
auctioneer,  that  the  entry  in  such  book  was  not  sufficient  to  take 
the  case  out  of  the  statute  (2).  The  auctioneer's  clerk,  however,  is 
a  third  person,  sufficiently  authorized  to  sign  for  the  highest  bidder,^ 
if  the  signature  be  made  in  the  presence  of  the  latter  without  ob- 
jection (m).  But  where  A.,  ^by  his  traveller,  B.,  sold  goods  to  C, 
and  at  the  time  of  the  sale  B.,  in  the  presence  and  by  desire  of  C, 
made  an  entry  of  the  contract  in  a  book  of  C.'s,  and  signed  it  in  his, 
,  B.'s,  own  name,  it  was  held,  that  this  was  not  a  sufficient  note  to 
satisfy  the  statute,  because  the  circumstances  of  the  case  afforded  no 
proof  of  any  authority  given  by  C.  to  B.  that  the  latter  should  rep- 
resent him  (n). 

And  even  in  cases  within  the  statute,  it  is  not  essential  that  the 
agent  who  signs  the  contract  should  have  been  invested  with  au- 
thority at  the  time  of  signature ;  it  is  enough  if  the  party  contract- 
ing subsequently  recognize  the  agent's  act,  and  confirm  or  adopt 
the  contract  (o). 

But  a  broker  cannot,  without  the  assent  of  his  principal,  either 

[  **360J  ^express  or  implied,  delegate  his  authority  (p).^  And,  therefore, 
where  A.,  having  goods  to  sell,  employed  a  broker  to  dispose  of 
them ;  and  B.,  being  desirous  of  purchasing  them,  authorized  the 
broker's  salesman  to  offer  a  certain  price ;  and  the  salesman  brought 
the  parties  together ;  and  they,  having  concluded  the  contract  in  the 
absence  of  the  salesman,  dictated  to  him  the  terms  of  it ;  where- 
upon the  salesman  made  an  entry  in  his  master's  book,  but  did  not 
sign  it;  and  afterwards  communicated  the  circumstances  to  the 
broker,  who  directed  a  clerk  to  enter  and  sign  the  contract  in  his 
book,  and  sent  a  sale-note,  signed  by  himself,  to  A. ;  but  no  bought- 
note  was  sent  to  B.  :  it  was  held  that  there  was  no  note  or  memo- 
randum in  writing,  signed  by  an  agent  duly  authorized,  to  satisfy 
the  statute  (q). 


Property 
does  not 
pass 
thereby. 


3.  Of  Fraudulent  Sales. 

We  shall  hereafter  have  occasion  to  consider  the  general  effect  of 
fravd  upon  contracts,  as  well  where  both  parties  contemplate  a  de- 

(Z)  Farebrother  v,  Simmons,  5  6.  <&  Aid.  (n)  Orabam  v.  Mnason,  7  Soott,  769 ; 

333 ;  and  see  Rayner  v.  Linthomc,  R.  &  Graham  v,  FretweU,  3  M.  ds  G.  368 ;  4 

M.  32o ;  S.  C.  2  C.  &  P.  124 ;  Wright  ©.  Scott,  N.  R.  26. 

Bannah,  2  Camp.  203 ;  and  see  ob^rva-  (o)  Maclean  v.  Dunn,  1  M.  &  P.  671 ; 

tions  of  the  Court  in  Bird  v.  Boulter,  IN.  a  C.  4  Bing.  722. 

&  M.  313 ;  and  decisions  in  America,  cited  (p)  Russell  on  Factors,  69. 

Id.  316,  n.  (o)  Henderson  o.  Bamewell,  1  Y.  &  J. 

(m)  Bird  v.  Boulter,  1  N.  &  M.  313.  387. 


1  It  is  the  same,  if  the  note  or  memorandum  is  made  by  the  clerk  of  the  auctioneer, 
as  if  made  by  the  auctioneer ;  and  it  is  immaterial,  whether  the  clerk  waB  appointed 
by  the  auctioneer  or  by  the  agent  of  the  yendor  for  making  the  sale.  Smith  o.  Jonea, 
7  Leigh,  16/5. 

3  So  an  auctioneer  cannot  delegate  his  aathority  to  sell  to  another.  Stone  v.  The 
State,  12  Missouri,  400. 
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celt  upon  a  third  person,  as  where  one  party  to  a  contract  induces  Salb  ov 
the  other  to  enter  into  it/  hy  means  of  fraudulent  misrepresentation  Goods. 
or  concealment.  v^^v^^^^ 

And,  as  to  fraudulent  sales,  there  can  be  no  doubt,  that  a  vendee  praudu- 
does  not  acquire  an  absolute  property  in,  or  title  to  goods,  so  as  to  be  lent  sales, 
able  to  retain  them  against  the  vendor,  if  he,  the  vendee,  obtained 
such  goods  by  fraud  practised  on  the  vendor  under  color  of  a  pur-. 
chase,  whether  on  credit  or  otherwise  (r).^     Thus,  if  a  purchaser  at 
an  auction,  by  unfair  conduct  deter  other  persons  from  bidding,  and 
cause  the  goods  to  be  knocked  down  to  himself,  he  does  not  acquire 
any  property  therein  («). 

So,  if  the  vendee  purchase  the  goods  with  the  preconceived  design 
of  not  paying  for  them ;  such  sale  does  not  pass  the  property  therein 
(f).^  And  it  would  appear  that  the  re-sale  of  the  goods  by  the  ven- 
dee, at  reduced  prices,  immediately  after  they  get  into  his  possession, 
will  afiford  evidence  of  such  fraudulent  intention  (w). 

So  it  has  been  held,  that  the  vendor  may  treat  the  sale  as  a  nullity, 
if  the  vendee,  instead  of  paying  i-eady  money  according  **to  the    [*361] 
contract,  deliver  to  him  a  check,  which  is  dishonored,   and    the 
vendee  had  at  the  time  no  reasonable  ground  to  suppose  it  would  be 
honored  (v). 

But  still  a  sale  effected  by  the  fraud  of  the  buyer  is  not  absolutely  ^^^  ^^. 
void ;  and,  accordingly,  if  the  seller  do  not  elect  to  treat  it  as  void,  innocent 
before  the  buyer  has  re-sold  the  goods  to  an  innocent  vendee,  the  vendee, 
property  therein  will  pass  to  that  vendee  (x),^ 

The  case  of  Noble  v.  Adams  (y)  is  deserving  of  attention,  as  il- 

(r)  See  per  Cur.,  Load  v.  Green,  16  M.        (»)  Hawse  t>.  Crowe,  R.  &  M.  414 ;  oor. 

&  W.  216,  221 ;  Faller  v,  Abrahams,  3  B.  Abbott,  C.  J. 
&  K  116 ;  Anon.  6  Mod.  114.  (z)  White  v.  Garden,  10  C.  B.  919  ;  20  - 

(«)  Fuller  t^.  Abrahams,  3  B.  &  B.  116.  L.  J.,  C.  P.  166  ;  per  Parke,  B.,  Powell  ». 

(4  Load  V.  Green,  tvpra,  Hoyland,  6  Exch.  67,  72 ;  Load  v.  Green, 

{u)  Earl  of  Bristol  o.  Wllsmore,  2  D.  &  15  M.  <b  W.  216,  219 ;  per  Tindal,  C.  J., 

R  756 ;  S.  C.  1  B.  &  C.  514  ;  Stevenson  v,  Irving  v.  Motley,  7  Bing.  643,  551. 
Hart,  4  Bing.  476 ;  Ferguson  r.  Oarring-         (y)   7  Taunt,  59 ;  &  C.  2  Marsh.   R. 

ton,  9  B.  &  C.  59;  a  0.  3  C.  &  P.  457.  366.     In  Irving  v.  Motley,  7  Bing.  6i3, 

According  to  the  report  of  Irving  v.  Mot-  552  ;  S.  C.  5  M.  &  P.  380,  Parke,  J.,  said, 

ley,  in  7  Bing.  551 ;  Tindal,  C.  J.,  seems  that  in  Noble  r.  Adams,  it  was  not  meant 

to  have  been  of  opinion,  that  the  vendee's  to  be  laid  down  by  Gibbs,  C.  J.,  that  no 

consciousness  at  the  time  of  the  sale  of  otiier  species  of  fraud  than  the  obtaining 

his  tnabUUy  to  pay  for  the  gpods,  is  not  goods  by  faUe  pretences  would  vacate  the 

such  a  fraud  as  will  vacate  the  contract  bargain,  and  enable  the  vendor  to  main- 

But  this  dieium  is  not  mentioned  in  the  tain  trover. 
report  in  5  M.  <b  P.  393. 

1  Hodgedon  v.  Hubbard,  18  Vermont,  504. 

s  Cary  «.  Hotailing,  1  Hill,  311 ;  Ash  v.  I>utnam,  1  Hill,  302 ;  Bigclow  v.  Heaton,  6 
Ifill,  44 ;  Thompson  v.  Rose,  16  Conn.  71.  But  in  ifmith  v.  Smith,  Sup.  Court  Pennsylv. 
1S53 ;  2  Vol.  Livingston's  Monthly  Law  Mag.  56,  it  was  held,  that  a  sale  will  not  be 
set  aside  as  fraudulent,  simply  because  the  buyer  was  at  the  time  unable  to  make 
the  payment  agreed  upon,  and  knew  his  inability,  and  did  not  intend  to  pay.  No 
man  is  under  obligation  to  make  known  his  circumstances  when  he  is  buying  goods. 

*  An  Innocent  purchaser  of  goods  from  a  fraudulent  vendee  in  possession  thereof, 
obtains  a  good  title  against  the  creditors  of  the  fraudulent  vendor.  Neal  v,  Williams, 
18  Maine,  391 ;  Hoffman  v.  Noble,  6  Metoalf,  68 ;  Bradley  v,  Obear,  10  N.  Hamp.  477 ; 
Boot  v.  French,  13  Wendell,  570;  Ash  v.  Putnam,  1  Hill.  302,306,307;  Rowley  v. 
Bigelow,  12  Pick.  307  ;  Somes  v.  Brewer,  2  Pick.  184 ;  Anderson  v,  Roberts,  18  Johns. 
!  515;  Johnson  V.  Peck.  1  Woodb.  &  Minot,  324;   Mowrey  v.  Walsh,  8  Cowen,  238; 

George  v,  Kimball,  24  Pick.  241 ;  Stevenson  v.  Newuh&m,  16  £ng.  Law  &  Eq.  401 ; 
Wood  V.  Mann.  1  Sumner,  506. 
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Balv  OF  lustrating  the  degree  and  nature  of  the  fraud  which  will  enable  a 
Goods,  vendor  to  treat  a  sale  as  wholly  void.  A.,  of  London,  being  in  dan- 
^-^'^t^^'^  ger  of  insolvency,  went  to  Glasgow,  and  obtained  goods  from  B.,  for 
which  he  paid  by  a  bill  on  a  house  in  London  (O.  &  Co.),  which  he 
What  de-  knew  to  be^insolvent.  The  goods  were  shipped  at  Leith — the  invoice 
fraud  wiU  *°^  receipt  from  the  ship-owners  being  made  out  to  A., — ^and  were 
aToid  a  delivered  to  C,  a  wharfinger  in  London,  who  afterwards  received  no- 
"^^-  tice  to  hold  them  for  B.     A.  became  bankrupt,  and  in  an  action  of 

trover  by  A.  against  C,  for  the  benefit  of  the  assignees,  it  was  held 
that  there  was  not  such  conclusive  evidence  of  fraud  on  the  part 
of  A.  as  to  avoid  the  contract.  Gibbs,  C.  J.,  delivered  the  opinion 
of  the  C!ourt  as  follows : — **  The  Court  is  of  opinion  that  there 
ouffht  to  be  a  new  trial  in  this  case ;  because,  without  defining  ex- 
actly what  may  or  may  not  amount  to  such  a  fraud  as  would  render 
the  sale  in  question  absolutely  void,  we  are  of  opinion  that  the  evi- 
dence, as  it  stands,  does  not  show  any  conduct  on  the  part  of  the 
plaintiff^,  sufficient  to  convince  us  that  the  transaction  was  void.  It 
was  proved  that  he  knew  that  Outhwaite's  bill  was  worth  nothing, 
and  that  he  considered  his  own  credit  in  England  as  nearly  gone ; 
that  he  went  to  Glasgow,  intending  to  purchase  goods  there  from 
persons  unacquainted  with  his  credit,  or  with  the  character  of  the 
bills  :  but  by  what  means  he  prevailed  on  Cross  &  Co.  to  sell  him 
the  goods  is  not  in  proof,  and  unless  his  representations  amounted 
to  the  offence  of  obtaining  goods  under  false  pretences,  we  cannot 
take  upon  ourselves  to  say  that  the  contract  was  altogether  void. 
Without,  therefore,  saying  what  proof  the  case  may  be  capable  of, 
— seeing  that  there  is  a  strong  presumption  of  fraud, — ^we  grant 
[  ^362  1  ^^^  ^^^  ^trial  only  on  the  ground  that  the  proof,  as  it  stands,  is 
not  sufficient  to  fix  fraud  to  that  extent  on  the  plaintiff/'^   . 

In  Irving  v.  Motley  (z),  which  was  trover  for  wool,  which  the 
plaintiff's  alleged  that  the  defendants  had  obtained  by  fraud,  it  ap- 
peared that  it  had  been  purchased  of  the  plaintiffs  by  one  D.,  as 
agent  for  Messrs.  W.  &  Co.,  and  that  they  pledged  it  two  days  af- 
terwards to  the  defendants,  for  an  advance  made  by  them  to  W.  & 
Co.,  through  the  intervention  of  D.,  who  acted  as  the  agent  of 
the  defendants  as  well  as  of  W.  &  Co.  The  plaintiffs,  in  order  to 
show  that  W.  &  Co.  had  obtained  the  wool  without  intending  to 
pay  for  it,  —  they  being  insolvent  at  the  time  of  the  purchase, 
a  fact  of  which  D.  was  aware, —  offered  certain  contracts  in  evi- 
dence signed  by  D. ;  and  his  handwriting  to  them  having  been 
proved,  it  was  held,  that  such  contracts  were  admissible,  without 

(z)  7  Bing.  543;  a  0.  5  M.  &  P.  380. 

1  The  mere  insoWeiiojr  of  the  Tendee,  and  the  liability  of  his  goods  to  immediate 
attachment  by  his  creditors,  though  well  known  to  himself,  and  not  disclosed  to  the 
vendor,  would  not  of  itself  avoid  a  sale.  Cross  v.  Peters,  1  GreenL  376 ;  Smith  v. 
Smith,  cited  ante,  260,  in  note.  See  Gonyers  v,  Ennis,  2  Mason,  236 ;  Lupin  v.  Marie, 
6  Wen<i.  77  ;  Bowley  v.  Bigelow,  12  Pick.  307.  But  if  there  be  fraud  in  flujt  on  the 
part  of  the  purchaser  in  respect  to  the  purchase,  the  vendor  may  elect,  either  to  affirm 
the  sale,  and  sue  for  the  price,  or  to  treat  the  sale  as  void,  and  foUow  the  goods  or 
proceeds,  even  into  the  hands  of  a  third  person,  who  received  them  without  paying 
any  new  oonsideration.    Lloyd  v.  Brewster,  4  Paige,  Ch.  537. 
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calling  D.  as  a  witness.     And,  the  jury  having  found  that  the     Salb  or 
transaction  between  D.  and  W.  &   Co.  was  fraudulent,  but   that      Goods. 
the  defendants   were   not   cognisant  of    the  fraud,  and  that   D.  v^^v-'v^ 
was  their  agent  as  well  as  the  agent  of  W.  &  Co. ;  the  plaintiffs 
obtained  a  verdict,  and  the  Court  refused  to  grant  a  new  trial,  as 
the  defendants  were  liable  for  the  fraudulent  acts  and  misconduct  of 
their  own  agent. 

Where  goods  are  obtained  by  means  of  a  fraudulent  purchase,  Remedies 
the  vendor  has  a  riffht  to  disaffirm  the  contract,  so  as  to  revest  the  of  vendor 
property  in  himself ;  and  to  recover  the  value  of  the  goods  in  an  ^J!?; 
action  against  the  vendee  (a).  But  he  is  not  confined  to  this  reme- 
dy ;  for  he  may  at  his  election  treat  the  transaction  as  a  contract 
and  sue  thereon  (b).  So,  a  party  who  has  lost  goods,  may  sue  the 
finder  either  in  tort  for  their  value,  or  in  contract  for  their  price  ((?). 
So,  an  action  lies  to  recover  the  price  of  goods,  which  the  defendant, 
by  fraud,  procured  the  plaintifi*  to  sell  to  an  insolvent,  and  then  ffot 
into  his  own  possession ;  for  he  cannot  set  up  the  sale,  because  his 
own  fraud  procured  it ;  and  the  mere  possession  of  the  plaintiff's 
goods,  unaccounted  for,  raises  a  promise  to  pay  (d).  And  where 
goods  were  supplied  to  a  minor,  upon  a  fraudulent  representation 
by  his  father,  that  he  was  about  to  relinquish  a  business  in  favor 
of  his  son ;  it  was  held,  that  although  the  credit  was  given  to  the 
son,  yet  the  fact  of  the  father  dealing  with  the  proceeds,  made  him 
responsible  in  an  action  for  goods  sold  and  delivered  (e).^ 

^fiut  in  such  cases  the  vendor  must  either  affirm  or  disaffirm  the  [  ^868  ] 
transaction  as  a  whole.  And  therefore,  where  goods  are  fraudu- 
lently procured  to  be  sold  on  credit,  the  vendor  cannot  sue  for  the 
price  of  the  goods,  before  the  periods  of  credit  has  expired ;  but  he 
must  sue  in  tort  for  the  value  of  the  goods ;  for,  by  declaring  for 
their  price,  he  affirms  the  contract  (/)  ;  and  where  there  is  an  ex- 
press contract  between  two  parties,  the  law  will  not  imply  any 
other  (gr).2 

Where  A.  agreed  to  underlet  his  house  to  B.,  the  latter  paying  for 
the  furniture  at  an  appraisement ;  it  was  decided,  that  B.  was  ex* 

(a))  Per  Car.,  Load  v.  Green,  15  M.  ^  Thompson  v.  Bond,  1  Gamp.  4,  and  Read 

W.  216,  221.     Hodjcedon  v.  Hubbard,  16  v.  Hutchinson,  3  Id.  262.     &</  ^.  ae  to 

Vermont.  501 ;  Nellis  v.  Bradley,  1  Sandf.  the  latter  case ;  and  see  Popley  v.  Ashley, 

Sap.  Ct  560.  6  Mod.  U7. 

ib)  Per  Parke,  B.,  lb.  219.  (/)  Strutt  v.  Smith,  1  Cr.  M.  &  R.  812 ; 

\e)  Bmnett  v.  Francis,  4  £sp.  28.  Ferguson  v.  Garrington,  9  B.  &  G.  59 ; 

{d)  HiU  V.  Perrott,  3  Taunt.  274.    See  overruling  De  Symons  v,  Mlnchwich,  1 

Martin  v.  Pewtress,  4  Burr.  2477.  Esp.  430. 

(«)  Biddle  v.  Levy,  1  gtark.  20.    But  \g)  Per  Parke  B.,  Bradbuiy  v,  Ander- 

in  some  instances,  the  proper  remedy  is  ton,  1  Gr.  M.  &  R.  486,  490 ;  and  see  Sel- 

bj  »  cross  action    for    the  deceit.    See  way  v,  Fogg,  5  M.  &  W.  83. 


1  As  a  general  rule,  where  there  is  a  special  contract,  it  must  be  observed,  and  a 
party  cannot  resort  to  an  implied  one.  But  fraud  and  imposition  constitute  an  ex- 
ception to  this  rule,  and  the  party  defrauded  has  a  right  to  rescind  the  special  con- 
tract, and  he  is  then  remitted  to  the  implied  one.  Per  Wells  J.,  in  Jenks  v,  Mathews, 
31  Maine,  318,  320.  And  a  promise  to  pay  a  debt  implied  by  law  remains  in  force, 
although  through  the  fraud  or  imposition  of  the  promisor  the  credit  was  originally 
given  to  a  thira  person.    Downing  v.  Freeman,  13  Maine,  90. 

*  See  next  preceding  note. 
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Bau  or    cnsed  from  the  performance  of  the  agreement,  hecanse  A.,  at  the  time 
^^'^^     he  quitted  the  house,  was  in  arrear  for  rent  to  his  landlord  (A). 
'^'^^^'^'^^^       The  law  respecting  fraudulent  warranties,  and  as  to  frauds  on  sales 
of  goods  bought  **  with  all  faults/'  will  be  noticed  hereafter. 

What  It  is  enacted,  by  the  stat.  13  Eliz.  c  5,  which  appears  to  be  de- 

sales  are     claratorj  of  the  common  law  (i),  that  every  gift,  grant,  bargain, 
finradutont   ^^^  conveyance  of  goods  and  chattels,  or  any  profit  thereof,  by  writ- 
and  void     ing  or  otherwise,  with  intent  to  delay,  hinder,  or  defraud  creditors, 
^*'  ^^     and  others,  of  their  lawful  actions,  debts,  damages,  &c.,  shall  be  ut- 
terly void  against  the  creditor  or  person  having  the  right  to  such  ac- 
tions, debts,  &c. ;  but  the  act  is  not  to  extend  to  any  estate  or  inter- 
est in  goods,  &;c.,  on  good  consideration,  and  bond  fide,  lawfully  con- 
veyed to  any  person  not  having  at  the  time  notice  of  the  fraud.^ 
Band  fidea       And  the  band  fides  of  such  a  conveyance  may  be  shown  by  facts 
may  be       dehors  the  instrument  itself.     Thus,  where  a  father,  by  a  deed,  as- 
fadl''        signed  to  his  son,  "in  consideration  of  natural  love  and  aflfection,"  his 
dehM-a         dwelling-house,  and  all  his  personal  estate :  it  was  held, — in  an  action 
theinstra-^by  the  SOU  against  the  sheriff,   for  levying  on  goods,  part  of  such 
^^^  estate,  under  a  fi^  facias   against  the  father, — that  the  plaintiff 

might  show  that,  by  a  bond  bearing  even  date  with  the  deed  of 
assignment,  he  bound  himself  to  maintain  his  father's  wife  and 
children ;  and  that,  the  jury  having  found  that  it  was  a  part  of  the 
same  transaction,  and  that  the  assignment  was  bond  fide,  it  was  not 
void  as  against  creditors,  under  the  13  Eliz.  c.  5  (i). 
Twyne's  *Twyne's  case  (I)  is  a  leading  authority  upon  this  subject.     Pierce 

r^o^ftj.  1  ^^  indebted  to  Twyne  in  400Z.,  and  to  C.  in  200t  Pending  an 
L  ^"  J  action  by  C.  to  recover  hia  demand.  Pierce,  being  possessed  of  goods 
of  the  value  of  8001,  secretly,  by  deed,  conveyed  all  his  goods 
whatsoever  to  Twyne  in  satisfaction  of  his  deed.  Pierce,  however, 
corUinu£d  inpossession,  and  sold  some  of  the  goods,  notwithstanding 
the  deed.  He  sheared  some  sheep,  part  of  the  effects,  and  marked 
them  with  his  own  mark.  C.  having  obtained  judgment,  took  the 
goods,  which  remained  in  Pierce's  possession,  in  execution ;  and  the 
Court  held,  that  he  was  justified  in  so  doing,  because  the  alienation 
to  Twyne,  though  by  deed,  and  for  a  valuable  consideration,  was 
fraudulent  and  void  against  Pierce's  judgment  and  execution.  The 
reasons  for  the  decision  are  stated  to  have  been — 1st,  "  That  the  gift 
had  the  signs  and  marks  of  fraud,  because  the  gift  was  general,  with- 


arf 


Partridge  v.  Soirerbj,  3  K  &  P.  shaU  be  deemed  fraudulent  and  Toid,  see 

Tidd,  9th  edit.  1006 ;  Lovick  v,  Crowder, 

(t)  Bee  per  Lord  Mansfield,  Cadogan  v.  8  6.  &  C.  132  ;  Crowder  v.  Long,  Id.  698. 

Eennett,  Cowp.  434.  A  marriage  settlement  of  oows,  and  their 

(k)  Gale  v.  Williamson,  8  M.  &  W.  406.  produce,  on  a  woman,   is  good   against 

(l)  3  Co.  80 ;  S.  C.  Moore,  638  ;  1  &nith,  creditors  of  tibe  husband,  even  as  to  the 

L.  C.  1 ;  Shepp.  Touch.  66.    Twyne's  case  produce ;    the    husband   ooyenanting    to 

has  been  recognized  in  all  the  subsequent  allow  her  to  carry  on  business,  and  not 

oases  as  good  law.    When  a  fieri  faeicu,  interfering,    &c.;    HasUngton    v.  Gill,  3 

deUvered  for  the  evident  purpose  of  pro-  Dougl.  416 ;  3  T.  R.  620,  n.  (a)  ;  Jarmin 

tecting  the  goods  against  other  executions,  «.  Wollston,  3  T.  R.  618. 
and  not  executed  with  due  diligence,  &o., 

1  Damon  o.  Bryant,  2  Pick.  411 ;  Lowry  v,  Pinson,  2  Bailey,  824 ;  Jackson  p.  MyerB, 
18  John.  426. 
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out  exception  of  his  apparel,  or  anything  of  necessity  ;  for  it  is  com-    Saui  of 
monly  said,  quod  dolosus  versatur  in  ffeneralibus;  — 2n(ily,  The  donor     ^oov^, 
oon  tinned  in  possession  and  used  them  as  his  own,  and  hy  reason  ^-^^y^^^ 
thereof  he  traded  and  trafficked  with  others,  and  defrauded  and  de-  S!??J^?1^ 
ceived  them  (m)  ; — 3rdly,  It  was  made  in  secret,  et  dona  clandestina  session  is 
sunt  semper  stispiciom;  — Ithly,  It  was  made  pending  the  writ  (n)  ;  evidenoe^ 
— othly,  Here  was  a  trust  between  the  parties,  for  the  donor  possess-  ^     ^^  ' 
ed  all,  and  used  them  as  his  proper  goods,  and  fraud  is  always  appar- 
elled and  clad  with  a  trust,  and  a  trust  is  the  cover  of  fraud  ; — 6thly, 
The  deed  contains  that  the  gift  was  made  honestly,  truly,  and  bond 
fide;  et  clausulce  inconsuetce  semper  inducunt suspicionem" 

Eiwards  v.  Harben  (p)  is  also  a  leading  case  on  this  subject.  In 
that  case  Mercer,  the  debtor,  on  the  27th  of  March,  1786,  executed 
to  the  defendant,  as  a  security  for  his  debt,  a  bill  of  sale  of  his,  Mer- 
cer's, goods,  specifying  them,  and  all  his  other  goods.  The  bill  of 
sale  was  absolute  in  its  terms.  Only  nominal  possession  was  taken  at 
the  time,  viz. ,  by  Mercer  delivering  a  **corkscrew  to  the  defendant  [  ^365  ] 
in  the  name  of  the  whole  of  the  goods.  At  the  time  of  the  assign- 
ment, the  defendant  stipulated  verbally  that  he  should  be  allowed, 
at  the  end  of  fourteen  days  from  the  execution  of  the  bill  of  sale,  to 
take  possession  and  sell  the  goods,  if  the  debt  remained  unpaid. 
Mercer  died  on  the  7th  of  April,  1786,  and  the  defendant  took 
possession  on  the  following  day,  being  within  the  fourteen  days. 
The  plaintiff,  one  of  the  creditors  of  Mercer,  sued  the  defendant  for 
a  debt  due  from  Mercer,  treating  the  defendant  as  executor  de  son 
tortf  in  having  taken  possession  of,  and  sold,  the  goods.  And  the 
Court  held,  that  the  bill  of  sale  was  void,  because  it  was  not  aocom- 

f^anied  with  possession  at  the  time  of  its  execution,  and,  consequent- 
y,  that  the  action  was  maintainable. 

But  the  assignor's  or  vendor's  continuance  in  possession,  without  bat  not 
regard  to  the  transfer,  and  with  the  assent  of  the  assignee,  although  conclu- 
atrong,  is  not  conclusive  evidence  of  fraud ;  it  being  for  the  jury  to  *  ^** 
say,  upon  the  whole  case,  whether  the  continuance  in  possession  was 
really  fraudulent  or  not   (p).^    And  it  is  now  settled,  that  if  the 

(m)  See  Worsley  t;.  Demattos,  1  Burr,  law,  as  laid  down  in  that  case,  has  been 

482,  per  Lord  Mansfield.  in  some  respects  qualified.    See  Steward 

(n)  But  see  post.  v.  Lombe,  1  B.  &  B.  511,  512 ;  a  C.  4 

(o)  2  T.  R.  5S7.    This  case  has  been  Moore,  281 ;  per  Dallas,  C.  J.,  and  Park, 

acted  upon  in  subsequent  cases,  and  was  J.;  and  see  1  Smith,  L.  C.  10. 

approved  of  by  Mr.  Justice  Lawrence,  in        ( p)  Per  Tindal,  C.  J.,  Lindon  r.  Sharp, 

fiteel  V.  Brown,  1  Taunt.  3S2.    But  the  6  M.  &  G.  895,  893. 


1  In  Massachusetts  it  is  held  that  possession  of  goods  bj  the  vendor  after  a  sale  of 
them,  is  only  prima  facie  evidence  of  fraud,  and  may  be  explained  by  proot  Brooks 
9.  PowerSj  15  Mass.  244 ;  Bartlett  o.  Williams,  1  Pick.  288  ;  Homes  v.  Crane,  2  Pick. 
607  ;  Wheeler  v.  Train,  3  Pick.  255 ;  Ward  ».  Sumner,  5  Pick.  59  ;  Shumway  v,  Rntter, 
7  Pick,  m ;  S.  C,  8  Pick.  443  ;  Gould  v.  Ward,  4  Pick.  104 ;  Ward  v,  Gould,  5  Pick. 
291 ;  Flagg  v.  Dryden,  7  Pick.  52  ;  Adams  v.  Wheeler,  10  Pick.  199 ;  Marden  tF.  Bab- 
«ock,  2  Metcalf,  99.  The  same  doctrine  has  been  adopted  in  the  State  of  Maine : 
Ulmer  v.  Hills,  8  Greenl  326 ;  Reed  v.  Jewett,  5  Greenl.  96 ;  Holbrook  v.  Baker,  5 
QreenL  309 ;  Cutter  v.  Copeland,  18  Maine,  127  ;  So  in  New  Hampshire :  Lewis  i^. 
Whittemore,  5  N.  Hamp.  364  ;  Haven  v.  Low,  2  N.  Hamp,  13 ;  Cobum  v.  Pickering,  3 
N.  Hamp.  415 ;  Clark  v.  Morse,  10  N.  Hamp.  239  ;  So  in  Connecticut,  with  some  limi- 
tations :  Ingraham  v.  Wheeler,  6  Conn.  277 ;  Talcot  9.  Wilcox,  9  Conn.  134 ;  Swift  v, 
Thompson,  9  Conn.  63 ;  Toby  v.  Reed,  9  Conn.  216.  So  in  New  York :  Bissell  v,  Hop- 
kins, 3  Cowen,  166.    See  also  Piyver  v,  M'Laaghlin,  2  Wend.  599 ;  Jaokson  v,  Tim- 
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Sale  or     omission  to  deliver  possession  of  the  goods  to  the  assignee,  be  in  coii- 
OooDfl.     sequence  of,  and  consistent  with,  the  terms  of  the  bill  of  sale, — as  if 
it  be  agreed  that  the  assignee  shall  not  be  entitled  to  take  possess- 
ion, unless  default  be  made  by  the  assignor  in  the  performance  of  a 
specified  canditian, — the   presumption  of  fraud  does  not  arise  (q),^ 

(q)  See  1  Smith,  L.  C.  11 ;  per  BuUer,  r.  Baldock,  Gow,  R  35,  per  Dallas,  C.  J., 

J^  Edwards  «.  Harben,  2  T.  R,d95,  596;  and  particularly  Martiadale  v.  Booth,  3 

Roberts  on  Statute  of  Frauds,  558 ;  Has-  B.  &  Ad.  498 ;  Eastwood  v.  Brown,  R.  & 

elinton  v.  Gill,  3  T.  R.  620,  n.;  Armstrong  M.  312. 

merman,  7  Wend.  436 ;  Wilcox  v.  Wood,  9  Wend.  346  ;  So  in  NortbC  arolina :  Hewell 
V.  Elliott,  1  Badg.  &  Dev.  76 ;  Vick  v.  Keyes,  2  Hayw.  126 ;  Falkncr  v.  Perkins,  2 
Hayw.  224 ;  Smith  v.  Nier,  1  Hawks.  341 ;  Trotter  v.  Howard,  1  Hawks.  320 ;  So  in 
South  Carolina:  Terry  v.  Belcher,  1  Bailey,  568  ;  b'mith  v.  Henry,  2  Bailey,  118.  Ihe 
Court  of  Ohio  seems  to  approve  of  the  same  doctrine,  in  Barr  v.  Hatch,  3  Ham.  529. 
So  the  Court  of  Tennessee :  Callen  v,  Thompson,  3  Terger,  475.  See  also  Baylor  v. 
Bmithers,  I  Litt  12 ;  Hundley  v.  Webb,  3  J.  J.  Marsh.  643  ;  Comstock  v.  Rayford,  12 
Smedes  &  M.  369 ;  Field  v.  Simco.  2  £ng.  269;  Maaey  v.  Killough,  7  Yerger,  440; 
Mitchell  V.  Beal,  8  Terger,  142 ;  Sherron  v.  Humphreys,  1  Green,  217. 

A  contrary  doctrine  seems  to  have  received  the  approbation  of  the  Supreme  Court 
of  the  United  States,  in  Hamilton  v.  Russell,  1  Cranch,  309  ;  and  of  the  United  Btates 
Circuit  Courts  of  Pennsylvania  and  Massachusetts,  in  the  United  States  v.  Conyngham, 
4  Dallas,  358 ;  Phetti place  v.  Sayles,  4  Mason,  321,  322.  But  see  Conrad  r.  Atlantic 
Ins.  Co.,  1  Peter-,  S.  C,  449 ;  De  Wolf  ».  Harris,  4  Mason,  515  ;  So  of  the  Court  in 
Virginia:  Clayton  v.  Anthony,  6  Rand.  285;  Laud  v,  Jeffries,  5  Rand.  211.;  Robertson 
V.  Ewell,  3  Munf.  1 ;  Alexander  v.  Deneale,  2  Munf.  341 ;  In  Pennsylvania  :  Dawes  v. 
Cope,  4  Binn.  2o8  ;  Babb  v.  Clemson,  10  Serg.  &  i\.  419 ;  Shaw  v.  Levy,  17  Serg.  &  R. 
99;  Homer  v.  Geesman,  17  Serg.  &  R.  251 ;  Levy  t^.  Wallis,  4  Dal.  167 ;  Hoofsmith  9. 
Cope,  6  Wharton,  o:i  ;  In  New  Jersey :  Chumar  v.  Wood,  1  Halst.  155  But  see  Mount 
V.  Hendricks,  2  South.  733;  And  in  Vermont:  Boardman  v.  Keeler,  1  Aiken,  153; 
Mott  V.  M'Nice,  1  lb.  162;  Weeks  v.  Wead,  2  lb.  64 ;  Fletcher  v.  Howard,  2  lb.  115; 
Bsattie  v.  Robin,  lb.  ISh  See  Harding  v.  Jones,  4  Verm.  462  ;  Kennedy  v.  Ross,  2  Rep. 
Con.  Ct.  125  ;  Hudnal  r.  Wilder,  4  McCord,  294 ;  Brummel  v.  Stockton,  3  Dana,  134 ; 
Laughlin  t;.  Ferguson.  6  ib.  117  ;  McBride  v.  McClelland,  6  Watts  &  S.94;  FamsworOi 
r.  Shepard,  6  Vermont,  521  ;  Wilson  v.  Hooper,  12  Vermont,  653, 

In  Jackson  v.  Timmerman,  7  Wend.  436,  it  is  held,  that  there  is  no  such  thing  as 
fraud  in  lawy  as  distinguished  from  fraud  in  fact ;  what  was  formerly,  considered  aa 
fraud  in  law,  or  conclusive  evidence  of  fraud,  and  to  be  so  pronounced  by  the  Court, 
is  now  held  to  be  but  prima,  fade  evidence,  to  be  submitted  to,  and  passed  upon  by, 
the  jury.  See  also  Seward  v.  Jackson,  8  Cowen,  448,  454 ;  Jackson  v,  l*eck,  4  Wend. 
303  ;  Hall  v,  Tuttle,  8  Wend.  375.  The  rule  in  Twyne's  case  has  not  been  extended  to 
sales  on  execution,  which  in  their  nature  are.  public  &nd  notorious,  even  in  those 
courts,  where  it  has  been  applied  to  other  sales.  Garland  t\  Chambers,  11  Smedes  & 
M.  337;  Foster  t;.  Pugh,  12  ib.  416;  Simcrson  v.  Branch  Bank,  12  Alabama.  205; 
Abney  v.  Kingsland,  10  ib.  355. 

1  The  possession  of  a  personal  chattel  by  the  mortgagor,  is  not  inconsistent  with 
the  mortgage,  and  frimiBhes  of  itself  no  conclusive  evidence  of  fraud.  Holbrook  v. 
Baker,  5  Greenl.  309;  Ash  v.  Savage,  5  N.  Hamp.  545;  Lewis  v.  Stevenson,  2  Hall, 
63 ;  Bissell  v.  Hopkins,  3  Cowen,  166  ;  Barrow  p.  Paxton,  5  Johns.  258;  Cortelyou  ». 
Lansing,  2  Caines'  Cas.  in  Err.  206 ;  Baylor  v.  Smithers,  1  Litt.  Ill ;  Adams  v.  Wheel- 
er, 10  lick.  169  ;  Ward  v.  Sumner,  5  Pick.  59;  Glover  v,  Austin,  6  Pick.  220,  221 ; 
Plagg  V.  Dryden,  7  Pick.  62  ;  Haskell  v,  Greely,  3  Greenl.  425 ;  Haven  r.  Low,  2  N. 
Hamp.  13 ;  Dawes  v.  Cope,  4  Binn.  258 ;  D'Wolf  v,  Harris,  4  Mason,  515  ;  Patten  v. 
Smith,  4  Conn.  450 ;  Claybome  ».  Hill,  1  WaSb.  177  ;  Croft ».  Townsend,  3  Des.  229. 
But  see  Clow  v.  Woods,  2  Serg.  &  R.  278;  Smith  v.  Acker,  23  Wend.  653. 

It  is  now  provided  by  statute  in  Massachusetts,  that  no  mortgage  of  personal 
property  shall  be  valid  against  any  other  person  than  the  parties  thereto,  unless  pos- 
session of  the  mortgaged  property  be  taken  and  kept  by  the  mortgagee,  or  unless 
the  mortgage  be  recorded  by  the  clerk  of  the  town  where  the  mortgagor  shall  reside, 
at  the  time  of  making  the  same.  &t.  1832,  c.  157,  §  1 ;  Rev.  St.  e.  74,  §  5.  A  similar 
provision  was  made  in  North  Carolina,  in  1830.  The  legislature  of  New  York  also 
has  taken  this  subject  into  consideration,  and  made  provision  for  it.  See  2  Rev. 
Laws,  136,  §  5,  6,  7  ;  Id.  137 ,J  4,  5.  In  1832,  a  similar  provision  to  that  in  Massa- 
ebusettB  was  made  in  New  Hampshire.    In  Kentucky,  in  1831,  a  statute  was  pawied 
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And  SO  it  would  Beem,  that  if  the  bill  of  sale  be  veallj  intended  by     Sale  of 
the  parties  to  operate,  and  to  give   the  vendee  the  power  of  taking     Goods. 
possession,  it  is  good,  although  it  be  not  acted  on  by  his  taking  pos-  ^■^'>'^"'^-^ 
session  (r). 

So  it  appears,  that  where  the  transfer  is  founded  on  a  good  consid-  ^^ses  in 
eration,  and  there  was  no  intention  in  fact  to  defraud  creditors,  and  f^aud  vlll 
the  trauBaction  or  transfer  was  a  matter  otpullicity  or  notoriety :  the  not  be  pr«- 
notariety  of  the  transfer  is  the  question  on  which  its  validity  or  inva-  JJJJ"^^ 
lidity  depends  :  for,  if  the  assignment  was  notorious,  fraud  will  not  Unnance 
be  presumed  from  the  mere  omission  to  take  possession  (s).  of  posses- 

Nor  does  the  doctrine  of  presumed  fraud  apply  where  the  party  in  ^^^^' 
possession  was  not  the  original  owner  of  the  goods,  and,  in  fact,  never 
acquired  any  property  therein,  and  had  nothing  *^inore,  aJ  mi^,  than  f  *366  ] 
the  mere  occupation  of  the  goods  by  the  consent  of  its  true  owner ; 
since  it  is  only  under  the  provisions  of  the  bankrupt  and  insolvent 
acts  ( 0>  ^hat  the  real  proprietor  of  goods,  who  suffers  another  to 
have  the  apparent  ownership,  forfeits  his  right  for  the  benefit  of  the 
ci-editors  of  the  party  whom  he  has  allowed  to  be  in  possession.  If, 
therefore,  A,  were  to  buy  goods,  and  lend  them  to  B.,  the  want  of  pos- 
session in^A.  would  not  be  fraudulent ;  for  it  has  never  been  decided 
that  a  man  may  not  give  the  possession  of  his  goods  to  another  (u). 

So,  where  the  plaintiff,  having  purchased  a  public  house,  for  which 
he  could  not  get  license  because  he  resided  in  another  tavern,  put  B., 
an  insolvent  person,  into  the  house  as  his  servant,  and  supplied  him 
with  money  to  pay  for  the  license,  which  was  granted  to  B. ;  it  was 
held,  by  the  majority  of  the  judges  of  the  Common  Pleas,  that  the 
sheriff  was  not  authorized  to  take  the  goods  in  the  house  under  an 
execution  against  B.  (2;)  And  so  a  person  may  make  a  bond  fide  pur- 
chase of  goods,  which  are  in  the  possession  of  another,  for  the  accom- 
modation of  the  latter,  and  for  the  purpose  of  continuing  them  in 
the  same  possession  (y). 

We  must  also  remember  that,  by  the  express  words  of  the  statute,  Such  a 
the  fraudulent  transfer  is  avoided,  only  "  as  against  that  person,  his  transfer 
heirs,  &c.,  who  might  be, in  anywise  disturbed,  hindered,  delayed,  or  {^|5J^,f* 
defrauded,"  thereby.     Such  a  transfer  is  therefore  good  as  between  the  par- 
the  parties  thereto  (2).     And  even  if  there  were  no  consideration,   ties  them- 
yet  if  the  transfer  were  by  deed,  it  would  be  binding  between  them  as  *^^^*" ' 
a  gift  by  deed,  although  no  possession  were  given :  and  if  the  transfer 

(r)  Ereleigh  v.  Pnrssord,  2  Moo.  &  Rob.  Vict.  c.  110,  s.  53 ;  Bui.  N.  P.  258 :  Meg- 
539.                                                                  .  gott  V.  Mills,  1  Ld.  Raym.  286 ;  Eidd  v. 

(«)  Armstrong  v,  Baldock,  Oow,  R.  83 ;  Rawlinson,  2  B.  &  P.  60. 

Woodham  v.  Baldock,  Id.  35,  n.;  S.  C.  3  (u)    See  per  Lawrence,  J.,  Dawson  v, 

Moore,  11 ;  Hoffman  o.  Pitt,  5  Esp.  R.  25 ;  Wood,  3  Taunt.  256,  260. 

Heed  v.  Blades,  5  Taunt.  212  ;  Latimer  v.  (x)  Dawson  0.  Wood,  3  Taunt.  256. 

Batson,  4  B.  &  C.  652 ;  &  C.  7  D.  &  R.  (y)  Per  Lord  EUenborough,  Leonard  9. 

106.  Baker,  1  M.  &  a  251,  254. 

(0  12  <k  13  Vict,  c  106,  s.  125 ;  1  &  2  (2)  Bessej  v,  Windham,  6  Q.  B.  166. 

regulating  mortgages  of  personal  property ;   and  in  Georgia,  in  1827.    See  2  Kent, 
(5th  ed.)  530,  n.  (a). 

As  to  mortgages  of  stock  in  trade  or  other  goods,  with  power  in  mortgagor  to  dis- 
pose of  the  ffwxis  or  to  use  them,  Ac,  see  Briggs  v.  Parkman,  2  Metoalf,  258 ;  Jones 
tr.  Hoggeford,  3  Metoalf,  515 ;  Bobbins  v,  Parker,  8  Metoalf,  117 ;  Shurtleif  v.  WiUaid, 
19  Plek.  202. 
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Bale  or 
Goods. 


or,  AS  be- 
tween 
either 
party  and 
»  stran- 
ger. 

Sale  with 
intent  to 
defeat  exe- 
cution not 
Toid. 

[  <»367  ] 


Assign- 
ment to 
trustees 
for  the 
benefit  of 
creditors, 
Then 
TaUd. 


were  without  consideration,  and  possession  were  dcflivered,  then  the 
assignment,  though  not  by  deed,  would  be  good  as  an  executed 
gift  (a). 

Such  a  transfer,  moreover,  is  good,  not  only  as  between  the  parties 
thereto,  but  as  between  either  party  and  a  stranger  (b). 

So  a  sale  of  property  for  good  consideration  is  not,  either  at 
common  law  or  under  the  statute  of  Mizabdk,  fraudulent  and  void, 
merely  because  it  is  made  with  the  intention  to  defeat  the  expected 
execution  of  a  judgment  creditor  (<?).  Thus,  where  A.,  *being  indebt- 
ed to  fi.  and  C,  after  being  sued  to  execution  by  B.,  went  to  C.  and 
voluntarily  gave  him  a  warrant  of  attorney  to  confess  judgment ; 
and  judgment  was  accordingly  entered  up,  and  execution  levied  on 
such  warrant  of  attorney,  on  the  same  day  on  which  B.  would  have 
been  entitled  to  execution,  and  on  which  day  he  had  threatened  to 
sue  it  out ;  the  preference  so  given  by  A.  to  C.  was  held  not  to  be  un- 
lawful or  fraudulent,  within  the  statute  of  JEltzabeih(d). 

And  where  a  debtor,  being  in  insolvent  circumstances,  and  having 
been  sued  by  a  creditor,  pending  the  suit  and  before  execution,  exe- 
cuted an  assignment  of  all  his  effects  to  trustees  for  the  benefit  of  all 
his  creditors,  under  which  assignment  possession  was  in^mediately 
taken :  it  was  held,  that  the  assignment  was  not  fraudulent,  though 
made  with  intent  to  delay  the  suing  creditor  of  his  execution  («). 
So  if  a  person,  having  several  creditors,  convey  by  deed  the  legal 
estate  in  part  of  his  real  and  personal  property  to  a  trustee,  in  trust, 
after  deducting  the  expenses  respecting  the  trust  out  of  the  rents 
and  profits,  to  pay  half  the  surplus  to  the  grantor  for  his  own  use,  and 
the  residue  among  certain  creditors  named  in  the  schedule,  without 
any  intention  of  fraudulently  delaying  the  creditors  not  named  in 
the  schedule,  the  deed  is  good  in  law  (/).^  And  it  has  been  held,  that 
a  deed  of  transfer  of  a  trader's  property  is  not  void  as  against  fu- 
ture creditors,  although  the  execution  thereof  be  an  act  of  bank- 
ruptcy, under  the  bankrupt  laws  (gr). 

But  an  assignment  of  his  goods  by  a  debtor  to  trustees,  not  with 
the  direct  object  of  their  being  converted  into  money,  and  applied  in 
satisfaction  of  his  debts,  but  with  an  authority  to  the  trustees  to 
carry  on  his  trade,  and  to  apply  the  monies  to  arise  therefrom 
amongst  themselves  and  the  other  creditors  who  should  execute  the 
assignment,  rateably  in  proportion  to  their  respective  debts,  is  void 
under  the  statute  of  Elizabeth ;  because  such  terms  might  create  a 


(a)  Steel  v.  Brown,  1  Taunt.  881; 
Baker  o.  Lloyd,  Bui.  N.  P.  258 ;  Hawes  v 
licadcr,  Cro.  Jao.  270;  S.  C.  Yelv.  196; 
Robinson  v,  Macdonnell,  2  B.  <&  Aid.  134  ; 
Doe  V.  Roberts,  Id.  367 ;  Deady  v.  Harri- 
son, 1  Stark.  R.  60. 

(6)  Bessej  v.  Windham,  supra, 
(c)  Wood  V,  Dixie,  7  Q.  B.  892  ;  Ere- 
leigh  V.  Purssord,  2  Moo.  &  Rob.  639; 
Riches  v.  EvaQs,  9  G.  &  P.  640 ;  Bentliff 
V.  Gamett,  1  C.  &  K.  326.  The  Bankrupt 
Act,  12  &  13  Vict  c.  106,  s.  133,  and  the 


Insolvent  Debtors'  Act,  1  &  2  Vict.  c.  110. 
B.  59,  invalidate  preferences  in  contempla- 
tion of  bankruptcy  or  insolvency. 

(d)  Holbird  v.  Anderson,  5  T.  R.  235. 

(e)  Pickstock  v.  Lyster,  3  M.  &  S.  371 ; 
The  King  v.  Watson,  3  Price,  6  ;  see  also 
Menx  V.  Howell,  4  East,  1. 

(/)  Estwick  V,  Caillaud,  6  T.  R.  420. 

(y)  Oswald  V.  Thompson,  2  Exch.  215  ; 
decided  on  the  6  Geo.  4,  e.  16,  s.  3 ;  and 
see  12  &  13  Vict.  c.  106,  s.  67. 


1  See  2*  Kent,  (5th  ed.)  532, 536,  and  cases  dted  in  the  notes. 


SALB  OV  GOODS.  415 

partnership  among  the  creditors  who  might  execute  the  deed  ;  and     Sale  of 
would  not  he  for  their  benefit,  so  much  as  for  that  of  the  debtor  (A).     G«>i>8« 

It  has  been  held,  however,  that  an  assignment  to  trustees,  for  the  ^^^'v^^*^ 
benefit  of  creditors,  which  empowers  the  trustees  to  employ  the  debtor 
or  any  other  persons  **  in  winding  up  his  affairs,  and  collecting  and 
getting  in  his  estate  and  carrying  on  his  trade,"  **is  not  void  under  [  *368  ] 
the  statute ;  provided  it  appear  that  the  carrying  on  of  the  trade 
was  to  be  merely  ancillary  to  the  object  of  winding  it  up  (t). 

Again,  such  an  assignment  is  void,  until  the  relation  of  trustee 
and  cestui  trust  be  established  between  the  assignee  and  some  of  the 
creditors ;  because,  up  to  that  time,  the  deed  is  voluntary  and  revo- 
cable on  the  part  of  the  debtor  (k).  But  so  soon  as  this  relation  is 
established,  there  is  a  consideration  for  the  deed,  and  it  is  no  longer 
voluntary  (Z).  And  in  the  case  of  Harland  v,  Binks,  just  referred 
to,  it  was  held,  that  a  verbal  assent  to  the  deed,  by  several  of  the 
creditors,  after  the  trustees  had  acted  under  it  by  taking  possession, 
was  sufficient  to  render  the  deed  irrevocable  by  the  debtor. 

By  the  stat.  7  &  8  Geo.  4,  c.   29,  s.  57,  the  owner  of  goods,  ob-  ^^H^^, 

tained  from  him  by  false  and  fraudulent  pretences,  with  intent  to  ^in^^by 

defraud  him,  is  entitled  to  restitution,  notwithstanding  any  inter-  false  pre- 

mediate  bond  fide  sale,  provided  sivih  owner  prosecute  the  offender  tenoes. 
to  conviction.     The  effect  of  this  enactment  on  the  rights  of  the 
vendor,  has  been  already  considered  (m). 

If  a  defendant  sell  his  goods  bond  fide^  and  for  a  valuable  conside-  ^^®»  ^9Y 
ration,  before  the  delivery  of  the  writ  to  the  sheriff^,  they  cannot  be  trit  of  eZ 
taken  in  execution ;  and  though  he  sell  them  fraudulently,  yet,  if  ecntion. 
they  be  afterwards  bond  fide  sold  to  another,  they  are  not  liable  to 
be  taken  in  the  hands  of  the  second  vendee  (n).     And  a  defendant 
may  sell  his  goods,  even  after  the  delivery  of  the  writ  to  the  sher- 
iflP;  but  they  will  be  liable,  in  the  hands  of  the  purchaser,  to  the 
rights  of  the  execution  creditor,  unless  the  sale  took  place  in  mar- 
ket overt  (o). 

From  the  general  principle,  th^t  an  action  upon  the  case  for  a  deceit ; 
deceit  lies  "  if  a  man,  by  false  affirmance  of  a  thing  within  his 
knowledge,  procure  a  fact  to  be  done  which  otherwise  would  not  be 
done  (p)/'  it  would  appear  that  there  may  be  cases  in  which,  if  a 
party  oecome  possessed  of  goods  by  means  of  a  fraudulent  *^pur-  r  o^QQ  ] 
chase,  the  vendor  may,  instead  of  suing  to  recover  the  price  or 
yalae  of  the  goods,  maintain  an  action  to  recover  damages  for  the 

(A)  Owen  v.  Body,  6  Ad.  &  El.  28.  E  &  E.  495,  499,  n.  (b) ;  Parker  v.  Pat- 

(i)  Janes  ».  Whitbread,  20  L.  J.,  C.  P.  rick,  6  T.  R.  175 ;  Ferguson  v.  Carrington, 

217,  221 ;  and  see  Coates  v.  Williams,  7  3  C.  &  P.  458,  and  note ;  Gladstone  v, 

Elxch.  205  ;  21  ii.  J.,  Exoh.  116.  Hadwen,  1  M.  &  S,  517 ;  Taylor  ».  Plum- 

(k)  Garrard  v.  Lord  Lauderdale,  3  Sim.  er,  3  M.  &  a  562. 
I ;  Harland  v.  Binks,  15  Q.  B.  713,  718.  (n)  Wilson  and  WormaVs  case,  Godb.  R. 

(l)    Per  Lord    CampbeU,    Harland    v,  161 ;  Tidd,  9th  edit.  1006. 
Binks,  n^a.  (o)  Samuel  v,  Duke,  3  M.  &  W.  622. 

(m)  See  ante,  343 ;  Scattergood  v,  Syl-        (/>)  Com.  Dig.  "  Action  upon  the  Case 

TMter,  16  Q.  B.  506 ;  Peer  v,  Humphrey,  2  for  a  Deceit."  (A.),  10. 
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Baxm  or     deceit.     But  it  does  not  appear  from  the  books  th«t,  in  such  cases, 
OooDB.      this  remedy  has  been  mach  resorted  to.^ 

1  In  Medborj  v.  Watson,  6  Metcalf,  246,  the  declaration  alleged,  that  the  plaintiffs, 
wishing  to  purchase  a  tannery  for  the  purpose  of  carrying  on  a  joint  business  in  the 
making  and  Tending  of  leather,  inquired  of  the  defendant,  if  he  could  inform  them 
where  they  could  purchase  such  an  establishment;  that  the  defendant,  intending  to 
deceive  and  defraud  them,  and  to  induce  them  to  purchlLse  a  tannery  in  Worthington, 
belonging  to  one  Thomas  D.  Wasson,  and  to  give  a  much  greater  sum  for  it  than  it 
was  worth,  falsely  asserted  and  affirmed  to  them,  that  he  knew  of  such  a  tannery  as 
they  wanted,  belonging  to  Thomas  D.  Wasson,  who  was  ready  to  sell  it,  and  that  it 
could  be  purchased  for  $4000,  being  the  same  sum  which  said  Ihomas  D.  paid  one 
James  Wasson  for  it ;  and  that  he  would  aid  the  plaintiffs  in  making  the  purchase ; 
at  the  same  time  knowing  that  Thomas  D.  Wasson  paid  only  $3000  for  it ;  and  that  it 
was  not  worth  that  sum  at  the  time  when  Ihomas  D.  purchased,  nor  at  the  time  of 
his  (the  defendant's)  making  the  false  representation ;  that  he  wrongfully  and  de- 
ceitfully encouraged  them  to  make  the  purchase,  and  pay  for  it  a  much  larger  price 
than  it  was  worth,  namely,  $1000  ;  and  that  the  plaintiffs,  confiding  in  his  false  asser- 
tions, and  beliering  them  to  be  true,  and  being  ignorant  of  the  yalue  of  the  property, 
made  the  purchase  &c.  The  evidence  sustained  these  allegations,  and  it  was  held,  that 
the  declaration  set  forth  facts  sufficient  to  maintain  the  action,  and  to  let  in  proof  of 
other  facts,  showing  the  fraudulent  design  of  the  defendant  to  injure  the  pisun tiffs ; 
that  the  purchase  of  the  tannery  being  made  by  the  plaintiffs  for  partnership  pur- 
poses, they  were  properly  joined  in  the  action,  and  that  the  false  representations,  in 
such  case,  are  not  required  to  be  in  writing,  they  not  affecting  the  title  of  a  third 
person  to  credit. 

In  this  case,  Hubbard  J.  said ; — "  The  action  on  the  case  for  deceit  is  one  well  known  ; 
and  for  a  long  series  of  years,  has  been  maintained  in  the  English  courts.  It  haa 
also  been  sustained  by  us  as  an  efficient  means  for  the  punishment  of  frauds,  and 
for  the  protection  of  the  weak  and  the  ignorant  against  the  designs  and  artifices  of 
the  crafty.  The  leading  case,  in  modem  times,  on  the  subject  of  false  affirmations 
made  with  intent  to  deceive,  is  that  of  Pasley  v.  Freeman,  3  T.  K.  61,  in  which  it  waa 
decided  that  a  false  affirmation,  made  by  the  defendant  with  intent  to  defraud  the 
plaintiff,  whereby  the  plaintiff  received  damage,  was  the  ground  of  an  action  upon 
the  case  in  the  nature  of  deceit ;  and  that  it  was  not  necessary  that  the  defendant 
should  be  benefited  by  the  deceit,  or  that  he  should  collude  with  the  person  who  re- 
ceived the  benefit.  This  case  though  much  contested,  and  though  often  attempted  to 
be  shaken,  has  received  the  sanction  of  successive  decisions  in  Westminster  Hall,  and 
in  the  courts  of  different  states  in  this  country.  It  has,  indeed,  been  modified  by  the 
act  of  9  Geo.  4,  c.  14,  commonly  called  Lord  Tenterden's  act,  so  far  as  to  require  the 
assertions,  in  regard  to  the  credit  of  a  third  person,  to  be  in  writing,  before  the  partj 
can  be  charged  on  his  false  affirmation  ;  and  the  law  has  been  minified  in  like  man- 
ner here  by  St.  1834,  c.  182,  §  5,  and  by  the  Bev.  Sts.  c.  74,  ^  3.  The  great  principle, 
however,  on  which  that  case  rests,  has  not  been  distui*bed,  but  is,  indeed,  sanctioned 
by  the  very  statute  provisions  and  limitations  in  respect  to  it. 

**  But  in  actions  on  the  case  for  deceit,  founded  upon  false  affirmations,  there  has 
always  existed  the  exception,  that  naked  assertions,  though  known  to  be  false,  are 
not  the  ground  of  action,  as  between  vendor  and  vendee ;  and  in  regard  to  affirma- 
tions and  representations  respecting  real  estate,  the  maxim  of  caveat  anpior  has  ever 
been  held  to  apply.  When,  therefore,  a  vendor  of  real  estate  affirms  to  the  vendee 
that  his  estate  is  worth  so  much,  that  he  gave  so  much  for  it,  that  he  has  been  offered 
so  much  for  it,  or  has  refused  such  a  sum  for  it ;  such  assertions,  though  known  by 
him  to  be  false,  and  though  uttered  with  a  view  to  deceive,  are  not  actionable.  They 
are  the  mere  affirmations  of  the  vendor,  on  which  the  vendee  cannot  safely  place  con- 
fidence, and  will  not  excuse  his  neglect  in  not  examining  for  himself,  and  ascertaining 
what  the  facts  are,  and  what  credit  is  to  be  given  to  the  assertions.  But  even  this  is 
qualified  by  one  of  the  more  ancient  decisions.  As  where  a  vendor  had  fklsely  affirm- 
ed as  to  the  amount  for  which  the  estate  rented,  and  had  induced  a  person  to  give  a 
higher  price  for  the  estate  in  consequence  of  such  false  affirmation  respecting  the 
rent,  there  an  action  was  held  to  lie,  on  the  ground  that  it  was  a  matter  within  his 
own  knowledge,  and  the  tenant  might  not  disclose  the  amount  of  rent j>aid  by  him. 
Ekins  V.  Tresham,  I  Lev.  102  ;  1  ISid.  146.  And  so  fraudulent  misrepresentations  of 
particulars  in  relation  to  the  estate,  which  the  buyer  has  not  equal  means  of  knowing, 
and  where  he  is  induced  to  forbear  inquiries,  that  he  otherwise  would  have  made,  are 
not  to  be  viewed  in  the  light  of  assertions  ffratit  dicta ;  and  therefore,  where  damage 
ensues,  the  party  guilty  of  the  fraud  will  be  liable  for  the  injury  sustained. 

*'  I  do  not  think  it  necessary,  to  go  over,  in  detail,  the  authorities  cited  by  counsel 
fbr  the  defendant,  thsy  often  having  been  the  sulject  of  comment ;  but  I  presnme  I 
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In  Ycrnon  v.  Keys,  (q)  which  was  an  action  on  the  case  for  dei- 
ceitful  representations,  whereby  the  plaintiff  was  induced  to  sell 
his  interest  in  certain  buildings,  trade,  and  stock,  at  a  less  price 
than  he  otherwise  would  have  taken,  Lord  Ellenborough,  in  deliver- 
ing the  judgment  of  the  Court,  said :  "  To  support  the  action, 
there  must  be  a  fraud  clearly  alleged  to  have  been  committed  by 
the  defendant  and  a  damage  resulting  from  such  fraud  to  the 
plaintiff.  The  fraud  must  consist  in  depriving  the  plaintiff,  by  de- 
ceitful means,  of  some  benefit  which  the  law  entitled  him  to  demand 
or  expect."  "  A  seller  is  unquestionably  liable  to  an  action  of  de- 
ceit, if  he  fraudulently  represent  the  quality  of  the  thing  sold  to 
be  other  than  it  is,  in  some  particulars  which  the  buyer  has  not 
equal  means  with  himself  of  knowing ;  or  if  he  do  so  in  such  a 
manner  as  to  induce  the  buyer  to  forbear  making  the  inquiries  which, 
for  his  own  security  and  advantage,  he  would  otherwise  have  made. 
But  is  a  buyer  liable  to  an  action  of  deceit,  for  misrepresenting  the 
seller's  chance  of  sale,  or  the  probability  of  his  getting  a  better 
price  for  his  commodity  than  the  price  which  such  proposed  buyer 
offers  ?  I  am  not  aware  of  any  case,  or  recognized  principle  of  law, 
upon  which  such  a  duty  can  be  considered  as  incumbent  upon  a  par- 
ty bargaining  for  a  purchase.  It  appears  to  be  a  false  representa- 
tion in  a  matter  merely  gratis  dictum  by  the  bidder,  in  respect  to 
which  the  bidder  was  under  no  legal  pledge  or  obligation  to  the  sel- 
ler, for  the  precise  accuracy  and  correctness  of  his  statement,  and 
upon  which,  therefore,  it  was  the  seller's  own  indiscretion  to  rely ; 
and  for  the  consequences  of  such  reliance,  therefore,  he  can  main- 
tain no  action."^ 

And  a  representation  made  as  to  the  character,  credit,  or  respon- 
aibility  of  a  third  person,  in  order  to  induce  the  owner  of  goods  to 
sell  them  to  the  latter  on  credit,  will  not  furnish  a  cause  of  action, 

(g)  12  East,  632;  (aiBrmed  in  error),    4  Taunt.  4SS. 
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am  safe  in  affirming,  that  the  greater  part,  if  not  aU,  the  oases  cited,  are  those  of 
false  affirmation  by  the  Tender  to  the  vendee,  where  the  maxim  caveat  emptor  a;;pUes, 
and  not  those  resting  upon  the  false  representations  of  a  third  person  with  re?  rd  to 
the  Talue  of  the  property.  And  the  distinction  between  the  two  cases  is  mark  ^J  and 
obTious.  In  the  one,  the  buyer  is  aware  of  his  position ;  he  is  dealing  with  the  owner 
of  the  property,  whose  aim  is  to  secure  a  good  price,  and  whose  interest  it  is  to  put  a 
high  estimate  upon  his  estate,  and  whose  great  object  is  to  induce  the  purchaser  to 
make  the  purchase ;  while  in  the  other,  the  man  who  makes  the  false  assertions  has 
apparently  no  object  to  gain ;  he  stands  in  the  situation  of  a  disinterested  person, 
in  the  light  of  a  fHend,  who  has  no  motive  nor  intention  to  depart  from  the  truth, 
and  who  thus  throws  the  vendee  off  his  guard,  and'  exposes  him  to  be  misled  by  the 
deceitful  representations. 

**  In  the  present  case,  wc  think  the  avennents  in  the  declaration  would  not  have 
supported  an  action,  if  the  false  representations  had  been  made  by  the  vendor  to  the 
vendees.  Bat  the  representations  were  made  by  a  third  person,  apparently  disinter- 
ested, and  who  proposed  to  aid  the  plaintiffs  in  making  the  purchase,  and  to  procure 
the  estate  for  them  for  a  price  which  he  stated  he  knew  that  it  cost,  and  which  he 
affirmed  it  was  worth.  Such  false  affirmations  and  representations,  having  been 
made  by  a  third  perwn,  with  the  intent  to  defraud,  we  hold  are  actionable ;  and 
though  the  declaration  might  have  contained  a  more  full  averment  of  the  facts  ex- 
pected to  be  proved,  yet  we  are  of  opinion  that  sufficient  was  stated  to  maintain  the 
action,  and  to  let  in  thd  other  proofs  connected  with  and  growing  directly  out  of  the 
assertions  set  forth  in  the  declaration." 

1  Medbuxy  v.  Watson,  6  Metcalf,  246,  dtod  in  next  preceding  note. 
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Saix  07     however  false  and  fraudulent  the  representation  may  he,  unless 
^^^^      it  he  reduced  into  writing,  and  signed  hy  the  party  making  it  (r).^ 
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«4.  Of  Illegal  Sales. 

It  is  said  to  he  perfectly  settled,  that  where  the  contract  which 
a  party  seeks  to  enforce,  he  it  express  or  implied,  is  expressly,  or  hy 
implication,  forhidden  hy  the  common  or  statute  law,  no  Court  will 
lend  its  assistance  to  give'  it  effect  (9),^  The  application  of  this 
principle  to  contracts  in  general  will  he  fully  considered  hereafter ; 
hut  it  will  he  proper  to  point  out  in  this  place,  some  of  the  cases  in 
which  contracts  for  the  sale  of  goods  cannot  he  enforced,  hecause 
of  their  heing  void,  either  1st,  At  common  law  (t)^  or  2ndly,  By 
gtatute. 

1.  And,  first,  as  to  contracts  which  are  illegal  at  common  law. 

Contracts  of  sale  having  an  immorcd  ohject  in  view  are  void  at 
common  law. — Thus,  a  printseller  cannot  recover  the  price  of  cari- 
catures of  an  immoral,  ohscene,  or  lihellous  tendency,  which  he  has 
sent  to  a  customer  who  had  given  a  general  order,  for  aU  the  cari- 
cature prints  that  had  ever  heen  published  (u).  And  if  a  tradesman 
sell  clothes  to  a  prostitute,  for  the  purpose  of  enahling  her  to  carry 
on  hjer  prostitution,  and  expecting  to  he  paid  from  the  profits  of  it, 
such  a  contract  is  illegal,  and  cannot  he  enforced  in  a  court  of  jus- 
tice ;  although  the  mere  knowledge  of  her  way  of  life  would  not 
prevent  the  tradesman  from  recovering  (x). 

It  is  reported  to  have  heen  held  hy  Lord  Tenterden,  that  if  a 
man  sell  goods,  to  he  delivered  on  a  future  day,  and  he  neither  has 
the  goods  at  the  time  of  the  sale,  nor  has  entered  into  any  contract 


(r)  9  Geo.  4,  c.  14,  s.  6.  X  representa- 
tion hy  one  member  of  a  firm,  as  to  Uie 
trustworthiness  of  the  firm,  is  within  the 
meaning  of  this  act ;  Bevaaz  v,  Steinkel- 
ler,  8  Soott,  202.  See,  for  the  law  on  this 
subject,  Lyde  9.  Barnard,  1  M.  &  W.  101 ; 
Haslock  V.  Fergusson,  7  A.  &  £.  86 ;  Swann 
9.  Phillips,  8  A.  &  £.  457 ;  Pasley  v.  Free- 
man, S  T.  R.  51. 

(«)  Per  Parke,  B.,  Cope  v.  Bowlands,  2 
M.  ft  W.  149,  157 ;  see  also  Gas  Li^t 
Company  o.  Turner,  7  Scott,  793 ;  FiTax  v, 
NichoUs,  2  C.  K  501. 

(0  ForeddlUnff  was  the  buying,  or  con« 
tracting  for,  any  merchandize  or  yictual 
ooming  in  the  way  to  market ;  or  dissuad- 
ing persons  from  bringing  their  goods  or 
provisions  there;  or  persuading  them  to 
enchance  the  prioe  there.    Regratmg  was 


the  buying  of  com,  or  other  dead  yictual, 
in  any  market,  and  selling  it  again  in 
the  same  market,  or  within  four  miles  of 
the  place.  Engrouing  was  the  getting 
into  one's  possession,  or  buying  up,  large 
quantities  of  com  or  other  dead  Tictuals, 
with  intent  to  sell  them  again ;  4  Bl.  Com. 
148:  3  Inst  195;  1  Hawk.  P.  C.  eh.  dO; 
Rose  9.  Maynard,  Cro.  Car.  231.  These 
were  offences  at  common  law;  Bex  «. 
Waddington,  1  East,  142,  167;  but  they 
were  abolished  by  the  stat.  7  &  8  Yici.  0. 
24. 

(11)  Fores  v.  Johnes,  4  Esp.  97. 

(x)  Bowry  o.  Bennet,  1  Camp.  348; 
Lloyd  V.  Johnson,  1  B.  &  P.  340 ;  Jennings 
V.  inirogmorton,  R.  &  M.  251 ;  Appleton  v. 
Campbell,  2  C.  &  P.  347. 


1  See  2  Kent,  r5th  ed.)  488,  et  MT-t  and  cases  cited  in  the  notes ;  Tryon  v.  Whit- 
marsh,  1  Metcalf,  1 ;  Medbury  v,  Watson,  6  Metcalf,  246 ;  Patten  9.  Gumey,  17  Mass. 
182. 

3  See  Scudder  v.  Andrews,  2  McLean,  464 ;  Downing  t?.  Ringer,  7  Missouri,  585 ; 
Ebenman  v.  Reitzel,  1  Watts  &  S.  181 ;  Hale  v,  Henderson,  4  Humph.  199  ;  Spalding 
V.  Preston,  21  Vermont,  9.  The  principle  has  been  applied  to  the  sale  of  lottery  tick- 
ets. Hunt  V,  Enickerbacker,  5  John.  327  ;  Roby  v.  West,  4  N.  Hamp.  285.  And  to  a 
sale  of  wood  by  the  cord,  not  measured  bjr  a  wood  measurer.  Pray  v.  Burbank,  10  N. 
Hamp.  377. 
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to  bny  them,  nor  has,  at  that  time,  any  reasonable  expectation  of    Salb  or 
receiving  them  by  consignment ;  but  means  to  go  into  the  market      G«>m« 
and  bay  the  goods  which  he  has  contracted  to  deliver ;  he  cannot   ^-^^v^^^ 
maintain  an  action  against  the  vendor  for  non-performance  of  the 
contract ;  it  being,  on  his  part,  a  mere  wager  on  the  price  of  the 
article  (j/).     Bat  this  decision  is  no  longer  law  (z).^ 

^It  is  a  general  rule,  however,  that  a  grant  of  goods  which  are  [  037]^  l 
not  in  existence,  or  which  do  not  belong  to  the  grantor  at  the  time 
of  executing  the  deed,  is  void,  unless  he  ratify  the  ffrant  by  some 
act  done  by  him  with  that  view,  after  he  has  acquired  the  property 
therein  (a).     Thus,  in  Bobinson  v.  Macdonnell  ((),  there  was  an  as-  ^  grant  of 
aignment  by  deed  of  the  freight,  earnings,  and  profits  of  a  ship ;  i^oods  not 
and,  trover  having  been  brought  for  oil,  the  produce  of  whales  taken  ^  ®^^ 
daring  the  voyage.  Lord  Ellenborough,  in  delivering  the  judgment 
of  the  Court  saia :  "  There  is  another  objection  to  the  claim  of  oil 
under  the  deed,  which  is  this  :  that  the  oil  had  no  existence,  actual 
or  potential,  at  the  time  the  deed  was  made ;  and,  to  make  a  grant 
or  assignment  valid,  the  thing  which  is  the  subject  of  it  must  have 
an  existence  actual  or  potential  at  the  time  of  such  ^ant  or  as- 
signment ;  and  upon  this  principle,  an  assignment  of  ^eep,  which 
a  lessee  was  to  aeliver  to  the  assignor  at  the  end  of  the  lessee's 
term,  or  of  the  wool  which  should  grow  upon  such  sheep  as  the  as- 
aignor  should  thereafter  buy,  has  been  held  inoperative,  oecause  the 
assignor  had  not,  at  the  time  of  the  assignment,  that  which  he  was 

professing  to  assign,  either  actually  or  potentially,  but  in  possibility 
only  (<?).'^2 

But  where  a  tenant  assigned  to  his  landlord  ''all  his  tenant 
right  and  interest  yet  to  come  and  unexpired  in  and  to  a  farm  and 
premises, "  it  was  held  that,  under  this  assignment,  the  tenant's 
interest  in  crops  grown  in  future  years  of  the  term  passed  to  the 
landlord  {d). 

Trading  with  an  enemy  is  illegal,  and  of  course  contracts  with  Tni^ng 
ihem  for  the  purchase  or  sale  of  goods  cannot  be  enforced  (i).  ^^  •* 

So  contracts  for  the  sale  of  goods,  which  are  bought  and  sold  for  ^^^^^^ 
the  express  purpose  of  their  being  smuggled  into  tnis  country,  are  ^^^ 
illegal ;  and  an  action  for  the  breach  of  such  a  contract  may  be  de- 
feated, by  showing,  either  that  the  plaintiff  was  a  sharer  in  the  ille- 
gal transaction,  or  that  he  assisted  in  the  act  of  smuggling  (/). 
Thus,  where  the  defendant,  an  Englishman  living  in  England,  con- 

(y)  Bryan  t.  Lenris,  K  &  M.  886.  Grantham  0.  Hawley,  Hob.  132. 

{x)  Hibblewhite  o.  M'Morine,  5  M.  <b  W.  (d)  Fetch  v.  Tutin,  15  M.  &  W.  110. 

462 ;  and  see  Mortimer  v.  M'Callan,  6  M.  ($)  Ante,  172. 

A  W.  58 ;  a  C.  7  M.  &  W.  20.  (/)   Holman  t>.  Johnaon,  Cowp.  841 ; 

(a)   Lunn  0.  Thornton.  1  C.  B.  879 ;  Biggs  v,  Lawrence,  8  T.  R.  454 ;  Clugas 

Gale  «.  Bnmell,  7  Q.  B.  85a  v.  Penaluna,  4  T.  R.  466 ;  see  per  Tenter- 

(h)  5  M.  &  &  228.  den,  C.  J.,  Brown  v.  Duncan,  10  B.  &  0. 

U)  Wood  and  Foster's  case,  1  Leon.  42 ;  98,  99. 


1  If  one  sells  goods,  in  which  he  has  no  property  at  the  time  of  sale,  and  subsequent- 
ly acquires  a  title,  the  property  in  the  goods,  as  soon  as  a  title  is  acquired  by  the  sel- 
ler, wiU  vest  in  the  buyer.    Frazer  v.  miliard,  2  Strobhart,  809. 

>  Ante,  885,  note. 
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Salk  of  tracted  witli  tbe  plaintiff,  a  foreigner  living  at  Lisle,  for  a  qnantitj 
Goods,  ^f  Iq^^^q^  which  the  plaintiff  not  only  knew  was  to  be  smuggled  into 
England,  but  which  he  packed  in  a  particular  manner,  by  the  de- 
fendant's desire,  for  the  purpose  of  evading  detection;  the  Court 
held  that  the  price  could  not  he  recovered  (g).  But  where  the  plain- 
tiff, who  was  resident  at  and  an  inhabitant  of  Dunkirk,  sold  and 
[  ®872  ]  delivered  tea  to  the  defendant  ^at  that  place,  with  a  mere  knowledge 
that  the  latter  intended  to  smuggle  it  into  England,  but  afforded 
him  no  assistance  in  so  doing,  and  was  to  be  paid  whether  the  attempt 
was  successful  or  not ;  the  Court  held  that  the  price  was  recoverable, 
on  the  ground  that  the  contract  was  complete,  and  had  been  per- 
formed, out  of  this  country ;  and  that  the  vendor  had  no  concern 
m  the  transaction  itself  (A).  And  Lord  Mansfield  said,  "  If  the  de- 
fendant had  bespoke  the  tea  at  Dunkirk,  to  be  sent  to  England  at  a 
certain  price,  and  the  plaintiff  had  undertaken  to  send  it  into  £ng^ 
land,  or  had  had  any  concern  in  the  running  it  into  England,  he 
would  have  been  an  offender  against  the  laws  of  this  country.  But, 
upon  the  facts  of  this  case,  from  the  first  to  the  last,  ho  clearly  has 
offended  against  no  law  of  England  (t).''^ 

Bystat-  2.  Secondly,  a  contract  for  the  sale  of  goods  entered  into  in  con- 

travention of  a  statutory  provision,  whether  the  prohibition  be  ex- 
press, or  be  merely  implied  from  the  imposition  of  a  penalty,  can- 
not be  enforced  by  action  (A).^ 

An  opinion,  indeed,  seems  at  one  time  to  have  been  entertained^ 
that,  where  the  claim  sought  to  be  enforced  had  arisen  out  of  a 
transaction,  involving  the  violation  of  a  statute  which  had  for  its 
object,  not  the  protection  of  the  public,  but  that  of  the  revenue  on- 
ly, the  person  seeking  to  enforce  such  claim  would  not,  in  the  latter 
case,  as  in  the  former,  be  debarred  from  the  exercise  of  this  right  (I)? 

(g)  Waymell  v.  Bead,  5  T.  R.  599,  600;  accepted  it  for  the  price  of  gooda  sold 

8.  C,  1  Esp.  R.  91.  upon   a  nnuggling  transactioB  between 

(k)    Holman  r.    Jolinson,   Cowp.  341 ;  hun  and  the  drutcer. 

cited  by  Heath,  J.,  in  Hodgson  v.  Temple,  (0  See  also  Pellecatt  v,  Angell,  2  0.  M. 

5  Taunt.  181 ;  a  G.   1  Marsh.  R.  5.     In  &  K.  311 ;  Rnsnell  on  Factors.  178,  179. 

Potten  r.  Tnbb.  1  Esp.  Dig.  4th  edit.  67,  it  {k)  Cundell  v.  Dawson,  4  0.  B.  376. 

was  held  that  the  payee  of  a  bill  might  {I)  See  per  Tenterden,  C.  J.,  Bitown  r. 

sue  the  acceptor,  although  the  latter  had  Duncan,  10  R  &  C.  93,  99. 

I  See  Story,  Confl.  Laws,  (2d  ed.)  205,  212  ;  Cambriso  v.  Maffit,  2  Wash.  98 ;  Hannay 
V,  Eve,  3  Cranch,  242;  Armstrong  v.  Toler,  11  Wheat  265 ;  M'Intire  v.  Parks.  3  Mei- 
calf,  207. 

>  Ritchie  p.  Smith,  6  Man.,  Grang.  &  Scott,  462j  Ellsworth  v.  Mitchell,  81  Maine» 
247;  Buxton  V.  Hamblen,  32  Maine,  448;  Elkins  v.  1  arkhurst,  17  Vermont,  105; 
Brian  v.  WiUiamson,  7  Howard  (Miss.)  14 ;  Marks  v.  Hapgood,  24  Maine,  407  ;  Roby 
V.  West,  4  N.  Hamp.  285  ;  Allen  v.  Deming,  14  N.  Hamp.  133 ;  Lewis  v.  Welch,  ib. 
294  ;  Deering  v.  Chapman,  22  Maine,  488.  If  a  person  sell  spirituous  liquors  in  Ver- 
mont, without  a  license,  and  in  direct  riolation  of  the  express  provisions  of  the  stat- 
ute, such  sale  is  illegal,  and  he  can  sustain  no  action  therefor.  Boutwell  v.  Foster,  24 
Vermont,  485 ;  Bancroft  v.  Dumas,  21  Vermont,  456.  See  Herrock  v.  Riser,  1  M'Cord, 
481 ;  Harris  v,  Runnells,  12  Howard  (U.  a)  79.  So  in  New  Hampshire,  the  act  of 
July  4,  1838,  which  imposes  a  penalty  upon  any  person  who  shall  sell  spirituous 
liquors  without  license,  makes  the  contract  of  sale  illegal,  and  no  action  can  be  sna- 
tained  upon  such  contract  Lewis  v.  Welch,  14  N.  Hamp.  294.  See  also  to  the  sama 
effect  in  Massachusetts.    Dixie  v.  Abbott,  7  Gushing,  610. 

•  See  Payor  v.  Philbrick,  7  N.  Hamp.  326,  340 ;  Uwis  ».  Welch,  14  N.  Haap.  294, 
29a 
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And  accordingly,  where  it  appeared  that  the  plaintiff  had  sold  a     Sale  of 
parcel  of  prize-manufactured  tobacco,  without  having  entered  him-     Qoo^. 
self  at  the  Excise-office  as  a  dealer  in  that  article,  or  having  any  ^^^'^^^'^'^ 
license  as  such,  he  was  still  held  entitled  to  recover ;  because  this 
was  the  breach  of  a  mere  revenue  regulation,  which  was  protected 
by  a  specific  penalty  (th).     So,  in  Brown  v,  Duncan  (n),  it  appeared 
that  A.,  B.,  C.,  D.,  and  E.  carried  on  trade  in  partnership  as  distil- 
lers ;  that  C.   alone  carried  on  the  business  of  a  retail  dealer  in 
spirits,  within  two  miles  of*  the  distillery,  contrary  to  the  4  Geo.  4, 
c.  94,  Bs.  132,  133 ;  and  that  his  name  was  not  inserted  in.  the  ex- 
cise book  or  license  as  one  of  the  partners  in  the  distillery,  as  re- 
quired by  the  6  Greo.  4,  c.  81,  s.  7 :  i^nd  it  was  held  that,  these  be- 
ing mere  revenue  regulations,  *the  breach  of  them  by  one  of  the   [  *373  ] 
partners,  with  the  knowledge  of  the  others,  did  not  render  the  trade 
carried  on  by  the  five  illegal,  so  as  to  deprive  them  of  the  right  to 
recover  the  price  of  spirits  sold  by  them  (o). 

But  a  careful  examination  of  these  cases  will  show,  that  they  do 
not  properly  involve  any  question  on  the  doctrine  which  they  have 
been  supposed  to  establish  (p) ;  and  the  law  is  now  well  settled  that,  if 
the  contract  be  rendered  illegal,  it  makes  no  difference  whether  the 
statute  which  makes  it  so,  has  in  view  the  protection  of  the  revenue 
or  any  other  object  (q). 

It  seems,  however,  that  if  the  object  of  the  statute  be,  not  to  vi-  Alitor 
tiate  the  contract  itself,  but  only  to  impose  a  penalty  on  the  party  '^J'^*^® 
offending,  for  the  purpose  of  revenue,  the  seller  may  recover  (r) ;  does^not 
unless,  perhaps,  where  the  goods  sold  have  been  actuaJly  lost  to  the  avoid  the 
purchaser  by  seizure  and  condemnation  («).  contract. 

But  where  a  statute,  as  a  revenue  regulation  and  to  protect  the  Contract 
public  health,  prohibited  brewers  from  using  or  cattsing  to  be  used  ^^^^  ^^ 
any  ingredients  except  malt  and  hops  in  making  beer:  it  was  held,  ^\^tat- 
that  a  druggist  who  sold  drugs  to  a  brewer,  knowing  the  illegal  ob-   ate  passed 
ject  to  which  they  were  to  be  applied,  could  not  recover  the  price  (t),  J?^.P"^ 
And  it  has  likewise  been  held  that  an  agreement  entered  into  for  pubiuf 
the  purpose  of  enabling  a  person  to  sell  beer  and  spirits  without  li-  health,  Sdo. 
cense,  cannot  bo  enforced, — ^such  license  being  required  for  the  pro-, 
tection  of  the  public  morals  (u).     But  a  brewer  who  supplies  beer 
to  a  public  house,  on  the  credit  of  a  person  not  licensed,  pan  recover 
against  such  person  for  goods  sold  and  delivered  (x).^ 

(m)  JohnBon  v,  Hadson,  11  East,  180 ;  (r)  Smith  v.  Mawhood,  14  M.  &  W.  452, 

eited  in  Brown  v.  Duncan,  10  B.  &  C.  98,  463 ;  and  see  Daily  v.  Harris,  12  Q.  B. 

per  Lord  Tenterden,  C.  J.  905  ;  18  L.  J.,  Q.  B.  115. 

(n)  10  B.  &  C.  93.  («)  See  Bailey  v.  Harris,  tupra. 

(o)    And    see    Hodgson  v.    Temple,  5  (0  Langton  v.  Hughes,  1  M.  &  S.  593. 

Taunt  181.  (u)  Ritchie  v.  Smith,  6  C.  B.  462  ;  S.  C. 

(p)   See  per  Littledale,  J.,  Forsfcer  o.  18  L.  J.,  C.  P.  9. 

Taylor,  5  B.  dk  Ad.  890,  900.  (x)  Brooker  v.  Wood,  5  B.  &  Ad.  1052 ; 

{q)  Cope  V.  Rowlands,  2  M.  &  W.  149,  overruling  Meux  v.  Humphreys,  Moo.  i 

157  ;  hitchie  v.  Smith,  6  C.  B.  462  ;  18  L.  M.  132 ;  &  C.  3  G.  &  P.  79. 

v.,    \^m     MTm    Va 

^        I  I  m—        -a iM m     ^m-     -   mn fw i  m      -  ■    -M-MI  _  ■ —  1 -^ ' —  i 

1  The  mere  knowledge,  on  the  part  of  the  yendor,  that  the  vendee  intends  to  put  the 
goods  sold  to  an  illegal  use,  wiU  not  vitiate  the  sale,  and  deprive  the  vendor  of  all 
remedy  for  the  purohase  money.  So  held,  where  the  action  was  for  the  price  of  spir- 
itnouB  liqoan  purchased  by  the  defendant  to  be  sold  without  license,  and  in  violation 
•f  the  txolfle  UwB.    Kxeiss  9.  Seligman,  8  Barbour  Sup.  Ct  439.    But  in  Robinson  v. 
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Salb  of  So  where  a  statute  required  that  bricks  made  for  sale  should  be 
^^^^^      of  certain  dimensions,  and  a  penalty  was  inflicted  for  neglecting 

'•^"■'^^'"^  this  provision,  the  object  of  which  was  the^  prevention  of  fraud  on 
the  purchaser ;  it  was  held  that,  if  bricks  were  sold  and  delivered 
under  the  statutable  size,  without  the  knowledge  of  the  buyer,  the 
seller  could  not  recover  their  value  (y).  So,  the  Coal  Acts  con- 
tain various  provisions,  which  render  it  imperative  on  the  dealer  to 
deliver  to  the  vendee  of  coals  a  ticket  of  a  prescribed  form  ;  and  it 
has  been  decided  that,  if  he  neglect  to  do  so,  he  cannot  recover  the 
price  of  such  coals  from  the  purchaser  (z). 

[  *374  ]  *So  in  Tyson  v.  Thomas  (a),  it  was  held,  that  as  a  contract  for  the 
sale  of  corn  by  the  hobbett  wa&  in  contravention  of  the  statute  22  Car. 
2,  c.  8,  s.  2  (6),  passed  to  preserve  proper  measures,  no  action  could 
be  maintained  thereon.  And  so  an  action  will  not  lie  to  recover  the 
price  of  butter,  which  is  packed  and  sold  in  vessels  not  marked  ac- 
cording to  the  statute  (c).^ 

Contraots  It  is  enacted  by  the  statute  29  Car.  2,  c.  7,  s.  1,  that  no  trades- 
of  sale,  man,  artificer,  workman,  laborer,  or  other  person  whatsoever,  shall 
^Simday.  ^  ^  exercise  any  worldly  labor,  btmness,  or  loork  of  their  ordinary  eal- 
Ungs,  upon  the  Lord's  Bay,  or  any  part  thereof,  (works  of  necessity 
and  charity  only  excepted)  ;  and  that  every  person  of  the  age  of  four- 
teen years,  offending  in  the  premises,  shall  forfeit  five  shillings. 
And  it  has  been  held,  under  this  statute,  that  a  horse-dealer  cannot 
sue  for  the  breach  of  a  warranty,  made  on  the  sale  of  a  horse  which 
was  purchased  by  him  on  a  Sunday  {d),^    And  so  where,  in  an  ac- 


(S^)  Law  V.  Hodson,  11  East,  300 ;  cited 
by  Lord  Tenterden,  in  Browne  9.  Duncan, 
nqtra. 

(z)  Cundell  v.  Dawson,  4  0.  B.  876, 
under  1  &  2  Vict.  c.  ci.  s.  3;  little  v. 
Poole.  9  B.  &  C.  192  ;  and  see  1  &  2  Will. 
4,  c.  IxxYi.  But  the  statute  1  &  2  Vict, 
c.  ci.  does  not  apply,  where  a  cargo  of 
coals  is  delivered  on  the  wharf  of  the 
purchaser,  directly  from  the  vessel  in 
'Which  it  was  shipped,  and  without  the 
interrention  of  any  other  vessel;   Blan- 


ford  V.  Morrison,  15  Q.  B.  724. 

(a)  M'a.  &  Y.  119. 

(6)  See  6  &  6  Will  4,  c.  63,  ss.  6,  7. 
Since  this  act,  an  agreement  to  seU  by 
Winchester  bushel  is  void ;  see  Watts  v. 
Friend,  10  B.  &  C.  446. 

(c)  36  Geo.  3,  c.  88;  Forster  v,  Taylor, 
6  B.  &  Ad.  886. 

{d)  Fennell  v.  Bidler,  8  D.  &  IC  204 ;  5 
B.  &.  C.  406 :  Rex  v.  The  Inhabitants  of 
Whitnash,  7  B.  &  C.  602. 


Howard,  cited  in  note  to  Dixie  v.  Abbott,  7  Gushing,  610,  611,  it  was  held,  that  in 
action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  defendant  may 
prove  that  the  note  was  indorsed  to  the  plaintiff  when  it  was  overdue,  and  that  it 
was  given  to  the  payee  in  payment  for  goods  bought  of  him  by  the  defendant,  for  ih^ 
purpose  known  to  the  payee,  of  being  carried  about  Anom  place  to  place  and  exposed 
to  sale,  contrary  to  the  provisions  of  Stat  of  Mass.  1846,  c.  244.  See  Spalding  v, 
^%8ton,  21  Vermont,  9. 

1  No  action  lies  on  a  promissory  note,  the  consideration  of  which  was  the  sale  of 
shingles  not  of  the  size  prescribed  by  the  Stat,  of  Mass.  1783,  c.  15.  Wheeler  v.  Bus- 
sell,  17  Mass.  258.  See  Coombs  v,  Emery,  14  Maine,  404 ;  Marks  f>.  Hapgood,  24 
Maine,  407  ;  Ritchie  v.  Smith,  6  Man.,  Grang.  &  Scott,  462 ;  Ladd  o.  Dillinghip,  34 
Maine,  316. 

^A  contract  for  the  sale  or  exchange  of  a  horse,  or  of  other  goods,  and  merchandise, 
made  and  completed  on  Sunday,  without  any  subsequent  act  or  promise  ratifying  the 
same,  is  void.  Sumner  v.  Jones,  24  Vermont,  317  ;  Lyon  v.  Strong,  6  Vermont,  219 ; 
O'Donnell  e>.  Sweeney,  5  Alabama,  467 ;  Towle  v.  Larrabee,  26  Maine,  464 ;  Adaihs  «r. 
Hamell,  2  Doug.  (Mich.)  73  ;  Robeson  v,  French,  12  Metcalf,  24 ;  Dodson  v.  Harris,  10 
Alabama,  566 ;  Saltmarsh  v.  Tuthill,  13  Alabama,  390 ;  Allen  9.  Deming,  14  N.Hamp. 
133 ;  Smith  v.  Bean,  15  N.  Hamp.  576;  Sellers  v,  Dogan,  18  Ohio,  489.    And  a  note 
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tion  for  not  accepting  goods,  it  appeared  that  the  contract  for  the    Salb  of 
sale  was  eflfected  by  a  broker  on  a  Sunday,  and  that,  at  the  defend-     Gwm. 
ant's  request,  a  bought-note  was  then  delivered  to  him ;  and  that  ^-^^v^^^ 
the  broker,  on  the  same  day,  made  an  entry  of  the  contract  in  his 
book,  but  that  he  did  not  deliver  the  sold-note  to  the  plaintiff,  the 
vendor,  for  some  days ;  it  was  held,  that  the  contract  was  complete 
on  the  Sunday,  and  was  therefore  void,  though  it  had  been  entered 
into  by  an  agent,  and  though  the  objection  was  taken  by  the  defend- 
ant, who  had  himself  desired  that  it  might  be  perfected  on  that 
day  (e). 

But  a  sale  on  a  Sunday,  which  is  not  made  in  the  exercise  of  the  Not  yoid, 
ordinanf  calling  of  the  vendor  or  his  agent,  is  not  void  at  common  '"^■s 
law,  or  by  the  above  statute  (/).     And  the  purchaser  of  a  horse,  J^^  *,J!JL 

cise  of  the 
(e)  Smith  v.  Sparrow,  12  Moore,  266  ;  4    Bloxsome  v,  Williams,  3  B.  &  C.  283,  234 ;   party's  or- 

Bing.  84.  S.  C.  5  D.  &  R.  84,  85.    The  statutes  do   ainary 

(/)  Soarfe  v.  Morgan,  4  M.  &  W.  271 ;    not  render  trayelling  on  a  Sunday,  by  a  calling. 

Dnuy  9.  De  la  Fontaine,  1  Taunt.  131 ;    stage  coach  or  a  post  chaise,  illegal ;  so 

given  on  Sunday  for  property  sold  on  that  day,  cannot  be  enforced.  Towle  v.  Larra- 
bee,  26  Maine,  464 ;  Adams  v.  Hamell,  2  Doug.  73. 

Whether  such  note  would  be  good  in  the  hands  of  an  innocent  indorser,  see  Allen  e. 
Beming,  14  N.  Uamp.  133  ;  Saltmarsh  v.  Tuthill,  13  Alabama,  390. 

No  action  can  be  maintained  on  a  warranty  made  on  the  sale  or  exchange  of  horses 
on  that  day.  Lyon  v.  Strong,  6  Vermont,  219;  Robeson  v.  French,  12  Metcalf,  24; 
fiulet  9.  Stratton,  5  Gushing,  539.  Nor  for  deceit  practiced  intjie  exchange  of  horses 
on  that  day.  Robeson  v,  French,  12  Metcalf,  24.  See  also  Northup  v.  Foot,  14  Wen- 
dell, 248 ;  Smith  v.  Bean,  15  N.  Hamp.  576,  578.  Nor  for  the  ^ire  of  horses,  to  be 
used  on  an  excursion  of  pleasure,  on  Sunday.  Berril  v.  Smith,  2  Miles,  402.  Such 
a  contract  is  unlawful.  Gregg  v.  Wyman,  4  Gushing,  322.  See  Hadley  v.  Snevily,  1 
Watts  &  S.  477.  But  the  hire  of  a  horse  and  carriage,  on  Sunday,  by  a  son,  to  visit 
his  father  in  the  country,  is  a  yaJid  contract    Logan  v.  Matthews,  G  Barr,  417. 

It  has  recently  been  held,  in  Massachusetts,  that  if  the  owner  of  a  horse  knowingly 
lets  him  on  the  Lord's  day,  to  be  driven  jto  a  particular  place,  but  not  for  any  purpose 
of  necessity  or  charity,  and  the  hirer  injures  the  horse  by  immoderate  driving,  in 
consequence  of  which  he  afterwards  dies,  the  owner  cannot  maintain  an  action  against 
the  hirer  for  such  injury,  although  it  is  occasioned  in  going  to  a  different  place  and 
beyond  the  limits  specified  in  the  contract    Gregg  v.  Wyman,  4  Gushing,  322. 

An  action  cannot  be  sustained  on  a  bond  whicn  is  executed  and  delivered,  neither 
from  necessity  nor  charity,  on  the  Lord's  day.    Pattee  v,  Greely,  13  Metcalf,  284. 

A  contract  entered  into,  on  Sunday,  in  another  state,  is  not  a  violation,  or  in  any  way 
in  contravention  of  the  statute  of  Vermont  Adams  v.  Gay,  19  Vermont,  358.  And,  in 
the  same  case,  it  was  also  held,  that  contracts  made  on  Sunday,  should  be  held  an  excep- 
tion, in  some  sense,  from  the  general  class  of  contracts,  which  are  void,  for  illegality. 
They  ut  not  tainted  with  any  general  illegality,  but  are  illegal  only  as  to  the  time  in 
which  they  are  entered  into.  And  althou^  closed  on  that  day,  they  became  valid,  if 
affirmed  on  a  subsequent  day.  This  is  said  to  be  an  indispensable  exception  to  the 
general  rule,  in  regard  to  illegal  contracts,  in  order  to  secure  parties  from  fraud  and 
overreaching,  which  would  otherwise  be  practised  upon  Sunday  by  those  who  know 
that  their  contracts  are  void,  and  that  th?y  are  not  liable  civiliter  for  even  frauds  prac- 
ticed on  that  day.  Adams  v.  Gay,  uln  mpra.  But  may  not  the  same  ignorance  of  the 
law  be  pleaded  in  other  cases  ? 

Where  the  hours  of  the  Lord's  day  are  fixed  by  statute  at  a  less  number  than  twenty- 
four  ;  as  where,  by  the  statute  of  Maine,  the  Lord's  day  isj  by  statute,  to  be  construed 
to  include  only  the  time  between  the  midnight  preceding,  and  the  sun-setting  of  the 
same  day,  it  is  held,  that  the  contract,  to  be  illegal,  must  be  made  before  sunset  of 
that  day.  The  burthen  of  proof  is  on  the  party  claiming  to  avoid  the  contract  to  show 
that  it  was  made  before  that  time.  The  mere  fact  that  a  contract  is  dated  on  Sun- 
day, in  the  absence  of  other  evidence,  will  not  support  a  defence  of  illegality.  Nason 
p.  IMnsmore,  34  Maine,  o91. 

A  private  sale  or  transfer  of  personal  property  made  on  Sunday,  is  valid  in  New 
York,  and  the  title  to  the  property  passes.  Boynton  p.  Page,  13  Wendell,  425 ;  Styles 
p  Smith,  12  Wendell,  57. 
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Baia  or     warranted  Bound,  who  did  not  know  that  the  vendor  was  a  horse- 

G00D8.      dealer,  and  that  he  was  selling  the  horse  in  the  ^exercise  of  his  01^ 

^•^'"^^^'^^^  dinary  calling,  has  been  held  to  be  entitled  to  sue  for  a  breach  of 

[  ^375  J  g^eh  warranty,  notwithstanding  the  sale  took  place  on  a  Sunday 

(g).     So  it  is  no  defence  to  an  action  against  an   attorney,  on  an 

agreement  entered  into  by  him  for  the  purpose  of  settling  the  af-' 

fairs  of  a  client,  and  on  which  he  has  made  himself  personally 

liable,  that  such  agreement  was  entered  into  on  a  Sunday, — his 

entering  into  such  an  agreement  not  being  a  matter  within  the  scope 

of  his  ordinary  calling  (A). 

And  a  contract  for.  the  sale  of  goods,  even  although  it  be  made 
on  a  Sunday  in  the  exercise  of  the  vendor's  ordinary  calling,  is  not 
affected  by  the  statute,  unless  it  be  a  complete  contract  00  that  day.^ 
If,  therefore,  there  be  a  parol  contract  on  a  Sunday  for  the  purchase 
of  a  horse,  but  the  horse  be  not  delivered,  nor  any  part  of  the  price 
paid  until  a  subsequent  day,  the  contract  is  good ;  for,  under  the 
Statute  of  Frauds,  there  was  no  binding  bargain  on  the  Sunday  (t). 
And  so  the  contract  will  be  valid,  if  there  was  a  delivery  and  ac- 
ceptance within  the  statute  before  the  Sunday,  although  the  goods 
may  not  have  been  sent  away  from  the  premises  of  the  vendor  until 
that  day  (A;). 

So,  where  the  defendant,  who  had  bought  some  cattle  of  the  plain- 
tiff, a  drover,  on  a  Sunday,  kept  them,  and  afterwards  promised 
payment,  it  was  held  that  he  was  liable  upon  a  quantum  meruit  (2).' 


Contract 
must  be 
completed 
on  the 
Bundaj. 


Effect  of 
subse- 
quent pro- 
misc. 


that  the  reward  for  the  hire  may  be  re- 
coTered ;  Sandiman  v.  Breach,  7  B.  &  C. 
96.  And  a  contract  between  a  farmer 
and  laborer  for  the  hire  of  the  latter,  is 
good,  though  made  on  a  Sunday  ;  Rex  v. 
The  Inhabitants  of  Whitnash,  7  B.  &  C. 
596.  A  baker  may  bake  dinners  for  cus- 
tomers on  Sunday  :  Rex  v.  Younger,  5  T. 
R.449. 


(g)  Bloxsome  v.  WilUams,  8  B.  &  C. 
232 ;  8.  C.  5  D.  &  R.  82. 

(A)  Peate  v.  Dicken,  1  Gr.  M.  &  R  422. 
Whether  an  attorney  be  within  the  stat- 
ute at  all,  gu<Bre  f    Id,  428. 

(t)  Bloxsome  v.  Williams,  nqva.  Sum- 
ner V.  Jones,  24  Yennont,  317,  321. 

(k)  Beaumont  v.  Brcngeri,  5  C.  B.  301. 

(/)  Williams  v.  Paul,  6  Bing.  653. 


1  Post,  624,  note  ;  Smith  v.  Bean,  16  N.  Hamp.  577  ;  Sumner  v.  Jones,  24  Yeraont, 
817  ;  Lovejoy  v,  Whipple,  16  Vermont,  379  ;  Barron  v,  Pettes,  18  Vermont,  385.  But 
where  the  sale  is  made  and  the  property  is  delivered,  so  far  as  the  vendor  is  concent' 
ed,  on  Sunday,  the  contract  will  be  void,  though  the  property  purchased  is  actually 
taken  by  the  vendee  into  his  possession,  on  some  subsequent  day ;  and  no  recovcir 
can  be  had  upon  a  note  given,  or  other  promise  made  to  pay,  for  the  property  so  sola. 
Smith  V.  Bean,  15  N.  Hamp.  677  ;  Allen  v.  Deming,  14  N.  Hamp.  133.  'J  he  vendee 
may,  however,  maintain  the  possession  of  the  property  thus  obtained  against 
both  the  vendor  and  the  creditors  of  the  vendor.  Smith  r.  Bean,  15  N.  Hamp. 
577.  But  see  Allen  v.  Deming,  14  N.  Hamp.  133 ;  Adams  v.  Gay,  19  Yennont,  858, 
and  other  Vermont  cases  in  note  below. 

2  The  doctrine  of  the  case  of  Williams  r.  Paul  has,  in  several  cases  in  Vermont,  p&- 
ceived  the  direct  approval  of  Uie  court.  In  the  case  of  Adams  v.  Gay,  19  Vermont, 
358,  it  was  held,  that  a  refusal  to  rescind  the  contract  and  return  the  property  at  the 
request  of  the  other  party  was  an  affirmation  of  the  contract,  and  rendered  it  obliga- 
tory, and  in  the  case  of  Sargent  v.  Butts^  21  Vermont,  99,  in  which  there  was  a  sub- 
sequent promise,  it  was  held,  that  such  promise  ratified  and  rendered  obligatory  an 
award  made  on  Sunday,  so  that  an  action  could  be  sustained  on  the  award  itself. 

And  so  where  a  horse  was  sold  on  Sunday,  for  which  the  purchaser  on  the  same  day 
gave  the  vendor  his  note,  and  afterwards  made  two  payments  upon  the  note,  and  re- 
tained the  horse  without  offering  to  return  the  same,  it  was  held  that  these  payments 
upon  the  note  accompanied  with  the  retention  of  the  property  was  a  subsequent  rati- 
fication of  the  contract,  and  that  the  vendor  was  entitled  to  recover  the  balance  due 
upon  the  note.  Sumner  v.  Jones,  24  Vermont,  317.  But  see  Butler  v,  Lee,  11  Ala- 
bama, 885.    • 
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Bat  the  mere  fact  of  the  vendee  keeping  the  goods,  will  not  ren-    euxb  or 
der  him  liable  in  such  a  case  (m).^  Gooiw. 

The  stat.  1  &  2  Will.  4,  c.  32,  s.  17,  enacts,  "  that  every  person  Sale  of 
who  shall  have  obtained  an  annual  game  certificate,  shall  have  pow-  game, 
er  to  sell  game  to  any  person  licensed  to  deal  in  game  according  to 
the  provisions  of  the  act ;  provided  always,  that  no  game  certificate, 
on  which  a  less  duty  than  32.  13«.  6d.  is  chargeable,  under  the  acts 
relating  to  game  certificates,  shall  authorize  any  game-keeper  to  sell 
any  game,  except  on  the  account,  and  with  the  written  authority  of 
the  master  whose  game^keeper  he  is ;  but  that  any  such  game-keep- 
er selling  any  game,  not  on  the  account,  and  with  the  written  aur 
thority  of  such  master,  may  be  proceeded  against  under  this  act,  in 
the  same  manner  as  if  he  had  no  game  certificate." 

The  25th  section  enacts,  that  if  any  person,  not  having  obtained 
a  game  certificate,  (except  such  person  be  licensed  to  **deal  in  game,)  [  *876  ] 
shall  sell,  or  offer  for  sale,  any  game  to  any  person  ;  or  if  any  per- 
son authorized  to  sell  game,  by  virtue  of  a  game  certificate,  shall 
sell  or  offer  for  sale  any  game  to  any  person,  except  a  person  li- 
censed to  deal  in  game ;  every  offender  shall,  on  conviction  before 
two  justices  of  the  peace,  forfeit  for  every  head  of  game  so  sold,  or 
offered  for  sale,  such  sum  of  money  not  exceeding  22.,  as  to  the  said 
justices  should  seem  meet,  together  with  the  costs  of  the  conviction. 

The  26th  section  enacts,  that  it  shall  be  lawful  for  any  inn-keep- 
er, or  tavern-keeper,  without  any  such  license  for  dealing  in  game, 
to  sell  game  for  consumption  in  his  own  house,  such  game  having 
been  procured  from  a  licensed  dealer. 

The  27th  section  enacts,  that  if  any  person,  not  being  licensed  to 
dearin  game,  shall  buy  any  game  from  any  person^  except  from  a 
person  licensed  to  deal  in  game,  or  bond  fide  from  a  person,  affixed 
to  the  outside  of  the  front  of  whose  house,  shop,  or  stall,  is  a  board, 
purporting  to  be  the  board  of  a  person  licensed  to  deal  in  game, 
every  such  offender  shall,  on  conviction  thereof  before  two  justices 
of  the  peace,  forfeit  for  every  head  of  game  so  bought,  such  sum  of 
money,  not  exceeding  5L,  as  to  the  said  justices  shall  seem  meet,  to- 
gether with  the  costs  of  the  conviction. 

The  stat.  24  Geo.  2,  c.  40,  s.  12,  passed  to  prevent  tippling,  enacts,  Sale  of 
that  no  person  shall  be  entitled  to  sue  for  or  recover  any  debt  or  de-  ff^SSu'** 
mand  for  or  on  account  of  any  spiritiuma  liqwor^^  unless  such  debt  shall 
have  been  &>ni^/!cfe  contracted  for  at  one  time,  to  the  amount  of  20«. 
or  upwards  ;  nor  shall  any  particular  item  or  article,  in  any  account 
or  demand  for  distilled  spirituous  liquors,  be  allowed  and  maintained, 
where  the  liquors  delivered  at  one  time,  and  mentioned  in  such  ar- 
ticle or  item,  shall  not  amount  to  208.  at  the  least,  and  that  without 
fraud  or  covin. 

This  enactment  has  been  considered  not  to  apply  to  the  sale  of 

(m)   Simpson  e.  Nioholls,  8  M.  &  W.    240. 

I  Soauier  v.  Jon«a,  24  Vermoat,  817, 333,  8M. 
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fliAu  ov     spiritaoiu  liquors  by  a  publican  to  an  officer  in  tbe  armj»  to*  be  used, 
^^**^"*'      out  of  the  plain  ti£P'8  house,  by  recruits  under  the  command  of  the 
^"^^^''^i^  defendant  (w).     But  it  applies  to  cases  where  the  liquor  is  sold,  not 
to  be  consumed  by  the  purchaser, — ^a  publican, — but  to  be  resold  by 
him  to  his  customers  (o) ;  and  it  has  been  held  to  defeat  items  un- 
der 20<.  in  a  tayem  bill,  for  spirits  supplied  to  the  guests  on  the 
defendant's  credit  (j>).     So  it  applies  to  sales  of  spirits  mixed  with 
[  ®377  ]  water  (q).    And  if  part  of  the  consideration  ®of  a  bill  of  exchange 
or  promissory  note  be  for  liquors  sold  contrary  to  the  statute,  the 
instrument  will  be  altogether  inoperative,  in  the  hands  of  any  par- 
ty who  received  it  upon  such  consideration  (r).^ 

Whether  the  statute  applies  to  the  case  of  an  innkeeper,  who  su^ 
plies  spirituous  liquors  to  a  guest  whilst  lodging  in  his  inn,  appears 
to  be  questionable  (<). 

PnroliMeB  By  the  31  Geo.  2,  c  40,  s.  11  (t),  after  reciting  that  "  salesmen, 
Sttte^by^'  brokers,  or  factors,  employed  by  feeders  of  cattle  or  farmers  to  sell 
salesmen,  their  live  cattle  within  the  city  of  London,  or  within  the  limits  of 
the  weekly  bills  of  mortality,  may  be  guilty  of  many  abuses,  great- 
ly to  the  prejudice  of  their  employers',  by  indirectly  selling  such 
cattle,  and  by  that  means  stocking  lands  which  they  may  hire  for 
for  that  purpose  near  the  markets,  within  the  said  city  of  London 
or  weekly  bills  of  mortality,  where  such  cattle  may  be  brought  to  be 
sold  again  whenever  they  shall  find  a  proper  time  or  opportunity  of 
selling  the  same  to  advantage," — ^it  is  enacted,  "  that  no  salesman, 
or  other  broker  or  factor,  who  shall  be  employed  to  buy  or  sell  any 
sort  of  cattle  for  others  by  commission,  or  for  reward  to  be  paid  or 
taken,  shall  by  himself,  or  any  servant  or  agent,  directly  or  indirect- 
ly, on  or  for  his  own  account,  buy  any  live  ox,  bull,  cow,  steer,  bul- 
lock, heifer,  calf,  sheep,  lamb,  or  swine  in  London,  or  within  the 
limits  of  the  weekly  bills  of  mortality,  or  at  any  place  whilst  any 
such  cattle  shall  be  on  the  road,  or  be  driving,  bringing,  or  coming 
up  to  be  sold,  or  offered  to  or  for  sale  in  London,  or  at  any  other 
place  within  the  limits  of  the  weekly  bills  of  mortality  (other  than 
such  cattle  which  any  such  salesman,  broker,  or  factor  shall  actual- 
ly purchase  for  the  necessary  use  or  provision  of  his  family,  and 
shall  actually  use  accordingly)  ;  and  that  no  such  salesman,  broker, 

Sn)  Spencer  v.  Sniith,  3  Camp.  9.  see  Orooksliank  v,  Bose,  5  C.  &  P.  19 ;  B. 

o)  Haghes  v.  Done.  1  Q.  B.  294r,  over-  0. 1  M.  &  R.  100. 

ing  Jackson  t^.  AttriU,  Fieake,  N.  P.  C.  («)  Proctor  r.  Nicholson,  7  G.  &  P.  S7. 

180.  And  see  Haghes  9.  Done,  1  Q.  B.  29^,  900. 

(jp)   Bnrnjreat  v.  Hutchinson,  5  B.  &  (t)   This  statute  is  in  part  repealed, 

Ala.  241 ;  Gilpin  v,  Rendle,  1  Selv.  N.  P.  yix.  as  to  hay  and  straw,  &&,  b^36  Geo. 

10th  edit  55,  3,  a  88.    The  sale  of  goods  by  lottery  or 

(g)  Scott  V,  GiUmore,  3  Taunt  226u  rafflingis  illegal ;  2  Bom's  J.,  tit. " Qvor 

(r)   Scott  V,  GiUmore,  3  Taunt.  226 ;  ing/'  lu. 


t 


1  Deering  o.  Chapman,  22  Miune,  488 ;  iMxie  v.  Abbott,  7  Cashing,  610^  If  any  part 
of  the  entire  consideration  of  a  contract  be  against  the  law,  the  whole  contract  is 
Toid  in  ioto.  Woodruff  v.  Heniman,  11  Verm.  592 ;  Deering  v.  Chapman,  22  Maine, 
488 ;  Filson  v,  Himes,  5  Barr,  452 ;  Boby  v.  West,  4  N.  Hamp.  285 ;  ante»  275,  note ; 
post,  601,  note.  See  Hinesburg  v.  Sumner,  9  Verm.  23 ;  Armstrong  v.  Toler,  U 
Wheat.  258;  post,  604,  note ;  Donallen  v.  Lenox,  6  Dana,  91 ;  No.  43  Amor.  Jurist, 
22,23. 
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or  factor  shall  sell,  or  expose  or  ofier  to  or  for  sale,  on  his  own  ae-    Bumw 
count,  in  London,  or  any  other  place  within  the  said  limits  of  the      ^^^^^^^^ 
weekly  hills  of  mortality,  either  hy  himself  or  his  servant  or  agent,  ^-^^^^^^^^ 
any  live  ox,  bull,  cow^  steer,  bullock,  heifer,  calf,  sheep,  lamb,  or 
swine,  upon  pain  that  the  offender  shall,  every  time  he  shall  be  con- 
victed of  any  such  offence,  forfeit  and  pay  for  every  such  offence 
double  the  value  of  any  live  cattle  which  he  shall  so  buy  or  sell  on 
his  own  account,  contrary  to  the  tenor  of  this  act." 

^  Under  the  2  Will.  4,  a  16,  s.  7,  it  may  be  pleaded  to  any  action  Sak  and 
on  any  contract  or  promise,  the  whole  or  any  part  of  the  consideration  ^^^rSJ* 
whereof,  was  the  value  or  price  of  any  commodities  for  the  removal  goodB 
of  which  a  permit  is  required,  that  such  commodities  were  delivered  without  a 
without  a  permit  accompanying  them ;  and  proof  of  this  plea  will  P*™"*" 
entitle  the  defendant  to  a  verdict.     But  where  G.,  the  licensed  keep-  L  **^8  J 
er  of  a  public-house,  sold  the  lease  of  it  to  U.,  who  entered  into  the 
occupation  thereof,  the  license  still  remaining  in  the  name  of  G. ; 
and  a  quantity  of  spirits,  which  required  a  permit  for  its  removal, 
was  supplied  by  the  plaintiff  on  the  order  of  U.,  and  delivered  on 
the  premises  in  question ;  it  was  held,  that  a  permit  made  out  in  the 
name  of  G.  was  a  valid  permit  under  the  statute  (u).^ 

5.  Of  the  Rights  of  the  Yendor  (sc). 

1.  The  general  rule  of  law  is,  that  where  there  is  a  sale  of  goods,  Bmn  ov 
and  nothing  is  specified  as  to  delivery  or  payment, — although  every-  ™^  ^j^ 
thing  may  have  been  done  to  divest  the  property  out  of  the  vendor,  ron  trs 
and  to  throw  upon  the  vendee  the  risk  of  the  goods, — there  still  re-  nuca 
suits  to  the  vendor,  out  of  the  original  contract,  a  right  to  retain 
the  goods  until  payment  of  the  price  (y).^ 

And  nonpayment  of  the  price  will,  in  some  cases,  entitle  the  ven-  Where 
dor  even  to  rescind  the  contracts.     Thus  it  is  said :-"  After  earnest  ^^*^*,^ 
given,  the  vendor  cannot  sell  the  goods  to  another  without  a  default  goinded  oa 

nonpaj- 

(u)  Nicholson  •.  Hood,  9  M.  &  W.  865.        (y)  Pfer  Bayley,  R,  Mills  r.  Gorton,  8   »«*• 
(x)  Who  may  sue  as  yendors,  see  Cot-    G.  &  M.  504,  511. 
hay  V.  FenneU,  10  BL  dk  C.  671. 

^  As  to  the  sale  of  lottery  tickets,  4^  Bee  «.  Shee,  2  D.  &  £.  617 ;  Boby  v.  West,  4 
N.  flamp.  385 ;  Hunt  v.  Knickerbacker,  5  Johns.  327 ;  Biddes  v.  James,  6  Bin.  321 ; 
Clark  p.  Havens,  1  Marsh.  (Ken.)  198.  But  in  Case  9.  Biker,  10  Vermont,  482,  it  waa 
held,  that  an  action  may  be  sustained  in  Vermont  for  lottery  tickets,  sold  in  anoUier 
State,  where  the  sale  is  lesal,  by  a  citizen  of  that  State,  though  the  vendor  knew  that 
anch  tickets  were  designed  to  be  sold  by  the  purchaser  in  Vermont,  but  not  that  the 
sale  of  such  tickets  in  Vermont  was  prohibited  by  the  laws  of  Vermont. 

<  Parks  V.  Hall,  2  Tick,  212 ;  Barrett  v.  Pritchard,  2  Pick.  515 ;  Young  v.  Austin,  6 
Pick.  280 ;  Newhall  o.  Vargas,  15  Maine,  315.  But  after  a  sale  of  personal  property, 
and  a  fair  and  absolute  deliyery  to  the  purchaser  personally,  the  vendor  cannot  re- 
claim the  property,  (upon  the  ground  of  a  lien,)  beciftuse  the  consideration,  which  was 
to  have  been  ^ven  on  the  deUvery,  has  not  been  paid,  though  the  purchaser  shortly 
after  become  insolvent.  Lupin  v.  Marie,  6  Wendell,  77.  For,  if  before  or  at  the  time 
of  delivery,  the  vendor  do  not  require  the  consideration  or  annex  a  condition  to  the 
delivery,  it  will  be  held  a  waiver  of  tixe  obligation,  which  otherwise  the  vendee  must 
have  complied  with  before  he  could  have  demanded  the  goods,  and  the  latter  will  be- 
come the  absolute  owner.  Id.  It  is  believed,  that  this  doctrine  of  lien,  however, 
obtains  in  the  civil  law,  and  tixe  law  of  France  ;  that  is,  that  a  vendor  of  goods  has  a 
lien  upon  them  for  the  consideration,  as  has  the  vendor  of  real  estate  upon  the  premi- 
ses conveyed ;  but  in  the  law  of  England  and  this  country  it  is  different,  the  role* 
only  prevailing  as  to  real  estate.    See  Id.  82,  83 ;  Baniett  v.  Mason,  2  Eng.  258. 
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8^"^     in  the  yendee ;  and,  therefore,  if  the  yendee  do  not  oome  and  paj 
^*'*'     for  and  take  away  the  goods,  the  yendor  ought  to  go  and  request 
^^■^'"'^^*^*^  him  ;  and  then,  if  he  do  not  come  and  pay  for  and  take  away  the 
goods  in  a  convenient  time,  the  agreement  is  disscdved,  and  the  ven- 
dor is  at  liherty  to  sell  them  to  any  other  person  (z)/'     But  we  have 
seen  that,  unless  the  time  for  payment  he  expressly  made  of  the  es- 
sence of  the  contract,  the  vendor  has,  in  general,  merely  a  right  of 
lien  till  the  price  is  paid,  and  is  not  entitled  to  rescind  the  contract 
on  nonpayment  at  the  day  (a). 
leuin^oft       It  is  not,  however,  an  entire  waiver  of  a  contract  for  payment  on 
waired  by  delivery,  that  the  seller  allowed  the  purchaser  to  carry  away  part  of 
pMrt  cteliT-  the  goods  without  paying  for  them  (b)  ;  and  the  remainder  may 
r'oQ^Q  1  **^^^       withheld  for  the  price,  unless  it  appear  that  *^the  part  deliv- 
I    •*' ^  J  ery  was  intended  to  operate  as  a  delivery  of  the  whole  (c).^     So 
where  B.  agreed  to  supply  W. ,  with  straw,  to  he  delivered  at  W.'s 
premises,  at  the  rate  of  three  loads  in  a  fortnight,  during  a  specified 
time ;  *'  and  W.  agreed  to  pay  R  33«.  per  load  for  each  load  of  straw 
so  delivered  on  the  premises"  during  that  time  ;  hut,  after  some  of 
the  straw  had  heen  supplied,  W.  refused  to  pay  for  the  last  load  de- 
livered, and  insisted  on  always  keeping  one  payment  in  arrear : — it 
was  held  that,  according  to  the  true  e£Pect  of  the  agreement,  each 
load  was  to  he  paid  for  on  delivery,  and  that,  on  W.  s  refusal  so  to 
pay  for  them,  R  was  not  bound  to  send  any  more  (d). 
C4«j  of  If  goods  are  sold  on  credit,  and  nothing  is  agreed  upon  as  to  the 

micA<tie.  time  of  delivering  them,  the  vendee  is  entitled  to  the  immediate 
possession  thereof;  and  the  right  of  possession  and  the  right  of 
property  vest  in  him  at  once.  In  such  a  case,  therefore,  the  lien  for 
.  the  price,  which  the  vendor  would  otherwise  have,  is  waived ;  and 
the  purchaser  is  entitled  to  a  present  delivery  of  the  goods  without 
payment,  on  the  ground  that  such  lien  would  he  inconsistent  with 
the  stipulation  in  the  contract  for  a  future  day  of  payment  («). 
But  the  purchaser's  right  of  possession  is  not  absolute  ;  and  it  may 
be  defeated,  if  he  become  insolvent  before  he  obtains  possession,  by 
the  vendor  withholding  the  goods  for  the  price  (/). 
How  the  A  vendor  who  takes  a  bill  of  exchange  or  promissory  note  as  a 

may  toee     s^^^^^^ity  for  the  price,  loses  his  lien  (g)  ;  and  it  has  been  held,  that 
his  Uen.      the  lien  does  not  revive  on  the  dishonor  of  the  instrument,  if  it  be 
then  outstanding  in  the  hands  of  a  third  person  (A) :  although  it 

(z)  Per  Holt,  C.  J.,  Langford  v.  Admin-  B.  212,  223. 
•istratrix  of  Tiler,  Salk.  113 ;  cited  by        (/)  See  Tooke  ».  Hollingworth,  5  T.  R. 

Lord  Ellenborough,  C.  J.,  in  Hinde  o.  215 :  Hanson  v.  Meyer,  6  East,  614 ;  per 

Whitehouse,  7  East,  571 ;  see  per  Little-  Bayley,  J.,  in  Bloxam  t*.  Sanders,  4  B.  & 

dale,  J.,  4  B.  &  C.  945.  C.  941,  948. 

(a)  Martindale  v.  Smith,  1  Q.  B.  389.'  (g)  Hewison  v,  Guthrie,  3  Scott,  N.  & 

(6)  Payne  v.  Shadbolt,  1  Camp.  427.  298,  311. 

(c)  Bunney  v,  Poyntz.  4  B.  &  Ad.  568.        (A)  Banney  v.  Poyntz,  4  B.  db  Ad.  56& 

(d)  Withers  v,  Beynolds,  2  B.  &  Ad.  But  see  per  Bayley,  B.,  Miles  v.  Gorton,  2 
822.  C.  &  M.  501,  512. 

(«)  Per  Cur.,  Spartali  v.  Benecke,  10  C. 

^^^^^^^  ™'  '  '      '      •'^^'^^^'^^-^^  —  ■  ■■■■»■■■  ■■  ^i^^^^  ■  ^    .     .■»^^i^^^      !»■■■■■■■■  ■■■■■■  m»  I     ^     I  ■^^^■^— ■^■^^  ■        i    ,^^^ma^^ 

1  See  2  Kent,  (5th  ed.)  497. 
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would  be  otherwise  if  it  were  then  in  the  hands  of  the  vendor  him-     Sabi  of 

Belf(0.  ^^"^ 

Where  a  vendor,  who  is  himself  the  warehouseman,  sells  to  a  ^-^"v^^^ 

party  who  becomes  bankrupt  before  the  goods  are  removed  from  the 
warehouse ;  the  mere  fact  of  the  vendor  having,  before  the  bank- 
ruptcy, given  the  vendee  a  delivery-order  for  the  goods,  does  not,  of 
itself,  prevent  the  vendor's  lien  from  attaching  (k).  But  it  would 
be  otherwise  if  the  goods  were  in  the  warehouse  of  a  third  person, 
who,  on  the  delivery-order  being  lodged  with  ®him,  transferred  the  [  *380  ] 
goods  in  his  books,  or  in  any  other  way  assented  to  hold  them  as 
agent  for  the  vendee  (2). 

Where,  however,  certain  timber,  which  was  deposited  in  the  name 
of  A.,  in  the  West  India  Docks,  was  sold  by  him  to  B.,  and  B.  after- 
wards contracted  to  sell  it  to  C,  and  gave  him  an  invoice  of  the 
timber  and  a  delivery-order ;  but  the  Dock  Company  refused  to  de- 
liver the  timber,  except  upon  an  order  from  A. ;  and  C.  became 
bankrupt  without  having  obtained  such  order,  or  paid  for  the  tim- 
ber :  it  was  held,  that  there  had  been  no  delivery  to  C,  so  as  to  put 
an  end  to  B.'s  lien  for  the  price  (m). 

It  has  been  said,  that  the  payment  of  warehouse  rent  to  the  ven- 
dor, has  not  the  e£fect  of  a  constructive  delivery  of  the  goods,  so  as 
to  deprive  him  of  his  right  of  lien,  in  any  case  where  the  goods  re- 
main in  his  possession  (n).  And  it  would  seem  that,  at  all  events, 
such  payment  would  not  have  that  effect,  provided  the  goods  were, 
by  agreement  of  the  parties,  to  remain  in  the  warehouse  of  the 
vendor  "  at  rent  (o)"  But  if  the  vendor  were  to  receive  rent  from 
a  third  party,  to  whom  the  vendee  had  sold  the  goods,  such  receipt 
of  rent  by  the  vendor  would  deprive  him  of  his  right  of  lien  (p). 

So  the  vendor  will  lose  his  right  of  lien,  if  he  prove  for  the 
price  of  the  goods  under  a  fiat  in  bankruptcy  against  the  vendee  (g). 

And  where  a  coach  was  sold,  upon  an  agreement  that  it  should 
be  paid  for  by  four  bills  of  exchange ;  and  it  was  stipulated  that 
the  vendor  "  should  have  and  hold  a  claim  upon  the  coach  until  the 
debt  was  paid  ;"  it  has  been  held,  that  this  clause  operated  as  a  mere 
Ucense  to  retake  the  coach  if  the  bills  were  not  paid;  and  that 
it  was  revoked  by  the  vendee's  death ;  so  that  the  vendor  could 
not  seize  or  detain  it,  upon  the  dishonor  of  the  bills  after  that 
event  (r). 


2.  The  terms  of  the  credit  agreed  upon  must  be  regarded  in  Whxr  ths 

bringing  an  action  for  the  price,  even  although  the  defendant  be  al-  ^t'ottb 

ready  partially  in  default.     T.  us,  if  goods  be  sold  upon  the  terms,  fobthb 

that  one-half  the  price  shall  be  paid  down,  and  the  other  in  three  ^^cs. 
months ;  the  vendor  cannot  sue  for  the  latter  half  until  the  expi- 

(t)   Per  Lord  Ellenborough,  Steyenson  360. 
V.  Blakelock,  1  M.  &  S.  535,  544 ;  and  see        (n)  Per  Bajley,  B.,  Miles  v.  Qorton,  2 

DaTies  dem.  v.  Lowndes  ten.  3  C.  B.  808,  C.  &  M.  504,  510. 
829. 


63. 


(k)  Toimley  v.  Cnimp,  4  A.  &  £.  58, 


o)  Ibid. 
)  Hurry  v.  Mangles,  1  Camp.  452. 


(Z)  Harman  v,  Anderson,  2  Camf.  243. 
(m)  Lackington  e.  Atherton,  7  M.  &  0. 


(qj  Ex  parte  HomXy*  Bock,  &.  0.  351, 
354 ;  Expcaie  Solomon,  1  G.  &  J.  25. 
(r)  Howes  v.  Ball,  7  B.  &  C.  481. 
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Bum  or    ration  of  the  three  nonths,  althoog^  part  of  tke  tmma.  haU  he 

unpaid  ($). 

^Where  there  is  ao  entire  contraet  to  deliTer  a  large  qaaatitT  of 
[  ^81  J  goodj,  ocmsisting  of  distinct  paieda,  within  a  specified  time,  and  the 
seller  deliyers  part,  he  cannot,  hefoie  the  expiration  of  that  tine, 
hring  an  action  to  recover  the  price  of  that  part ;  and  the  par^aaer 
maj,  if  the  seller  fail  to  complete  his  contract,  retiim  the  part  de- 
lirered*  Bat  if  he  retain  the  part  deliTeied«  after  the  pcnod  ap- 
pointed for  the  deliyerj  of  the  remainder,  he  will  he  liaUe  npcm  a 
qtuifUum  meruit  for  the  yalue  of  that  part  (t).^ 

In  cases  of  sales  by  aoction,  and  of  contracts  entered  into  hj  the 
East  India  Company  at  their  sales,  it  is  nsnal  to  introduce  an  express 
clause,  authorizing  a  re-sale  by  the  Tender  in  the  eyent  of  the  por- 
chascr's  default,  and  charging  him  with  the  loss,  if  any,  and  the  ex* 
peases ;  and  it  appears  to  have  been  the  opinion  of  Lord  Ellenhor- 
oagh,  that  the  law  did  not  impliedly  confer  this  power  of  re-selling  (a). 
But  it  has  since  been  established  that,  where  the  price  is  nnpaid, 
such  power  exists,  even  in  the  absence  of  any  express  stipulation ; 
and  that  the  purchaser  is  responsible  for  any  loss  which  may  oceor, 
although  he  did  not  consent  to  the  re-sale  (x).'  In  these  cases  the 
declaration  should  be  special,  for  not  accepting  the  goods,  showing 
the  damages  occasioned  thereby  (y). 

And  where  the  seller  of  goods  which  have  not  been  paid  for  ac- 
cording to  the  contract,  re-takes  them  from  the  buyer  without  his 
consent,  such  re-taking  will  afford  no  answer  to  an  action  by  the 
seller  for  the  price,  and  the  purchaser's  only  remedy  is  by  an  action 
for  the  trespass  (z). 


Vrador 
nay  foe 
for  the 
prlM, 
althongh 
be  retake 
the  goods. 


Stoppaoi 

lir  TSAIIII- 

Tu; 


3.  And  the  vendor  of  goods  has  not  only  a  lien  on  them  for  the 
price,  whilst  they  are  in  his  possession ;  but  he  may,  in  the  event  of 
the  bankruptcy  or  insolvency^  of  the  vendee,  after  he  has  parted 


(t)  Day  V.  Picton,  10  B.  &  C  120;  see 
Planche  v.  Colburn,  8  Bing.  14 ;  1  M.  & 
So.  Al  ;  S.  C.  5  C.  &  P.  68. 

(0  Oxondale  v,  Wetherell,  9  B.  dk;  C. 
88G ;  Mayor  v.  Pyno,  3  Bing.  285 ;  a  0. 
11  Moore,  2.  In  the  caee  of  work  done 
to  an  article,  the  property  of  the  defend- 
ant, the  workman  must  complete  the  work, 
if  required  by  the  contract,  before  he  can 
•ue  for  what  he  has  performed ;  Sinclair 
V.  Bowles,  9  B.  &  C.  92. 


SSee  Greayes  v.  Ashlin,  3  Camp.  42& 
Maclean  o.  Dunn,  1  M.  &  P.  761 ;  8. 
C.  4  Bing.  722.  Adams  o.  Mirrick,  cited 
in  6  Serg.  &  R.  32 ;  Girard  v.  Taggart,  5 
Smedes  &  M.  19 ;  Sands  v.  Taylor,  6  J<^n. 
S9o ;  M'Oombe  v,  M'Kennan,  2  Watts  & 
a  21©: 

(y)  lb.;  Hone  v.  Milner,  Peake,  3rd 
edit  58 ;  Chit  jun.  PL  2nd  ed.  176, 177. 

(2)  Gilhkrd  v.  Brittan,  8  M.  &  W.  575 ; 
Stephens  «.  WiUdnson,  10  B.  &  G.  320. 


I  Bowker  v.  Hoyt,  18  Pick.  655 ;  Post,  289,  notes.  But  see  Champlin  v.  Rowley,  18 
Wendell,  187. 

>  The  usage,  on  the  neglect  or  refusal  of  the  buyer  to  come  in  a  reasonable  time, 
after  notice,  and  pay  for  and  take  the  goods,  is  for  the  yendor  to  sell  the  same  at  auc- 
tion, and  to  hold  the  buyer  responsible  for  the  deficiency  in  the  amount  of  sales.  3 
Kent.  (5th  ed.)  504 ;  Sands  v.  Taylor,  5  John.  395 ;  Girard  v.  Taggart,  5  Serg:  &  R. 
19 ;  M'Combs  v.  M*Kennan,  2  W.  &  Serg.  216.  But  the  law  has  established  no  partic- 
ular mode  of  re-sale.  The  seller  on  the  re-sale  must  dispose  of  the  goods,  in  good 
fkith,  in  the  mode  best  calculated  to  produce  their  yalue,  wheUier  it  be  at  public  auc- 
tion, by  a  broker,  or  in  any  other  mode  that  oaa  and  should  reasonably  be  adopted. 
Crooks  V,  Moore,  1  Sandfbrd  Sup.  Ct  Rep.  297  ;  Applegate  v.  Hogan,  9  B.  Monroe,  69. 

'  The  term  imolvenev  here  denotes  more  than  merely  haying  tf^en  the  benefit  of  an 
luolTont  law.    It  ineludes  that,  and  also  a  stoppage  of  payment)  and  a  fiUlnre  ia 
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witli  the  possession  of  the  goods  and  whilst  they  are  in  (ransitu,  re-     Salr  of  - 
take  them,  the  price  heing  unpaid.     This  is  termed  the  right  of     ^^'>*- 
stoppage  in  transitu  (a)  ;^  and  it  has  been  described  to  be  a  species  of  ^^^"^^^^^^ 
equitable  lien,  recognized  and  acted  upon  bj  the  common  law  courts, 
for  the  purpose  of  substantial  justice  (b)? 

*What  the  effect  of  stoppage  in  transitu  is, — ^whether  entirely  to  r  0332  ] 
rescind  the  contract,  or  only  to  place  the  vendor  in  the  same  position  ^     ^ 
as  if  he  had  not  parted  with  the  possession  of  the  goods,  and  to  en- 
title him  to  hold  them  until  the  price  is  paid, — is  a  point  not  yet 
finally  decided. «  But  the  better  opinion  would  seem  to  be  in  favor 
of  the  latter  view  of  the  case  (c).^ 

(a)  See,  in  general,  RnsaeU  on  Factors,  L07,  7  T.  R.  440 ;  per  Parke,  J.,  in  Tuck- 

218,  239 ;  WiBeman  v,  Vandeputt,  2  Vem.  er  v.  Humphrey,  1  M.  &  P.  392. 
203;  lickbarrow  v.  Mason,  2  T.  R.  63;        (e)  Wentworth  v.  Outhwaite,  10  M.  A 

Cross  on  Uen  and  Stoppage  in  Transi-  W.  436,  4d2 ;  Bloxam  v.  Sanders,  4  B.  & 

tn;  Selw.  N.  P.  tit  "Stoppage  in  Transi-  C.  941,  948  ;  1  Smith,  L.  G.  432  ;  Clay  v, 

tn  f  3  Chit.  C.  L.  340.  Harrison,  10  B.  &  C.  99 ;  but  see  Jenkyns 

(6)   Per  Lord  Kenyon,  in  Hodgson  v.  v,  Usbome,  7  M.  d;  G.  678,  698. 

one's  eircumstances,  as  eyinoed  by  some  overt  act.  Rogers  v.  Thomas,  20  Conn.  54 ; 
Newson  o.  Thornton,  6  East,  17  ;  Vertue  v,  Jewell,  4  Camp.  31.  httolvency  in  some 
cases  is  defined  to  bo  a  present  inability  to  pay  in  the  ordinary  course  of  business. 
Thompson  r.  Thompson,  4  Cushing,  127, 134 ;  Bayly  9.  Schofield,  1  M.  &  S.  338 ;  Shore 
V,  Lucas,  3  Dow.  &  Ry.  218. 

In  Naylor  v,  Deuuie,  8  Pick.  198,  206,  Parker  C.  J.  said  ;— "  We  do  not  find  that  the 
right  of  stopping  depends  upon  a  declared  insolyency  or  open  bankruptcy  before  the 
arriyal  of  the  gMds.  It  is  enough,  that  the  affairs  of  the  consignee  are  so  inyoWed, 
that  he  is  unable  to  pay  for  the  goods,  if  he  was  to  pay  on  deliTcry  ;  or  that  he  shall 
haye  become  actually  insoWent  before  he  shall  haye  taken  possession."  See  Hays  v. 
Mouille,  14  Penn.  State  Rep.  51 ;  Biddlecombe  v.  Bond,  4  Adol  <&  £11.  33. 

In  Smith's  Mercantile  Law  (Am.  ed.  1847,)  548,  is  a  yery  well  considered  note  on 
this  point,  in  which  the  leamea  author  concludes  that  the  term  imolvency  (when  used 
with  reference  to  this  branch  of  the  law,)  is  satisfied  by  general  inability  to  pay  eyi- 
denced  by  stoppage  of  payment;  and  the  failure  to  pay  one  just  and  admitted  debt 
would  probably  be  satisfiictory  prima  fade  eyidence  of  such  general  inability.  The 
author  cites  and  comments  on  the  cases  of  Wilmhurst  r.  Bowker,  2  M.  &  Or.  812. 
The  Constitution,  3  Rob.  Adm.  321 ;  Biddlecombe  v.  Bond,  4  Ad.  &  Ell.  322 ;  Vertue  v. 
Jewell,  1  Camp.  81 ;  Newsom  v,  Thornton,  6  East,  17 ;  Dixon  r.  Yates,  5  B.  &  Ad.  313. 

In  Rogers  v.  Thomas,  20  Conn.  58,  it  was  held,  that  the  requisite  insolyency  must 
occur  between  the  time  of  the  sale  and  the  exercise  of  the  right.  It  is  not  sufficient 
that  it  exists  at  the  time  of  the  sale ;  and  if  the  insolyency  docs  exist  at  the  time  of 
the  sale,  the  yendor  cannot  stop  the  goods  on  that  ground,  although  he  was  ignorant 
of  the  Act  of  the  insolyency. 

1  See  Long  on  Sales,  (Rand's  ed.)  307-338 ;  Ross  on  Vendors  and  Purchasers  of 
I^rsonal  Property,  217,  el  teq.;  No.  34  Law  Library,  112,  «/  teq, ;  Stubbs  t>.  Lund,  7 
Mass.  453 ;  lUsley  p.  Stubbs,  9  Mass.  65;  Scholfield  v.  Bell,  14  Mass.  40;  Kowley  v. 
Bigelow,  12  Pick.  313 ;  Stanton  ».  Eager,  16  Pick.  467  ;  Newhall  v.  Vargas,  15  Maine, 
814 ;  Mottram  v.  Heyer,  5  Denio,  629  ;  Donath  v.  Broomhead,  7  Barr,  ;K)1 ;  Gwynne 
Ex  parte,  12  Vesey,  (Sumner's  ed.)  379,  and  note ;  Ludlow  v,  Bowne,  1  John.  10. 

s  The  right  of  stoppage  in  transitu  is  nothing  more  than  the  extension  of  the  right 
of  lien,  which  by  the  common  law  the  yendor  has  upon  goods  for  the  price,  originally 
allowed  in  equity,  and  subseouently  adopted  as  a  rule  of  law.  Per  Shaw,  C.  J.,  in 
Rowley  v.  Bigelow,  12  lick.  313  ;  Jordan  v.  James,  5  Ham.  98  ;  2  Kent,  (5th  ed.)  541. 

It  is  the  right  of  an  unpaid  yendor  of  goods  to  stop  them,  on  the  bankruptcy  or  in- 
solyency of  the  yendee,  before  they  haye  reached  his  actual  or  constructiye  possession ; 
and  to  resume  the  possession,  so  as  to  put  himself  into  the  same  position  as  if  he  had 
not  parted  with  it.  Law  of  Merchant  Shipp.  by  Maude  &  Pollock,  179 ;  Newhall  r. 
Vargas,  13  Maine,  93 ;  S.  C.  15  Maine,  314.  The  origin  of  the  right  is  doubtful 
Lord  Abinger  C.  B.  in  Gibson  v,  Carruthers,  8  M.  &  W.  321.    The  first  case  in  which 


ed.)  619 ;  Gwynne,  Ex  parte,  12  Sumner's  Vesey,  379,  note ;  1  Amould  las.  (2nd  Am. 
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Salb  or 
Goods. 

Yihen  this 
right  may 
be  exer- 
cised. 

When  the 
goods  are 
regarded 
as  intrarh 
situ. 


Stoppage  in  traimtu,  as  its  name  imports,  can  take  place  onlj 
whilst  the  goods  are  on  their  way  to  the  vendee ;  and  the  rule  to 
be  collected  from  all  the  cases  is,  that  they' are  in  transitu  so  long 
as  they  are  in  the  hands  of  the  carrier  as  such,  whether  he  was 
appointed  by  the  consignor  or  not;^  and  also,  so  long  as  they 
remain  in  any  place  of  deposit  connected  with  their  transmission  (d). 

The  goods,  therefore,  are  considered  to  be  in  trangitu,  and  reclaim- 
able  by  the  vendor,  if  they  be  only  in  the' hands  of  a  middleman, 
such  as  a  packer  (e),  or  a  warehouseman,  at  a  stage  upon  their 
transit  (/).^  And  it  is  immaterial  through  how  many  carriers'  hands 
they  may  have  passed,  if  they  have  still  to  reach  the  place  to  which 
they  were  originally  consigned  (g).^  So,  where  the  goods  were  to  be 
weighed,  and  the  freight  paid,  before  the  vendee  could  acquire  the 
right  of  possession ;  and  the  goods,  though  in  part  unloaded,  had 


(d)  1  Smith,  lb  C.  433  a,  and  the  cases 
there  cited.  &nith's  Merct.  Law  (Am.  ed. 
1847)  552,  553  ;  Sawyer  v.  Joslin,  20  Ver- 
mont, 172. 

(e)  £llis  V.  Hunt,  3  T.  R.  467 ;  Loesch- 


man  v.  Williams,  4  Camp.  181. 

(/)  Smith  V.  Goss,  1  Camp.  282. 

Iff)  Hodgson  V.  Loy,  7  T.  K  440;  IMx- 
on  V,  Baldwin,  5  East,  185. 


ed.)  254,  255,  and  notes.  It  has  been  directly  held,  in  seTeral  cases  in  this  conntiy, 
that  the  stoppage  of  goods  in  traruHu  does  not  of  itself  rescind  the  contract  of  sale ; 
but  only  places  the  parties  in  the  same  situation,  as  nearly  as  may  be,  in  which  they 
would  haye  been,  if  the  vendor  had  not  parted  with  the  possession.  Newhall  r.  Var^ 
sas,  13  Maine,  93 ;  S.  C.  15  Maine,  314 ;  Rowley  v,  Bigelow,  12  Tick.  307  ;  Jordan  v. 
James,  5  Ham.  (Ohio)  88 ;  Stanton  v.  Eager,  16  Pick.  475  ;  Rogers  v.  Thomas,  20  Coniw 
53;  2  Kent,  (5th  ed.)  341 ;  Law  of  Merchant  Shipp.  by  Maude  &  Pollock,  179. 

The  vendor,  in  exercising  this  right  of  stoppage,  does  not  take  possession  of  the 
goods  as  his  own,  but  as  the  goods  of  the  purchaser,  on  which  the  vendor  has  a  lien 
for  the  unpaid  purchase-monev.  If  the  vendee  has  paid  part  of  the  price,  he  cannot 
recover  it  back,  while  the  venaor,  having  regained  the  possession,  is  still  willing  to 
deliver  the  goods  on  payment  of  the  balance.  If  the  vendee  refiises  to  pay  the  bal- 
ance and  take  the  goods,  the  vendor  may,  after  notice  and  a  reasonable  time  allowed 
to  pay  for  and  take  the  goods,  re-sell  them,  and  apply  the  proceeds  to  the  pa^inent  of 
the  price;  and  should  a  balance  still  remain  unpaid,  the  vendor  may  recover  it  of 
the  vendee.  Newhall  v.  Vargas,  15  Maine,  314;  2  Kent,  (oth  ed.)  541;  Kymer  r. 
Sumercropp,  1  Camp.  109 ;  Abbott,  Shipp.  ^6th  Am.  ed.)  516 ;  Smith's  Mercantile 
Law,  ^Am.  ed.  1847,)  549,  and  note.  See  Joraan  v,  James,  5  Ham.  (Ohio)  88  ;  Howati 
V,  Davis,  5  Munf  34 ;  Hanse  v.  Judson,  4  Dana,  10. 

This  act  of  stoppa^  is,  in  its  nature,  adverse  to  the  vendee.  Abbott  Shipp.  /6tli 
Am.  ed.)  514 ;  Nay  lor  v.  Dennie,  8  Pick.  198.  And  the  doctrine  on  that  subject  aoes 
not  apply,  where  the  vendor  and  vendee  are  agreed  that  the  property  shall  be  ro- 
claimed ;  for  it  is  then  a  question  of  re-conveyance  or  rescission.  A  sh  p.  Putnam,  I 
Hill  (N.  Y.)  302.  See  Wilmhurst  v.  Bowker,  2  Man.  &  Gr.  792 ;  S.  C.  7  Man.  ^  Or. 
882  ;  The  Constantia,  6  Rob.  Adm.  321. 

^  And  even  though  he  may  have  been  appointed  by  the  consignee.  Smith's  Merct. 
Law,  (Am.  ed.  1847,)  552  ;  Hoist  v,  Pownal,  1  Esp.  240 ;  Northey  p.  Field,  2  £sp.  613 ; 
Hodgson  o.  Loy,  7  T.  R.  448 ;  Jackson  v,  Nichol,  5  Bineh.  N.  C.  508.  The  carrier  being 
usually  a  mere  agent  for  the  passage  of  the  goods,  his  possession  is  not  in  general 
the  constructive  possession  of  the  vendee ;  at  least  so  far  as  to  interfere  with  the 
right  of  stoppage ;  even  although  the  vendee  may  have  specially  appointed  him.  Law 
of  Merchant  Shipp.  by  Maude  <&  Pol.  180;  2  Kent,  (5th  ed.)  544. 

3  Smith  Merct.  Law  (Am.  ed.  1847,)  552,  553 ;  Walworth  Ch.  in  Covell  v.,Hitchcock. 
23  Wendell,  613  ;  Bronson  J.  in  Mottram  v.  Hoyer,  1  Denio,  487.  If  goods  are  lodged 
in  a  public  warehouse  for  non  payment  of  duties,  the  vendor  may  stop  them.  North- 
ey p.  Field,  2  Esp.  613 ;  Mottram  v.  Heyer,  5  Denio,  619 ;  a  C.  1  Denio,  483.  So  if 
goods  are  still  in  the  custom-house,  the  ri^t  to  stop  them  is  not  defeated,  although 
the  vendee  has  paid  the  fhsight,  the  goods  having  failed  to  be  entered  through  loss  of 
the  invoice.  Donath  p,  Broomhead,  7  Barr,  301.  The  entry  of  goods  without  pay- 
ment of  the  duties  does  not  terminate  the  transit.  Mottram  o,  Heyer,  5  Denio,  629  ; 
S.  C.  1  Denio,  483. 

<  Stubbs  V,  Lund,  7  Mass.  453 ;  lUsley  v,  Stubbs,  9  Mass.  65. 
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Bot  been  weighed ;  it  was  held,  that  they  might  be  reclaimed  by  the     Salb  of 
vendor,  although  the  carrier  had  conveyed  them   to  the  wharf  of     G«>»8. 
the  vendee,  to  which  they  were  consigned ;  and  he,  the  carrier,  still  ^-^^v^^^ 
claimed  an  adverse  special  property  in  them,  as  a  lien  for  the 
freight  (A). 

And  although  the  ship  in  which  the  goods  were  conveyed,  may 
have  reached  the  wharf  of  the  vendee  himself,  to  which  they  were 
consigned  ,by  the  vendor,  and  the  vendee  may  have  received  an  in- 
voice of  the  goods  ;  yet  the  tranaitits  continues,  so  long  as  they  are 
in  the  ship,  and  the  consignee  has  not  taken  possession  ;^  nor  is  it 
material  in  such  a  case,  that  the  vendee  was  sometimes  in  the  habit 
of  selling  goods  of  a  similar  kind  from  the  ship,  without  having 
them  previously  landed  (i). 

So,  although  the  goods  may  have  been  taken  to  the  place  tq 
which  they  were  to  be  transmitted,  yet  they  cannot,  it  seems,  be 
said  to  have  nrrived  at  their  final  destination,  so  as  to  defeat  the 
^vendor's  right  of  stopping  them,  so  long  as  they  remain  in  the  [  ©383  ] 
hands  of  the  wharfinger  or  carrier ;  except  where  the  latter  is  the 
actual  agent  of  the  consignee,  in  some  capacity  other  than  that  of  a 
mere  wharfinger  or  carrier  (k),^ 

So  if  the  goods  be  shipped  on  board  a  vessel  belonging  to  the 
consignee,  but  the  bill  of  lading  makes  them  deliverable  to  the  or- 
der of  the  consignor,  the  property  therein  does  not  pass  to  the  con- 
signee, so  as  to  defeat  the  consignor's  right  to  stop  them  in  trarmtu  (l).^ 
And  in  such  a  case  it  makes  no  difference  that,  by  the  terms  of  the 
bill  of  lading,  the  goods  were  to  be  carried  free  of  freight,  "  being 

(h)  Crawshay  v.  Eades»  1  B.  &  C.  181 ;  a  C.  X  M,  &  P.  378. 
S.  C.  2  D.  <&  R.  2SS;  cited  in  Allan  v,        (k)    See  per  Best,  0.  J.,  Bartram  v, 

Gripper,  2  C.  &  J.  218.  Farebrother,  4  Bing.  679,  685. 

(i)  Tucker  v,  Humphery,  4  Bing.  616 ;        (I)  Wait  v.  Baker,  2  Exch.  1. 

^  Naylor  v.  Dcnnie,  8  Pick.  198 ;  Allen  v,  Mercier,  I  Ashmead,  103 ;  Stubbs  v,  Lund, 
7  Mass.  453.  The  transitus  continues  and  consequently  the  right  of  stoppage  exists 
antil  the  goods  arrive  at  the  actual  or  constructive  possession  of  the  vendee  or  con- 
signee, as  owner.  See  the  judgment  of  Tindal  C.  J.  in  Jackson  v.  Nichol,  6  Bingh.  N. 
C.  516.  In  the  earlier  cases,  it  was  thought  that  nothing  but  an  actual  delivery  to  the 
Tendee  would  defeat  the  exercise  of  the  right ;  but  this  doctrine  has  been  long  aban- 
doned ;  Bronson  Ch.  J.  in  Mottram  v.  Heyer,  1  Denio,  487 ;  Ellis  v.  Hunt,  3  T.  K.  464 ; 
Litt  V.  Cowley,  7  Taunt  169  ;  and  now  the  question  always  is,  have  the  goods  arrived 
at  the  actual  destination  originally  contemplated  by  the  vendee,  or  have  they,  in  the 
meantime,  come  to  his  actual  or  constructive  possession?  See  2  Kent,  (5th  ed.)  645  ; 
Wright  V.  Lawes,  4  Esp.  82.  The  right  to  stop  may,  however,  still  exist,  although  the 
Tendee  has  taken  possession  of  the  goods,  if  it  appear  that  he  did  so,  i^ot  ai  owners 
but  in  order  to  hold  ^hem  for  the  vendor.  James  v.  Griffin,  2  Mees.  &  Welsh.  623  ; 
Law  of  Merch.  Shipp.  by  Maude  &  Pollock,  182. 

«  See  Sawyer  v.  Joslin,  20  Vermont,  172 ;  Buckley  «.  Fumiss,  16  Wendell,  137. 

'  This  right  of  the  consignor  to  stop  the  goods  in  irantUu,  upon  the  insolvency  of  the 
rendee,  may  be  exercised,  where  gooas  have  been  sold  on  credit  at  a  foreign  port, 
although  they  have  been  shipped  on  board  a  vessel  of  the  vendee,  and  are  consigned 
to  him,  to  be  delivered  at  his  port  of  residence.  In  such  case,  the  vendor  may  stop 
the  goods,  at  any  time  bcfoi;^  they  come  into  the  actual  possession  of  the  vendee.  New- 
hall  V.  Vargas,  13  Maine,  93 ;  Stubbs  v.  Lund,  7  Mass.  453  ;  Illsley  v.  Stu^bbs,  9  Mass. 
73.  But  see  Bolin  o.  Hoffnagle,  1  Rawle,  9.  The  master  of  a  ship  chartered  wholly 
by  the  oonsignee,  is  now  held  to  be  a  carrier,  in  whose  hands  goods  may  be  stopped. 
Bohtlingk  v.  Inglis,  3  East,  3»1 ;  Stubbs  v.  Lund,  7  Mass.  453 ;  Abbott  Shipp.  (6th 
Am.  ed.)  522.  But  where  the  vendee  is  the  owner  or  charterer  of  the  ship  he  is  en- 
titled  to  receive  payment  of  the  freight  and  charges  on  the  goods  reclaimed,  and  hat 
a  lien  on  them  therefor.    Newhall  v.  Vargas,  15  Maine,  314. 

65 
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Baui  of    owner's  property ;"  or  that  the  captain  had  no  power  to  bind  the 

Goodb;      consignee,  by  signing  a  bill  of  lading  under  which  the  goods  would 

^^"^^^^^  still  remain  in  the  control  of  the  vendor,  and  yet  engage  that  they 

should  be  freight  free  (iw). 
How  lost  But  if  it  appear  by  the  bill  of  lading,  that  the  goods  were  put 
ui  gene-  ^^  board  to  be  carried  for,  and  on  account  and  risk  of  the  con- 
signee (n)  ;^  or  if  the  goods  be  delivered  at  the  consignee's  own 
warehouse  (o),  or  be  taken  possession  of  by  his  assignees  (p)  ;  or  if 
the  consignee,  having  no  warehouse  of  his  own,  be  in  the  habit  of 
using  that  of  some  other  person,  for  instance,  that  of  his  packer 
or  wharfinger,  for  the  purpose  of  receiving  goods  consigned  to  him ; 
and  the  goods  be  delivered  there  (q)  ;  or  if  they  be  delivered  at  a 
place  where  the  consignee  means  them  to  remain,  until  a  fresh  des- 
tination is  communicated  to  them  by  orders  from  himself  (r)  ;  in  all 
these  cases  the  trarmtus  will  be  considered  at  an  end,  and  the  right 
of  the  consignor  to  stop  the  goods  will  be  defeated.  Nor,  if  the 
tra7i»itvs  be  once  ended,  can  a  subsequent  transit  revive' the  vendor's 
right  («).2 

So  if  there  be  an  entire  contract  for  the  sale  of  goods,  and  the 
vendee  take  possession  of  part,  with  the  intention  of  taking  the 
possession  and  dominion  of  the  whole,  this  will  operate  as  a  de- 
livery of  the  whole  for  the  purpose  of  putting  an  end  to  the  tran- 
situs  (t).^ 

(m)    Turner  v.  Trustees  of  liverpool  the  wharfinger,  &c.,  with  notice  that  the 

Docks,  6  £zch.  543.  vendee  is'  not  to  hare  them  until  paid 

(n)  Van  Casteel  v,  Booker,  2  Ezch.  691,  for ;   Ix>e8chman  v.  Williams,    4  Camp. 

708  ;  18  L.  J.,  Exch.  9,  22  ;  Wilmhurst  v,  181. 

Bowker,  7  M.  &  Gr.  882 ;  Key  ».  Cotes-        (r)  Wentworth  v.  Outhwaite,  10  M.  & 

worth,  7  Ezch.    595.    See    Cowasjee    v,  W.  436;  Dixon  v,  Baldwin,  5  East,  175; 

Thompson,  5  Moore  P.  C.  165.  James  v.  Griffin,  2  M.  &  W.  623,  633; 

(p)  James  v.  Griffin,  2  M.  &  W.  628,  Yalpy  v.  Gibson,  4  C.  B.  837 ;  Dodson  v. 

633.  Wentworth,  4  M.  &  G.  1080 ;  6  Scott,  N. 

(p)  EUis  V.  Hunt,  3  T.  B..  464 ;  Scott  R.  821.    Sawyer  v.  JosUn,  20  Vermont, 

V,  Pettit,  3  B.  &  P.  469.  172. 

(q)  Leeds  v.  Wright,  3  B.  &  P.  320;        («)  Noble  v.  Adams,  7  Taunt  59. 
Scott  V,  Pettit,  Id.  472;  Rowe  v,  Pickford,        (<)  Tanner  v.  ScoveU,  14  M.  &  W.  28; 

8  Taunt.  83 ;  per  Parke,  J.,  Tucker  v.  Jones  v.  Jones,  8  M.  &  W.  431 ;  Slubey  v. 

Humphery,  1  M.  &  P.  393 ;  a  C.  4  Bing.  Hey  wood,  2  H.  Bl.  504;  Hammond  v.  An- 

516 ;  Foster  9.  Frampton,  6  B.  &  C.  109.  derson,  1  N.  R.  69 ;  Hanson  v.  Meyer,  6 

Frazer    v,    Hilliard,    2    Strobhart,    309.  East,  614. 
Aliier  where  the  goods  are  delivered  to 

1  But  see  next  preceding  note. 

«  See  Barrett  v,  Goddard,  3  Mason,  107,  116 ;  Sawyer  v.  Joalin,  20  Vermont,  172 ; 
Frazer  v.  Hilliard,  2  Strobhart,  309.  Where  goods  sold,  to  be  paid  for  on  dellTeiy, 
were  put  on  board  a  vessel  appointed  by  the  vendee,  not  to  be  transported  to  him,  or 
delivered  for  his  use  at  a  place  of  his  appointment,  but  to  be  shipped  by  such  vessel, 
in  his  name,  from  his  place  of  residence  or  business,  to  a  third  person ;  held,  there 
was  no  ri^t  of  stoppage  m  transitu  after  the  goods  were  embarked.  Rowley  v,  Bige- 
low,  12  Pick.  307  ;  Stubbs  v.  Lund,  7  Mass.  453 ;  Fowler  v.  M'Taggart,  cited  7  T.  R. 
442 ;  1  East,  522  ;  3  East,  388 ;  Jones  «.  Jones,  8  Mees.  &  W.  431 ;  Abbott  Shipp.  (6th 
Am.  ed.)  522. 

'  This  rule  is  confined  to  cases  where  the  detiveiy  of  part  is  intended  to  be  a  deliv- 
ery of  the  whole.  Simmons  v.  Swift,  5  B.  &  C.  857 ;  Abbott  Shipp.  (6th  Am.  ed.)  525. 
In  Buckley  v.  Fumiss,  17  Wendell,  504,  it  was  held  that  the  vendor  might  still  exer- 
cise this  right  of  stoppage,  although  the  purchaser  had  actuallv  received  a  portion  of 
the  goods  ordered  at  Am  residence,  previous  to  the  exercise  of  the  right  In  this  case 
one  wagon-load  of  the  goods  had  been  delivered  to  the  vendee  before  the  vendor 
iatereepted  the  residue.    See  Barney  v.  Poynts,  4  B.  &  Ad.  570;  Dizon  v.  Yates,  6  Tk 
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^he  right  to  stoppage  in  transitu  may  likewise  be  lost,  although     Salb  ov 
the  goods  may  not  have  been  removed  since  the  sale.     As,  if  they      Goods. 
remain  upon  the  vendor's  premises,  and  he  receives  rent  for  them  ^■^/'^-^ 
from  a  person  to  whom  they  have  been  re-sold  by  the  vendee  (u).  [  **384:  J 
Or  if  the  goods,  being  in  the  hands  of  a  third  person  at  the  time  ^ 
of  the  sale,  are  appropriated  to  the  vendee,  as  by  their  being  trans- 
ferred into  his  name,  or  marked  with  his  mark,  by  the  consent  of 
the  seller  (x).     But  if  the  vendor  send  an  invoice  to  the  vendee, 
which  states  that  the  goods  are  to  remain  in  the  warehouse  of  the  « 
former  "  at  rent ;"  the  fact  of  their  being  afterwards  allowed  so  to 
remain,  will  not  deprive  the  vendor  of  the  right  to  stop  them  in 
transitu  (y).^ 

So  if  the  vendee,  on  the  arrival  of  the  goods,  for  his  own  con- 
venience desire  the  carrier  to  let  the  goods  remain  in  his  warehouse, 
to  be  delivered  out  as  the  vendee  should  want  them,  the  transitus  is 
at  an  end,  although  the  carrier  may  claim  a  lien  on  the  goods  ;  for, 
under  these  circumstances,  the  carrier  becomes  invested  with  the 
character  of  a  warehouseman  and  agent  of  the  vendee,  at  least  as 
regards  the  vendor's  right  of  stoppage  in  transitu  (z)? 

In  general,  the  transitus  continues   until  the  goods   reach  the  How  lost, 
place  originally  named  by  the  vendee  as  their  ultimate  destination ;'  before 
and  it  does  not  cease,  although  the  general  agent  of  the  vendee  re-  ^^^ 
ceive  them,  at  an  intermediate  place,  into  his  warehouse,  for  the  their  ulti- 
purpose  of  forwarding  them  (a).     But  if  the  vendee,  even  before  the  mate  de&- 
goods  reach  their  ultimate  destination,  take  them  out  of  the  poa-  *"^*****'*' 

{u)  Hurry  v.  Mangles,  1  Camp.  452.  Forster  v.  Frampton,  6  B.  &  C.  107. 

(x)  Svanwick  v.  Sothern,  ^  A.  &  K  (a)  Coates  v.  Railton,  6  B.  &  C.  422. 
89d,  900 ;  Harman  v.  Anderson,  2  Camp.  Aliter  where  the  goods  reach  the  only 
243 ;  Spear  p.  IVavers,  4  Id.  251 ;  White-  place  named  as  their  destination,  and 
house  9.  Frost,  12  East,  614;  Stoveld  tr.  the  carrier  there  holds  them  as  a  ware- 
Hughes,  14  East,  308.  houseman  for  the  consignee ;  lb.;  Rowe  9. 

(v)  Per  Bayley,  B.,  Miles  p.  Gorton,  2  Pickford,  8  Taunt.  83  ;  Leeds  ©.  Wright,  2 

C.  &  M.  601,  513.  B.  &  P.  820;  IKxon  v,  Baldwin,  5  East, 

{*)  Allan  p.  Gripper,  2  C.  ds  J.  218;  175. 

*■ M^  I  ■■■  ■■■IIWH  ■■[■■■■I  I  -  |-|  \        I    U-\         -      -    --\ 

ft  Ad.  339.  In  such  oase,  it  would  seem  that  the  render  may  hold  the  part  intercep- 
ted until  the  prioe  of  the  whole  has  been  paid.  See  the  judgment  in  Wentworth  v. 
Outhwaite,  10  M.  &  W.  436. 

^  Where  goods,  Ijing  in  the  Tender's  warehouse,  were  sold  by  marks  and  numbers, 
on  a  credit  of  six  months,  and  a  note  was  given  for  the  price,  and  it  was  a  part  of 
the  consideration  of  the  purchase,  that  the  goods  might  Ue  rent-free,  in  the  warehouse, 
at  the  option  of  the  vendee,  and  for  his  benefit,  until  the  vendor  should  want  the 
room,  it  was  held  that  there  was  a  complete  delivery  of  the  goods,  so  that,  on  the  in- 
solvency  of  the  vendee,  they  could  not  be  stopped  by  the  vendor.  Barrett  v.  Qoddard, 
3  Mason,  107  ;  Frazer  v.  Hitliard,  2  Strobhart,  309. 

'  See  Bradford  v.  Marbury,  12  Alabama,  520.  "  The  cases  in  general  upon  the  sub- 
ject of  constructive  deUvery,''  says  Mr.  Chancellor  Kent,  "  may  be  reconciled  by  the 
distinction,  that  if  the  delivery  to  a  carrier  or  agent  of  the  vendee  be  for  the  purpose 
of  eonoeyanee  to  the  t*endM,  the  right  of  stoppage  continues,  notwithstanding  such  a 
constructive  delivery  to  the  vendee ;  but  if  the  goods  be  delivered  to  the  carrier  or 
agent  for  tafe  autody^  or  for  ditpoBol  on  the  part  of  the  vendu^  and  the  middleman  is  by 
agpreement  converted  into  a  special  agent  &r  the  buyer,  the  transit  or  passage  of  the 
goods  terminates,  and  with  it  the  right  of  stoppage."  2  Kent,  (5th  ed.)  545.  See 
Ilsley  p.  Stubbs,  9  Mass.  73 ;  Abbott  Shipp.  (6th  Am.  ed.)  521.  . 

*  And  the  traneUue  does  not  cease  until  the  goods  have  come  to  the  actual  possession 
of  the  vendee,  or  under  ciroumstances  equivalent  thereto.  Buckley  v.  Furniss,  15 
WendeU,  187  ;  Covell  o.  Hitchcock,  23  Wendell,  611 ;  Edwards  v.  Brewer,  8  Mees.  ft 
W.  875 ;  2  Kent,  (5th  ed.)  544;  Sawyer  v,  Joelin,  20  Vermont,  172. 
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Sale  of    session  of  the  carrier  into  his  own,  either  with  or  without  the  con- 

GooDs.     gent  of  the  carrier  (6);  or  if  he  do  any  other  act  equivalent  to  taking 

""-^^^^^^^^  actual  possession  thereof  on  his  own  account,  the  transitus  is  at  an 

end  (c),^ 

Effect  of  It  is  very  doubtful,  however,  whether,  whilst  the  goods  are  in  the 

^J^"^     hands  of  a  carrier,  the  mere  act  of  marking,  taking  samples,  or  the 

'         like,  although  done  with  an  intention  to  take  possession,  will  defeat 

I     ^^^  J  the  right  of  stoppage  in  transitu,  unless  it  be  accompanied  **with 

circumstances  which  show  that  the  carrier  was  intended  to  keep,  and 

assented  to  keep  possession  of  the  goods,  in  the  nature ^f  an  agent 

for  custody  (d). 

or  en-  A  bill  of  lading,  while  in  the  hands  of  the  original  consignee, 

of  wn™f°*  unindorsed,  does  not  interfere  with  the  vendor's  right  to  stop  the 

lading;        goods  in  transitu  {e)?     But  if  the  consignee  assign  the  bill  of  lading 

to  a  third  person  for  a  valuable  consideration,  and  the  latter  receive 

it  bond  fide,  without  notice  of  any  circumstances  which  may  render 

it  not  fairly  and  honestly  assignable,  the  right  of  the  consignor  to 

stop  the  goods  is  gone  (/).^ 

or  delivery       If,  however,  the  vendor  merely  deliver  to  the  vendee  a  shipping- 

pixuK-not  •  ^^*®  ^^  *^®  goods,  or  a  delivery-order  for  them,  instead  of  a  bill  of 
'  lading,  the  latter  cannot,  by  handing  over  such  shipping-note  or 
delivery-order  to  a  third  person  for  a  valuable  consideration,  defeat 
the  vendor's  right  to  stop  the  goods  in  transitu  (g). 

(h)  Whitehead  v.  Anderson,  9  M.  &.  W.  («)    Tucker  v.  Humphery,  7  M.  &  P. 

618,  534.  394.  396,  per  Parke,  J.;  8.  C.  4  Bing.  516. 

(c)  Forster  v.  Frampton,  6  B.  &  C.  107 ;  (f)  Lickbarrow  v.  Mason,  2"  T.  R.  63  ; 

a  C.  9  D.  &  R.  108 ;  see  also  James  v,  S.  C.  6  T.  R.  367,  683 ;  6  T.  R  131 ;  1  H. 

Griffin,  2  M.  &  W.  633 ;  Jackson  v.  Nichol,  Bl.  357  ;  and  6  East;  20,  n.  (a)  ;  Cumming 

7  Scott,  677,  592  ;  Allan  v.  Gripper,  2  C.  v.  Brown,  9  East,  606.  614;  per  Parke.  J., 

&  J.  218.    The  vendor  gives  up  the  right  in  Tucker  v.    Humphcry,    supra;    when 

by   signing  a    composition    (with  other  otherwise,  see  Craven  v.  Ryder,  6  Taunt, 

creditors)  for  the  price ;  Nichols  v.  Hart,  433  ;  Ruck  v,  Hatfield,  6  B.  &  Aid.  632 ; 

5  C.  &  P.  179.  Vertue  v.  Jewell,  4  Camp.  31. 

(rf)  Whitehead  v.  Anderson,  mpra,  (p)   Jenkyns  v.   Usbome,  7  M.  &  G, 


1  Abbott  Shipp.  (6th  Am.  ed.)  521 ;  Law  of  Merchant  Shipp.  by  Maude  &  Pollock, 
180,  181  ;  Smith's  Merct.  Law,  (Am.  ed.  1847,)  654,  565,  It  is  said  by  Mr.  Chancellor 
Kent,  that  the  better  opinion  now  is  that  if  the  vendee  intercepts  the  goods  on  their 
passage  to  him,  and  takes  possession  as  owner,  the  delivery  is  complete,  and  the  rig^t 
of  stoppage  is  gone.  2  Kent,  (6th  ed.)  647.  Ihe  same  is  said  in  Jordan  v,  James,  5 
Ham.  (Ohio)  88.  But  it  seems  to.be  clear,  that  the  vendor's  right  to  stop  the  goods 
cannot  be  taken  away  by  the  vendee's  making  a  demand  of  them  while  on  their  jour- 
ney, with  which  the  carrier,  whether  rightly  or  wrongly,  refuses  to  comply.  Jackson 
V.  Nichol,  6  Bingh.  N.  C.  608  ;  Whitehead  v.  Anderson,  9  Mees.  &  W.  634 ;  Allen  p. 
Mercicr,  1  Ashmead,  103.  An  attachment  of  goods  on  board  a  vessel,  as  the  property 
of  the  consignee,  does  not  defeat  the  right  of  the  consignor  to  stop  them  in  trantUu. 
Naylor  v.  Dennie,  8  1  ick.  198  ;  Buckley  v.  Pumiss,  15  Wendell,  137  ;  Smith  v.  Gos»,  1 
Camp.  282 ;  Hause  v.  Judson,  4  Dana,  13. 

s  See  Walter  v.  Ross,  2  Wash.  C.  C.  283 ;  Scholfield  v.  Bell,  14  Mass.  40 ;  Kaylor  r. 
Dennie,  8  Pick.  2a5. 

*  See  Stubbs  v.  Lund.  7  Mass.  453  ;  Ilsley  v.  Stubbs,  9  Mass.  65  ;  Summerville  v. 
Elder,  1  Binn.  166 ;  Ryberg  v.  Snell,  2  Wash.  C.  C.  294,  403 ;  Conrad  p.  Atlantic  Ins. 
Co.,  1  Pet.  S.  C.  386 ;  Walter  v.  Ross,  2  Wash.  C.  C.  233 ;  Peters  v,  Ballistier,  3  Pick. 
495  ;  Griffith  v,  Ingledew,  6  Serg.  &  R.  429.  In  general,  if  the  vendor  gives  the  ven- 
dee a  bill  of  parcels  and  an  order  on  a  store-keeper,  in  whose  possession  the  goods  are, 
for  their  delivery,  the  transit  is  at  an  end.    HoUingsworth  v.  Napier,  3  Caines,  162. 

If  the  consignee  dies  before  the  goods  arrive,  and  afterwards  they  arrive,  and  are 
taken  possession  of  by  his  administrator,  the  estate  being  insolvent,  the  transit  ia 
determined,  and  no  right  of  stoppage  exists.    Conyers  v.  Ennis,  2  Mason,  236. 
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Nor  will  the  consignor's  right  of  stoppage  in  tramitu  be  defeated     Sale  or 
by  the  consignee  pledging   the  bill   of  lading  (A),  or  selling  the     Goods. 
goods  (i),  or  accepting  bills  for  their  value  (i),^  or  by  his  paying  ^^'^^^"^^^^ 
part  of  the  price  (Q.^     And  it  appears  that,  where  the  consignee  has  ^J^^f  ^\ii 
given  his  acceptance  for  the  price  of  the  goods,  the  consignor  may,  of  lading 
on  the  insolvency  of  the  former,  stop  them  in  transitu  without  ten-  *y  «>««'>»*• 
dering  back  the  bill  (w).^»  **" 

Nor  is  the  right  of  stoppage  in  transitu  destroyed  by  a  foreign  Foreign 
attachment  being  issued  against  the  goods,  at  the  suit  of  a  creditor  attach- 
of  the  insolvent  vendee  (n)  ;*  or  by  the  carrier  claiming  a  lien  upon  °^®"  * 
them,  in  respect  of  his  general  badance  against  the  latter  (o)  ;  or  by 
the  circumstance  of  the  vendee's  agent  having  the  bill  of  lading, 
indorsed  to  'order,  in   his  hands,  and  being  under  acceptances  to 
the  vendee  on  a  general  account  (p). 

Nor  where,  by  the  terms  of  the  bill  of  lading,  the  consignor  re-  Indorse- 
serves  to  himself  the  property  in  the  goods  until  payment  duly  ™ifof 
*made,  will  the  transfer  of  such  bill  of  lading  by  him,  divest  him  lading  by 
of  his  right  to  stop  in  transitu  (q).  consignor. 

This  right  must  be  exercised  by  or  on  behalf  of  the  vendor ;  a  [  **386  ] 
person  who  is  neither  vendor  nor  consignor,  but  only  a  surety  for  By  whom 
the  price  of  the  goods  cannot  stop  them.^    The  consignor  may  stop,  "/^xe^^ 
although  the  goods  were  consigned  on  the  joint  account  of  himself  ed. 
and  the  consignee,  and  a  bill  of  lading  has  been  sent  to  the  latter 
making  the  goods  deliverable  to  him  or  his  assigns.^     A  person 
abroad,  who,  in  pursuance  of  orders  sent  by  a  merchant  of  this 

678.  699  ;  Akerman  v.  Humphery,  1  C.  <fe  (h)  In  r©  Westzintbus,  6  B.  &  Ad.  817. 

P.  63;  and  Bee  Bryans  v.  Nix,  4  M.  &  W.  (i)  Miles  v.  Gorton,  2  C.  &  M.  504; 

775.    McEwan  v.  Smitb,    13  Jar.   265;  Bixon  t>.  Yates,  5  B.  &  Ad.  339;  Crayen 

Townley  v.  Crump,  4  Adol.  v  Ell.  68 ;  Law  v.    Ryder,    6    Taunton,    433.    Ilsley    v, 

of  Mercbant  Shipp.  by  Maude  &  Pol.  184,  Stubbs,  9  Mass.  65  ;  2  Rent  (6th  ed.)  547, 

Delivering  to  the  vendee  a  bill  of  parcels,  548,  649. 

with  an  order  on  the  storekeeper  for  the  (k)   Feize  v,  Wray,  3  East,  93 ;  Jen- 
delivery  of  the  goods ;  Hollingsworth  v,  kyns  v.  Usborne,  7  M.  &  Q.  678,  698.  ' 
Napier,  3  Caines,  Rep.  182,  but  see,  Aker-  {t)  Hodgson  v.  Loy,  7  T.  R.  440. 
man  v.  Humphrey,  1  Carr.  &  P.  62  ;  Tuck-  \m)   Edwards  v.  Brewer,  2  M.  &  W. 
er  V.  Humphrey,  4  Bingh.  616,  or  demand'  375. 

ing  and  marking  the  goods  by  the  agent  (n)  Smith  v.  Goss,  1  Camp.  282. 

of  the  vendee,  at  the  inn  where  they  had  (o)    Jackson  v.  Nichol,  7  Scott,  677, 

arrived  at  the  end  of  the  journey,  Ellis  v,  691 ;  Oppenheim  v,  RusseU,  1  N.  R.  42 : 

Hunt,  3  T^rm  R.  464 ;  or  suffering  the  Butler  v.  Woolcott,  2  N.  R.  64. 

goods    to    be  marked    and   resold,  and  (p)  Patten  v.  Thompson,  6  M.  <!^  8.  360. 

nuurked  again  by  the  under  purchaser,  Semble^  that  it  would  be  otherwise  if  the 

8towell  9.  Hughes,  14  East,  308,  have  all  acceptances  had  been  riven  on  the  credit 

been  held  to  amount  to  acts  of  delivery,  of  the  particular  consignment ;  Id.  667, 

Bofficient  to  take  away  the  vendor's  lien,  367  ;  RusseU  on  Factors,  202. 

or  right  of  stoppage  m  transUu.    2  Kent  (0)    Turner  v.    Trustees  of  Liverpool 

(5th  ed.)  646.  Docks,  6  Ezch.  643. 

1  See  Newhall  v,  Vargas,  13  Maine,  93 ;  Bell  t;.  Moss,  5  Wharton,  189 ;  Donath  v. 
Broomhead,  7  Barr,  301. 

2  Newhall  v.  Vargas,  13  Maine,  93.  Goods  sent  to  pay  a  precedent  and  existing 
debt  cannot  be  stopped  on  the  insolvency  of  the  consignee.  Wood  v.  Roach,  1  Yeates, 
177  ;  2  Dall,  280 ;  Summerville  v.  Elder,  1  Binn.  106 ;  Clark  v.  Mauran,  3  Paige,  373. 

s  See  Hays  v.  Mouille,  14  Penn.  State  Rep.  48. 

*  Naylor  v,  Dennie,  8  Pick.  198,  and  other  oases  cited  to  this  point,  in  note,  ante, 
384. 

*  Siffken  1^.  Wray,  6  East,  371. 

>  Newaon  v.  Thornton,  6  East,  17. 
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country,  purchases  goods  on  his  own  credit  of  others,  whose  names 
are  unknown  to  the  merchant,  and  who  charges  the  merchant  a 
commission  on  the  price,  and  consigns  them  to  him,  is  a  consignor 
within  the  meaning  of  the  rule:  in  reality,  he  is  the  vendoi,  and 
the  consignee  the  vendee.^  A  person,  however,  who  has  a  mere  lien 
on  the  goods,  which  he  loses  hy  parting  with  the  possesssion  of  them, 
cannot  exercise  this  right.^  Where  the  stoppage  is  effected  hy  a  per^ 
son  who  has  at  the  time  no  authority,  a  ratification  of  his  acts  by 
the  consignor  made  after  the  transitus  is  ended,  is  not  sufficient ; 
for  the  ratification  must  be  made  at  a  time  when,  and  under  circum- 
stances in  which,  the  ratifying  party  might  himself  have  lawfully 
done  the  act  which  he  ratifies.^ 

It  is  not  necessary,  in  order  to  the  proper  exercise  of  the  right 
of  stoppage  in  transitu,  that  the  consignor  should  obtain  actual 
possession  of  the  goods ;  but  it  is  sufficient  if  he  give  notice  of  his 
claim  to  the  person  in  whose  custody  they  are  during  the  transit.* 
And  if  such  notice  be  given  whilst  the  goods  are  in  transittij  a 
subsequent  delivery  thereof  to  the  consignee  by  the  carrier  or  whar- 
finger, will  not  entitle  even  the  assignees  of  the  consignee  to  hold 
them  (r).* 

4.  It  is  sometimes  difficult,  in  advising  oh  actions  for  goods  sold 

(r)  Northej  v.  Field,  2  Eap.  613 ;  Mills    of  this  notice,  see  Whitehead  v.  Anderson, 
.  UaU,  2  B.  &  P.  4o7,  402  ;  Litt  v.  Cow-    9  M.  &  W.  518,  534;  KusseU  on  Faetors, 
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1  Fiese  r.  Wray,  3  East,  93 ;  Bsley  v,  Stubbs,  9  Mass.  71.  See  Xewhall  p.  Vargas, 
13  Maine,  93 ;  Abbott,  Shipp.  ^6th  Am.  ed.)  516  to  520.  But  as  between  principal 
and  agent  the  right  docs  not  exist.    2  Kent,  (5th  ed.)  542. 

a  Sweet  v.  Fym,  1  East,  4 ;  Nichols  v,  Lefeuvre,  2  Bingh.  N.  C.  83. 

>  Bird  V.  Brown,  4  Exch.  786.  But  it  is  not  necessary  that  the  agent  should  be 
specially  authorized  for  the  purpose ;  the  notice  or  demand  may  be  made  by  the  gen- 
eral agent  of  the  consignor,  or  even  by  a  stranger,  if  the  act  be  ratified  by  the  vendor 
before  the  delivery  to  the  vendee.  Whitehead  v.  Anderson,  9  Mees.  &  Welsby,  518; 
Bell  V.  Moss,  5  Wharton,  109 ;  NcwhaU  v.  Vargas,  13  Maine,  93. 

*  The  mere  insolvency  or  bankruptcy  of  the  vendee  will  not  of  itself  amount  to  a 
stoppage  in  trantitu,  Haswell  v.  Hunt,  cited  in  5  Term  Bep.  231 ;  Ellis  v.  Hunt,  3 
Tenn  llep.  404 ;  Scott  v.  Pcttit,  3  Bos.  &  Pull  471 ;  2  Kent,  (5th  ed.)  543 ;  Abbott, 
Shipp.  (6th  Am.  ed.)  528.  But  a  demand  of  the  goods  ot  the  carrier,- or  notioe  to  him 
to  stop  the  goods,  or  an  assertion  of  the  Tender^  right  by  an  entry  of  the  goods  at 
the  custom-house,  or  a  claim  and  endeavor  to  get  possession,  is  equiyalent  to  an  actual 
stoppage  of  tho  goods.  Walker  v.  Woodbridge,  Cooke's  Bank,  L.  494 ;  Mills  v.  BaU,  2 
Bos.  &  Pull.  457  ;  Kewhall  v.  Vargas,  13  Maine,  93  ;  Litt  o.  Cowley,  7  Taunt.  169 ; 
Northcy  v.  Field,  2  Esp.  613 ;  Hoist  v.  Pownal,  1  Esp.  240. 

This  notice  ought  either  to  be  given  to  the  person,  who  has  the  immediate  ouatody 
of  the  goods,  or  to  the  principal  whose  servant  has  the  custody,  at  such  time  and  un- 
der such  circumstances,  that  he  may  by  reasonable  diligence  communicate  it  to  hiB 
servant  in  time  to  prevent  the  delivery.  Whitehead  v.  Anderson,  9  Mees.  &  W.  518  ; 
Law  of  Merchants  Shipp.  by  Maude  &  Pollock,  188 ;  Abbott,  Shipp.  (6th  Am.  ed.) 
528 ;  Mottram  t>.  Heycr,  5  Denio,  629 ;  Bell  v.  Moss,  5  Wharton,  189. 

The  vendor's  right  is  so  strongly  maintained,  that  while  the  goods  ai^  in  the  tran- 
sit, and  the  insolvency  of  the  yendee  occurs,  the  vendor  may  take  them  by  any  means 
not  criminal.  Lord  Ilardwicke,  in  Snee  v.  Presoott,  1  Atk.  245 ;  2  Kent,  (5th  ed.) 
543.  The  right  to  hold  the  goods  stopped  is  not  divested,  because  the  possession  of 
them  haa  been  obtained  by  process  of  law.    Newhall  v.  Vargas,  15  Maine,  314. 

fi  It  is  the  caiTier's  duty  to  attend  to  the  notice  of  the  vendor's  claim ;  and  if,  after 
the  receipt  of  it,  he  delivers  the  goods  to  the  vendee,  he  will  be  responsible  to  the  ven- 
dor for  the  loss  he  may  thereby  sustain.  Bothlingk  v.  Inglis,  3  East,  397 ;  Lord  Mans- 
field, cited  Hunter  v.  Beale,  3  Term  Rep.  466 ;  Smith's  MeieantUe  Law,  (Am.  ed.  1847,) 
556 ;  Abbott,  Shipp.  (6th  Am.  ed.)  636. 
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to  an  agent,  to  say  whether  the  vendor  is  entitled  to  charge  the    Sais  of 
principal,  or  only  the  agent  to  whom  the  sale  was  made.     The      Goods. 
rules  by  which  this  question  is  in  general  determined  have  been  '-^^v"^>-' 
already  noticed  («). 

In  other  cases  the  rale  is,  that  the  vendor  can  only  charge  as 
vendee,  the  party  to  whom  the  goods  were  originally  and  actually 
sold  by  him  ;  so  that  a  person  who  is  afterwards  permitted  by  the 
vendee  to  have  a  share  in  the  adventure,  is  not  liable  to  the  vendor 
for  the  price  (t).  And  although  two  persons,  not  partners,  concur  in 
giving  an  order  for  one  undivided  parcel  of  goods,  yet  they  are 
not  jointly  liable  to  the  seller  if,  upon  the  whole  transaction,  the  in- 
tention of  the  parties  appears  to  have  been,  that  they  should  be 
severally  responsible  for  the  amount  of  their  respective  interests  in 
the  goods  (w).  But  where  A.  sold  goods  to  B.,  who,  being  unable  to 
pay,  transferred  them  to  C,  who  promised  A.  to  pay  for  them  ;  the 
Court  held,  that  this  was  a  new  sale  to  C,  and  not  a  mere  promise 
by  C.  to  pay  the  debt  of  B.  (a;).  And  where  the  defendant  bought 
goods  of  A.,  which  were  entrusted  to  a  carrier  to  be  delivered  to 
him ;  and  the  carrier,  by  mistake,  delivered  these  goods  to  B.,  and 
goods  which  were  intended  for  B.  to  the  defendant:  it  was  held, 
that  the  fact  of  the  defendant  having,  when  the  carrier  requested 
him  to  redeliver  B.'s  goods,  agreed  to  pay  him  for  them,  was  evi- 
dence to  show,  that  the  defendant  and  the  carrier  had  agreed  to 
treat  the  ^transaction  as  a  sale  by  the  latter,  and  was  ^sufficient  to  p  oqqt  i 
support  an  action  by  him  for  goods  sold  and  delivered  (y).  L  ^ 

'  In  the  case  of  goods  supplied  for  the  use  of  an  institution  formed  for  Sale  to 
charitable  or  other  public  purposes,  such  as  a  hospital,  whether  sup-  ^!J?Vi  ^^' 
ported  by  voluntary  contributions  or  otherwise,  it  has  been  held,  that 
the  subscribers  who  attend  a  committee  for  managing  the  affairs  of 
the  institution  are  liable  to  the  creditors  thereof  (z).  And  it  seems 
that  the  members  of  such  a  committee  would  be  liable  to  the  trades- 
man, although  he  did  not  furnish  the  goods  on  any  contract  with 
the  committee ;  but, — having  first  furnished  goods  on  the  credit  of 
an  individual,  who,  before  the  formation  of  the  committee,  had  the 
sole  management,— continued  to  send  them  in  afterwards,  on  orders 
given  by  the  servants  of  the  institution,  without  any  inquiry,  or 
even  specific  knowledge,  what  particular  persons  were  to  be  liable 
to  pay  him.  If,  however,  the  tradesman  were  distinctly  informed 
that  he  was  to  look  for  payment  only  to  ih^fund^  of  the  institution, 
find  did  not  dissent,  probably  the  rule  would  be  otherwise  (a). 

{t)  Ante,  206,  209 ;  see  ftuiher,  Rose  v,    on  paying  tlie  consignor,  sue  such  person 
Edwards.  1  M.  &  W.  734.  for  money  paid  ;  Brown  v.  Hodgson,   4 


582.  (z)  Burls  r.  Smith,  7  Bing.  705. 

[«)  Gibson  ».  Lupton,  2  M.  &  Sc  371 ;        (a)  Glevester  ».  Uuntor^  5  C.  &  P.  62 ; 


(/)   Addison  v.  Gandaseqni,  4  Taunt.  Taunt_189. 
2. 

8.  C.  9  Bing.  297.    feee  Hopkins  v.  Smithj  Pink  v.  Scudamore,  Id.   71.     As  to  the 

11  John.  161 ;  Livingston  v,  ftooseyelt,  4  case  of  goods  supplied  on  the  order  of  the 

John.  266.  house-steward  of  a  club,  Todd  v,  Emly,  8 

(j)  Browning  p.  Stallard,  o  Taunt.  450;  M.  &.  W.  605 ;  see  also  7  M.  L  W.  42r. 

\  Oldfield  V.  Lowe,  9  B.  &  C.  73.  Effect  of  crediting  a  particular  persoa 

(y)  Coles  V,  BuUman,  6  C.  B.  184 ;  S.  only,  in   the  first    instance ;    Lcggat    v. 

I  C.  12  Jur.  68G.    A  carrier  who  delivers  Reed,  1  C.  &-P.  16. 

goods,  by  mistake,  to  a  wrong  person  may, 
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Salb  or 

QOODB. 


Delivery 
to  a  car- 
rier, when 
sufficient 
to  charge 
Tendee. 


If  goods  are  ordered  by  a  person, — although  they  are  to  be  se- 
lected by  the  vendor, — which  are  to  be  delivered  to  a  common  car- 
rier, to  be  sent  to  the  party  ordering  them,  the  moment  the  goods 
which  have  been  selected  in  pursuance  of  the  order  are  delivered  to 
the  carrier,  the  carrier  becomes  the  agent  of  the  vendee ;  and  such 
delivery  amounts  to  a  delivery  to  the  vendee,  so  as  to  place  the 
goods  at  his  risk  ;^  and  even  if  the  goods  be  lost  in  the  course  of  the 
conveyance,  the  vendee  must  pay  the  price,  although  the  particular 
mode  of  carriage  adopted  was  not  chosen  by  him  {b)? 

And  the  delivery  is  complete,  and  an  action  for  goods  sold  and 
delivered  will  lie,  although  the  carrier  tortiously  refuse  to  resign 
the  actual  possession  of  the  goods  to  the  purchaser,— particularly  if 
the  latter  recover  against  the  carrier,  for  the  wrongful  detention  ((?). 
[  ^388  ]  *But  if  the  ffoods  be  lost,  delivery  to  a  carrier  is  not  sufficient  to 
charge  the  vendee  in  an  action  for  thfe  price  thereof,  unless  the  vendor 
exercise  due  care  and  diligence,  so  as  to  provide  the  vendee  with  a 
remedy  over  against  the  carrier ;  as  if  he  neglect  to  book,  or  take  a 
receipt  for  the  goods  (d)  ;  or  do  not  insure,  where  that  is  necessary 

In  Greaves  v.  Hepke  (/),  it  appeared,  that  the  custom  of  Liver- 
pool was,  that  the  purchaser  of  coffee  should  be  allowed  to  let  it  re- 
main for  two  months  in  the  warehouse  where  it  was  deposited,  with- 


Giying  de 
livery-or- 
der. 


(6)  Wait  V.  Baker,  2  ExcK  1,  7 ;  John- 
son V.  Dodgson,  2  M.  &  W.  653,  666; 
Dawes  V,  Peck,  8  T.  R.  330;  Dutton  v, 
Solomonson,  3  B.  &  P.  684 ;  King  v,  Mere- 
dith, 2  Camp.  639  ;  Cooke  v.  Ludlow,  2  N. 
R.  119  ;  Hervey  v.  J^iddiard,  1  Stark.  123 ; 
and  this  although  the  goods  were  to  be 
paid  for  one  month  ^^ after  arrival"  if 
other  parts  of  the  contract  show  they 
were  intended  to  be  at  the  vendee's  im- 
mediate risk ;  Fragano  v.  Long,  4  B.  &  C. 
219  ;  8.  C.  6  D.  &  R.  283. 

(c)    Groning  v.  Mendham,  6  M.  &  S. 
189  ;  Pattison  v.  Robinson,  Id.  112. 


(d)  Buckmah  v.  Levi,  3  Camp.  414. 

(e)  Clarke  v.  Hutchins,  14  East,  476. 
In  Cothay  v.  Tnte,  3  Camp.  129,  where  the 
order  was  to  send  down  mort  goods.  Lord 
Ellenborough  held,  that  the  vendor  was 
not  bound  to  insure,  unless  he  had  done 
so  before.    See  4  Land.  Law  Masa.  369. 

(/)  2  R  &  Aid.  131.  See  further,  ajs 
to  what  will  amount  to  a  delivery  by  the 
vendor,  Wood  v.  Tassell,  6  Q.  B.  234; 
Salter  v.  Woollams,  2  M.  &  G.  660 ;  Smith 
v.  Chance,  2  B.  &  Aid.  766 ;  Thompson  e. 
Maoeroni,  3  B.  &  C.  1. 


1  A  delivery  of  an  article  sold  to  a  person  appointed  by  the  vendee  to  receive  it,  is 
a  delivery  to  the  vendee.  Wing  v.  Clark,  24  Maine,  366, 367.  If  no  place  is  designa- 
ted for  delivery  by  the  contract,  the  general  rule  is,  that  the  articles  sold  are  to  be 
delivered  at  the  place  where  they  are  at  the  time  of  the  sale.  The  store  of  the  mer- 
chant, the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or  granary  of  the  far* 
mer,  at  which  the  commodities  sold  are  deposited  or  kept,  must  be  the  place  where  the 
demand  and  delivery  are  to  be  made,  when  the  contract  is  to  pay  upon  demand,  and 
is  silent  as  to  the  place.  2  Kent,  (6th  ed.)  606 ;  Lobdell  v.  Hopkins,  6  Cowen,  616  ; 
Goodwin  v.  Holbrook,  4  Wendell,  380 ;  Barr  v.  Myers,  8  Watts  &  Serg.  296. 

2  Putnam  v.  Tillotson,  13  Metcalf,  617 ;  Stanton  r.  Eager,  16  Pick.  467 ;  Ludlow  v. 
Bowne,  1  John.  16 ;  Summerville  v.  Elder,  1  Binney,  106 ;  Griffith  v.  Ingledew,  6  Ser|^ 
&  R.  429 ;  2  Kent,  (6th  ed.)  499.  If  there  be  no  particular  mode  of  carriage  speci- 
fied, and  no  particular  mode  of  dealing  between  the  parties,  and  no  general  usage, 
the  property  and  the  risk  remain  with  the  vendor,  while  in  the  hands  of  the  common 
carrier.  Coates  v.  Chaplin,  2  Gale  <&  Davison,  662.  If  the  vendor  take  upon  himself 
actually  to  deliver  the  goods  to  the  vendee,  he  stands  to  the  risk  ;  but  if  the  vendee 
order  a  particular  mode  of  conveyance,  the  vendor  is  excused.  Lord  Mansfield  in  Vale 
r.  Bayle,  Cowper,  294 ;  Goodwyn  t;.  Douglass,  1  Cheeves  Law  &,  Eq.  (S.  Car.)  Rep.  174. 

*  2  Kent,  (6th  ed.)  600.  The  vendor  ought,  in  all  cases,  to  inform  the  purchaser, 
with  due  diligence  of  the  consignment.  2  Kent,  (6th  ed.)  600 ;  Cothay  v.  Tute,  3 
Camp.  129. 
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out  paying  rent,  rent  for  that  time  being  paid  hj  the  seller :  but  it  {  Sau  of 
was  held,  that  the  vendor  of  such  goods,  having,  within  the  two     G««>8- 
months,  given  the  usual  order  for  the  delivery  to  the  purchaser,  the  ^'^'>^^^^ 
property  therein  vested  in  the  latter  from  that  time,  so  as  to  render 
the  delivery  to  him  complete. 

An  agent  who  buys  goods  on  commission,  which  are  to  be  shipped  Contract 
on  account  of  his  principal,  cannot  charge  the  latter  as  vendee  of  J^  ^^^  ^' 
such  goods,  even  although  the  vendor  may  have  made  out  the  in-  principfti 
voices  in  the  name  of  the  agent,  and  taken  his  acceptances  for  the  a^d  agent 
price  (g).     Nor,  on  the  other  hand,  if  the  principal  deliver  goods  to 
an  agent,  to  be  sold  for  him  on  commission,  will  the  fact  of  such 
delivery  support  an  action  by  the  principal  against  the  agent,  for 
goods  sold  and  delivered  (h). 

5.  The  usual  mode  of  recovering  the  price  of  goods  sold  and  de-  Thbfuaih 
livered,  is  by  an  action  on  the  common  count  (a),  which  alleges,  that  ™°^ 
the  plaintiff  sues  the  defendant ''  for  money  payable  by  the  defend- 
ant to  the  plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  (i)."  There  should  likewise  be  a  count  for  goods  bar^ 
gained  and  aoldf  wherever  the  vendor  has  retained  the  goods  in  his 
possession  as  a  lien  for  the  price,  or  the  vendee  will  not  accept  them ; 
although  the  contract  be  in  other  respects  perfect  (I). 

^  Where  there  is  an  entire  contract  for  a  specific  quantity  of  goods,  Effect  of 
or  for  several  articles,  the  vendee  is  not  bound  to  receive  part ;  and  ^^^^^ 
if  part  only  be  delivered,  he  may  return  it.     But  if  he  retain  the  -  oqqq  -i 
part  delivered,  after  the  time  for  the  completion  of  the  contract  has  L  J 

elapsed,  he  is  liable  upon  a  mumtum  meruit^  for  the  value  of  that 
part  (m).^  And  so,  if  gooosof  a  particular  quality  are  ordered, 
bat  the  goods  supplied  are  not  of  that  quality,  and  the  vendee,  in- 
stead of  returning  the  whole,  retain  part  of  such  goods,  he  is  liable 
for  the  price  of  the  part  so  retained  (n).^ 

{g)  Seymour  v,  Fychlan,  1  B.  &  Aid.  common  count  for  goods  sold  and  delir- 

14.  ered,  without  such  notice ,  Farr  v.  Ward, 

(A)  MiUer  v.  Nowman,  4  M.  &  G.  646.  3  M.  &  W.  25 ;  Marshall  v.  Poole»  13  East, 

(0  When  this  count  lies,  see,  in  gener-  98. 

al.  Stone  v.  Rogers,  2  |d.  &  W.  443  ;  2  (Q  Boulter  v.  Amott,  1  0.  &  M.  333. 

Wms.  Saund.  269  b,  n.  2.  (m)  Oxendale  v.  Wetherell,  9  B.  &  G. 

(k)   See  15  &   16  Vict  c.  76,   s.  59,  386;  Mayor  v,  Pyne,  3  Bing.  285;  Ship- 

8cl^^  B.    Interest  is  not  recoyerable  on  ton  v.  Casson,  5  B.  &  C.  382,  per  Abbott, 

the  price,  unless  there  be  an  express  con-  0.  J.;  S.  C.  8  D.  &  R.  130 ;  see  Champion 

tract,  or  a  notice  under  the  3  &  4  Will.  4,  v.  Short,  1  Camp.  53  ;  Bragg  v.  Cole,  6 

c.  42,  8.  28.    But  where  the  goods  are  to  Moore,  114;  Waddington  v,  Oliyer,  2  N. 

be  paid  for  by  a  bill  at  a  certain  date,  R.  61 ;  Walker  v.  Dixon,  2  Stark.  R.  281 ; 

then  if  the  bill  be  not  giren,  interest  on  Hungerford  v.   Haviland,  3   Bulst  325. 

the  pHce  flrom  the  time  the  biU  would  Flagg  v.  Dryden,  7  Pick.  52. 

have  become  due,  is  recorerable  under  the  (n)  Hart  v.  MillB,  15  M.  &  W.  85. 

1  Where  a  contract  is  entire,  for  the  delirery  of  a  number  of  specific  articles,  at  a 
certain  time  and  place,  the  yendee  is  not  bound  to  receiye  a  part ;  and  though  part 
be  delivered,  he  is  not  liable  to  pay  for  the  same,  if  willing  to  accept  and  pay  for  the 
whole.  Roberts  v.  Beatty,  2  Pennsylv.  63.  See  Bowker  v,  Hoyt,  18  Pick.  555  ;  2  Kent, 
(5th  ed.)  509,  and  note ;  post,  501,  and  note.  If  under  a  contract  to  deliver  a  parcel 
of  goodfl  of  a  certain  description,  there  be  an  essential  deficiency  in  the  parcel,  such 
as  would  and  ought  to  be  regarded  as  material  to  the  whole,  the  vendee  is  not  bound 
to  accept  and  pay  for  either  the  whole  or  a  part.    Wright  v,  Barnes,  14  Conn.  518. 

'  If  the  vendee  accepts  a  part,  he  thereby  disaffirms  the  entirety  of  the  contract, 

66 
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In  some  cases,  however,  it  is  necessary  to  declare  specially  in  order 
to  recover  the  price  or  value  of  goods. 

1st.  The  declaration  should  be  special  where  the  action  is  not 
against  the  vendee,  but  against  a  party  who  guaravteed  the  price  (o). 

2nd.  Where  there  has  been  no  delivery  of  the  goods,  nor  any  act 
equivalent  thereto,  and  the  property  in  the  goods  has  not  become 
vested  in  the  vendee,  he  should  be  sued  specially  for  not  accepting 
.ih^mCp).'^ 

Ana  where  the  contract  is  to  deliver  the  goods  on  or  before  a  cer- 
tain day,  the  vendee  is  bound  to  accept  them,  provided  they  be  ten- 
dered to  him  at  such  a  time  on  that  day  as  will  admit  of  their  being 
examined  by,  and  completely  delivered  to  him  before  midnight  (j).* 

3rd.  Where,  by  the  terms  of  the  contract,  the  goods  are  to  be  paid 
for  by  a  Ull  of  exchange  or  promissory  note,  or  partly  in  money  and 
partly  by  bills,  and  the  vendee  refuses  to  give  either,  it  is  necessary 
to  declare  against  him  specially  for  such  default ;  and  neither  the 
price  of  the  goods,  nor  the  amount  of  the  stipulated  cash  payment, 
can  be  recovered  on  the  common  counts,  until  the  period  of  credit 
has  expired  (r).® 
[  ^890  ]  **If  a  bill  of  exchange  be  given  for  the  price  of  goods,  and  be  dis- 
honored, the  vendor  may  declare  for  goods  sold  («).  But  whilst  the 
bill  is  current,  an  action  for  the  price  is  not  maintainable  (t).  And 
where  the  defendant,  being  indebted  to  the  plaintiff  for  goods  sold, 
indorsed  to  him,  in  blank,  a  bill  of  exchange  not  due,  for  an  amount 
greater  than  the  price  of  the  goods,  and  the  plaintiff  gave  the  de- 
fendant the  difference  in  money :  it  was  held  that,  the  plaintiff  hav- 


(o)  1  Saund.  211  a,  b ;  Mines  v.  Scol- 
thorpe,  2  Camp.  215. 

(p)  See  Elliott  v,  Heginbotham,  2  C.  & 
E.  o4o ;  Alexander  v,  Gardner,  1  Scott, 
630,  640;  1  Chit.  PI.,  Gth  edit.  347. 

{q)  Startup  v.  MacdoiLald^  6  M.  &  G. 
693  (in  error),  reversing  the  judgment  of 
C.  B.  in  S.  C.  2  M.  d:  G.  395 ;  2  Scott,  N. 
R.  486. 

(r)  Paul  V.  Dod,  2  C.  B.  800;  Musson  v. 
Price,  4  East,  147  ;  Button  v.  Solomonson, 
3  B.  &  P.  682 ;  Swancott  »,  Westgarth,  4 
East,  76;  Hall  v,  Odber,  11  East,  118; 
Brooke  v.  White,  1  N.  R.  330 ;  Helps  v. 
Winterbottom,  2  B.    &  Ad.  431.     And 


where  the  credit  has  expired,  the  common 
count  suffices,  though  the  vendee  was  to 
have  the  option  of  giving  a  bill  at  Ueo  or 
three  months ;  lb.  When  the  vendor  must 
tender  the  bill  for  acceptance,  see  Reed  v, 
Mesteer,  2  Com.  on  Contr.  229.  How  the 
time  is  to  be  reckoned  when  goods  are 
sold  at  a  certain  credit;  Webb  r.  Fair- 
maner,  3  M.  &  W.  473. 

(#)  Fry  V,  Hill,  7  Taunt.  397  ;  Owenson 
».  Morse,  7  T.  R.  6*. 

(0  Kcarslake  v.  Morgan,  6  T.  R.  613 ; 
Thomas  v.  Heathome,  2  B.  &  C.  477  ;  S. 
C.  3  D.  &  R.  647. 


and  will  be  obliged  to  accept  and  pay  for  so  many  articles  as  are  individiially  fiii^ 
nished  according  to  tiie  contract  Roberts  v.  Beatty.  2  Pennsylv.  63 ;  Wilkins  v.  Ste- 
vens, 8  Vermont,  214 ;  Bowker  v.  Hoyt,  18  Pick.  636.  In  Shields  v,  Pettee,  2  Sandf. 
Sup.  Ct.  Rep.  262,  it  was  held  that  the  vendor,  in  such  case,  oould  not  receive  a  paori 
and  refuse  the  residue ;  he  must  rescind  the  contract  as  to  the  whole,  or  he  cannot  in 
any  part. 

1  Messer  v.  Woodman,  2  Foiter,  (N.  Hamp.)  172 ;  Hart  v.  Tyler,  15  Pick.  171. 

2  And  if  a  particular  place  be  appointed  by  the  contract,  the  goods  must  be  deliT- 
ered  there  before  an  action  will  lie  for  the  price.  Savage  Manuf.  Co.  v.  Armstrong,  19 
Maine,  147  ;  Howard  v.  Miner,  20  Maine,  326.  Whether  the  vendor  can  recover  of 
the  vendee  for  any  expenses  on  the  goods  sold  after  sale  and  before  delivery,  see  Cole 
V,  Kerr,  20  Vermont,  21. 

^  Hunneman  v.  Grafton,  10  Metcalf,  464,  469. 
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ing  lost  the  bill  before  it  was  paid,  be  conld  not  sue  tbe  defendant    8alb  ov 
for  the  price  of  the  goods,  or  on  the  lost  bill  (w).^  Goods* 

It  seems,  however,  that  where  the  vendee  has  procured  a  sale  of  ^^^'v*^^ 
goods  by  fraud,  and  has  given  a  bill  of  exchange  for  the  price ;  the 
vendor  may,  during  the  currency  of  the  bill,  disaffirm  the  contract, 
and  sue  the  vendee  for  the  recovery  of  the  goods  themselves  (x), 

4th.  Where  there  is  an  entire  contract  for  work,  labor,  and  mat^ 
rials,  the  latter  cannot  be  recovered  under  the  count  for  goods  soldQ/), 
Nor  is  the  price  of  fixtures  recove;rable  under  a  count  for  goods  sold 
(z)  ;  nor,  it  would  seem,  the  price  of  cattle  (a).  In  these  cases  the 
words  ''  chattels,  fixtures,  cattle,  and  effects,    should  be  added. 

5th.  If  the  contract  be  one  of  barter,  and  one  of  tlje  parties  omit 
to  supply  goods,  the  action  for  goods  sold  and  delivered  cannot  be 
maintained,  unless  there  be  a  subsequent  agreement  to  that  efiect  (b).  . 
So,  if  goods  are  to  be  paid  for,  partly  in  money,  and  partly  ingoodsy 
the  vendor  must  declare  specially  (<?).  But  if  the  goods  are  deliv- 
ered to  him  in  part  performance  of  the  contract,  the  money  may  be 
recovered  under  the  common  count  (d). 

Lastly,  the  common  count  for  goods  sold  and  delivered  will  suffice 
where  goods,  delivered  on  the  terms  of  being  returned  if  not  ap- 
proved, or  on  sale  or  return,  are  retained  an  unreasonable  time  (e), 
or  after  a  specified  period  (/).2  And  where  the  plaintiff  *>let  cer-  r  0391  "i 
tain  goods  to  the  defendant,  on  the  understanding  that,  if  they  were 
damaged,  the  defendant  was  to  have  them  and  pay  for  them  ;  it  was 
held  that,  the  goods  having  been  damaged  whilst  in  the  defendant's 
possession,  the  plaintiff  might  maintain  an  action  for  goods  sold  and 
d(flivered,  to  recover  the  price  (gr).  But  it  has  been  held,  that  where 
goods  are  sold  on  a  condition,  that  if  they  are  not  paid  for  at  a  time 
specified,  the  owner  may  re-sell  them,  and  that  the  vendor  shall  be 
answerable  for  any  loss  on  such  re-sale ;  the  vendee,  if  he  do  not 
pay  for  them  at  the  time,  cannot  be  sued  for  goods  bargained  and 
sold,  or  for  goods  sold  and  delivered  (h). 

(tf)  Champion  v,  Terry,  SB.  &B.  295;  ver  tr.  West,  Holt,  N.   P.   179;  Bead  e, 

Hansard  v.  Kobinson,  7  B.  &  C.  90;    The  Hutchinson,  8  Gamp.  352, 

fact  of  the  biU  being  unindorsed  would  .    (d)  Sheldon  p.  Cox,  3  B.  &  C.  420 ;  8y 

haye  made  no  difference,  proTided  it  had  C.  o  D.  &  R.  277 ;  Bull  v.  Parker,  2  Dowl. 

been  negotiable ;  Ramuz  v.  Crowe,  1  Ezch.  N.  S.  345. 
167.  (e)  Moss  v.  Sweet,  20  L.  J.,  Q.  B.  167 ; 

(z)  Strutt  9,  Smith,  1  Cr.  M.  &  R.  812;  and  see  obserrations  on  Iley  v.  Franken- 

Fergusson  v,  Carrington,  9  B.  &  C.  59.  stein,  8  Scott,  N.  R.  839,  in  that  case  ; 

(y)  Cotterell  v.  Apsey,  6  Taunt.  322;  Bererley  v.  Lincoln  Gas  Light  Company, 

&  C.  1  Marsh.  581 ;  and  see  Clark  v,  Bui-  6  A.  &  E.  829 ;  Bayley  v,  Gouldsmith, 

wer,  11  M.  &  W.  243.  Peake,  R.  56. 

(2)  Lee  o.  Risdon,  2  Marsh.  R.  395  ;  12        (/)  Harrison  v.  Allen,  1  C.  &  P.  235 
Moore,  213.  (g)  Bianchi  v.  Nash,  1  M.  &  W.  545; 


(a)  2  Chit.  PI.  46,  47,  n.  (A).  but  see  Lyons  v,  Barnes,  2  Stark.  39. 

(6)  Harrison  v.  Luke,  14  M.  &  W.  139.        (A)  Lamond  v.  Davall,  9  Q.  B.  1030. 
(c)  Barbe  v.  Parker,  1  H.  BL  287 ;  Tal- 


1  Poet,  666,  note. 

>  See  ante,  3oO,  note ;  Meldrum  v.  Snow,  9  Pick.  444 ;  Blood  v.  Palmer,  2  FiOrf.  414; 
Dearborn  v.  Turner,  16  Maine,  17. 
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8au  of  6.  Of  the  Rights  of  the  Vendee. 

Goors. 
s^^>/-^^^       Although  the  property  in  the  goods  may  he  transferred  to  the  pur- 

Whenhe     chaser  hy  the  hargain  (i),yet  he  obtains  thereby  only  an  inchoate  ti- 
aoquires      tie,  and  he  acquires  no  right  of  possession,  before  payment  or  tender 
of  POTM»-    ^^  *^®  price,  unless  some  period  of  credit  was  agreed  upon. 
Bion.  Accordingly,  he  cannot  sue  the  vendor  for  wrongfully  depriving 

When  he  ^™  ^^  ^^  possession  of  the  goods,  or  for  their  non-delivery,  untu 
may  sue  the  price  be  paid,  or  tendered  by  him  (i).^  So,  it  appears,  that  even 
V '  ^^^^  1^  *^®  vendor  admit  that  he  has  not  the  goods  to  deliver,  the  vendee 
will  not  be  excused  from  making  such  tender,  and  offering  to  receive 
the  goods  (Z).  And  where  the  plaintiffs,  A.  &  Co.,  and  the  defend- 
ant, entered  ibto  the  following  contract :  "  Bought  of  A.  &  Co. 
about  thirty  packs  of  Cheviot  fleeces,  and  agreed  to  t^ke  the  under- 
mentioned twHjs  ;  also  agreed  to  draw  for  250Z.  on  account,  at  three 
months :''  it  was  held,  that  this  was  an  entire  contract,  and  that  the 
plaintiffs  could  not  sue  for  the  non-delivery  by  the  defendant  of  the 
noils,  without  averring^  the  delivery  or  tender  to  the  defendant  of 
the  fleeces  (rri). 

However,  in  an  action  for  not  delivering  goods,  which  the  defend- 
f  *392  ]  ant  has  sold,  and  undertaken  to  deliver  to  the  plaintiff,  on  ^^request, 
at  a  certain  price,  it  is  sufficient  for  the  plaintiff,  in  his  declaration, 
to  aver  such  request,  and  that  he  was  ready  and  willing  to  receive 
the  goods,  and  pay  for  them  according  to  the  terms  of  the  sale,  but 
that  the  defendant  refused  to  deliver  them  ;  without  averring  an  ac- 
tual tender  of  the  price  (n). 

If  the  contract  be  to  deliver  goods  on  request,  a  special  or  actual 
request  to  deliver  must  be  made,  either  personally  or  by  letter,  be- 
fore the  vendor  can  be  sued  for  non-delivery  (p)  ;  unless  he  has  in- 
capacitated himself  fi*om  completing  the  agreement,  by  reselling, 
or  the  like  {p). 
Sale  of  In  the  case  of  a  sale  of  goods  "  to  arrive  "  by  a  particular  ship,  "or 

Boods  "on  on  arrival;"  if  no  goods  arrive  in  the  ordinary  course  of  trade  and 
^^* '       navigation  (g),  the  vendor  is  not  in  general  liable ;  the  contract  being 

(0  When  the  yendee  acquires  h  property  B.  &  C.  941 ;  S.  C.  7  D.  &  K  396  ;  Parker 

in  the  goods,  and  when  not ;  ante,  835 —  9.  Rawlings,  4  Bing.  280;  S.  C.  12  Moore, 

343.    He  cannot  sue  for  the  conversion  of  529. 

the  goods,  though  the  vendor  wrongfuUy        (I)  Jackson  v.  Jacob,  5  Scott  79. 
reseUy  unless  he  ^the  vendee)  has  acquired        (m)  Atkinson  v.  &nith,  14  M.   &  W. 

a  property  and  right  of  possession  ;  Blox-  695. 

am  V,  Sanders,  4  B.  <&  C.  941,  949 ;  S.  C.  7        (n)  Rawson  v.  Johnson,  1  East,  203 

D.  <fe  R.  396.    His  remedy,  if  the  vendor  Waterhouse  v.  Skinner,  2  R  &  P.  447 

re-take  the  goods ;  GiUard  v.  Brittan,  8  M.  Pordage  o.  Cole,  1  Saund.  320  e,  n.  5 

6  W.  575.    If  neither  party  be  ready  to  Martin  v.  Smith,  6  East,  560 ;  and  see 
perform  the  contract  at  the  time  stipula-  Boyd  v.  Lett,  1  C.  B.  222. 

ted,  money  had    and   received  may,  it  (o)  See  Radford  v.  Smith,  3  M.  &  W. 

seems,  be  brought  by  the  vendee  to  recov-  254,  258 ;  Bach  v.  Ovren,  5  T.  R.  409. 

er  a  dqwtU  he  has  made ;  see  Clarke  v,  (p)  Bowdell  v.  Parsons,  10  East,  359 ; 

King,  R,  &  M.  394 ;  8.  C.  2  C.  &  P.  286.  Amory  v.  Brodrick,  6  B.  &  Aid.  712 ;  S. 

(*)  MiUgate  v.  Kebble,  3  M.  &  G.  100 ;  C.  1  D.  &  R.  361 ;  flquier  f>.  Hunt,  3  Price, 

3  Scott,  N.  R.  858 ;  Wilmhurst  v.  Bowker,  68. 

7  Scott,  561 ;  Cowper  ».  Andrews,  Hob.  (q)  So  where  the  contract  is  "  for  the 
41 ;  2  Bl.  Com.  448 ;  Bloxam  v.  Sanders,  4  delivery  of  the  goods  on  arrival,  to  be  de- 

^  See  Jones  v.  Marsh,  22  Vermont,  144. 
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merely  for  the  sale  and  delivery  of  a  portion  of  the  vessePs  cargo  at  Sale  of 
a  future  period,  namely,  when  she  should  arrive  witli  the  particular  Goods. 
goods  on  board  (r).^  But  where  the  contract  was  "  for  goods  to  be 
Bent  to  the  vendee,  on  an  vn^wraivce  being  eflFected,"  terms,  three 
months'  credit  from  the  time  of  arrival;  and  the  insurance  was  ef- 
fected in  the  name  of  the  vendee :  it  was  held,  that  the  property  in 
the  goods  vested  in  him  immediately  they  were  forwarded  and  in 
the  course  of  transit ;  and  that  they  were  then  at  his  risk,  go  as  to 
entitle  him  to  maintain  an  action,  for  an  injury  done  to  them  through 
the  negligence  of  the  shipowner  («). 

Where  A.  sold  to  B.  all  the  hemp  that  might  be  shipped  in  cer- 
tain vessels  at  Biga,  not  exceeding  800  tons,  by  C,  the  agent  of  the 
concern ;  and  C.  shipped  on  board  these  vessels  only  71  tons  of  hemp 
on  account  of  A.,  but  upwards  of  300  tons  on  account  of  other  per- 
sons ;  Lord  EUenborough  held,  that  the  contract  must  be  confined 
to  such  hemp  as  G.  should  ship  as  agent  for  A.,  and  that  A.  was  not 
answerable  to  B.  for  more  than  the  71  tons  (^). 

Where  the  engagement  to  deliver  is  absolute,  it  is  no  defence  Effect  of 
^that  the  vendor  was  prevented  from  completing  the  bargain  by  ftbaolute 
the  blockade  of  a  port,  or  by  any  other  inevitable  accident  (i*).^  ^^^^ 

The  right  to  rescind  the  contract  on  a  breach  of  warranty  will  be  vendor  to 
considered  hereafter.  deliver. 

In  an  action  for  not  delivering  goods  upon  a  given  day,  the  measure  [  *393  ] 
of  damages  is  the  difference  between  the  contract  price,  and  that  Damages, 
which  goods  of  a  similar  quality  and  description  bore  in  the  market, 
at  the  time  the  goods  ought  to  have  been  delivered  (x),^    And  this 

livered  with  all  convenient  speed,  bat  not  and  see  Gwillim  r.  Daniel,  2  O.  M.  &  R. 

to  exceed  a  named  day,"  the  vendee  is  61. 

not  bound  to  accept  after  the  day ;  Ale*        (u)  Atkinson  v.  Ritchie,  10  East,  530  ; 

iryn  v.  Pryor,  1  R.  &  M.  406 ;  see  Busk  v.  recognized  in  Spence  v.  Chodwick,  10  Q. 

8pence,  4  Camp.  ^29.  B.   527,  530;    Hayward    v,    Scougall,    2 

(r)  Johnson  v,  Macdonald,  9  M.  &  W.  Camp.  57,  n.;  De  Medeiros  v.  Hil],  5  C.  & 

600,  605 ;  Lovatt  v.  Hamilton,  5  M.  &  W.  P.  182 ;  and  see  Wilkinson  v.  Lloyd,  7  Q. 

639 ;    Boyd    v.    Siffkin,    2    Camp.    326 ;  B.  27. 

Hawes  t;.  Humble,  Id.  327,  n.  See  Idle  v.  (x)  See  per  Cur.  (in  Cam.  Scac.)  Bar- 
Thornton,  3  Id.  274,  as  to  the  duty  of  the  row  v.  Arnaud,  8  Q.  B.  595,  609  ;  Gains- 
Tcndees  on  a  wreck  of  the  goods.  ford  v.  Carroll,  2  B.  &  C.  621 ;  S.  C.  4  D. 

(«)  Fragano  v.  Long,  4  B.  &  C.  219;  S.  &  R.  161 ;  Boorman  v.  Nash,  9  B.  &  C. 

C.  6  D.  &  R.  283.  145  ;  and  see  Startup  v.  Cortazzi,  2  Cr.  M. 

(0  Hayward  v.  ScougaU,  2  Camp.  56 ;  &  R.  165 ;  Tempest  v.  Kilner,  3  C.  B.  253. 

1  Shields  v.  Pettce,  2  Sandf.  Sup.  Ct.  262. 

*  It  is  not  a  valid  excuse  for  the  non-performanco  of  an  agreement  to  deliver  goods 
of  a  particular  quality,  that  goods  of  that  quality,  were  not  to  be  had  at  the  season 
when  the  contract  was  to  be  executed.  Gilpins  v.  Consequa,  1  Peters,  (S.  C.)  91  ;  You- 
qua  V,  Nixon,  1  Peters,  (S.  C.)  221.    Sec  Post,  634,  635,  and  notes. 

'  The  measure  of  damages,  where  the  vendor  refuses  to  deliver  an  article  of  mer- 
chandise, which  he  has  agreed  to  sell,  and  where  no  money  has  been  paid  by  the  ven- 
dee, is  the  difference  between  the  contract  price,  and  the  market  value  of  Uie  article 
when  and  where  it  should  have  been  delivered.  Dey  v.  Dox,  9  Wend.  129  ;  Shaw  v, 
Nudd,  8  Pick.  9 ;  Shepherd  v,  Hampton,  3  Wheat.  200,  201 ;  Douglass  v.  McAllister,  3 
Cranch,  298;  Pitcher  v,  Livingston,  4  Johns.  15;  .Clark  v.  Pinncy,  7  Cowcn,  687 ; 
Davis  V,  Richardson,  1  Bay,  106 ;  Whitmore  v,  Coates,  14  Missouri,  9 ;  Connell  v, 
M'Clean.  6  Har.  &  Johns.  297  ;  Gilpins  v,  Consequa,  Peters,  C.  C.  85,  94 ;  Willings  v. 
Consequa,  Peters,  C.  C.  172,  176 ;  Stephens  v.  Lyford,  7  N.  Hamp.  360 ;  Davis  v.  Shields, 
24  Wend.  322  ;  Smith  v.  Berry,  18  Maine,  122  ;  Quarles  v.  George,  23  Pick.  400 ;  Swift 
r.  Barnes,  16  Pick.  191,  196;  Fessis  v.  Barlow,  2  Aiken,  106  ;  AVells  v.  Abemcthy,  6 
Conn.  222  ;  M'Donald  v.  Hodge,  5  Hay w.  85 ;  Bailey  v.  Clay,  4  Rand.  346 ;  Gregory  v. 
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Salv  of  rale  applies,  although  the  vendor,  before  that  day,  give  notice  to  the 
^*^^'-  vendee  that  he  has  resold  the  goods,  and  that  he  will  not  perform  the 
'"'^^^^^"^^  contract, — unless  the  vendee,  on  receiving  such  notice,  consent  to  re- 
scind the  contract  (if)  ;  or  although  the  vendee  has,  in  pursuance  of 
the  contract,  given  bills  of  exchange  for  the  goods, — provided  he 
allow  the  bills  to  come  to  maturity  and  be  dishonored,  before  bring- 
ing his  action  for  the  non-delivery  (2). 

2.     Of  a  Warrauty  upon  the  Sale  of  Goods. 
Warrantt       1.  By  the  Civil  Law  (a),  and  the  French  C!ode  (6),  a  warranty  by 

OF  TITLB. 

(v)  Leigh  t;:  P&terson,  8  Taunt  510;  3 ;  2  BL  Com.  4oL 

PhOpotts  V.  Evans,  5  M.  &  W.  475.  ^6)  Code  Civil,  Book  3,  tit  6,  &  3 ;  or 

(a)  Valpy  v.  Oakeley,  20  L.  J.,  Q.  B.  ititner  there  is,  by  the  French  hiw,  an  im- 

380.  plied  indemnity  against  actual  eviction 

(a)  Domat  P.  1,  B.  1,  tit  2,  s.  2,  art  and  its  consequences ;  see  lb. 


M'Dowel.  8  Wendell,  435  ;  Davis  v.  Richardson,  Atkinson  v.  Scott,  1  Bav,  106.  307  ; 
Brackett  V.  M'Nair,  14  John.  170;  West  o.  Pritchard,  19  Conn.  212.  But  where  th« 
price  was  paid  in  advance,  it  was  held,  that  if  the  vendee  bring  his  suit  within  a 
reasonable  time,  he  may  recover  according  to  the  highest  price  at  any  time  between 
the  period  of  delivery  and  the  day  of  trial.  Clark  v.  Pinney,  7  Cowen,  681 ;  West  0. 
Pritchard,  19  Conn.  212.  Especially  where  the  articles  are  intended  by  the  vendee 
for  the  purposes  of  trade.  Clark  v.  Pinney,  7  Cowen,  681.  See  also,  Williamson  v. 
Dillon,  1  Har.  &  Gill,  444 ;  Shepherd  v.  Hampton,  3  Wheat  200,  204 ;  West  v.  Wentr 
worth,  3  Cowen,  82.  As  to  this,  however,  see  Smith  v.  Dunlap,  12  Illinois,  184^  There 
are  other  cases  in  which  particular  and  additional  damages  may  be  given  in  evidence. 
Marshall  v.  Campbell,  1  Veates,  36 ;  Lewis  v.  Carradan,  1  Yeates,  37.  The  rule  of 
damages  is  the  same,  whether  the  action  is  brought  for  a  non-delivery,  or  for  the  de- 
livery of  an  article  of  a  different  quality  from  that  contracted  for.  Williamson  r. 
Dillon,  1  Har.  &  Gill.  444.  The  essence  of  the  rule  is  to  place  the  party  injured  in 
the  same  situation,  by  allowing  him  to  supply  himself,  as  he  would  have  been,  if  the 
goods  had  been  delivered.  Brandt  v.  Bowlby,  2  B.  &  AdoL  932.  Should  it  appear, 
that  goods  of  a  kind  like  those  sold  could  not  be  obtained  at  the  time  and  place  of 
delivery,  and  that  no  market  price  there  existed,  the  party  entitled  to  damages  must, 
upon  principle,  be  allowed  to  ascertain  the  market  price  at  the  nearest  and  most 
suitable  place,  where  the  goods  could  have  been  purchased,  and  the  difference  between 
the  market  value  there  at  the  time,  and  the  price  paid,  adding  the  necessary  cost  of 
their  transportation  to  the  place  of  delivery,  would  be  the  measure  of  damages.  Per 
Shepley  Ch.  J.  in  Furlong  v.  Polleys,  30  Maine,  493,  494. 

In  an  action  on  a  note  for  a  certain  sum  of  money  payable  in  specific  articles  at  a 
certain  price,  the  price  fixed  furnishes  the  rule  of  damages.  Brooks  v,  Hubbard,  3 
Conn.  58;  Coucier  v.  Graham,  1  Ham.  351 ;  Bailey  v.  Clay,  4  Rand.  316;  Pinney  9. 
Gleason,  5  Wend.  393.  But  see  Gleason  v.  Pinney,  5  Cowen,  152,  211,  oorUra.  So  in 
regard  to  a  receipt  given  for  articles  attached  on  mune  procas^  if  the  value  of  the 
articles  is  fixed  in  the  receipt,  that  value  will  form  the  measure  of  damages.  Drown 
V,  Smith,  3  N  Hamp.  299. 

If,  on  a  contract  for  the  delivery  of  specific  articles  at  a  certain  price,  on  a  certain 
future  day,  money  has  been  advanced,  and  on  the  day  and  at  the  place  of  delivery, 
articles  of  the  kind  may  be  obtained  for  a  less  price  in  the  market,  the  rule  of  dama- 
ges will  be  the  sum  advanced,  with  interest  Bush  v.  Canfield,  2  Conn.  485.  In  an 
action  for  the  non-delivery  of  a  quantity  of  whiskey  on  a  particular  day,  according 
to  contract,  the  enhancement  of  the  price  of  the  article  by  the  operation  of  the  excise 
laws,  passed  subsequently  to  the  contract,  does  not  affect  the  quantum  of  damages. 
Edgar  v.  Boies,  11  Serg.  &  R.  445.  See  Stone  v.  Codman,  15  Pick.  297.  Upon  the 
breach  of  a  contract  for  the  delivery  of  merchandise,  the  plaintiff  is  not  entitled  to 
recover  damages  for  his  trouble  and  expense  in  procuring  the  contract  to  be  made. 
Stevens  v.  Lyford,  7  N.  Hamp.  360. 

^he  measure  of  damages  against  a  corporation  for  refusing  to  permit  a  transfer  of 
stock  on  its  books,  is  the  full  value  of  the  stock  at  its  highest  price,  at  any  time  be- 
tween the  refusal  and  the  commencement  of  the  suit.  Commercial  Bank  v.  Kortright, 
22  Wendell,  348. 
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the  vendor  of  goods  as  to  his  title  thereto,  is  held  to  he  implied  (e)?     Sale  or 
But  it  seems  that,  hy  the  English  law,  ther6  is  no  implied  warranty      Goods. 
of  title  on  the  sale  of  goods  ;^  and  that,  if  there  he  no  fraud,  the  "^^^^y^^^ 
vendor  is  not  liable  on  account  of  the  badness  of  his  title,  unless  Not  im- 

(c)  The  same  doctrine  preyalls  in  Scot-  274.  As  to  warranty  of  tiiht  on  the  sale 
land;  Bell's  Prin.  ss.  12l,  122 ;  and,  to  of  &  freehold  or  leasehold  interest,  see  Ear- 
some  extent,  in  America ;  1  John's  Rep.    ley  v.  Garrett,  9  B.  &  C.  928. 

^  ■  -   -  ■'■  ■    ■  I       ■  —  ■  »■■—     --■  »■■  ■  I  ■  ■_  ■■i»,  ^ 

1  Upon  all  sales  of  personal  property  by  one  in  possession,  the  law  generally  im- 
plies a  warranty  of  title.  3  Kent,  (5th  ed.)  478  ;  Gookin  v.  Graham,  5  Humph.  484 ; 
Trigg  V.  Faris,  o  Humph.  3^  ;  Russell  v,  Richards,  1  Fairf.  433  ;  McCabe  v.  Morehead, 
1  ^Vatts  &  S.  513 ;  Eldridge  v.  Wadleigh,  3  Fairf.  372 ;  Hale  v.  Smith,  6  Greenl.  420 ; 
Chism  V.  Woods,  Hardin,  531 ;  Payne  v.  Redden,  4  Bibb,  304 ;  Reid  v.  Barber,  3  Cow- 
en,  272  ;  Cozzins  v.  Whitaker,  3  Stew.  &  Porter,  322  ;  Lanier  v,  Auld,  1  Murph.  138  ; 
Inge  V.  Bond,  3  Hawks,  101 ;  Defreese  v.  Trumper,  1  Johns.  274 ;  Heermance  v,  Ver- 
noy,  6  Johns.  5  ;  Sweet  v.  Colgate,  20  Johns.  196 ;  Vibbard  v,  Johnson,  19  Johns.  77 ; 
Bncknam  v.  Goddard,  21  Pick.  71  ;  Mockbee  v.  Gardner,  2  Har.  &  Gill,  176  ;  Coolidge 
1^.  Brigham,  1  Met.  551 ;  Darst  v.  Brockway,  11  Ohio,  462  ;  M'Coy  v,  Artcher,  3  Bar^ 
hour.  Sup.  Court,  323  ;  Lines  w.  Smith,  4  Florida,  47  ;  Butler  v.  Tufts,  13  Maine,  302  ; 
Scott  V.  Scott,  2  A.  K.  Marsh.  215 ;  Chifincellor  v.  Wiggins,  4  B.  Monroe,  201 ;  Colcock 
r.  Goode,  3  M*Cord,  513;  Ricks  v.  Dillahunty,  8  Porter,  134 ;  Dorr  v.  Fisher,  1  Gush- 
ing, 273,  Per  Shaw  Ch.  J. ;  Emerson  v.  Brigham,  10  Mass.  202 ;  Bennett  v.  Bartlett,  6 
Gushing,  225. 

The  possession  of  the  vendor  is  equivalent  to  an  affirmation  of  title.  McCoy  v. 
Artcher,  3  Barbour  Sup.  Ct.  Rep.  323.  But  it  is  otherwise  where  the  vendor  is  out  of 
possession,  and  there  is  an  adverse  claim  to  the  chattel,  made  known  at  the  time  to 
the  vendee,  and  especially  when  the  vendor,  nothwithstanding  his  affirmation  of  title, 
says  expressly,  that  he  sells  only  such  title  as  he  has.  Andres  d.  Lee,  1  Dev.  &  Batl 
£q.  318.  See  Galbraith  o.  Whyte,  1  Hayw.  464 ;  Long  on  Sales,  (Rand's  ed.)  201,  203. 
And  even  without  these  qualifying  circumstances,  where  the  property  sold  is  in  the 
possession  of  a  third  person,  and  the  vendor  makes  no  affirmation  or  assertion  of 
ownership,  there  is  no  implied  warranty  of  title.  Edick  v.  Crim,  10  Barbour,  Sup.  Ct. 
44o ;  Dresser  v.  Ainsworth,  9  ib.  619  ;  Emerson  v.  Brigham,  10  Mass.  202,  Per  Sewall 
J. ;  Pratt  v.  Philbrook,  32  Maine,  23. 

In  cases  where  the  implied  warranty  of  title  arises,  it  extends  to  a  prior  lien  or 
incumbrance.  Dresser  v.  Ainsworth,  9  Barbour  Sup.  Ct  Rep.  619.  In  a  sale  by  ex- 
ecutors, administrators,  and  other  trustees,  there  is  no  implied  warranty  of  title. 
Mockbee  v.  Gardner,  2  Har.  &  Gill,  176 ;  Ricks  v,  Dillahunty,  8  Porter,  133  ;  Forsythe 
r.  Ellis,  4  J.  J.  Marsh,  298.  So  in  case  of  sales  by  officers  of  the  law.  Worthy  v, 
Johnson,  8  Georgia,  236 ;  Hensley  v.  Baker,  10  Missouri,  157 ;  Chapman  v.  Speller,  19 
Law  J.  Rep.  (S.  S.)  239  ;  Yates  v.  Bond,  2  M'Cord,  382 ;  Bashore  v.  Whisler,  3  Watts, 
490;  Davis  v.  Hunt,  2  Bailey,  412  ;  Stone  v.  Pointer,  5  Munf.  287. 

On  the  sale  of  a  promissory  note,  the  law  implies  a  warranty  that  it  is  not  paid. 
Ellis  V,  Grooms,  1  Stewart,  47  ;  Thrall  v.  Newell,  19  Vermont,  202.  A  representation 
that  a  note  is  good,  is  equivalent  to  a  representation  that  the  maker  is  responsible. 
Weeks  v.  Burton,  7  Vermont,  67.  The  holder  of  a  note,  who  fraudulently  procurcs  it 
to  be  indorsed  by  a  minor,  and  afterwards  sells  it  to  a  person  who  relies  on  the  valid- 
ity of  such  indorsement,  is  liable  to  an  action  by  such  person,  though,  at  the  time  of 
Bale,  he  had  no  fraudulent  intent.  Scllins  the  note  without  erasing  such  indorse- 
ment, or  disclosing  the  minority  of  the  indorser,  is  tantamount  to  a  direct  affirmation 
by  the  seller,  that  the  indorsement  constitutes  a  valid  conti*act.  Lobdell  v.  Baker,  1 
Metcalf,  193. 

A.  agreed  to  procure  and  deliver  to  B  ,  in  payment  for  certain  goods,  the  note  of  W. 
indorsed  by  two  other  persons,  and  afterwards  wrote  to  B.  this  letter. — **  I  inclose  you 
the  note  of  W's,  as  proposed,  which  you  will  please  pass  to  my  credit.^'  It  was  held 
that  this  was  tantamount  to  a  warranty  that  the  indorsements  on  the  note  inclosed  in 
the  letter  were  genuine.  Coolidge  v.  Brigham,  1  Metcalf,  547  ;  Baxter  v.  Duren,  29 
Maine,  434,  440. 

But  where  no  debt  is  due  or  created  at  the  time,  and  the  paper  is  sold,  as  other 
goods  and  effects  are,  the  purchaser  cannot  recover  fh>m  the  seller  the  purchase- 
money.  There  is,  in  such  case,  no  implied  warranty  of  the  genuineness  of  the  pap^r. 
The  law  respecting  sales  of  goods  is  applicable.  The  only  implied  warranty  is,  Uiat 
the  seller  owns  or  is  lawfully  entitled  to  dispose  of  the  paper  or  goods.  Shepley  Ch. 
J.  in  Baxter  v.  Duren,  29  Maine,  434,  440,  441. 

^  But  see  2  Bl.  Com.  451. 
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Bale  of  there  be  an  express  warranty,  or  an  equivalent  to  it  by  declarations 
Goods.  q^  conduct, 
^•^"v^^-^  If,  however,  the  vendor  knew  that  he  had  no  title,  and  concealed 
^^^* JJl"  that  fact,  he  is  responsible  to  the  purchaser  as  for  a  fraud  (d);  and  it 
a  warran-  ^^  said  that,  with  respect  to  executory  contracts  of  purchase  and 
ty  of  title,  sale,  where  the  subject  is  unascertained,  *^it  would  probably  be  im- 
r  ^394  ]  plied,  that  both  parties  meant  that  a  good  title  to  that  subject 
should  be  transferred  (c). 

As  to  the  circumstances  which  will  amount  to  a  warranty  of  title, 
the  case  of  Cross  v.  Gardiner  (/)  proves  that,  if  the  vendor  be  in  pos- 
session of  the  goods,  and  affirm  that  they  are  his  property,  an  action 
lies  against  him,  if  the  purchaser  be  evicted  by  a  better  title.^  The 
declaration  charged  that  there  was  a  colloquium  between  the  parties 
concerning  certain  oxen  then  in  the  defendant's  possession,  and  the 
sale  of  them  ;  that  the  defendant  then  and  there  falsely  and  mali- 
ciously affirmed  that  the  oxen  were  his  proper  goods,  to  which  the 
plaintiff  giving  credit,  bought  them  of  defendant ;  whereas  they  were 
not  his  property :  and  the  plaintiff  was  compelled  to  give  them  up 
to  the  true  owner,  who  recovered  them  by  action,  &c.  It  was  moved 
in  arrest  of  judgment,  that  the  declaration  was  ill,  because  no  war- 
rant}/ was  laid,  nor  was  it  averred  that  the  defendant  knew  that  his 
assertion  was  false.  But  the  Court  held  that  the  action  was  main- 
tainable ;  and,  according  to  Carthew's  report,  they  said  that  the  bare 
affirmation  was  enough  ;  and  tbat  the  plaintiff  had  no  means  to  know 
to  whom  the  property  of  these  goods  did  belong,  but  only  by  the 
possession  (g). 

So,  in  Medina  v.  Stoughton  (%),  Lord  Holt  is  reported  to  have  said 
that  where  one,  having  the  possession  of  any  personal  chattel,  sells 
it,  the  bare  affirming  it  to  be  his,  amounts  to  a  warranty,  and  an  ac- 
tion lies  on  the  affirmation  ;  for  his  having  possession  is  a  color  of 
title,  and  perhaps  no  other  title  could  be  made  out ;  aliter  where  the 
seller  is  out  of  possession,  for  there  may  be  room  to  question  the  sell- 
er's title ;  and  caveat  emptor  in  such  case,  to  have  either  an  expi-ess 

(f)  Earley  v.  Garrett,  9  B.  &  C.  932;  68;  a  C.  1  Roll.  Abr.  91,  1.  6,  cited  by 

Sprigwell  V.  Allen,  Aleyn,  91 ;  Paget  v.  Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  R, 

Wilkinson,  2  East,  448;   Co,  Litt.    102;  67. 

Noy,  C.  42.     In  Peake,  K.  94.  Robinson  v.        (g)    And   see   Adamson    v.    Jarvis,  4 

Anderton,  the  vendee   of  fixtures  recov-  Bine.  66,  73 ;  S.  C.  12  Moore,  241,  253, 

ercd  the  price  from  the  vendor  as  money  per  Best,  C.  J.    In  Humphreys  v.  Pratt,  5 

had  and  received ;  the  fixtures  belonging  Bligh,  N.  S.,  upon  error  fh>m  Ireland,  it 

to  the  landlord  (a  third  person) ;  although  was  decided,  that  if  a  judgment  creditor, 

there  was  no  fraud  on  tiie  part  of  the  dc-  who  had  issued  a  fieri  facias,  affirm  to  tht 

fendant  (the  vendor),  and  he  had  him-  sheiiif,  that  certain  goods  belong  to  the 

self  before  bought  and  paid  for  the  fix-  defendant,  and  thereby  induce  the  sheriff 

tures  as  tenant's  fixtures.  to  take  them  in  execution,  and  a  third 

(e)  Per  Cur.,  Morley  v.  Attenborough,  person,  the  real  owner,  thereupon  recover 

3  Excb.  500 ;  18  L.  J.,  Exch.  148 ;  S.  C.  13  the  value  from  the  sheriff,  the  latter  may 

Jur.  282,  2:i'>,  where  all  the  authorities  support  an  action  on  the  case  against  the 

are  cited  and  commented  upon ;  and  see  judgment  creditor  for  his  false  affirma- 

Peto  t\  Blades,  />  Taunt.   657  ;  Jones  v,  tion ;  although  it  were  not  made  fraudu- 

Bowden,  4  Taunt.  847.  lently,  or  wiUi  knowledge  of  its  falsity. 

(/)  Carth.  90;  3  Mod.  261 ;  1  Show.         (h)  1  Salk.  2i0;  a  0.  Ld.  Raym.  693. 

1  See  Strong  v.  Barnes,  II  Vermont,  221 ;  Metcalf's  Valuation,  21  b.,  note ;  Andr^ 
V.  Lee,  1  Dev.  &  Bat.  Eq.  218. 
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warranty  or  a  good  title.^    Bat  this  distinction  was  disapproved  of    Salvov 
bj  Mr.  Justice  BuUci'  (i),  who  said,  that  it  was  not  mentioned  by      Goom, 
Lord  Ilaymond,  in  his  report  of  the  case  of    Medina  v.  Stoughton ;  ^*«^"v^^ 
and  the  law  would  appear  to  be,  that  the  mere  assertion  of  title  to 
goods,  though  the  vendor  be  *not  at  the  time  in  possession  thereof,  [  ©395  ] 
will  afford  a  right  of  action  against  him,  if  he  turn  out  not  to  be 
the  owner  (k). 

So,  where  a  party  agreed  to  sell  "  the  exclusive  right  of  publish- 
ing" a  certain  work  for  a  term  of  years;  it  was  held,  that  this 
amounted  to  an  express  warranty  by  him,  that  he  had  a  good  title 
to  the  copyright  of  the  work  in  question  (I). 

It  appears,  moreover,  that  a  warranty  of  title  to  goods  may  be 
implied  from  a  usage  of  trade,  or  even  from  the  very  nature  of  a 
particular  trade.  Thus,  if  goods  are  bought  in  a  shop,  professedly 
carried  on  for  the  sale  of  goods,  the  shopkeeper  will  be  considered 
as  warranting,  that  those  who  purchase  such  goods  will  have  a  good 
title  to  keep  them.  In  such  a  case,  it  is  said,  the  vendor  sells  the 
goods  a$  his  oum,  and  that  is  equivalent  to  a  warranty  of  title  (m).^  • 

So,  it  would  seem  that,  where  a  party  pledges  property,  he 
impliedly  undertakes  that  the  property  pledged  is  his  own  (n). 

But  it  has  been  held  that,  where  a  party  employs  a  broker  to  sell 
scrip  for  him,  he  does  not  impliedly  warrant  to  the  broker,  that  the 
scrip  in  question  is  genuine  (o). 

2.  With  reference  to  warranties  as  to  quality  the  general  rule  is,  WAMtANTt 
that  although  a  liberal  price  be  given  for  goods,  the  law  does  not  of  quality 
imply  a  warranty  as  to  their  goodness  or  quality.^    The  rule  is,  caveat  ^^^ 

(•)  See  Pasley  v.  Freeman,  3  T.  R.  67,  seUs  goods,  could  not  be  considered  as  un- 

{k)   And  see  Morley  v.  Attenborough,  3  dertakiiig  anything  more  than  that  the 

Ezch.  500  ;  18  L.  J,  £xch.  148.  subject  of  the  sale  was  a  pledge,  and  ir» 

(/)  Simms  v.  Marryatt,  20  L.  J.,  Q.  B.  redeemable,  and  that  he  was  not  cogni- 

454.  sant  of  any  defect  of  title  thereto. 

(m)  Morley  o.  Attenborongh,  tupra;  2  (n)    Cheesman  v.  Exall,  6  Exch.   341, 

Bl.  Com.  451,  citing  Cro.  Jac.  474 ;  I  Roll.  343,  344. 

Abr.  98,  (L.),  6.    In  Morley  t>.  Attenbor-  (o)  Westropp  v,  Solomon,  8  C.  B.  346. 
ough  it  was  held,  that  a  pawnbroker  who 

•  *  See  Goldsmith  v.  Whytc,  1  Hayw.  464. 

*  Ante,  393,  note. 

*  Mixer  9.  Coburn,  11  Mefacalf,  669  ;  Johnston  v.  Cope,  3  Ear.  &  Johns.  89  ;  Seixas 
V.  Woods,  2.Caine8,  48 ;  Holden  v.  Dak  in,  4  Johns.  421 ;  Dean  v.  Mason,  4  Conn.  428 ; 
West  V.  Cunningham,  9  Porter,  101;  Moses  r.  Mead.  1  Denio,  378  ;  Wright  v.  Hart,  18 
Wendell,  449 ;  Cozzins  9.  Whitaker,  3  Stew.  &  Port  322  ;  Defreeze  v.  Trumper.  1  John. 
274 ;  Snell  v.  Moses,  1  John.  96 ;  Neurille  0.  Nourse,  3  Camp.  361 ;  Taymon  v,  Mitchell, 
1  Maryland  Ch.  Decis.  496. 

In  South  Carolina  and  Louisiana,  a  sale  for  a  sound  price  is  understood  to  imply  a 
warranty  of  soundness  against  all  faults  and  defects.  Timrod  9.  Shoolbred,  1  Bay, 
324 ;  Whitefield  v,  M'Leod,  2  Bay,  380 ;  Lester  v,  Graham,  1  Const.  Rep.  182 ;  Craw- 
ford V.  Wilson,  2  Const.  Rep.  363 ;  Dewees  v.  Morgan,  1  Martin,  (Louis.)  1 ;  State  v. 
Oaillard,  2  Bay,  19 ;  Melancon  v.  Robichaux,  17  Louisiana  Rep.,  97.  See  Bailey  o. 
Kiokols,  2  Root,  407  ;  2  Stark  £t.  (6th  Am.  ed.)  901,  n.  1.  But  this  implied  warranty 
does  not  extend  to  defects,  which  are  apparent,  and  which  might  be  diBOovered  by 
simple  inspection,  unless  fraud  has  been  employed  to  conceal  them.  Richardson  9. 
Johnson,  1  Louis.  Ann.  R.  389 ;  Dillard  v.  Moore,  2  English,  166.  Nor  to  those  of  which 
the  buyer  is  informed,  or  could  have  informed  himself.  Whitefield  v.  MoLeod,  2  Bay,  380. 
A  sound  price  only  implies  a  warranty  of  soundness,  but  not  that  the  article  is  worth 
the  price  paid.  And  the  unsoundness  must  materially  affect  the  value  of  the  article. 
Smiths.  Rice,  1  Bailey,  648.    See  Thompson  o.  Lindsay,  3  BroTard,  306. 
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emptor  ;^  and,  in  general,  no  liability  is  incurred  by  reason  of  bad 
quality  or  defects,  unless  there  be  an  express  warranty  or  fraud  (p).* 

Parkinson  v,  Lee  (q)  is  considered  to  be  a  leading  authority  on  this 
subject.  It  was  an  action  upon  an  alleged  warranty,  that  A<?ps.8old 
by  the  defendant  to  the  plaintiff  were  good,  sound,  and  merchantable. 

The  hops  were  sold  by  sample,  with  a  warranty  that  the  bulk  an- 
swered the  sample,  but  there  was  no  other  warranty.  There  was  a 
latent  defect  in  the  hops,  not  known  to  the  vendor ;  and  the  Court  held 
that  he  was  not  liable,  although  the  hops  were  not  merchantable,  for 
no  promise  to  that  effect  was  to  be  implied.  And  so,  although  a 
sound  price,  as  it  is  termed,  be  given  for  a  horse,  there  is  no  implied 
promise  or  warranty  that  the  horee  is  sound. 

^Nor  is  there  any  implied  warranty  upon  an  exchange  of  goods ; 
and,  therefore,  where  a  customer  who  had  bought  a  quantity  of  bur- 
gundy of  excellent  quality,  from  a  wine  merchant,  some  time  after- 
wards procured  him  to  exchange  a  portion  of  it  for  other  wine.  Lord 
EUenborough  held,  that  although  the  burgundy,  when  exchanged, 
had  become  sour,  the  wine  merchant  was  without  remedy,  there  hav- 
ing been  no  fraud  or  express  warranty  (r). 

It  appears  that,  at  one  time,  some  doubt  was  entertained  on  the 
question,  whether,  in  the  case  of  goods  ordered  and  supplied /or  a 
particular  purpose,  there  is  an  implied  warranty  that  they  are  reason- 
My  fit  and  proper  for  that  purpose.  But,  in  Jones  v.  Bright  («),  which 
was  the  case  of  a  purchase  of  copper,  ordered  by  the  plaintiff  of  the 
defendant  for  sheathing  a  vessel,  and  supplied  by  the  defendant,  the 
manufacturer  of  the  copper,  with  knowledge  of  the  purpose  for  which 
it  was  bought :  the  Court  held  that, — the  copper  having  turned  out, 
on  trial,  to  be  defective  for  the  purpose  of  sheathing, — the  defen- 
dant was  liable  on  a  count  adapted  to  these  facts,  upon  an  implied 
warranty,  although  no  fraud  was  imputed  to  him,  and  although  the 
copper  was  inspected  by  the  plaintiff  at  the  time  of  the  sale.^ 


(p)  Stuart  V.  Wilkins,  Dougl.  20 ;  Par-  C.  J.,  Budd  v.  Fairmancr,  8  Bing.  62 ;  a 

kinson  v.  Lee,  2  East,  314.    And  see  the  C.  1  M.  &  Sc.  74. 

case  of  Jones  v.  Bright,  6  Bing.  533 ;  S.        (r)  La  NeuviUe  v,  Nourse,  3  Camp.  tSfil. 
0.  3  M.  &  P.  166.  («)  6  Bing.  633  ;  S.  C.  3  M.  &  l\  156 ; 

(S)  2  East,  314.    And  see  per  Tindal,  Bluett  v.  Osborne,  1  Stark.  R.  394. 


1  Mixer  p.  Gobum,  11  Metcalf,  569 ;  Johnston  v.  Cope,  3  Harr.  &  John.  89 ;  Seixas  p. 
Woods,  3  Gaines,  48 ;  Winsor  v.  Lombard,  18  Pick.  69 ;  Holden  p.  Dakin,  4  John.  421 ; 
Dean  v.  Mason,  4  Gonn.  428 ;  West  v.  Gunningham,  9  Porter,  104 ;  Moses  v.  Mead,  1 
Denio,-878;  Kingsbury  v.  Taylor,  29  Maine,  608;  Beime  v.  Dord,  2  Sandford  Sup.  Ct 
89  ;  Otts  V.  Alderspn,  10  Smedes  &  Marsh.  476. 

^  The  rule  of  caveat  emptor  does  not  apply  to  cases  of  fraud.  Irring  v.  Thomas,  18 
Maine,  418  ;  Otts  v.  Alderson,  10  Smedes  &  Marsh.  476. 

"BrentoBi^.  Da^is,  8  Blackf.  317;  Brown  v.  Edgington,  2  Man.  &  Grang.  279; 
Chambers  v.  Crawford,  Addison,  150.  See  Howard  v.  Iloey,  23  Wendell,  360 ;  Moses 
V,  Mead,  1  Benio,  378 ;  Leflore  v.  Justice,  1  Smedes  &  Marsh.  381 ;  Gallagher  v.  War- 
ing, 9  Wendell,  20 ;  Startup  v.  MDonald,  2  Scott,  N.  R.  485 ;  Misner  v.  Granger,  4 
Gilman,  69.  A  machinist  selling  a  worthless  machine  for  a  good  one,  is  liable, 
whether  aware  of  the  defect  or  not  Donelson  v.  Young,  1  Meigs,  166.  In  caae  of  an 
executory  contract  to  fiimish  an  article  for  a  certain  purpose,  the  article  may  be  re- 
turned within  a  reasonable  time  after  it  has  been  found  not  to  satisfy  the  contract, 
although  the  contract  contains  no  stipulation  for  such  return.  Freeman  v.  Glute,  8 
Barbour,  Sup.  Gt.  Bep.  424. 
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So,  in  Gray  v.  Cox  (t),  Abbott,  C.  J.,  said,  "that,  on  the  trial,  it     Sam  of 
cccarred  to  him,  that  if  a  person  sold  a  commodity /or  a  particular      ^^^^ 
purpose,  he  must  be  understood  to  warrant  it  reasonably  fit  and  proper  ^-^*v^^^ 
far  such  purpose;  and  that  he  was  strongly  inclined  to  adhere  to 
that  opinion,  bat  some  of  his  learned  brothers  thought  differently." 

So  a  promise  or  warranty,  that  the  goods  to  be  delivered  should  or  order- 
be  of  a  merchantable  quality  of  the  kind  ordered,  was  held  to  be  al-  ^  ^f  a 
ways  implied,  where  the  vendee  had  not,  before  or  at  the  time  of  the  JJ^p.*' 
sale,  a  sufficient  and  reasonable  opportunity  of  inspecting  them,^  and  tioii. 
there  were  no  circumstances  to  negative  the  presumption,  that  goods 
of  that  description  were  meant  to  be  bought.^     Thus,  on  the  sale  of 
a  quantity  of  **waste  silk,"  then  on  its  passage  from  the  Continent,  it 
was  proved,  that  the  silk  was  not  of  a  quality  saleable  under  the 
denomination  of  waste  silk ;  a  fact  which  appeared  on  an  examina- 
tion of  the  silk  when  it  reached  the  plaintiff.     And  Lord  Ellenborough 
said,  "I  am  of  opinion  that,  under  such  circumstances,  the  purchaser 
has  a  right  to  expect  a  saleable  article,  answering  the  description  in 
the  contract.     Without  any  particular  warranty,  this  is  an  implied  ^ 

term  in  every  such  contract.  Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of  caveat  emptor  does  not  apply. 
He  cannot,  without  warranty,  insist  that  it  shall  be  of  sluj  particular 
Equality  or  fineness ;  but  it  shall  be  considered  that  both  parties  in-  [  **397  ] 
tended,  that  it  should  be  saleable  in  the  market  under  the  denominor 
turn  mentioned  in  the  contract  between  them  (t*)." 

And  the  following  rule  may  now  be  considered  as  settl-ed,  namely:    i 
that  if  a  man  purchase  goods  of  a  tradesman    without  in  any  way     \ 
relying  upon  the  skill  and  judgment  of  the  vendor,  the  latter  is  not     ( 
responsible  for  their  turning  out  contrary  to  his  expectation ;  but      \ 
that,  if  the  tradesman  be  informed  at  the  time  the  order  is  given, 
of  the  purpose  for  which  the  article  is  wanted,  and  the  buyer  relies       *" 
upon  the  seller's  judgment,  the  latter  impliedly  warrants  that  the 
thing  furnished  shall  be  reasonably  fit  and  proper  for  the  purpose 
for  which  it  is  required  (x).^    And  it  would  seem,  that  the  liability 
of  the  vendor  in  this  latter  case  is  the  same,  whether  he  be  also  the 
manufacturer  of  the  article  or  not  ,'^  and  whether  the  vendee  has  or 

(t)  4  B.  &  C.  115;  1  C.  &  P.  184;  and  (z)  Per  Tindal,  C.  J.,  Brown  v.  Edgin- 

see  Laing  v.  Fidgeon,  4  Camp.  169 ;  a  G.  ton,  2  M.  &  G.  279,  290;  2  Scott,  N.  R. 

6  Taunt  103.  496,  604  ;  Shepherd  v.  Pybos,  3  M.  <b  G. 

(u)  Gardiner  r.  Gray,  4  Camp.  144.  868 ;  4  Scott,  N.  R.  434. 

*>  2  Kent,  (3d.  ed.)  479 ;  GaUagher  v.  Waring,  9  Wend.  20 :  Jennings  v.  Grats,  3 
Hawle,  168  ;  Hanks  v.  M'Kee,  3  Litt.  227  ;  Osg^  v.  Lewis,  2  Harr.  &  GiU,  495 ;  Hyatt 
r.  Boyle,  5  Gill  &  Johns.  110 ;  Wright  v.  Hart,  18  WendeU,  456 ;  Hastings  v,  Lovering, 
2  Pick.  220. 

'  See  the  obserrations  of  Bronson,  C.  J.,  on  this  subject  in  Moses  v.  Mead,  1  Denio, 
378.    See  also  Hart  v.  Wright,  17  Wendell,  2G7. 

*  In  Seals  v.  Olmstead,  24  Vermont,  114,  it  was  said  that  if  an  article  is  bought 
for  a  particular  use,  and  the  vendor  knew  that  the  vendee  would  not  buy  an  inferior 
article,  the  sale  of  the  article  for  the  particular  use,  ordinarily  implies  a  warranty 
that  it  is  fit  for  the  use.  But  see  Dickson  v.  Jordan,  11  Iredell,  166,  in  which  it  ap- 
peared  that  a  person  sent  to  a  tradesman  for  a  rope  for  a  particular  use,  and  it  turned 
out  not  fit  for  the  purpose,  and  it  was  held  that  there  was  no  warranty.  See  Stevens 
r.  Smith,  21  Vermont,  90. 

*  But  see  Misner  v.  Granger,  4  Gilman,  69 ;  Leflore  v.  Justice,  1  Smedes  <ft  Marsh. 
381 ;  Howard  r.  Hoey,  23  Wendell,  351 ;  Hart  v.  Wright,  17  Wendell,  267. 


453  SUBJECT-MATTER  OF  CONTRACTS. 

Sauof     bos  not  had  an  opportunity  of  inspecting  the  goods  purchased, — ^pro- 
GooDs.      vided  the  defect  be  one  which  cannot  be  discovered  on  inspection,  but 
^"^""^^^^^^  only  on  trial(y). 

Sale  of  Where  a  publican  agrees  with  a  brewer  to  take  all  his  beer  of 

P'^^*'V     him,  the  brewer  is  boujid  to  supply  him  with  beer  of  a  fair  merchant- 
'         able  and  wholesome  quality  (2).     And  in  contracts  for  the  sale  of 
pravmons,  by  dealers  and  common  traders  in  provisions,  there  is  al- 
ways an  implied  warranty  that  they  are  wholesome.^     But  where  a 
person  sells  provisions,  who  is  not  a  professed  buyer  and  seller  of 
such  commodities,  he  is  not  liable  unless  there  be  evidence  of  a  war- 
ranty or  of  fraud  (a)? 
Skbla  of     s^      So  where  the  purchase  is  of  a  defined  and  well-known  article,  the 
specific  ai^  vendor  performs  his  part  of  the  cx)n tract  by  sending  that  article ; 
^  and  it  is  the  vendee's  concern,  whether  it  answers  the  purpose  for 

which  he  wanted  to  use  it  or  not  (b).^ 
No  liabU-         And  where  a  tradesman  contracts  with  one  person,  for  a  sale  to  him 
th'M  DET-    ^^*^  article,  which  is  to  be* used  for  a  particular  purpose  by  another; 
iy,  with-      ^0  is  not,  in  the  absence  of  fraud,  liable  to  that  other  for  an  injury 
*out  fraud,    caused  to  him,  by  a  defect  in  the  construction  of  such  article  (c). 

Effect  of  The  maxim,  caveat  emptor,  is  so  strictly  constru^'d,  that  it  has  giv- 

represen-    ^^  j-jg^  ^^  ^^^  adoption  into  our  law  of  a  principle  of  the  civil  law— 

simplex  commendatio  ncn  ohligatA     And  the  rule  to  be  derived  frtm 

[    ^^°  J  all  the  cases  is,  that  where,  upon  the  sale  of  goods,  *^the  purchaser  is 

'satisfied  without  requiring  a  warranty,  he  cannot  recover  upon  a 

mere  representation  of  the  quality  by  the  seller,  unless  he  can  show 

that  such  representation  was  bottomed  in  fraud  (c2).^     Thus,  in  many 

(y)  lb.  (d)  Per  Cur.,  Onnrod  v.  Huth,  U  M.  & 

(z)  Holcombe  9.  Hewson,  2  Camp.  891 ;  W.  651,  664,  in  Cam.  Scac;  Chandler  r. 

Cooper  V,  Tvibill,  8  Id.  286.  Lopus,  Cro.  Jac.  4 ;  Roll.  Abr.  101 ;  1  ick- 

(a)  Burn  by  t-.  BoUctt,  16  M.  &  W.  644.  ering  v,  Do-wson,  4  Taunt.  779  ;  1  aslej  r. 

{b)    miivant  v.  Bailey,   6   Q.   B.   2b8;  Freeman,  3  T.  R.  6,  7,  8,  per  EuUer.  J. 

Chanter  v.  Hopkins,  4  M.  &  W.  399,  406.  Action  on  a  warranty,  that  goods  were  fit 

(c)  Longmead  r.  Holliday,  6  £xch.  761.  for  the  China  market     Ihe  only  proof 

AUier  where  there  ia  fraud  ;  Langridge  v.  was,  a  letter  written  by  the  plaintiff  to 

Leyy,  2  M.  &  W.  519,  and  post.  the  defendant,  holding  out  that  he  bad 


1  On  a  sale  of  provisions  for  immediate  domestic  use,  the  law  implies  a  warranty 
that  they  are  wholesome.  Van  Brack lin  v.  Fonda,  12  John.  468 ;  Emerson  v.  I  rig- 
ham,  10  Mass.  197  ;  Marshall  v.  Peck,  1  Dana,  612  ;  Osgood  v.  Lewis,  2  Harr.  &  Gill, 
496  ;  2  Kent,  (6th  ed.)  479 ;  Humphreys  ».  Comline,  8  Blackf.  608. 

It  has  been  held,  that  there  is  a  very  plain  distinction  between  selling  proTisions 
for  "  domestic  use,"  and  selling  them  as  articles  of  merchandise,  which  the  buyer 
does  not  intend  to  consume,  but  to  sell  again  ;  in  the  latter  case  there  is  no  implied 
warranty.  Winsor  t>.  Lombard,  18  Pick.  67,  61,  62;  Moses  v.  Mead,  1  Lenio,  378; 
Emerson  v,  Brighnm,  10  Mass.  197 ;  Moses  v.  Mead,  6  Denio,  617. 

»  See  Moses  v.  Mead,  1  Denio,  378 ;  Winsor  r.  Lombard,  18  lick.  61,  62. 

»  Wright  r.  Hart,  18  Wendell,  449. 

*  See  Henshaw  f».  Robins,  9  Metcalf,  83,  88,  Per  Wilde  J, ;  Tyre  v.  Causey,  4  Har- 
rington, 426 ;  Hawkins  v.  Berry,  6  Gilman,  36;  2  Sugden,  V.  &  P.  (7th  Am.  ed.)  Ch. 
7,  sec.  4,  and  notes;  Taylor  v.  Fleet,  4  Barbour,  102;  Hazard  v.  Irwin,  18  Pick.  96, 
106.  The  owner  of  a  horse,  which  had  the  heaTOS,  and  was  worth  nothing,  in  the 
course  of  a  negotiation  for  an  exchange,  concealed  the  defect,  and  afBrmod  that  the 
horse  was  worth  $100 ;  and  the  other  party  having  no  knowledge  of  the  defect,  was 
thereby  induced  to  make  the  exchange,  it  was  held,  that  this  was  sufficient  to  sustain 
an  action  on  the  case  for  deceit.    Stevens  v.  Puller,  8  N.  Hamp.  463. 

»  Be«  M'Farland  r.  Newman,  9  Watts,  66. 
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iDstances,  eren  the  positive  representation  of  the  seller  is  not,  from  Sai.e  of 
the  nature  of  the  case,  to  be  regarded  as  a  warranty,  but  merely  as  Goods. 
an  expression  of  his  belief  and  opinion  on  a  matter  of  which  he  could 
have  no  certain  knowledge,  and  on  which  the  purchaser  was  equally 
capable  of  forming  an  opftiion.^  As,  where  the  defendant,  not  know- 
ing the  age  of  a  horse,  but  having  a  written  pedigree  which  he  had 
received  with  him,  sold  him  as  a  horse  of  the  age  stated  in  the  ped- 
igree, at  the  same  time  stating,  that  it  was  his  only  source  of  infor- 
mation :  Lord  Kenyon  held,  that  this  was  no  warranty  (e).  And  so 
where,  on  a  sale  of  pictures,  the  defendant  handed  to  the  plaintiff 
the  following  bill  of  parcels : — "  Four  pictures,  views  in  Venice,  Can- 
aletto,  160Z. :"  it  was  held  to  have  been  properly  left  to  the  jury  to 
say,  whether  the  defendant  had  contracted  that  the  pictures  were 
those  of  the  artist  named;  or  whether  his  name  had  been  used  mere- 
ly as  a  matter  of  description,  or  intimation  of  opinion  (/). 

So  where  a  horse  was  sold  under  the  following  written  warran- 
ty : — "To  be  sold,  a  horse,  five  years  old  :  has  been  constantly  driv- 
en in  the  plough — ^warranted :"  it  was  held,  that  the  warranty  ap- 
plied to  soundness  only  (jg).     So,  where  the  contract  was  in  these 

goods  fit  for  the  China  market,  which  he  July  10, 1812. 

offeied  to  sell  cheap.    Lord  Ellenborongh  (e)  Dunlop  v.  Waugh,  Peake,  R.  1 23. 

held,  that  such  a  letter  did  not  amount  to  (/)  Power  v.  Barham,  4  A.  <&  E.  478. 

a  warranty,  but  was  merely  an  invitation  And  see  Jeudwine  v.  Slade,   2  £sp.   R. 

to  custom ;  it  not  referring  to  the  specific  572. 

goods    which    the    plaintiff    afterwards  {gf)  Richardson  r.  Brown,  1  Bing,  344. 

bought;  Arnott  p.    Hughes,  N.    P.,  MS., 

1  To  make  an  affirmation,  at  the  time  of  sale,  a  warranty,  it  qtust  appear  to  have 
been  so  intended,  and  not  to  have  been  a  mere  expression  of  opinion.  Erwin  v.  Max- 
well, 3  Murph.  246 ;  M'Farland  v,  Newman,  9  Watts,  65 ;  House  r.  Fort,  4  Blackf. 
293;  Baird  v.  Matthews,  6  Dana,  129  ;  Foggart  v.  Black  welter,  4  Ired.  (Law,)  238; 
Morrill  v.  Wallace,  9  N.  Hamp.  Ill ;  Foster  r.  Caldwell,  18  Vermont,  176;  Ayres  v. 
Parks,  3  Hawks.  69  ;  Inge  v.  Bond,  3  Hawks,  lOl ;  Whitney  r.  Sutton,  10  WendeU,  / 
41 1  T  Coolidge  v.  Brigham,  1  Met.  552  ;  Tyre  v.  Causey,  4  Harrington,  425 ;  Humphreys 
9.  Comline,  8  Blackf.  508  ;  Hillman  v.  Wilcox,  30  Maine,  170;  Hastings  v:  Levering,  / 
2  Pick.  214. 

An  affirmation  of  the  soundness  of  a  horse,  made  bond  fide  at  the  time  of  sale,  does 
not  necessarily  amount  to  a  warranty.  Westmoreland  v,  Dixon,  4  Hayw.  223.  See 
Thompson  v.  Tate,  1  Murph.  97  ;  Bradford  v.  Bush,  10  Alabama,  3^6.  A  statement 
bj  the  vendor  of  a  horse,  on  being  asked  about  the  horse's  eyes,  that  they  were  as 
good  as  any  horse's  eyes  in  the '  world,  docs  not  amount  to  a  warranty.  House  v. 
Fort,  4  Blackf.  293.  See  Connersville  v.  Wadleigh,  7  Blackf.  102  So  where  the  ven- 
dor of  a  horse  told  the  purchaser  before  the  sale  that  he  wat  sure  that  the  horse  was  per- 
feelly  safe^  kind  and  gentle  in  harness,  this  was  held  to  create  no  warranty,  being  but  a 
bare  affirmation  of  quality.  Jackson  v.  Wetherill,  7  Serg.  &  R.  480.  See  Shepherd 
r.  Temple,  3  N,  Hamp.  456 ;  Stevens  v.  Fuller,  8  N.  Hamp.  463. 

To  give  to  an  affirmation,  made  by  the  seller  at  the  time  of  the  sale,  of  the  quality^ 
or  condition  of  the  thing  sold,  the  character  of  a  warranty,  it  must  be  made  for  the  ^ 
purpose  of  assuring  the  buyer  of  the  truth  of  the  fact  affirmed,  and  inducing  him  to    ^ 
make  the  purchase,  which  affirmation  is  so  received  and  relied  upon  by  the  purchaser. 
Hawkios  v.  Berry,  5  Oilman,  36 ;  Ender  v.  Scott,  11  Illinois,  35  ;  Humphreys  v.  Com- 
line, 8  Blackf.  508 ;  House  v.  Fort,  4  Blackf.  296.    If  the  vendor's  irtatements  form 
the  sole  basis  of  a  sale,  his  declarations  are  ordinarily  to  be  regarded  as  a  warranty. 
Beals  V.  Olmstead,  2  J-  Vermont,  114.    Whether  an  affirmation  is  intended  for  a  war- 
ranty or  to  express  a  mere  opinion,  is  a  question  for  the  jury  on  theproof.    Hum- 
phreys V.  Comline,  8  Blackf.  508 ;  Whitney  v.  Sutton,  10  Wendell,  411 ;  Foster  v.  Cald- 
well, 18  Vermont,  176;  Bradford  v.  Bush.  10  Alabama,  386  ;  Foggart  v.  Blackweller, 
4  Iredell,  238.    Bo  even  where  the  word  "  warrant "  is  used.    Stames  v.  Erwin,  10 
Iredell,  226. 
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Sale  of  words,  "Received  of  Mr.  B.  101  for  a  grey  four-year-old  colt,  war- 
^^^^'  ranted  sound  in  every  respect:"  the  Court  were  of  opinion,  that  the 
warranty  was  confined  to  the  9ouvdnei%  of  the  pony,  and  that  the 
part  of  the  receipt  which  referred  to  its  age,  wm  mere  matter  of  de- 
scription, hy  which  the  seller  was  not  bound,  unless  it  appeared  to 
have  been  false  within  his  knowledge  (A)."  And  so,  where  the  plain- 
tiff sold  to  the  defendant  "a  cargo  of  good  merchantable  oil,"  then 
being  the  cargo  of  a  certain  vessel,  and  consisting  of  so  many  casksf 
it  was  held  that  this  contract  contained  no  warranty,  that  the  casks 
were  fit  and  proper  casks,  for  the  purpose  of  containing  good  mer- 
chantable oil  (%)?■ 

[  *399  ]  **It  is  clear,  however,  that  no  particular  form  of  words  is  necessa- 
ry to  constitute  a  warranty,  that  is,  the  word  warrant  need  not  be 
used  (]c),^    And,  accordingly,  a  bare  representation  or  assertion  as  to 

{h)  Per  Tindal,  C.  J.,  Budd  v,  Fairman-  (it)  Jones  i;.  Bright,  3  M.  &  P.  173,  per 
er,  8  Ding.  48,  62.  *  Best,  C.  J.;  S.  C.  6  Bing.  533. 

(i)  Gower  v.  Dadelszeif,  4  Scott,  453. 

■ 

1  In  Ilensbaw  v,  Robins,  9  Mctcalf,  S3,  a  biU  of  parcels  was  given  stating,  that 
"  Hcnsbaw  <§:  Co.  bought  of  Thomas  W.  Sears  &  Co.  two  cases  of  indigo.  $272,  ?6 ;" 
this  bill  was  considered  a  warranty,  that  the  goods  sold  were  what  they  were  thns 
described  or  designated  to  be.  And,  it  appearing  that  the  article  sold  was  not  indigo, 
the  warranty  was  held  to  be  broken.  The  same  rule  applies,  though  the  goods  are 
examined  by  the  purchaser,  at  or  before  the  sale,  if  they  are  so  prepared,  and  present 
such  an  appearance,  as  to  deceive  8kilf\il  dealers.  In  Hastings  v.  Lovering,  2  Pick. 
214,  the  description,  inserted  in  a  bill  of  parcels  and  held  to  be  a  warranty,  was, 
"  Sold  £.  T.  Hastings  two  thousand  gallons  prime  quality  winter  oil."  The  description 
thus  inserted  in  the  bill  of  parcels  is  evidence  that  the  thing  sold  was  agreed  to  be 
such  as  represented.  The  question  was  very  fully  considcrwi  in  Osgood  r.  Lewis,  2 
Harr.  &  Gill,  495,  and  in  Borrekins  v.  Bevans,  3  Rawle,  23.  The  principle  maintained 
by  these  cases  is,  that  the  description  contained  in  a  bill  of  parcels  of  goods  sold  is 
evidence  of  the  terms  of  the  contract  of  sale,  and  so  imports  a  warranty  that  the 
goods  arc  the  goods  described,  and  that  they  substantially  agree  with  the  terms  of 
the  description.  Hogins  v.  Pljmpton,  11  Pick.  97  ;  Winsor  v.  Lombard,  18  1  ick.  60. 
In  Osgood  V.  Hastings,  the  words  in  the  bill  of  parcels  were,  "  winter  pressed  sperm 
oil."    This  was  treated  as  a  warranty  that  the  oil  was  winter  pressed. 

So  where  wool  was  sold  in  sacks,  on  which  and  in  the  invoice,  it  was  described  as 
of  a  certain  quality,  the  seller  was  held  thereby  to  warrant  that  the  wool  was  of 
that  quality.    The  Kichmond  Trading  and  Manuf.  Co.  v.  Farquar,  8  Blackf.  89. 

But  in  a  late  case  in  Tennsylvania,  where  a  sale,  by  sample,  was  made  of  tobacco, 
^hich  was  stated  in  the  bill  of  parcels,  to  be  *'  superior  sweet-scented,  Kentucky  leaf 
tobacco,"  and  the  tobacco  sold  was  Kentucky  leaf  tobacco,  but  was  not  superior  or 
sweet-scented,  and  was  inferior  to  the  sample,  the  purchasers  were  held  not  entitled 
to  damages  for  breach  of  warranty.  Fraley  v,  Bispham,  10  Barr,  320.  See  Jennings 
V.  Gratz,  3  Rawle,  1G8;  Hyatt  v.  Boyle,  5  Gill  &  John.  110.  Where  a  large  numl^ 
of  barrels  of  mackerel,  branded  under  the  inspection  laws  as  No.  1  and  No.  2  mack- 
erel, were  sold  in  the  spring,  it  was  hddy  that  the  description  of  them  as  such,  in  the 
bill  of  parcels,  was  not  a  warranty  that  the  mackerel  were  free  from  rust,  at  the  time 
of  the  sale,  although  it  appeared  that  mackerel  affected  by  rust  are  not  considered  as 
No.  1  and  No.  2.     Winsor  v.  Lombard,  18  Pick.  57. 

A  mere  description,  in  a  bill  of  sale,  of  the  articles  sold,  as  "  certain  lots  of  boards 
and  dimension  stuff  now  at  and  about  the  mills  at  P."  docs  not  amount  to  a  warranty 
that  the  articles  were  merchantable.  Whitman  v.  Freese,  23  Maine,  212.  Words 
which  are  used  merely  to  describe  an  article  of  merchandise  in  a  bill  of  sale  or  re- 
ceipt for  the  price — as  "received,  &c.,  so  much  for  so  many  barrels  of  super  fine  fiovr" 
do  not  constitute  or  imply  a  warranty  of  the  quality  or  grade.  Baird  v.  Matthews,  6 
Dana,  \M  ;  Bradfoi-d  v.  Manly,  13  Mass.  139 ;  Hibbcrt  t\  Shee,  1  Peters,  ;il7  ;  Harris 
r.  Johnson,  3  Cranch  311;  Wallace  v.  Rogers,  2  N.  Hamp.  506;  Salem  Ind.  Oa  «. 
Adams,  23  Pick.  25tj ;  Towell  v.  Gatcwood,  2  Scammon,  24  ;  Lamb  v.  Crafts,  12  Met- 
calf,  35-3 ;  Cramer  v.  BradshaAv,  10  John.  484 ;  Mason  v.  Bowe,  16  Vermont,  525  ;  Lamb 
V.  Crafts,  12  Metcalf,  353 ;  Hogins  v.  Plympton,  11  Pick.  97. 

^  To  create  an  ex-press  warranty,  the  word  tsarrant  need  not  be  used,  nor  is  any 
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the  quality  of  the  goods,  may  amount  to  a  warranty,  if  there  he     sale  of 
nothing  to  negative  that  it  was  understood  to  he  such.     Thus,  in      Goods. 
Cave  V,  Coleman  (Z),  an  assertion  hy  the  vendor  of  a  horse,  in  the  s^^n/^^^^ 
course  of  conversation  and  dealing,    and  hefore  the  bargain  was 
complete,  that  "  the  vendee  might  depend  upon  it  that  the  horse  was 
perfectly  quiet  and  free  from  vice,"  was  held  to  be  a  warranty  to 
that  effect.     And  if  a  person,  at  the  time  of  selling  a  horse,  say, 
"  I  never  warrant,  but  he  is  sound  as  far  as  I  know  ;"  an  action  lies 
if  the  horse  were  unsound,  and  the  seller  was  aware  of  the  fact  (m),^ 

It  seems,  moreover,  that  the  custom  of  any  particular  trade,  may  Warranty 
establish  an  implied  warranty,  between  parties  who  transact- business  implied 
therein ;  it  being  presumed,  in  the  absence  of  evidence  to  the  contra-  J^^f**" 
ry,  that  the  dealings  of  the  parties  were  regulated  by  the  custom  (n).^  trade, 
Thus,  in  an  action  on  the  sale  of  some  sheep,  sold  as  stocky  there  was 
evidence  that,  by  the  custom  of  the  trade,  stock  were  understood  to 
be  sheep  that  were  sound ;  whereupon  Heath,  J.,  directed  the  jury, 
thut  this  amounted  to  an  implied  warranty  that  they  were  sound  ; 
and  this  direction  was  not  questioned,  when  the  case  afterward  came 

0  3  M.  &  R.  2 ;  W<)od  v.  Smith,  4  C.  &  P.  211. 
P.  145.    In  Lomi  v.  Tucker.  4  0.  &  I'.  15,        (m)  Wood  v.  Smith,  4  C.  &  P.  45. 
a  repruentation  that    a    picture  was  by        (n)  See,  as  to  implying  a  warranty  of 

Poussin,  seems  to  have  been  considered  title  from  a  custom  of  trade,  iMorley  v. 

to  be  a  warranty  that  it  was  so.    Admis-  Attcnborough,   3   Fxch.    500;    18  L.   J., 

sion  by  letter  of  a  representation,  as  to  a  Ezch.  148  ;  13  Jur.  282. 
horse's  age,  &c.;  Salmon  v.  Wanl,  2  C.  & 


precise  form  of  expression  required ;  any  affirmation  of  the  quality  or  condition  of 
the  thing  sold,  (not  uttered  as  matter  of  opinion  or  belief,)  made  by  the  seller  at  the 
time  of  sale,  for  the  purpose  of  assuring  the  buyer  of  the  truth  of  the  fact  affirmed, 
and  inducing  him  to  make  the  purchase,  if  so  received  and  relied  on  by  the  pur- 
chaser, is  an  express  warranty.  (Osgood  v.  Lewis,  2  Har.  &  Gill,  4^5 ;  Morrill  v.  Wal- 
lace, 9  N.  Hamp.  Ill ;  Iloberts  v.  Morgan,  2  Cowdn,  438;  Beeman  v.  Buck,  3  Verm. 
53 ;  Hawkins  v.  Berry,  5  Oilman,  36 ;  Hillman  v.  Wilcox,  30  Maine,  170 ;  McGregor 
V.  Penn,  9  Yerger,  74 ;  Hcnshaw  v.  Robins,  9  Metcalf,  83,  88 ;  Whitney  v.  Sutton,  11 
Wend.  441 ;  Chapman  v.  March,  19  Johns.  290;  Cook  v.  Mosely,  13  Wend.  277  ;  Ricks 
V.  Dillahunty,  8  Porter,  133  ;  Kinley  v.  Fitzpatrick,  4  Howard,  (Miss.)  59 ;  Anderson 
9.  Burnett,  5  lb.  165;  Towell  v.  Gatewood,  2  Scammon,  24;  Otts  v,  Alderson,  10 
Smedes  &  Marsh.  476.  The  question  whether  the  words  used  amount  to  a  warranty, 
18  said  to  be  for  the  jury  in  Duffee  v.  Mason,  8  Cowen,  25  ;  Whitney  t*.  Sutton,  10 
Wendell,  411 ;  >Iorrill  v.  Wallace,  9  N.  Hamp.  Ill ;  Chapman  v.  March,  19  John.  290. 
See  Waring  v.  Mason,  10  Wendell,  425. 

1  See  Clark  v.  Baker,  11  Metcalf,  186. 

*  See  Oneida  Mannf.  Co.  r.  Lawrence,  4  Cowen,  440 ;  2  Stark.  Ev.  (6th  Am,  ed.)  902, 
B.  1.  An  affirmation  by  the  vendor  that  a  horse  was  not  lame,  made  at  the  time  of 
sale,  and  that  he  would  not  be  afVaid  to  warrant  that  the  horse  was  sound  every  way, 
as  far  as  he  knew,  was  held  to  amount  to  a  warranty.    Cook  v,  Moseley,  13  Wend.  277. 

In  assumpsit  on  a  warranty  upon  an  exchange  of  horses,  the  proof  was,  that  the 
plaintiff  said  to  the  defendant,  that  he  would  not  exchange,  unless  the  dcfLndant 
would  warrant  the  horse  to  be  sound,  to  which  the  defendant  answered,  *'  ho  is  a 
sound  horse  except  the  bunch  on  his  leg.''  The  horse  had  the  glanders.  This  was 
held  to  be  a  warranty.  Roberts  v.  Morgan,  2  Cowen,  438.  See  Beeman  v.  Buck,  3 
Vermont,  53 ;  Ricks  v.  Dillahunty,  8  Porter,  133.  A  representation  made  by  a  ven- 
dor, upon  a  sale  of  flour  in  barrels,  that  it  is  in  quality  superfine,  or  extra  superfine, 
and  worth  a  shilling  a  barrel  more  than  common,  coupled  with  the  assurance  to  the 
purchaser's  agent,  that  he  may  rely  upon  such  representation,  is  a  warranty  of  the 
quality  of  the  flour,  and  the  vendor  is  liable  for  ajiy  defect,  whether  he  knew  it  or 
not    Carley  p.  Wilkins,  6  Barbour  Sup.  Ct  Rep.  6dt. 
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Sale  op  before  the  Court  of  King's  Bench  (o).  But  where  there  is  an  ex- 
GooDs.  press  warranty,  it  cannot  be  restrained  or  varied  by  the  custom  of 
"^^^^^^^"^^^  the  trade.  Thus,  on  a  warranty  of  "  prime  singed  bacon,"  evidence 
Bcnce  of  ^  "^^  admissible  of  a  practice  in  the  bacon  trade  to  receive  bacon  to 
express  a  certain  degree  tainted,  as  prime  singed  bacon  ;  nor  of  a  practice 
warranty. "  to  preclude  the  purchaser  from  all  remedy,  if  he  do  not  discover 
and  point  out  the  defect  by  a  certain  day  (jp). 

Warranty  So  if  the  goods  are  described  in  an  advertisement  or  particular  of 
implied  g^le  as  being  of  a  particular  kind,  this  may  amount  to  a  warranty 
scription,  *^**'  ^^^7  answer  such  description.^  Thus,  where  a  ship  was  adver- 
r  ^400  1  ^5sed*^  for  sale  as  "copper-fastened,"  it  was  held,  that  this  was  a  war- 
^  ranty  that  she  was  so,  according  to  the  understanding  of  the  trade; 

although  the  vendee  had  had  an  opportunity  of  examining  her  (q).^ 
And  so  the  description  of  an  intended  work  or  publication,  such  as 
a  book  or  map,  in  a  book  of  subscriptions,  or  prospectus,  amonntB 
to  an  undertaking  that  the  work  shall  be  conformable  to  the  ac- 
count so  •given  of  it  (r).  But  the  vendor  will  not  be  liable  in  such 
a  case,  if  the  prospectus  or  advertisement  of  sale  cannot  be  incor- 
porated with  the  subsequent  contract  of  purchase  («). 

or  sale  by  And  a  sale  of  goods  by  sample  is,  in  effect,  a  sale  thereof  with 
sample.       warranty  (f).*     But  if  there  be  sale-notes,  or  any   other  written 

(o)  Per  Heath,  J.,  in  Jones  v.  Bowden,  American,  means  that  she  is  the  property 

4  Taunt.  853  ;  and  see  Jd.  847  ;  remarked  of  an  American,  not  that  she  is  American 

upon  in  Gray  v.  Cox,  4  B.  &  C.  110,  114 ;  built ;  Wilson  v.  Backhouse,  Peake,  AddL 

S.  C.  6  D.  &  R.  203,  205.  Ca.  119. 

(p)  Yeats  V.  Pim.  1  Holt,  N.  P.  C.  96 ;  (r)  Paton  v.  Duncan.  3  C.  &  P.  333 ; 

8.  C.  6  Taunt  446.     AlUer  where  the  sale  Teesdale  v.  Anderson,  4  C.  &  P.  198. 

is  by  sample ;  Sanders  v.  Jameson,  2  C.  &  («)  Freeman  v.  Baker,  5  B.  &  Ad.  797, 

K  667.  805. 

ig)  Shepherd  v.  Kain,  6  B.  &  Aid.  240.  (t)  Parkinson  v.  Lee,  2  East^  314  ;  Par- 

A  warranty  in  a  policy  that  a  ship  is  ker  r.  Palmer,  4  B.  &  Aid.  387. 

1  Borrekins  v.  Bevan,  3  Rawle.  23  ;  Hastings  v.  Lovering,  2  Pick.  (2nd  ed.)  214.  It 
is  sufficient,  if  the  goods  are,  in  tpecie,  that  for  which  they  are  sold,  and  are  merchanta- 
ble under  the  denomination  affixed  to  them  by  the  seller.  Jennings  v,  Gratz,  3  Rawle, 
168.  See  Hogins  v.  Plympton,  11  Pick.  99  ;  Borrekins  v,  Bevan,  3  Ba^le,  23 ;  Whit- 
man V.  Freese,  23  Maine,  212 ;  Mixer  v.  Cobum,  11  Metcalf,  662.  ' 

^  A  statement  of  the  quality  of  an  article  in  an  advertisement  does  not  amount  to 
a  warranty,  in  a  case  where  the  purchaser  did  not  rely  upon  the  advertisement,  but 
upon  his  own  judgment  after  an  examination.  Calhoun  v,  Yechio,  3  Wash.  C.  C.  165. 
See  Henshaw  v.  Robins,  9  Metcalf,  83,  86,  87. 

'  On  a  sale  by  sample,  the  vendor  is  responsible  that  the  bulk  of  the  commodity 
shall  be  equal  in  quality  to  the  sample.  Andrews  v.  Kneeland,  6  Cowen,  ^4 ;  The 
Oneida  Manuf.  Co.  v.  Lawrence,  4  Cowen,  440 ;  Beebe  v.  liobert,  12  Wend,  413;  Boor- 
man  v.  Johnson,  12  Wend.  666 ;  Williams  v.  Spofford,  8  Pick.  259  ;  Hastings  v.  Lover- 
ing, 2  Pick.  219  :  Sands  v.  Taylor,  5  Johns.  369 ;  Bradford  v.  Manly,  13  Mass.  139 ; 
Woodworth,  J.,  in  20  Johns.  204  ;  Gallagher  ».  Waring,  9  Wend.  20 ;  Borrekins  r.  Ee- 
van,  3  Rawle,  37  ;  Rose  v.  Beatie,  2  Nott  &  M'Cord,  638 ;  Moses  v.  Mead,  1  Denio,  386 ; 
Beirne  v.  Dord,  2  Sandford  Sup.  Ct.  89.  In  this  case  it  was  held  that  to  constitute  a 
sal*)  by  sample,  the  contract  must  be  made  solely  with  reference  to  the  sample  ;  and 
that  upon  such  a  sale  there  is  an  implied  warranty,  that  the  bulk  of  the  goods  is 
equal  to  the  sample  in  quality  and  soundness.  See  Bradford  v  JManly,  13  Mass.  144, 
Per  Parker  Ch.  J.  Every  sale  of  packed  cotton  is  a  sale  by  sample.  Boorman  v.  Jen- 
kins, 12  Wend.  666 ;  Beebe  v.  Robert,  12  Wend.  413  ;  Oneida  Manufl  Co.  v  Lawrence, 
4  Cowen,  444;  Waring  v.  Mason,  18  Wend.  426 ;  Salisbury  ©.  Stainer,  19  Wend.  169. 

The  meYe  exhibition  of  samples  at  the  time  of  sale,  is  not  of  itself  conolusiTO  evi- 
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agreement,  not  referring  to  the  sample,  there  is  no  sale  by  sample, —     Salb  of 
either  because  the  parties  are  presumed  to  abandon  the  sample  as      Goo»8- 
the  criterion  of  the  quality  of  the  goods,  or,  for  the  more  technical 
reason,  that  parol  evidence  cannot  be  received  to  add  to  or  to  vary  a 
written  agreement.^    In  such  a  case,  therefore,  the   vendee  cannot 

dcnce  of  an  agreement  to  sell  by  sample.  Waring  v.  Mason,  18  Wend.  425.  So  where 
the  purchaser  has  an  opportunity  for  a  personal  examination,  and  is  told  by  the 
seller  to  examine  for  himself,  and  does  examine  the  article  to  be  sold,  being  hemp  in 
bales,  by  cutting  open  and  trying  as  many  of  the  bales  as  he  chooses,  this  was  held 
not  to  ba  a  sale  by  sample,  and  that  there  was  no  warranty  that  the  interior  of  the 
bales  should  correspond  to  the  exterior  of  them.  Salisbury  v,  Stainer,  19  Wendell, 
159.  But  in  Williams  v.  Spofford,  8  Hck.  250,  the  goods  were  purchased  on  an  exam- 
ination of  specimensi  taken  by  the  purchaser  out  of  a  small  aperture  in  the  case  in 
which  they  were  contained,  and  it  was  held  to  be  a  sale  by  sample.  And  in  such  case, 
where  the  article  purchased  was  bought  as  a  seroon  of  indigo,  but  the  greater  part  of 
the  contents  of  the  seroon  proved  to  be  a  different  substance,  and  the  remainder  to 
be  indigo  of  a  quality  inferior  to  the  specimen,  it  was  held  that  the  seller  was  liable 
on  the  warranty  that  the  article  sjld  was  indigo  of  the  same  quality  as  the  sample. 
In  this  case  there  was  a  bill  of  parcels  describing  the  article  as  "  one  seroon  of  indi- 
go." Without  the  sample,  the  purchaser  might  have  held  the  seller  on  this  descrip- 
tion, so  far  as  the  article  was  a  diflferent  substance.    Ante,  398,  note.  • 

1  Where,  on  the  sale  of  articles  of  personal  property,  a  bill  of  sale  was  given,  des- 
cribing the  property  sold,  and  receipting  for  the  price,  but  cpntaining  no  warranty, 
it  was  held,  that  the  purchaser  could  not,  in  an  action  of  assumpsit,  give  parol  evi- 
dence to  prove  a  warranty.  Iteed  v.  Wood,  9  Vermont,  28<j  ;  Mumlbrd  v.  MTherson, 
1  Johns.  414 ;  Reed  v.  Van  Ostrand,  1  Wendell,  424 ;  Wilson  v.  Marsh,  1  Johns.  503 ; 
Batturs  v.  Sellers,  5  Har.  &  J.  117  ;  6  Id.  249  ;  Salem  Ind.  Co.  v.  Adams,  23  Pick.  256 ; 
Lamb  v.  Crafts,  12  Mctcalf,  'SoS ;  Dean  v.  Mason,  4  Conn.  432.  The  writing  is  sup- 
posed to  contain  the  whole  contract  between  the  parties.  Randall  v.  Rhodes,  1  Curtis 
0.  C.  Rep.  90;  Niles  v.  Culver,  8  Barbour  Sup.  Ct.  205.  Where  a  bill  of  sale  of  a 
vessel  is  executed  between  the  parties,  oontaining  a  warranty  of  soundness,  parol 
evidence  is  inadmissible  to  prove  an  additional  warranty  of  soundness.  Pender  v. 
Fobes,  1  Dev.  &  Bat.  2.X).  See  also  Smith  v.  Williams,  1  Carolina  Law,  363 ;  Peltier 
V,  Collins,  3  Wend.  459  ;  Wood  v.  Ashe,  1  Strobhart,  407. 

lA  Bradford  v.  Manly,  13  Mass.  139,  a  bill  of  parcels  was  given  by  the  seller  to 
the  purchaser,  dcsoribing  the  article  sold  as  a  certain  quantity  of ''cloves.''  The 
purchaser  was  allowed  to  prove  that  the  sale  was  by  sample,  and  that  the  article  de- 
livered was  inferior  in  quality  to  the  sample.  So  in'  Williams  v.  Spofford,  8  Pick. 
250,  there  was  a  biU  of  parcels  in  which  the  property  sold  was  described  as  "  one 
seroon  of  indigo."  IVoof  was  admitted  to  show  that  the  sale  was  by  sample,  and 
that  part  of  the  article  delivered  was  a  different  substance,  and  the  residue  was  of  a 
quality  inferior  to  the  sample.  In  Hogins  v.  Plympton,  11  Pick.  97,  there  was  a 
written  agreement  of  the  vendor,  by  which  he  undertook  to  ship  to  the  vendee  a  cer- 
tain quantity  of  '*  good  fine  wine,"  and  acknowledged  the  receipt  of  payment,  and  it 
was  held,  that  this  description  was  too  indefinite  to  amount  to  a  warranty  that  the 
wine  was  of  any  particular  quality,  and  that  the  instrument  in  which  they  were  used 
was  not  the  contract  of  sale,  as  it  presupposed  a  sale  already  made,  and  was  of 
itself  only  a  promise  t^  ship  the  wine,  &c.,  and  in  an  action  by  the  vendee  to  recover 
of  the  vendor  for  delivering  wine  inferior  to  the  description,  parol  proof,  offered  by 
the  vendor,  was  admitted  to  show  the  actual  terms  of  the  sale  and  that  he  shipped 
the  wine  selected  by  the  vendee.  Bradford  v.  Manly,  was  cited  in  this  case,  and  con- 
Bi<lered  in  point.    The  case  of  Wallace  v.  Rogers,  2  N.  Hamp.  506,  was  decided  on 

3'imilar  principles.  In  Horson  v.  Henderson,  1  Foster,  (X.  Hamp.)  Jtep.  224,  where  fk 
ill  of  sale  of  a  horse  was  offered  in  evidence,  containing  also  a  receipt  for  the  price, 
parol  evidence  was  admitted  to  show  that  the  vendor  at  the  time  of  the  sale,  warran- 
ted the  horse  to  be  sound,  as  it  did  not  contradict  or  vary  the  writing.  Allen  v.  Pink, 
4  Mees.  &  W.  140,  was  cited  in  support  of  this  decision,  and  it  seems  to  justify  it 

In  Batturs  r.  Sellers,  5  Har.  &  Johns,  117  ;  6  Id.  249,  it  was  held,  that  the  bill  of 
parcels  in  that  case  was  written  evidence  of  the  contract,  and  could  not  be  added  ta 
or  varied  by  parol  testimony.  So  in  Yates  r.  l^m,  6  Taunt.  446,  the  property  sold 
was  described,  in  a  sale  note,  as  "  prime  singed  bacon  "  this  was  decided  to  amount 
to  a  warranty,  and,  being  in  writing,  could  not  be  added  to  by  oral  evidence.  These 
last  two  cases  were  referred  to  by  Wilde  J.,  in  Henshaw  v.  Robins,  9  Metcalf,  87,  with 
approbation,  so  far  as  they  decide,  that  the  description  in  the  bill  of  parcels  and  sale 
note  amounted  to  a  warranty,  but  he  added^"  Whether  these  decisions  are  well 
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Salb  of  vacate  the  contract,  if  the  goods  are  conformable  to  the  written 
Goods,     warranty,  although  they  differ  from  the  sample  shown  to  him  at  the 

^^^^^^""^^  time  of  the  sale  (u);  whilst,  on  the  other  hand,  an  action  lies  on  the 
written  warranty,  if  the  goods  do  not  answer  the  description  therein 
mentioned,  although  they  agree  with  the  sample  which  was  shown 
when  they  were  bought  (x). 

Effect  of  A  general  warranty  will  not  extend  to  guard  against  defects  that 

5^5^^^  are  plain  and  obvious  to  the  senses  of  the  purchaser,  and  which  re- 
quire no  skill  to  detect  them  ;  as  if  a  horse  be  warranted  perfect, 
and  want  an  ear  or  a  tail  (y).^  But  if,  on  the  sale  of  a  horse,  the 
seller  agree  to  deliver  it  sound  and  free  from  blemish,  at  the  expi- 
ration of  a  specified  period,  the  warranty  will  be  broken  by  a  fault 
in  the  horse  when  delivered,  although  such  defect  existed  and  was 
patent  or  obvious  at  the  time  of  the  sale  (z).^  And  as  some  splints 
cause  lameness,  and  others  do  not,  a  splint  is  not  considered  to  be 
one  of  those  patent  defects  against  which  a  warranty  is  inoperative ; 
so  that,  where  the  defendant  warranted  a  horse  sound  at  the  time 
[  *401  ]  -of  the  contract,  and  the  horse  ^afterwards  became  lame  from  the 
effects  of  a  splint  which  was  visible  when  he  was  bought,  it  was  held 
that  the  warranty  was  broken  (a). 

(u)  Meyer  v.  Eyerth,  4  Camp.  22,  146.  H.  41  b,  pL  4 ;  11  Edw.  4,  6  b.  pL  10. 

(x)  Tye  r.  IVninore.  3  Camp.  462.  u)  Liddard  v.  Kain,  2  Bing.  183. 

(y)   2   Bl.   Com.   165,   166 ;   Finch,   L.  (a)  Margetson  i;.  Wright.  8  Bing.  454 ; 

189 ;  Bntterfield  t»,    Burroughs,   1   Salk.  S.  C.  1  M.  &  Sc.  622 ;  S.  C.  7  Bing.  603. 
211 ;  Southern  v.  Howe,  2  Roll  R.  5.    13 

founded  as  to  the  inadmissibility  of  oral  testimony  in  such  cases,  we  are  not  called 
upon  to  consider  in  the  present  case ;  as  here  no  eyidence  was  offered  to  control  or 
yary  the  description  in  the  bill  of  parcels.  But  we  do  hold,  that  the  description  in  a 
blU  of  parcels  imports  a  warranty  as  before  remarked.  It  is  a  representation  and 
declaration  that  the  article  sold  is  tJ^e  article  described.'' 

In  the  subsequent  case  of  Lamb  v.  Crafts,  12  Metcalf,  353,  it  appeared,  that  C. 
whose  business  was  that  of  collecting  rough  tallow  and  preparing  it  for  maiket, 
made  an  oral  agreement  with  L.  to  furnish  him  with  a  certain  quantity  of  tallow,  of 
ffood  quality  iimd  color ^  at  a  certain  price  per  pound,  and  to  deliyer  it  at  a  certain  place, 
and  afterwards  ftimished  and  deliyered  the  specified  quantity,  and  made  and  signed 
bills  of  parcels  in  which  the  article  was  denominated  "  tallow,"  without  other  des- 
cription or  designation ;  L.  accepted  the  tallow,  and  paid  the  agreed  prioe  for  it 
Upon  these  f^ts,  it  was  held,  that  the  agreement  was  within  the  statute  of  frauds, 
and  that  L.  could  not  recoyer  for  a  breach  of  warranty  made  by  C.  at  the  time  of  the 
agreement,  that  the  tallow  should  be  of  good  quiJity  and  color ;  and  also,  that,  if  the 
deliyery  of  the  tallow  by  C,  and  the  acceptance  and  payment  by  L.  were  to  be  regard- 
ed as  constituting  one  entire  contract  of  sale,  yet  there  was  no  contract  of  warranty, 
because  the  biU  of  parcels,  which  was  the  only  written  memorandum  signed  by  C. 
specified  none,  and  contained  no  description  or  denomination,  from  which  a  warranty 
oould  be  infisrred.  In  this  case,  parol  eyidence  of  the  warranty  was  excluded,  ha- 
oause  it  formed  a  part  of  the  original  agreement,  all  of  which  was  within  the  statute 
of  firauds,  and,  not  beine  in  writing,  none  of  it  could  be  enforced,  and  no  warranty 
accompanied  the  actual  deliyery  of  the  tallow  and  the  giring  and  acceptanoe  of  the 
bills  of  parcels. 

Parol  proof  is  admissible  to  show  a  usage  of  trade  as  to  the  mode  of  making  sales, 
the  written  memorandum  and  the  bought  and  sold  note  being  silent  upon  the  subject. 
Boorman  v.  Jenkins,  12  Wendell,  667.  And  to  proye  that  the  yendor  infbrmed  the 
yendee  at  the  time  of  sale  of  the  defect  charged.    Schuyler  v.  Russ,  2  Cajnes,  202. 

1  See  Long  r.  Hicks,  2  Humph.  305;  Schuyler  v,  Russ,  2  Caines,  202 ;  Uillard  r. 
Moore,  2  Eng.  (Ark.)  166 ;  Richardson  v.  Johnson,  1  Louisiana  Ann.  Rep.  389. 

«  See  House  v.  Fort,  4  Blackf  298 ;  Stucky  v,  Clybum,  Cheyes,  186 ;  Wilson  ».  Fer- 
guson, Cheyes,  190  j  Thompson  v.  Botts,  8  Missouri,  710. 
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Where  goods  are  sold  with  an  express  warranty,  the  Court  will     Salb  oi" 
not  extend  such  warranty  by  inference  or  implication  (b)  ;  and  where     ^^^^ 
there  is  an  express  written,  or,  it  seems,  verbal  warranty,  the  ven-  i^^^^*^^^ 
dee  is  not  at  liberty  to  avail  himself  of  any  representations  not  emr  ^g^JJy 
bodied  in  the  contract,  if  made  by  the  vendor  without  fraud  (<?).*    But  not  to  be ' 
it  seems,  that  if  a  horse  be  sold  at  a  repository,  and  there  be  a  ?^*?^^ 
public  notice  affixed  to  the  walls  of  the  repository,  that  warranties  cation^;  or 
given  there  are  subject  to  certain  conditions,  such  conditions  will  byrepre- 
bind  the  purchaser,  even  although  they  were  not  particularly  refer-  "!J****2?? 
red  to  at  the  time  of  the  sale  and  warranty  (d).^  ied  in  the 

contraot. 

It  appears  to  be  now  settled  that,  if  goods  are  sold  expressly  Sale  "with 
*•  with  all  faults,"  the  seller  is  not  liable  to  an  action  in  respect  of  J^^  w 
latent  defects,  although  he  was  aware  thereof  at  the  time  of  the 
sale,  unless  some  artifice  or  fraud  was  practiced,  to  prevent  the  ven- 
dee from  discovering  such  defects  (e),^  or  unless  there  be  an  express 
warranty  against  some  particular  defect.  Where,  however,  an  ad- 
vertisement for  the  sale  of  a  ship  described  her  as  "  a  copper^fas- 
tened  vessel,"  adding,  "  that  the  vessel  was  to  be  taken  with  all 
faults,  without-  any  allowance  for  any  defects  whatsoever ;"  and  it 
appeared  that  she  was  only  partially  copper-fastened ;  it  was  held 
that  the  vendor  was  liable  (/).  But  where  a  vessel,  which  was  de- 
scribed as  "  teak-built,"  was  sold,  "  to  be  taken  with  all  faults,  with- 
out any  allowance  for  any  defect  or  error  whatsoever ;"  and  it  turned 
out  that  she  was  not  teak-built ;  it  was  held  that  this  was  a  mis- 

(b)  Dickson  v,  Zizinia,  10  0.  E  602.  (e)    Baglehole   v.   Warlters,  3    Gamp. . 

<«)  Wright  V.  Groohes,  1  Scott,  N.  R.  154 ;  Schneider  v.  Heath,  Id.  506 ;  Piek- 

685 ;  Pickering  v,  Dowson,  4  Taunt.  779,  ering  v.  Dowson,  4  Tannt  779,  7S5;  aed 

786 ;  Kain  v.  Old,  2  B.  «fc  C.  634 ;  S.  C.  4  vide  MeUish  v,  Mottenx,  Peake,  R  115. 

D.  &  R.  61 ;  Jones  v.  Bright,  3  M.  &  P.  As  to  the  sale  of  a  term  of  years  in  land, 

173,  per  Best,  C.  J.;  S.  0.  5  Bing.  633.  with  aU  faults  and  defects,  see  Early  v. 

As  to  frauduUfU  representations  in  gener-  Garrett,  9  B.  &  G.  928. 
al ;  Dobell  v.  Steyens,  3  B.  &  G.  6& ;  a        (/)   Shepherd  v,  Kain,  5  B.  &  Aid. 

G.  5D.  ^R.490.  240;  Fletcher  v.  Bowsher,  2  Stark.  R. 

(d)  Bywater  v.  Richardson,  1  A.  &  K  561. 
50^ ;  Mesnard  v.  Aldridge,  3  £sp.  271. 


1  See  Ante,  400,  note ;  Lainer  v,  Auld,  1  Murph.  138 ;  Wells  v.  Spears,  1  M'Cord, 
421 ;  Reed  v.  Wood,  9  Vermont,  285 ;  Austin  v.  Reed,  1  Wendell,  432 ;  Dean  v.  Mason, 
4  Gonn.  432  ;  Peltier  v.  GoUins,  3  Wendell,  459. 

An  express  warranty  excludes  an  implied  one..  Lanier  v,  Auld,  1  Murph.  138. 
Bat  in  WeUs  t>.  Spears,  1  M'Cord,  421 ;  and  Hughes  r.  Banks,  lb.  537,  it  was  held, 
that  an  express  warranty  of  title  does  not  exclude  an  implied  warranty  of  sound- 
ness. See  Boinest  v.  Leignez,  2  Richardson,  464 ;  Wood  v.  Ashe,  3  StrobL  64.  In  a 
sale  of  a  chattel,  neither  the  words  "  warrant  and  defend,"  nor  the  words  "  warrant 
to  be  good  sound  property,  and  healthy,"  constitute  a  covenant  of  title.  Cowan  r. 
SaUman,  4  Dev.  46.  But  see  Duff  v.  lyy,  3  Stewart,  140.  A  warranty  of  the  sound- 
ness of  the  "  person  "  of  a  slave,  includes  a  warranty  of  the  soundness  of  his  mind, 
CaldweU  ».  Wallace,  4  Stew.  &  Porter,  282 ;  Simpson  v.  McKay,  12  Iredell,  141,  But 
a  warranty  that  a  slave  is  healthy  does  not  extend  to  the  mind.  Kelson  v.  Biggers, 
6  Geo.  205.  A  warranty  that  a  slave  is  fit  for  a  particular  work  does  not  extend  to 
his  moral  qualities,  nor  to  his  experience  in  the  particular  business,  unless  specified, 
Howell  V,  Gowles,  6  Orattan,  393. 

*  If  there  be  an  express  refusal  to  warrant,  a  warranty  will  not  be  implied  firom 
drcumstanoes.  Rodrigues  v.  Habershaw,  1  Spears,  314.  See  Bartholomew  r.  Bush- 
nell,  20  Gonn.  271.  ^     ,    ^ 

»  Pcarce  ».  Blackwell.  12  IredeU.  49.  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  ch.  7, 
•ee.  4,  p.  384,^  $eq;  Taylor  v.  Fleet,  4  Barbour  Sup.  Gt  108. 


460 


SUBJEGT-MATTBR  07  CONTRACTS. 


Sale  of    description* of  the  vessel,  which  came  within  the  term  "error,"  and 
OooDB.      ijJjj^^  ^Jj^  vendor  was  not  liahle  as  for  a  breach  of  warranty  {g). 

Warranty  It  is  laid  down  by  Sir  William  Blackstone  (A),  that  "  a  warranty 
f^re  de-  ^^  ^^1  reach  to  things  in  being  at  the  time  of  the  warranty  made, 
feots.  and  not  to  things  infuturo,  as  that  a  horse  is  ^ound  ^at  the  time  of 

f  **402  J  sale,  and  not  that  he  will  be  so  two  years  hence."     But  there  seems 

to  be  no  valid  reason  for  holding  that  a  party  may  not,  upon  good 

consideration,  impose  upon  himself  this  prospective  responsibility. 

And,  ift  Eden  v.  rarkinson  (i),  Lord  Mansfield  said,  "  There  is  no 

doubt  but  you  may  warrant  a  future  event."^ 


Warranty, 

when 

made. 


Rights 

AND  UA- 
UL1TIES  OW 
TBXPAB- 


Lastly,  the  warranty  must  be  made  during  the  treaty  (ft)  ;  and  a 
warranty  made  after  the  sale  is  complete,  or  the  contract  performed, 
will  not  be  binding,  for  want  of  consideration.^  Where,  therefore, 
the  declaration  stated  that,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  bought  a  horse  of  the  defendant 
at  a  certain  price,  the  defendant  promised  that  the  horse  was  free 
from  vice :  it  was  held,  that  this  declaration  disclosed  no  considera- 
tion even  for  an  express  warranty  (Q. 

3.  It  is  not  necessary  to  offer  to  return  the  goods,  previously  to 
bringing  an  action  for  the  breach  of  an  express  warranty,  or  at  any 
other  time  (rti) ;  nor  is  there  any  occasion  even  to  give  notice  to  the 
seller  of  the  breach  of  warranty ;  ^  though  the  not  giving  such  no- 
tice will  raise  a  strong  presumption  against  the  buyer,  that  the 
goods,  at  the  time  of  the  sale,  had  not  the  defect  complained  of, 
and  will  make  the  proof  on  his  part  much  more  diflBcult  (n).  But 
if  the  warranty  be  coupled  with  an  express  undertaking,  to  take 
back  the  goods  and  return  the  money  if,  on  trial,  the  goods  should 
be  found  defective  ;  the  buyer  must,  in  such  case,  return  the  article 


(g)  Taylor  v.  BuUen,  6  Exoh.  779 ;  1 
Eng.  Law  &  Eq.  472. 
(A)  3B1.  Com.  166. 
1%)  Dougl.  73o. 

Ik)  West  V.  Jackson,  16  Q.  B.  280. 
\l)  Roscorla  ».  Thomas,  3  Q.  B.  234. 
(ffi)   Pateshall  v.  Tranter,  3  A.   &  E. 


103;  Fielder  v.  Starkin,  1  H.  Bl.  17; 
Buchanan  r.  Parnshaw,  2  T.  &  K  745; 
Poulton  V,  Lattimore,  9  B.  &  C.  2o9. 

(n)  Per  Ix)rd  Loughborough,  Fielding 
».  Starkin,  1  H.  Bl.  19  ;  Poulton  v,  Latti- 
more, 9  B.  &  C.  269. 


1  See  Upton  v.  SuflFolk  County  Mills,  Sup.  Court  Mass.  Suff.  Nov.  T.  1853. 

2  Burdit  V.  Burdit,  2  Marsh.  143 ;  moss  v.  Kittredge,  6  Vermont,  28 ;  Reed  v.  Wood, 
9  Vermont,  285 ;  Towell  v,  Gatewood,  2  Scommon,  24 ;  Year  Book,  6  Hen.  7.  7  ;  Hogins 
V.  Plympton,  11  Pick.  99,  100.  Generally,  a  warranty  of  an  article  sold  should  be 
made  at  the  time  of  sale ;  but  if,  when  parties  first  are  in  treaty  respecting  the  sale, 
the  owner  oflbrs  to  warrant  the  article,  the  warranty  will  be  binding,  although  the 
sale  does  not  take  place  till  some  days  afterwards.  Wllmot  v,  Hurd,  11  Wend.  584. 
See  Hogins  v.  I'lympton,  11  I'ick.  99,  100.  - 

8  Kellogg  ».  Denslow,  14  Conn.  411;  Osborne  p.  Fuller,  14  Conn.  529;  Be^be  r. 
Robert,  12  Wendell,  413  ;  Waring  v.  Mason,  18  Wendell,  425 ;  Thompson  v.  Botts,  8 
Missouri,  710;  Milton  v,  Rowland,  11  Alabama,  732 ;  Taymon  v,  Mitchell,  1  Maryland 
Ch.  Decis.  49G  ;  Carter  v.  Stfennet,  10  B.  Monroe,  250 ;  Parker  v.  Tringle,  2  Strobhart* 
242 :  Komegay  v.  White,  10  Alabama,  255  ;  Borrekins  r.  Beyan,  3  Rawle,  23 ;  Cozzins 
V.  Whitaker,  3  Stew.  &  Port.  322 ;  Rutter  v.  Blake.  2  Harr.  &  John.  350  ;  Cottle  r. 
Wilson,  1  Louisiana  Ann.  Rep.  4.  But  where  a  bell  was  warranted  not  to  crack  within 
a  year^  and  the  vendor  promised  to  recast  it  if  it  did,  he  was  held  not  liable  on  his 
warranty,  without  notice,  and  neglect  to  recaat  it.    Hills  v.  Bannister,  8  Cowen,  31 
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as  BOOH  as  he  discovers  its  faults,  or  within  a  reasonable  time  after-     Saub  of 
wards ;  and,  if  he  do  not,  he  will  not  be  entitled  to  sue  on  the  war-     Goods. 
ranty,  unless  he  has  been  induced  to  prolong  the  trial,  by  some  sub-  ^*-^"^^'"^^ 
sequent  misrepresentation  on  the  part  of  the  seller  (o).^ 

Where  an  offer  to  return  is  made  by  the  vendee  within  a  reason- 
able time,  and  the  seller  is  legally  bound  to  take  the  goods  back, 
but  refuses  to  do  so,  they  remain  at  his  risk  (p).^ 

In  the  case  of  an  executory  contract,  as  distinguished  from  the  when  the 
sale  of  a  specific  chattel,  e.  g.  where  an  article  is  ordered  from  a  sendee 
manufacturer^  who  contracts  that  it  shall  be  of  a  certain  quality,  or  JJ^^  ^ 
fit  for  a  certain  purpose,  the  purchaser  may  either  refuse  to  receive,  warranted 
or  he  may  return  the  article,  as  soon  as  he  detects  ite  deficiency,  «^cle. 
and  may  thereby  wholly  defeat  an  action  for  the  price,  **provided  he  [  *403  ] 
has  done  nothing  more,  in  the  interim,  than  was  necessary  to  give 
it  a  fair  trial  (q).^ 

Thus,  in  Poulton  v.  Lattimore  (r),  which  was  an  action  for  the 
price  of  cinq-foin  seed,  it  appeared  that  the  vendor,  the  plaintiff, 
had  warranted  it  good  new  growing  seed.  Soon  after  the  sale,  the 
defendant  was  told  by  a  skilful  person,  that  it  did  not  correspond 
with  the  warranty ;  but  the  defendant  did  not  communicate  this  to 
the  plaintiff,  or  return  the  seed.  On  the  contrary,  he  sowed  part, 
and  sold  the  residue  to  two  persons.  The  seed  would  not  grow,  and 
was  unproductive ;  and  the  persons  to  whom  the  defendant  had  sold 
part  did  not  pay  him,  and  declared  they  never  would :  and  it  was 
held  that,  from  the  nature  of  the  article  and  of  the  warranty,  the 
buyer  was  entitled  to  try  the  seed  by  sowing  it ;  and  that,  as  no  ad- 
vantage had  accrued  from  the  seed,  the  plaintiff  could  not  recover 
any  part  of  the  price.  And  so,  where  a  party  had  bought  a  specific 
cargo  of  guano,  which  was  expected  by  a  particular  ship,  and  was 
warranted  to  be  of  a  certain  quality:  it  was  held  that  he  had 
a  right,  on  the  arrival  of  the  ship,  to  inspect  such  cargo  before  it 
was  delivered  to  him,  in  order  to  ascertain  whether  the  warranty 

(p)  Adam  v.  Richards,  2  H.  Bl.  573.  Lord  Tenter4en,  C.  J.;  MondeU  v.  Steel,  8 

{p)  OTteU  V.  Smith,  1  Stark.  R.  107.         M.  <fe  W.  871. 

(9)  Street  v,  Blay,  2  B.  &  Ad.  463,  per        (r)  9  B.  &  C.  259. 

1  If,  upon  a  sale  with  a  warranty,  or  if,  bj  the  special  terms  of  the  contract,  the 
Tendee  is  at  Ubertv  to  return  the  article  sold,  an  offer  to  return  it  is  equivalent  to  an 
offer  accepted  by  the  vendor ;  and  in  that  case,  the  contract  is  rescinded  and  at  an 
end,  which  is  a  sufficient  defence  to  an  action  brought  by  the  vendor  for  the  purchase- 
money,  or  to  enable  the  vendee  to  maintain  an  action  for  money  had  and  received  in 
case  the  purchase-money  has  been  paid.  The  consequences  are  the  same  where  the 
Bale  is  absolute,  and  the  vendor  afterwards  consents,  unconditionally,  to  take  back 
the  property ;  because,  in  both,  the  contract  is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  is  well  entitled  to  retain  the  purchase-money  in  the  one  case, 
or  to  recover  it  back  in  the  other.  But  if  the  sale  be  absolute,  and  there  be  no  sub- 
sequent agreement  or  consent  of  the  vendor  to  take  back  the  article,  the  contract  re- 
mains open,  and  the  vendee  is  put  to  his  action  on  the  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  unsoundness  of  the  article,  and  the  vendee  tendered  a 
return  of  it  within  a  reasonable  time.  Per  Washington,  J.,  in  Thornton  v.  Wynn,  12 
Wheat.  193 ;  Williams  v.  Hart,  2  Humph.  (Tenn.)  68;  Kase  v,  John,  10  Watts,  107  ; 
Fuentes  v.  Caballero,  1  Louisiana  Ann.  Rep.  27. 

3  See  Butler  tf.  Blake,  2  Harr.  <&  John.  350. 

>  Freeman  v.  Clute,  3  Barbour  Sup.  Ct.  424 ;  Howard  v.  Hoey.  23  WendeU,  350 ; 
Moses  f.  Mead,  1  Denio,  378. 
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Salb  of     had  beeu  complied  with ;  and  that,  if  it  had  not,  he  might  reject  the 
^^^^      cargo  altogether  (s). 
"Jf^T*^^       So  the  purchaser  of  a  commodity,  which  is  to  be  afterwards  de- 
by sample,  ^^^^red  according  to  sample,  is  not  bound  to  receive  the  bulk;  or, 
if  it  has  been  received,  he  nlay  return  it  within  a  reasonable  time, 
provided  it  be  not  agreeable  to  the  sample  (f).     So  where  there  is  a 
custom  of  trade,  as  to  returning  or  making  an  allowance  for  such 
of  the  goods  as  do  not  answer  the  sample,  the  vendee  may  claim 
the  benefit  thereof,  if  he  have^  elected  to  comply  with  it  within  a 
reasonable  time  (w).^     And  on  a  sale  of  goods  by  sample,  the  buyer 
has  a  right  to  inspect  the  whole  in  bulk,  at  any  proper  and  conven- 
ient time ;  and  if  the  seller  refuse  to  allow  such  inspection,  the 
buyer  may  immediately  rescind  the  contract  (z). 
Riile  in  But  where  the  contract  of  sale  and  warranty  have  reference  to  a 

B^of        specific  article,  which  was  in  esse  and  seen  by  the  purchaser  before 
specific       delivery  thereof  to  him,  and  the  purchaser  has  accepted  the  article, 
article.       — even  though  he  accepted  it  before  he  discovered  the  breach  of 
warranty, — the  fact  of  his  tendering  or  returning  it  to  the  vendor, 
[  *404  ]  is  no  defence  to  an  action  for  the  price.^   Thus,  in  Street  ^,  Blay  (y). 
Lord  Tenderden,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said  :  "  It  is  not  necessary  to  decide  whether,  in  any  case,  the  pur- 
chaser of  a  specific  chattel  who,  having  had  an  opportunity  of  ex- 
ercising his  judgment  upon  it,  has  bought  it  with  a  warranty  that 
it  is  of  any  particular  quality  or  description,  and  actually  accepted 
and  received  it  into  his  possession,  can  afterwards,  upon  discovering 
that  the  warranty  has  not  been  complied  with,  of  his  own  will  only, 
without  the  concurrence  of  the  other  contracting  party,  return  the 
chattel  to  the  vendor,  and  exonerate  himself  from  the  paytnent  of 
the  price,  on  the  ground  that  he  has  never  received  that  article 
which  he  stipulated  to  purchase.     There  is,  indeed,  authority  for 
that  position  (z).     It  is,  however,  extremely  difficult,  indeed  impossi- 
ble, to  reconcile  this  doctrine  with  those  cases  in  which  it  has  been 
held,  that  where  the  property  in  the  specific  chattel  has  passed  to  the 
vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the  breach 
of  the  warranty,  to  return  the  article  and  revest  the  property  in 
the  vendor,  and  recover  the  price  as  money  paid  on  a  consideration 
which  has  failed  ;  but  must  sue  upon  the  warranty ;  unless  there  has 
been  a  condition  in  the  contract  authof*izing  the  return,  or  the  vendor 
has  received  back  the  chattel,  or  has  been  guilty  of  s,  frauds  which 
destroys  the  contract  altogether.^    If  these  cases  are  rightly  decided, 

(«)  Toulmin  ».  Hedley,  2  C.  &  K.  157.  C.  2  D.  &  R.  23. 

{t)  See  per  Cur.,  Street  v.  Blay,  2  B.  &        (y)  2  B.  A;  Ad.  460. 
Ad.  456,  463 ;  Sanders  v.  Jameson,  2  C.  &        (a)  His  lordship  referred  to  Lord  Eldon's 

K.  557  ;  Cooke  v.  Kiddelien,  1  C.  &  K!  561.  dictum,  in  Curtis  v,  Hannaj,  3  Esp.  R.  83, 

(u)  Cooke  V.  Riddelien,  mpra,  and  to  Starkie  on  Eridenoe,  1st  edit.,  part 

(z)  Lorjrmer  v.  Smith,  1  B.  &  C.  1 ;  S.  4,  p.  646. 


^  See  Clark  v.  Baker,  11  Metcalf,  186. 

2  But  see  Parley  v,  Balch,  23  Pick.  283  ;  Conner  i;.  Henderson,  15  Mass.  319  ;  Kim- 
baU  V.  Cunningham,  4  Mass.  502. 

>  See  Carter  v.  Walker,  2  Richardson,  40.  In  Dorr  v.  Fisher,  1  Cashing,  271,  274, 
Shaw  Ch.  J.  said ;— A  warranty  **  is  not  strictly  a  condition,  for  it  neither  saspends 
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and  we  think  they  arc,  and  they  certainly  have  been  always  acted     Salb  of 

upon,  it  is  clear  that  the  purchaser  cannot,  by  his  own  act  alone,  un-      Goods. 

less  in  the  excepted  cases  before  mentioned,  revest  the  property  in  ^-^"^^"^-^ 

the  seller,  and  recover  the  price  when  paid,  on  the  ground  of  the 

total  failure  of  consideration ;  and  it  seems  to  follow,  that  he  cannot, 

by  the  same  means,  protect  himself  from  the  payment  of  the  price 

on  the  same  ground."     And  this  doctrine  is  now  well  settled ;  so  that 

where  a  warranty  is  broken  in  such  a  case,  the  vendee's  only  remedy 

is  by  bringing  a  cross  action,  or  by  giving  evidence  of  the  breach 

of  warranty,  in  reduction  of  the  sum  sought  to  be  recovered  as  the 

price  of  the  goods  (a).^ 

And  it  would  seem  that  the  same  rule  holds,  where  specific  goods 
are  sold  by  sample  (b), 

H    the   goods   have   been   returned,   the  vendee  will   be   enti-  Effect  of 
tied  to  recover   the   whole  price ;  if  kept,  the  difference  between  return,  in 
the   value  and  the  price;*   or  he  may  sell  the   goods   for  what  ^^^^^ 

(a)    Parsons  v.  Sexton.   4  C.  B.  899 ;    pertz  ».  Denton,  1  C.  &  M.  207 ;  Toulmin 
OUirant  v,  Bayley,  6  Q.  B.  288 ;  Chanter    v.  Hedley,  mpra. 
•o.  Hopkins,  4  M.  &  W.  399  ;  and  see  Gom-        (b)  See  Dawson  v,  Oollis,  10  0.  B.  523. 

nor  defeats  the  completion  of  the  sale,  the  vesting  of  the  thins  sold  in  the  vendee, 
nor  the  right  to  the  pnrchase-money  in  the  vendor.  And,  notwithstanding  such  war- 
ranty, or  any  breach  of  it,  the  vendee  may  hold  the  goods,  and  have  a  remedy  for  his 
damages  by  action.  But  to  avoid  circuity  of  action,  a  warranty,  may  be  treated  as  a 
condition  snbsequent,  at  the  election  of  the  vendee,  who  may,  upon  a  breach  thereof, 
rescind  the  contract,  and  recover  back  the  amount  of  his  purchase-money,  as  in  case 
of  fraud.  Bat,  if  he  does  this,  he  must  first  return  the  property  sold,  or  do  every- 
thing in  his  power  requisite  to  a  complete  restoration  of  the  property  to  the  vendor, 
and  without  this,  he  cannot  recover.  Conner  v.  Henderson,  15  Mass.  319 ;  Kimball  v, 
Goiuiingham,  4  Mass.  502  ;  Perley  v,  Balch.  23  Pick.  233.  Such  a  restoration  of  the 
goods,  and  of  all  other  benefits  derived  fVom  the  sale,  is  a  direct  condition,  without  a 
compliance  with  which,  the  vendee  cannot  rescind  the  contract,  and  recover  back  the 
money  or  other  property,  paid  or  delivered  on  the  contract."  Such  is  the  rule  in 
Maryland.  Hyatt  v,  Boyle,  5  Gill,  &  John.  121.  In  that  state,  the  vendee  may  sue 
Ibr  a  breach  of  warranty,  without  returning  the  goods ;  or  he  may  rescind  the  con- 
tract by  returning  or  offering  to  return  them  within  a  reasonable  time  and  sue  for 
and  recover  back  the  purchase-money.  This  reasonable  time  for  rescinding  the  sale 
by  returning  or  offering  to  return  tl^  goods  is  to  be  computed  from  the  time  the  un- 
soundness is  discovered,  and  not  from  the  date  of  the  contract.  Taymon  v,  Mitchell, 
1  Maryland  Ch.  Decis.  496.  Such  is  the  rule  in  Maine.  Marston  v.  Knight,  29  Maine, 
811.    See  2  Kent,  (5th  ed.)  480.  and  notes. 

But  there  are  decisions  of  eminent  courts,  which  follow  the  rule  in  the  text,  and 
timit  the  right  to  return  the  goods  for  a  breach  of  warranty  to  cases  of  fraud,  or  of 
express  agreement  to  that  effect  between  the  parties.  Sec  Kase  v.  John,  10  Watts, 
109 :  Voorhees  v.  Earl,  2  Hill,  288 ;  Lightbum  v.  Cooper,  1  Dana,  273 ;  Cary  v,  Gru- 
man,  4  Hill,  626 ;  Thornton  v.  Wynn,  12  Wheaton,  193  ;  Allen  v.  Anderson,  3  Humph. 
681 ;  West  v.  Cutting,  19  Vermont,  536. 

1  See  Parker  v.  Pringle,  2  Strobhart,  242 ;  Kase  v.  John,  10  Watts,  109 ;  Voorhees  v. 
Earl,  2  Hill,  288 ;  Thornton  v.  Wynn,  12  Wheaton,  193 ;  West  v.  Cutting,  19  Vermont, 
636 ;  Milton  v.  Rowland,  11  Alabama,  732. 

«  Gary  v.  Gmman,  4  Hill,  625 ;  Voorhees  v.  Earl,  2  Hill,  288 ;  Thornton  v.  Thomp- 
aon,  4  Grattan,  121.  A  warranty  binds  the  party  entering  into  it  to  repay  the  differ- 
ence between  the  actual  value  ot  the  article  sold,  and  that  of  an  article  such  as  the 
article  sold  was  warranted  to  be.  If  the  article  sold  proves  wholly  worthless,  then 
the  vendee  shall  recover  what  would  have  been  its  value  to  himself  at  the  time  of  the 
wmrranty,  had  it  been,  in  fact,  what  it  was  warranted  to  be.  "iVtma  fadcj  the  price 
first  paid  Ibr  the  article  is  good  evidence  of  its  value,  in  one  sense.  But  the  value  is 
not  the  same  to  both  parties ;  and  no  merchant  would  make  a  purchase  unless  the  goods 
bought  were  worth  more  to  him  than  the  amount  he  pays  for  them.  In  this  country 
the  established  rule,  in  relation  to  damages  in  such  actions,  is,  that  the  plaintiff  may 
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Sale  of 
Goods. 


[  «»405  ] 


Effect  of 
omitting 
to  return, 
or  object 
to  the 
goods. 


he  can  get,  and  recover  the  residue  of  the  price  in  damages  (c)} 
**If  the  vendee  do  not  return  the  goods  within  a  reasonable  time ; 
or  if,  before  objecting  to  their  quality,  he  exercises  any  act  of  own- 
ership over  them,  e.  g.  by  attempting  to  re-sell  them,  he  cannot  after- 
wards repudiate  the  contract ;  although  he  may  still  sue  the  vendor 
for  the  breach  of  warranty  (d). 

There  are,  however,  some  decisions  which  appear  to  favor  the 
opinion,  that  the  omission  by  the  vendee  to  return  the  goods  or  to  offer 
to  do  so,  within  a  reasonable  time,  or  to  complain  of  the  breach  of 
warranty,  will  debar  him  from  relying  upon  such  breach   of  war- 
ranty in  an  action  for  the  price  ;  even  in  cases  where  an  early  objec- 
tion to,  or  return  of  the  goods,  might  have  given  him  a  right  to  re- 
duce the  price.     Thus,  in  Grimaldi  v.  White  (c),  the  defendant  had 
agreed  to  purchase,  at  a  stipulated  price,  a  painting,  which  was  to  be 
executed  conformably  to  a  specimen  exhibited.     The  painting  was 
found,  on  delivery,  to  be  of  inferior  execution,  but  the  buyer,  though 
he  objected,  did  not  return  it :  and  it  was  held  that  he  could  not,  in 
an  action  for  goods  sold,  set  up  the  inferiority  of  it  to  the  specimen, 
because  he  should  have  returned  it,  and  so  have  rescinded  the  con- 
tract.    So,  in  Groning  v.  Mendham  (/),  where  the  action  was  brought 
for  the  price  of  clover  seed,  sold  by  sample,  Lord  Ellenborough 
held,  that  before  the  defendant  could  go  into  such  a  defence,  he 
must  prove  that  he  gave  notice  of  his  objection  to  the  seller,  and 
offered  to  return  the  seed.     Again,  in  Hopkins  v.  Appleby  (^),  the 
action  was  for  goods  sold  and  delivered.     The  defendant,  who  was  a 
soapmaker,  bought  of  the  plaintiff  eight  sarrands  of  Spanish  baril- 
la, warranted  to  be  of  the  best  quality.     Immediately  after  the  ar- 
rival of  the  barilla,  the  defendant  mixed  the  contents  of  the  eight 
sarranda  together,  and  proceeded  to  use  it  for  the  manufacture  of 
soap.     It  appeared,  upon  trial,  that  the  barilla  was  of  so  inferior  a 
quality,  that  it  required  nearly  double  the  usual  quantity  in  order  to 
complete  the  process  of  soap-making.     He  continued,  nevertheless, 
to  use  it  without  making  any  complaint ;  and,  in  fact,  made  no  re- 
monstrance, until  the  whole  of  the  barilla  had  been  consumed  in 
eight  successive  boilings.     The  defence  was,  that  the  barilla  was 
not  of  the  quality  stipulated  for,  and  the  defendant  paid  into  court 
as  much  as  he  contended  it  was  really  worth ;  and  it  was  insisted 
that,  since  the  article  was  warranted,  he  was  not  bound  to  return  it 
upon  discovering  its  inferiority,  or  even  give  notice  of  the  defect. 
But  Lord  Ellenborough  ruled  that,  as  the  vendee  had  given  no  no- 
[  *406  ]  tice  to  the  vendor  of  any  *^  defect  in  the  article,  and  had  deprived 

(c)  Caswell  v.  Coare,  1    Taunt  666 ;    7  East,  479. 

Oermaine  v.  Burton,  3  Stark.  82.  (/)    1  Stark.   B.  257.    See  Basten  v. 

(d)  Parker  v.  Palmer,  4  B.  &  Aid.  387.    Butter,  supra, 

(«)  4  ifep.  R  96,    See  Basten  ».  Butter,        (g)  1  Stark.  R.  477. 


recover  what  he  can  show,  that  he  has  actually  lost.  A  subsequent  sale  by  the  Ten- 
dee  of  the  article  warranted  is  evidence  of  its  value  to  him.''  Beggio  v.  Braggiotti,  7 
Gushing,  166.  See  Thornton  v.  Thompson,  4  Orattan,  121 ;  Gary  v,  Gruman,  4  HiU, 
626 ;  Gomstock  v.  Hutchinson,  10  Barbour  Sup.  Ct  211 ;  Glover  v.  Hutson,  2  M'Mul- 
Ian,  109 ;  Seibles  v.  Blaokwell,^l  lb.  66 ;  Tezada  v.  Gamp,  Walker,  150. 
1  See  Woodward  v.  Thatcher,  21  Vermont,  580. 
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» 

him  of  the  means  of  proving  its  value  hy  the  proper  testimony,  he,    Salb  or 
the  vendee,  could  not  set  up  the  alleged  defect  as  a  defence.     So,  in     CKwdb* 
Milner  v.  Tucker  (A), — where  it  appeared  that  a  party  contracted  to  ^■^'>^''*^^ 
supply  a  chandelier  sufficient  to  light  a  room  of  given  dimensions ; 
and  that  the  buyer  kept  the  chandelier  for  six  months,  and  then  re- 
turned it — it  was  held  that  he  was  bound  to  pay  for  it,  although  it 
was  not  made  according  to  the  contract.^ 

And,  in  Fisher  v.  Samuda  (z),  it  was  held,  that  as  soon  as  the  pur- 
chaser of  goods  discovers  that  they  do  not  answer  the  order,  he 
ought  to  return  them  to  the  vendor,  or  send  him  notice  to  take 
them  ;  and  that,  if  he  do  neither,  he  cannot  afterwards  maintain  an  ac^ 
tion,  on  the  ground  of  the  article  being  quite  unfit  for  the  purpose 
for  which  it  was  ordered.^ 

But  these  cases  may  now  be  considered  as  overruled ;  and  the  Evidence 
true  principle  would  seem  to  be,  that  where  a  party  may  refuse  to  ^f  ^^rJ^. 
receive  the  goods,  or  nray  return  them  if  they  be  not  such  as  he  tj  in  re- 
bargained  for,  the  acceptance  or  non-return  thereof  merely  aflfords  ductioa  of 
evidence  of  a  new  contract  on  a  quantum  valebant  (k).  damages. 

Where,  therefore,  the  vendor  of  a  warranted  article,  whether  it 
be  a  specific  chattel  or  not,  sues  for  the  price  or  value,  it  is  compe- 
tent to  the  purchaser,  in  all  cases,  to  prove  the  breach  of  warranty 
in  reduction  of  the  damages  ;^  and  the  sum  to  be  recovered  for  the 
price  of  the  article,  will  be  reduced,  by  so  much  as  the  article  was 
diminished  in  value  by  the  non-compliance  with  the  warranty  (2). 

The  vendee,  however,  cannot,  in  such  a  case,  give  evidence  of  any  Conse- 

..   T    J  r        •     i.  c.  \  •  •         i?  quential 

consequential  damage, — as,  tor  mstancc,  ot  damage  arismg  irom  damages. 

the  loss  of  a  bargain  for  the  re-sale  of  the  goods  (m).*     But  he 

may  maintain  a  cross  action  for  such  damages ;  and  it  will  be  no 

bar  to  this  action,  thlit  in  the  action  by  the  vendor  for  the  price,  he 

fave  evidence  of  the  diminished  value  of  the  goods,  owing  to  the 
reach  of  warranty  (n). 
And  it  seems,  that  if  a  bill  of  exchange  or  promissory  note  has  Breach  of 
been  given  for  goods,  which  were  warranted  to  be  of  a  particular  f  ^^^^^^y 

Bwer  to  an 

(A)  1  C.  &  P.  15 ;  and  see  Percival  v.        (t)  ^rondell  v.  Steel,  8  M.  &  W.  858,  action  en 

Blake,  2  C.  &  P.  514,  where  the  poods  870 ;  Allen  v.  Cameron,  1  C.  &  M.  832 ;  a  bill  giv- 

wcre  kept  two  months  without  objection ;  Thornton  v.  Place,  1  Moo.  &  Rob.  218;  en  for  the 

and  Cash  v.  Giles,  3  C.  &  P.  407,  where  Cormack  r.  Cfillis,  cited  7  East,  480;  King  price,  un- 

thc  goods    (a    threshing  machine)    were  v.  Boston,  Id.' 481,  n.;  Germaine  v.  Barton,  less  the 

kept  several  years  without  complaint,  but  3  Stark.  K.  32  ;  Basten  v.  Butter,  7  East,  goods  are 

only  used  twice,  and  were  of  little  or  no  480.    And    see,    particularly.    Street    v,  of  no  val- 

Talue  ;  and  it  was  held  that  the  yendees  Blay,  2  B.  &  Ad.  456.  ue. 
were  liable  for  the  price.                                     (m)    Mondell  v.  St«el,  supra;  Clare  v, 

(0  1  Camp.  190.  Maynard,  6  A.  &  E.  519. 
(*)  Mondell  v.  Steel,  8  M.  &  W.  858,         (n)   MondeU  v.  Steel,   stqn-a;  Rigge  w. 

871 ;  and  see  2  Smith,  L.  C.  16,  17.  Burbidge.  15  M.  &  W.  598. 


1  See  KeUogg  v.  Denslow,  14  Conn.  411 ;  Dewey  t;.  Erie  Borough,  14  Penn.  State 
Rep.  411. 

a  See  Boorman  v,  Johnson,  12  WendeU,  566 ;  Thornton  v.  Wynn,  12  Wheaton,  183 ; 
Sands  v,  Taylor,  5  John.  396 ;  2  Kent,  (5th  ed.)  480. 

■  See  post,  407,  note;  Harrington  v.  Stratton,  22  Pick.  510 ;  Dorr  v.  Fisher,  1  Cash- 
ing. 275 ;  Mixer  v.  Coburn,  11  Metcalf,  561 ;  Parker  ».  Pringle,  2  Strobhart,  242.  The 
burthen  of  proof  is  on  the  purchaser,  in  such  case,  to  show  that  the  quality  of  the 
article  does  not  correspond  with  the  warranty.    Dorr  9.  Fisher,  1  Cushing,  274^ 

*  See  Ueming  v.  Withers,  3  BreTard,  458. 
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Baxm  ow     quality  or  description,  the  vendee  has  no  defence,  even  pro  tandOf 
^^^^     *to  an  action  upon  the  billy  though  brought  by  the  vendor,  merely 
^'•^'^^^^^^   upon  the  ground  that  the  goods  are  of  an  inferior  quality  or  de- 
[  *407  J  Bcription ;  but  that  he  may  defend  the  action  on  the  bill  in  toto,  if 
it  be  brought  by  the  vendor,  where  there  has  been  a  total  failure  of 
consideration,  in  consequence  of  the  goods  being  of  no  value,  pro- 
vided he,  the  vendee,  has  repudiated  the  contract.^    The  difference 
is  between  an  action  for  the  price  of  the  goods,  and  an  action  upon 
the  security  given  for  them.     In  the  former,  the  partial  failure  of  con- 
sideration will  afford  a  defence,  pro  ttmtOy  and  the  real  value  may 
be  inquired  into ;  but  it  is  otherwise  in  cases  where  a  bill  or  note 
has  been  given  for  the  price,  an  instrument  of  that  kind  being  in 
its  nature  entire ;  and  the  only  remedy,  therefore,  in  such  cases,  is 
by  cross  action,  unless  the  defendant  can  show  that  there  is  nothing 
recoverable  (p).^ 

'^^"^  ^         4.  It  is  necessary  for  the  plaintiff,  in  an  action  on  a  warranty,  to 
"  ^'   prove  clearly  the  breach  thereof  {q).     But  the  defendant's  knowledge 
of  the  defect  or  bad  quality  of  the  goods  need  not  be  proved  (r)? 


WlBRAinT. 
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i)  Morgan  v,  Richardson,  1  Camp.  40,  356 ;  Shepherd  v.  Pybus,  4  Scott,  N.  R. 

Tje  V,  Gwynne,  2  Camp.  346;  Obbard  434,  449  ;  Eaves  v.  Bison,  2  Taunt.  343; 
V,  Betham,  M.  &  M.  483 ;  Archer  v.  Bam-  Elton  r.  Jordan,  1  Stark.  R.  127  ;  Gar- 
ford,  3  Stark.  176  ;  SpiUer  v.  Westlake,  2  ment  v.  Barrs,  2  Esp.  673  ;  Borradailc  r. 
B.  &  Ad.  155.  Efifeot  of  fraud  in  this  Brunton,  8  Taunt  535 ;  8.  C.  2  Moore, 
case.  Lewis  v.  Cosgraye,  2  Taunt.  2.  582. 

(q)  See  Camao  v,  Warriner,  1   C.  B.  (r)  Williamson  t>.  Allison,  2  East,  446. 

1  In  an  action  on  a  promissory  note  given  for  the  price  of  goods  sold  with  a  war- 
ranty, it  is  a  good  defence,  that  the  goods  turned  out  to  be  of  no  value.  And  in  such 
case  it  is  not  necessary  to  show  that  the  goods  were  returned.  Shepherd  r.  Temple,  3 
N.  Hamp.  455 ;  Perley  v,  Balch,  23  Pick.  283.  See  Bliss  v,  Negus,  8  Mass.  46 ;  Conner 
V.  Henderson,  15  Mass.  319 ;  Kimball  v.  Cunningham,  4  Mass.  502 ;  Bayley  on  Bills, 
^2d  Am.  ed.)  537,  538 ;  Beocker  v.  Yrooman,  13  Johns.  302 ;  Knapp  v.  Lee,  3  Pick. 
457  ;  Dickenson  v.  Hall,  14  Pick.  217 ;  Donelson  v.  Young,  1  Meigs,  155.  It  is  other- 
wise, when  the  seller  has  made  no  warranty  and  practiced  no  fraud.  Ricks  v,  IHUa- 
hunl7,  8  Porter,  133. 

3  In  an  action  by  the  payee  against  the  maker  of  a  promissory  note  ^ven  for  the 
price  of  a  chattel,  it  is  competent  for  the  maker  to  prove,  in  reduction  of  damages, 
that  the  sale  was  effected  by  means  of  false  representations  of  the  value  of  the  chat> 
tel,  on  the  part  of  the  payee,  although  the  chattel  has  not  been  returned  or  tendered 
to  him,  Harrington  v.  Stratton,  22  Pick.  510 ;  Rasbcrry  v,  Moye,  23  Miss.  (1  Cush.) 
320 ;  Perley  v.  Balch,  23  Pick.  283.  See  Parish  v.  Stone,  14  Pick.  198 ;  McAllister  9. 
Bead,  4  Wendell,  483 ;  Spalding  v.  Yanderoook,  2  Wendell,  431 ;  Barton  v.  Stewart,  3 
Wendell,  236 ;  Miller  v.  Smith,-  1  Mason,  437  ;  Hammatt  v.  Emerson,  27  Maine,  308 ; 
Mixer  t>.  Coburn,  11  Metcalf,  559.  But  see  contrcif  Thornton  v,  Wynn,  12  Wheaton, 
183 ;  Pulsifer  o.  Hotchkins,  L2  Conn.  234. 

*  Carley  v.  Wilkins,  6  Barbour  Sup.  Ct  557 ;  Bartholomew  v.  Bushnell,  20  Conn. 
271 ;  Tyre  v.  Causey,  4  Harrington,  425.  Even  if  the  knowUdgt  be  charged  in  the 
declaration.  House  v.  Fort,  4  Blackf.  293 ;  Ma^ie  v,  Crawford,  3  Monroe,  218.  But, 
if  an  action  be  brought  for  fraud  in  the  sale,  by  representations  which  the  vendor 
knew  to  be  faUe,  the  knowledge  of  the  defect  or  bad  quality  of  the  goods  must  be 
brought  home  to  the  vendor.  Bartholomew  v.  Bushnell,  20  Conn.  271 ;  Vail  v.  Strong, 
10  Vermont,  457 ;  Kingsbury  o.  Taylor,  29  Maine,  508.  Where  the  representations 
of  the  vendor  amount  to  a  warranty  of  the  goods  sold,  and  he  knew  the  representa- 
tions to  be  untrue,  the  purchaser  may  sue  him  either  in  an  action  of  tort,  or  in  as- 
sumpsit on  the  warranty.  See  Hillman  o.  Wilcox,  30  Maine,  170 ;  Kingsbury  e.  Tay- 
lor, 29  Maine,  508 ;  Williamson  v.  Allison,  2  East,  446 ;  Salem  India  Rubber  Co.  v. 
Adams,  23  Pick.  256 ;  Lassiter  v.  Ward,  11  Iredell,  443. 

In  Kingsbury  v.  Taylor,  29  Maine,  508,  it  was  held,  that  where  winkr  rje  was  sold 
for  seed  tpring  rye,  and  the  purchaser  thereby  lost  his  crop,  an  action  or  deceit  will 
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When  a  horse  is  warranted  "  sound/'  any  infirmity  which  renders  Sam  o» 
it  less  fit  for  present  use  and  convenience,  is  an  unsoundness  within  <3oods. 
the  meaning  of  such  warranty ;  and  it  is  not  necessary  that  the  in-  ^■^'>^''*^^ 
firmity  should  he  of  a  permanent  nature  (s).^  So,  any  organic  de- 
fect is  an  unsoundness ;  and,  therefore,  a  nerved  horse  cannot  be 
considered  sound  (t).  And  it  seems,  that  a  warranty  of  soundness 
is  broken,  if  the  disease  or  defect  existed  at  the  time  of  the  sale, 
although  its  existence  could  not  then  be  detected  (u) ;  or  if  there 
were  any  disease,  or  seed  of  disease  at  that  time  in  the  animal, 
which  diminished,  or,  in  its  progress  was  calculated  to  diminish,  its 
usefulness  for  the  work  to  which  it  would  ordinarily  be  applied  (x),^ 
But  it  appears  that  roaring  (jf)  and  crib-biting  (z)  do  not  amount  to 
unsoundness,  unless  proved  affirmatively  **to  be  so  in  the  particular  [  ^408  ] 
case.^  And  so  it  has  been  held,  that  mere  defective  formation,  not 
producing  lameness  at  the  time  of  the  sale,  is  not  an  unsoundness 
within  the  meaning  of  the  warranty  ;  even  although  it  may  render 
the  horse  more  liable  to  become  lame  at  some  future  time  (a).  But 
the  question  of  the  soundness  or  unsoundness  of  a  horse  is  one  pe- 
culiarly fit  for  the  consideration  of  a  jury ;  and  the  Court  will  not 
set  aside  a  verdict  on  account  of  the  preponderance  of  contrary  evi- 
dence (b)  ;  or  on  the  ground  that  the  defendant  was  taken  by  sur- 
prise as  to  the  nature  of  the  unsoundness  proved  (c). 

The  keeping  a  warranted  article  for  a  length  of  time,  without  ob- 
jection, and  selling  part,  is  evidence  tending  to  prove  that  it  cor- 
responded with  the  warranty,  especially  where  the  price  was  low  (d). 

If  a  person  undertake  to  furnish  a  "  new  history  of  a  country  ;" 
this  contract  is  not  performed  by  his  furnishing  a  book  which  is  a 

(j)  EiddeU  v.  BamaTd,.9  M.  &  W.  668 ;  it  was  calculated  to  incommode  a  horse 

Coates  V.  Stephens,  2  Moo.  &  Rob.  157 ;  when  pressed  to  his  speed. 
Elton  V.  Broken,  4  Camp.  281 ;  Elton  v,        (z)  Broenburgh  v.  Haycock,  Holt,  N.  P. 

Jordan,'  1  Stark.  R.  127.     Sed  vide  per  C.  630.    In  Paul  t;.  Hardwick,  Sittings  at 

Coleridge,  J.,  Bolden  v.  Brogden,  2  Moo.  Westminster,  H.  T.,  1831,  MS.,  some  of 

&  Rob.  113,  114;  Garment  v,  Barrs,  2  the  most  eminent   veterinary   surgeons 

Esp.  R.  673,  cor.  Eyre,  C.  J.  gave  eyidence  that  crib-biting   was,  in 

(t)  Best  V.  Osborne,  R.  &  M  290,  their  opinion,  at  all  events,  a  vice  within 

(u)  Watson  v,  Denton,  7  C.  &  P.  85 ;  the  meaning  of  a  warranty  that  a  horse 

JoUff  p.  Bendall,  R.  &  M.  136.  was  "  free  from  vice  ;*'  and  the  plaintiff 

(z)  EiddeU  v.  Bumard,  and  Coates  v,  had  a  verdict  on  that  ground. 
Stephens,  supra,  (a)  Brown  v.  Elkington,  8  M.  &  W. 

(y)  Bassett  v,  CoUis,  2  Camp.  523.    In  132  ;  Bailey  v.  Forrest,  2  C.  &  K.  131. 
this  case,  roaring  was  considered  not  to        (b)  Lewis  v.  Peake,  7  Taunt  153. 
be  unsoundness.    But  in  Onslow  v.  Eames,        (c)  Atterbury  v.  Fairmanner,  8  Moore, 

2  Stark  R.  81,  Lord  Ellenborough  oonsid-  82. 
ered  that  it  was ;  there  being  proof  that        (d)  Prosser  v.  Hooper,  1  Moore,  106. 

not  lie,  unless  the  vendor  knew  it  to  be  winler  rye.  See  Salem  India  Rubber  Co.  r. 
Adams,  23  Pick.  256  ;  Stone  v.  Benny,  4  Metcalf,  151 ;  Emerson  v.  Brigham,  10  Mass. 
197. 

1  Komegay  v.  White,  10  Alabama,  255 ;  Roberts  v.  Jenkins,  1  Foster,  (N.  Hamp.) 
116.  But  a  temporary  and  curable  ii^uiy,  existing  at  the  date  of  the  sale  of  a  horse, 
not  injuring  him  for  present  service,  is  not  a  breach  of  the  warranty  of  the  sound- 
ness of  the  horse.    Roberts  v.  Jenkins,  1  Foster,  (N.  Hamp.)  116. 

3  Woodbury  v.  Robins,  Sup.  Court,  Mass.  Essex  Co.  Nov.  Term,  1852,  not  yet  re- 
ported. 

s  "  Ossification  of  the  cartilages ;"  the  **  navicular  disease ;"  and  the  **  thickwind  ** 
have  each  been  held  to  be  an  unsoundness.  Simpson  v.  Potts,  Matthews  v,  Parker, 
Atkinson  v.  Horridge,  Oliphant'a  Law  of  Horses,  22^,  228,  229. 


\ 


468  SUBJECT-MATTEB  OF  COHTBACTS. 

Salbof  translation  of  a  previously  existing  history,  with  some  additions  of 
Goods,  jjjg  ^y^^^  ^^^^  ^^^  where  a  party  iysued  a  prospectus  for  the  publica- 
'^"^'^^^'"^^  tioa  of  a  county  map  and  gazetteer,  stating  that  the  map  would 
contain  "  the  exact  limits  qf  every  parish  and  township  in  the  coun- 
ty ;"  and  the  defendant  agreed  to  take  a  copy  of  each ;  and,  when 
the  map  was  published,  ^it  appeared  that  there  were  lines  thereon 
denoting  the  boundaries  of  townships,  but  no  distinct  lines  to  show 
the  boundaries  of  those  parishes  which  consisted  of  several  town- 
ships :  it  was  held,  that  the  map  was  not  according  to  the  prospectus, 
and  that  the  defendant  was  not  bound  to  take  the  map,  although, 
by  reference  to  the  gazetteer,  it  could  be  ascertained  what  townships 
were  in  each  parish  (/). 

Where  a  warranty  is  given  on  the  sale  of  a  horse,  it  is  usual  to 
insert  such  warranty  in  the  receipt  for  the  price ;  and  the  receipt, 
if  duly  stamped,  is  admissible  as  evidence  of  the  warranty  without 
an  agreement  stamp  (g). 

PuuAiNGg.  5.  Where  the  contract  is  still  open  and  unrescinded,  the  plaintiff 
must  declare  specially  upon  the  warranty  (A)  ;  and  an  action  for 
money  had  and  received  does  not  lie  to  recover  back  the  price,  where 
the  vendor  has  not  admitted  the  breach  of  warranty,  and  taken 
back  the  goods ;  or  where  there  was  no  express  stipulation  at  the 

r  *409  1  *™®  ^^  ^^^  ^*^®»  ^^^^  ^^^y  should  be  taken  back  if  *^the  warranty 
were  untrue  (i).^  So  it  was  decided  in  Payne  v.  Whale  (i),  which 
was  an  action  for  money  had  and  received,  to  recover  back  the  price 
of  a  warranted  horse ;  that  the  original  contract  was  not  rescinded, 
and  that  the  declaration  should  have  been  special  upon  the  warranty, 
although  the  vendor  had  said,  after  the  sale  and  tender  of  the  horse, 
that  "if  the  horse  were  unsound,  which  he  denied,  he  would  take  it  back 
again,  and  return  the  money."  But  even  where  there  is  no  warran- 
ty or  breach  of  warranty,  the  contract  is  rescinded,  and  money  had 
and  received  lies,  if  the  vendee  return  the  goods,  and  the  seller  nse» 
and  qfers  to  resell  them;  although  he  may  have  said  he  should  keep 
them  "  without  prejudice  (Q." 

If  the  warranty  be  not  general,  but  be  restrained  by  the  excep- 
tion of  a  particular  injury  or  unsoundness,  the  declaration  must 
state  the  qualification  of  the  warranty,  or  it  will  be  objectionable  on 
the  ground  of  variance  (m), 

DAicAosg.         6.  If  a  horse  warranted  sound  be  not  tendered  to  the  vendor,  on 

(e)  Paton  v.  Duncan,  3  C.  &  P.  336.  the  general  rules  as  to  rescinding  a  con- 

(/)  Teesdale  v,  Anderson,  4  C.  &  P.    tract,  pott.    The  action  of  trover  was  held 

198.  not  to  be  the  proper  remedy  on  a  breach 


(g)  Skrine  v.  Elmore,  2  Camp.  407.  of  warranty  on  the  exchange  of  goods; 

(A)  See  the  forms,  2  Chit  PL,  6th  edit.  Emanuel  v.  Dane,  3  Camp.  300. 

170;  Chit,  jun.,  PL,  2nd  edit.  200.  {k)  7  East,  274. 

'     (i)  Power  V.  Wells,  Cowp.  818  ;  Weston  (l)  Long  v.  IVeston,  2  M.  &  P.  262. 

V,  Downes,  Dougl.  23  ;  Street  v.  Blay,  3  B.  .  (m)  Jones  v.  Cowley,  6  D.  &  R.  533 ;  S. 

&  Ad.   462,  per  Lord  Tenterden,  C.  J.;  C.  4  B.  &  C.  44*5. 
Gompertz  v.  Denton,  1  C.  &  M.  207.    See 


1  See  Conner  v.  Henderson,  15  Mass.  319;  Kimball  v.  Cunningham,  4  Mass.  502; 
Cozzins  V.  Whitaker,  3  Stew.  &  Porter.  322 ;  ante,  404,  notes. 
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the  unsoundness  being  discovered,  the  purchaser  cannot  recover    Sam  of. 
damages  for  the  expense  of  his  keep  (n).^     But  where  there  has     Goo^s* 
been  an  offer  to  return  the  horse,  and  a  refusal  thereof  by  the  ven-  ^^^v"^^ 
dor,  the  purchaser  can  recover  foV  the  keep,  for  such  time  as  might 
be  reasonably  required  to  re-sell  the  horse  to  the  best  advantage  (o).^ 
,     Where  there  has  been  an  express  warranty,  and  the  plaintiff,  re- 
lying thereon,  has  re-sold  the  article  with  a  similar  warranty,  and, 
being  sued  thereon  by  his  vendee,  offers  the  defence  to  his  vendor, 
who  does  not  defend  the  action  ;  the  plaintiff  may,  it  seems,  recover 
the  costs  of  his  defence  as  part  of  the  damages  occasioned  by  the 
breach  of  warranty  (p).^    But  he  cannot  recover  such  costs,  if,  by 
reasonable  examination  of  the  article,  he  could  have  discovered  the 
breach  of  warranty  before  the  re-sale  (5). 

And  where  there  has  been  a  breach  of  warranty,  nominal  dam- 
ages *are  recoverable  in  an  action  thereon,  although  the  plaintiff,  [  *410  ] 
the  vendee,  acquired  a  profit  on  a  re-sale  of  the  goods  (r).* 

4.  Of  Contracts  for  a  Composition  in  lieu  of  Tithes  («). 

It  frequently  happens  that  the  proprietor  of   tithe,  instead  of  Contract 
claiming  it  in  kind,  enters  into  an  agreement  with  the  farmer  or  ^^  '*°* 
occupier  of  lands  within  the  parish,  for  the  yearly  retainer  by  the  i^g. 
latter  of  the  tithe  arising  from  such  lands,  and  the  payment  by 
him  of  a  specific  yearly  sum  in  lieu   of  such  tithe.     And  this  con- 
tract is  good  for  the  year,  although  it  be  not  in  writing  ;  for  it  is 
not  like  a  lease  or  demise  of  the  tithe,  which  must  be  by  deedf  be- 
cause tithes  are  incorporeal  hereditaments  (t)  ;  but  it  is  in  the  na- 
ture of  a  mere  license  to  the  party,  who  would  otherwise  have  been 
bound  to  set  out  the  tithe,  to  omit  to  do  so,  on  a  certain  considera- 
tion (u).     Moreover,  a  lease  of  the  tithe  passes  an  interest ;  whilst 

(n)    CasweU  v.  Coare,   1   Taunt  566.  p.  Majnard,  6  A.  &  E.  619. 

See  per  TindaU,  C.  J.,  Cross  r.  Bartlett,  3  (/>)  Lewis  v.  Peake,  7  Taunt.  163. 

M.  <fe  l\  642.  (q)  Wrightup  v.  Chamberlain,  7  Scott, 

(0)  Chesterman   v.  Lamb,  2   A.  &  E.  698.    * 

129 ;  EUis  v.  Chinnock.  7  C.  &  P.  169  j  (r)  Street  v.  Blay,  2  B.  &  Ad.  466.  469, 

M'Kenzie  v.  Hancock.  R.  &  M.  436.  be-  per  Parke,  J.    See  1  Id.  4X6 ;  7  Blng.  4X3 ; 

fore  Littledale,  J.    Where  the  sendee  has  S.  C.  6  M.  &  P.  284. 

resold  the  horse  at  an  advanced  price,  («)    See  Mirehouse  on  Tithes;  and  2   • 

and  has  afterwards,  owing  to  the  breach  Eagle  on  Tithes,  20,  &c. 

of  a  warranty  given  by  the  first  vendor,  {t)  Id.;  Gardiner  v.  Williamson,  2  B.  & 

been  obliged  to  take  him  back,  and  resold  Ad.  336. 

him  at  a  loss,  queere,  whether  he  can  re-  (u)  Bac.  Abr.  "  Tithes  "  (Y.) ;  Paynton 

cover  for  the  expense  incurred,  between  v.  Kirkby,  2  Chit.  406 ;  Hulme  v.  Pardoe, 

the  purchase  and  the  first  resale ;  Clare  M'CL  393,  398,    See  Com.  Dig.  **  Dismes.'' 

1  See  Per  Hall  J.,  in  Woodward  v.  Thaoher,  3  Law  Rep,  rN.  S.)  143, 146. 
"  See  Shaw  Ch.  J.,  in  Roggio  v,  Braggiotti,  7  Cushing,  169,  170. 

•  The  taxable  costs.  Reggio  v.  Braggiotti,  7  Cushing,  166 ;  Coolidge  v,  Brigham,  6 
Metcalf.  68.  But  in  no  case  can  the  plaintiff  recover  counsel  fees  paid  for  his  de- 
fence. Reggio  V.  Braggiotti,  7  Cush.  166  ;  Leffingwell  v,  Elliott,  10  Pick.  204.  But 
see  Swett  v.  i^atrick.  3  Fairf.  9.  and  see  also.  Fuentcs  v.  Caballero.  X  Louisiana  Ann. 
Rep.  27.  In  general,  however,  in  an  action  on  an  implied  warranty  of  title,  a  vendor 
would  not  be  liable  to  the  vendee  on  a  failure  of  title,  for  the  costs  of  a  preyious  de- 
fence, unless  the  defence  was  made  for  his  benefit  and  at  his  expense.  Bucknam  v. 
Goddard.  21  Pick.  77,  per  Shaw.  C.  J.  See  Eldridge  v.  Wadleigh,  3  Fairf.  372,  373 ; 
CockeFell  v.  Smith.  X  liouis.  Ann.  R.  I. 

*  See  MUton  v,  Rowland,  XX  Alabama,  782, 
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Salvof 
Goods. 


Bemedj 
thereon. 


[  "411  ] 


Eemedy 
when 
valoe  does 
not  exceed 
102.  year- 
ly. 


How  the 
contract 
may  be  de- 
termined. 


an  agreement  for  a  composition  or  retainer  merely  operates  in  dM- 
charge  of  the  tithes,  or  of  a  claim  thereto  in  kind. 

And  this  contract  for  the  retainer  of  tithes  is  perfectly  distin- 
guishable from  a  composition  real;  which  is,  "  where  the  incumbent, 
together  with  the  patron  and  ordinary ,  make  agreement  by  deed,  exe- 
cuted under  their  hands  and  seals,  that  certain  lands  shall  be  dU- 
charged  from  the  payment  of  tithes  in  specie,  in  consideration  of  a 
recompense  to  the  incumbent,  either  in  money  or  in  lands,  to  him 
and  his  successors  for  ever,  or  in  some  other  thing  for  their  benefit 
and  advantage  (2;)/' 

Again :  if  the  farmer  omit  to  pay  the  stipulated  sum,  the  rem- 
edy against  him  is,  not  by  action  on  the  2  &  3  Edw.  6,  c.  13,  for  the 
recovery  of  treble  the  value  of  the  tithe  not  set  out,  but  simply  by 
action  for  the  money  agreed  lo  be  paid  (y);  for,  if  the  composition 
agreement  be  established,  it  precludes  the  tithe-owner  from  adopting 
any  other  remedy  than  such  as  is  founded  thereon  (2). 

Where  there  was  any  doubt  as  to  proving  the  composition,  the 
usual  course,  before  the  rule  of  Hil.,  4  Wil.  4,  r.  6, -was,  to  declare 
upon  the  statute,  and  to  add  a  count  for  tithes  bargained  and  sold. 
And  it  would  seem  that  this  mode  of  declaring  may  still  be  adopt- 
ed (a). 

^'And  in  suing  upon  a  composition  for  the  retention  of  tithe,  the 
plaintiff  need  not  prove  his  title  to  the  tithe ;  nor  can  the  defendant 
set  up  as  a  defence  to  the  action,  that  the  plaintiff  was  simonically 
presented  (6).  '  For  the  plaintiff's  title  is  admitted  by  the  agreement; 
and  he  has,  therefore,  merely  to  prove  the  holding  or  occupation  of 
titheable  lands  in  the  parish,  by  the  defendant,  and  the  agreement 
for  the  retainer  of  the  tithes  arising  therefrom  (t?). 

Since  the  5  &  6  Will.  4,  c.  74,  if  any  tithe,  oblation,  or  composi- 
tion not  excepted  in  the  7  &  8  Will.  3,  c.  6,  or  not  exceeding  lOt 
yearly  value,  due  from  any  one  person,  is  in  arrear,  it  must  be  pro- 
ceeded for  before  two  justices  {d)  ;  and  this  st>atute  takes  away  the 
right,  in  such  cases,  of  suing  for  treble  value,  under  the  statute  2  & 
3  Edw.  6,  c.  13  (e). 

In  order  to  put  an  end  to  a  yearly  composition  for  tithes,  the 
same  notice  must  be  given  as  is  requisite  in  the  case  of  a  yearly  ten- 
ancy of  lands, — namely,  half  a  year's  notice,  ending  at  the  expira- 
tion of  the  year  of  composition  (/). 

And,  by  analogy  to  the  principles  whiclp^  O'Pply  between  landlord 
and  tenant,  if  the  farmer  or  occupier  of  the  land,  relying  on  an  al- 
leged modus,  disclaim  the  title  of  the  tithe^wner  to  the  tithe  in  kind, 
and  refuse  to  set  it  out,  or  to  pay  a  then  existing  composition,  he  is 


(a:)  Gibson's  Codex,  tit  30,  0.  6,  p.  705, 
in  notis,  edit.  1713 ;  2  Selw.  N.  P.  tit. 
ii  Tithes." 

(y)  Wright  V.  Seal,  1  Lev.  141 ;  8.  C. 
Sid.  223 ;  Ji  Chit  PI.,  6th  edit  318 ;  BuL 
N.  P.  188 ;  2  Eagle  on  Tithes,  21. 

(2)  2  Eagle  on  Tithes,  21. 

(a)  See  Lawrence  v,  Stephens,  1  Qale, 
164;  8  Dowl.  777;  and  per  Parke,  B., 
Thoroton  t>.  Whitehead,  1  M,  &  W.  14,  15. 

(h)  Brooksby  v.  Watts,  2  Marsh.  R.  88 ; 


S.  0.  6  Taunt  333. 

(c)  2  Selw.  N.  P.,  9th  edit  1308.  See 
Peake,  Ev.,  4th  edit  467. 

(d)  Robinson  v,  Pnrday,  16  Bl.  &.  W. 
11. 

(c)  Peyton  v,  Watson,  3  Q.  B.  658. 

(/)  Goode  V.  Howells,  4  M.  &  W.  198 ; 
Wyburd  v.  Tuck,  1  B.  &  P.  465 ;  Bishop 
».  Chichester,  2  Bro.  C.  C.  161 ;  PeU  r. 
Wilson,  12  East,  83;  Hnlme  v,  Pardee, 
M'Cl.  398 ;  2  Ba.  on  T.  20. 
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not  entitled  to  a  notice  to  determine  the  composition,  before  being     Salb  of 
ened  on  the  statute  for  not  setting  out  the  tithe  (gr).  Goods. 

But  the  composition  is  not  determined  merely  by  the  tithe  owner  ^•^'^>^^^^^ 
demanding  the  tithe,  without  claiming  it  in  kind,  and  the  farmer 
thereupon  tendering  the  composition,, which  the  tithe  owner  refuses 
to  accept  without  assigning  any  reason  for  such  refusal ;  for  the  no- 
tice ought  to  be  unequivocal  (A). 

It  seems,  moreover,  that  the  contract  is  not  determined  in  favor 
of  the  tenant  with  whom  it  was  madey  by  his  quitting  his  farm  at  the 
expiration  of  the  tenancy,  without  giving  due  notice  to  determine 
the  composition ;  and  that,  in  such  case,  the  composition  continues 
as  against  him,  until  such  notice  has  been  given  ;  at  least  until  the 
expiration  of  the  current  year  of  the  composition(f).  And  the  con- 
tract is  so  far  personal,  that  the  incoming  tenant  is  not  liable  upon  a 
composition  with  the  former  tenant,  which  has  *not  been  determined  [  *412  ] 
by  notice,  although  the  in-coming  tenant  actually  retain  the  tithes ; 
there  being  no  agreement  by  him  to  pay  the  composition  (k). 

The  death  of  tne  incumbent  certainly  determines  the  contract,  and 
his  successor  is  not  obliged  to  give  notice  of  his  intention  to  take  the 
tithes  in  kind ;  but  if  the  successor,  after  induction  into  the  benefice, 
accept  the  composition,  such  acceptance  will  be  deemed  a  confirma- 
tion ;  and  then,  in  order  to  determine  the  composition,  a  regular 
notice  must  be  given  (T). 

If  the  succeeding  rector  has  received  the  whole  composition  for  a  Appor- 
year,  during  the  currency  of  which  the  late  incumbent  died,  the  ex-  j^^^J^°  f 
ecutor  of  the  latter  may  recover  a  porportion  of  such  composition  in  incum- 
an  action  for  money  had  and  received ;  and  such  proportion  is  to  be  bent'a 
calculated,  according  to  the  time  which  elapsed  between  the  last  pay-  ^^^*^ 
ment  and  the  testator's  death,  and  to  the  amount  of  composition 
which  was  payable  in  his  lifetime(77i). 


5.  Of  Bailments  :^  And  herein  of  Carriers. 
Sir  William  Jones,  in  his  treatise  on  the  Law  of  Bailments,  di-  Diffbrbht 

eOBTS  OF 
BA1LHZNT8. 


*  — • f     — 

yides  the  subject  thus  (n) : — 1st,  Depositwm,  which  is  a  naked  bailment,  ^°*™  ^^ 
without  reward,  of  goods  to  be  kept  for  the  bailor ;  2nd,  Mandatum^ 
or  commission;  when  the  mandatory  undertakes,  without  recompense, 
to  do  some  act  about  the  thing  bailed,  or  simply  to  carry  it ;  3rd, 
Oommodatum,  or  loan  for  use,  when  goods  are  bailed,  without  pay,  to 
be  used  for  a  certain  time  by  the  bailee ;  4th,  Pigncri  acceptum,  when 


IH^ 


j)  Bower  v.  Major,  1  B.  d^  B.  4.  (m)  Oldham  v.  Habbard,  2  Y.  &  G.  N. 

(A)  FeU  V,  Wilflon,  12  East,  83.  C.  20®  ;  2  Eagle  on  Tithes,  26,  27  ;  Ayns- 

(0    Hulme  V,    Pardoe,    M*C1.  893;    2  ley  t>.  Wordsworth,  2  V.  &  B.  831 ;  2  Eagle 

Eagle  on  Tithes,  24,  25.  &  Young's  Tithe  Cases,  677 ;  ted  vide  Wil- 

(k)   Paynton  v.  Kirkby,  2  Out.  406 ;  Hams  v.  PoweU.  10  East,  269. 

2  Eagle  on  Tithes,  22,  24,  25.  (n)   Jones  on  Bailm.  86  ;  Lord  Holt's 

(l)  Id.;  Brown  v.  Barlow,  2   Eagle  &  classification  of  the  different  species  of 

Younge's  Tithe  Gases,  19 ;    3  Gwil.  on  bailment,  Goggs  v.  Bernard,  2  Ld.  Raym. 

Tithes,    1001;    Anon.  Bnnb.    292;    Wil-  912,  appears  to  be  more  correct  than  that 

liams  V.  Powell,  10  East,  269 ;  2  Eagle  on  contained  in  the  text.'    See  1  Smith,  L.  G. 

Tithes,  25,  26.  98. 

1  See  2  Kent,  (5th  ed.)  658,  et  teg, ;  1  U.  States  Dig.  Tit.  Bailments. 
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Salb  of 
Goods. 


Different 
degrees  of 
negligence 

[  *413  ] 


Effect  of 
fraud,  or 
special 
agree- 
ment. 


Loss  by 
yiolence, 


or  act  of 
God. 


Extent  of 
bailee's 
responsi- 
bility. 

Deponlum. 


a  thing  is  bailed  by  a  debtor  to  his  creditor,  in  pledge,  or  as  a  wctt- 
rity  for  his  debt ;  and  5th,  LocatuiUy  or  hiring^  which  ia  always  for  a 
reward;  and  this  bailment  is  either,  1.  Locatio  operis  faciendiy  when 
work  and  labor,  care  and  pains  are  to  be  performed  or  bestowed  oa 
the  goods  delivered ;  and,  under  this  head,  may  be  considered  the  du- 
ties of  innkeepers  and  warehousemen,  with  respect  to  goods  intrusted 
to  their  care  ;  2.  Locatio  rei,  by  which  the  hirer  gains  the  temporary 
use  of  the  thing ;  3.  Locatio  operia  mercium  vehendarum ;  and  herein  of 
carriers,  public  and  private. 

And  before  we  consider  the  nature  of  each  of  these  diflFerent  bail- 
ments, it  will  be  proper  tp  remark,  that  ordinary  neglect  has  ^been  de- 
fined to  be  the  omission  of  that  care  which  every  man  of  common  pru- 
dence and  capable  of  governing  a  family  takes  of  his  own  concerns '} 
gross  neglect,  to  be  the  want  of  that  care  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property  '?  and  AigU 
neglect,  to  be  the  omission  of  that  diligence,  which  very  circnmspect 
and  thoughtful  persons  use  in  securing  their  own  goods  and  chat; 
tels  (o). 

But  where  actual  fraud  exists,  the  bailee  is  liable,  whatever  may 
be  the  nature  of  his  trust,  even  though  the  contrary  be  stipulated  ( p) ; 
and  even  in  the  absence  of  fraud,  a  special  agreement  by  any  bailee, 
to  use  more  or  less  than  the  exact  degree  of  care  the  law  would 
have  required  from  him,  is  in  general  valid  (jf). 

So,  where  particular  orders  ai-e  given  and  assented  to,  they  form 
the  contract  between  the  parties  ;  and  the  law  implies  a  promise  by 
the  bailee  to  perform  such  orders  (r). 

So,  although  robbery  by  force  is  considered  to  be  irresistible,  a  loss 
by  private  stealth  is  said  to  be  presumptive  evidence  of  ordinary 
neglect  («). 

And  where  a  bailee  seeks  to  secure  himself,  on  the  ground  that 
the  injury  arose  from  the  act  of  God,  it  must  appear  that  it  was  the 
immediate  result  of  such  act  (t). 

Let  us  now  consider,  more  minutely,  the  degree  of  care  which  is 
required  on  the  part  of  the  bailee,  in  each  of  the  several  kinds  pf 
bailment. 

1.  Depositum,  being  a  naked  bailment,  without  reward,  of  goods  to 
be  kept  by  the  bailee,  such  bailee  is  liable  only  for  gross  neglect(tt).' 


(o)  Jones  on  Bailm.  118 ;  per  Best,  C. 
J.,  Lani^lcy  ».  Brown,  1  M.  &  P.  o86. 
Story,  Bailments,  §  8  €<  tieq. 

{p)  .Jones  on  Bailm.  119,  s.  5. 

(q)  Id.  119,  s.  4. 

(r)  SStreetcr  v.  Ilorlock,  7  Aroore,  287. 

(«)  Jones  on  Bailm.  44,  76,  119,  s.  7. 
See  Finucane  v.  Small,  1  Esp.  31o ;  Rob- 
inson V.  Ward,  R.  &  M.  270  ;  S.  C.  2  C.  & 
P.  69 ;  Clarke  v,  Earnnhaw,  Gow,  R.  30. 


{0  Abb.  Shipp.,  6th  edit.  2ol,  2rA 
(u)  Doorman  v.  .Jenkins,  2  A.  k  E.  256; 
1  Smith,  U  C.  99 ;  Jones  on  Bailm.  45, 
46;  Cojrgsr.  Bernard,  2  Ld.  Raym.  913; 
Finucane  v.  Small,  1  Esp.  315  ;  Sljtton  p. 
Cook,  2  Htr.  1()99,  as  to  the  duty  of  excise 
officers  in  regard  to  goods  seized,  after 
the  penalty  has  been  paid.  It  is  for  the 
owner  to  demand  the  restoration,  &c; 
Ilutchins  i>.  Morris,  6  B.  &  C.  464. 


1  See  Swigert  v.  Graham,  7  B.  Monroe,  661. 

2  Thompkins  «;.  Saltraarsh,  14  tk;rg.  &  Rawie,  276 ;  Beardslee  v.  Richardson,  11 
Wendell,  25  ;  Tracy  v.  Wood,  3  Mason,  132,  135  ;  Edson  t^.  Weston,  7  Cowen.  278.  Sec 
Thomas  v.  Boston  (fc  Providence  R.  R.  Co.  10  Metcalf,  472. 

*  A  bailee  for  safe  keeping,  without  reward,  is  not  responsible  for  the  article  de- 
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Bat  his  dnty  is  of  a  more  serious  nature,  and  he  becomes  responsible  for  Emmr  or 
ordinary  neglect,  if  ho  spontaneously  and  officiously  propose  to  keep    »«8Powai- 
the  goods  (x) ;  or  if  he  change  his  character  as  bailee,  by  taking 
charge  of  the  goods  in  consequence  of  any  reward  or  lucrative  con- 
tract (y).^     So  a  depositary  may  be  guilty  of  gross  negligence,  al- 
though he  may  have  kept  the  property  intrusted  to  him  with  as 
much  care  as  **he  kept  his  own ;  and  if  it  be  lost  under  such  cir-  [  ^4:14  J 
cumstances  he  will  be  liable  (z). 

Where  the  bailee  alone  receives  the  benefit  from  the  deposit,  he 
is  liable  for  slight  negligence  (a). 

2.  Mandatum  or  commimon,  where  the  mandatory  undertakes,  Mamdatum, 
without  recompensBy  to  do  some  act  about  the  thing  bailed,  or  simply 
to  carry  it. 

Here,  as  in  the  last  case,  the  bailor  derives  an  advantage  from 
the  gratuitous  exertions  of  the  bailee ;  and,  consequently,  the  latter 
is  bound  only  to  slight  diligence,  and  is  not  liable  unless  gross 
negligence  be  proved  against  him "(6).^  Thus,  a  stage  coachman  is 
not  liable  for  the  loss  of  a  parcel,  which  was  entrusted  to  him  to 

(z)  Jones  on  Bailm.  48,  54 ;  see  Nel-  Bailm.  120, 123 ;  Shiells  v.  Blackbume,  1 

8on  V,  Macintosh,  1  Stark.  287.  H.  Bl.  162 ;  Mjtton  v.  Cock,  2  Str.  1099. 

(y)  Jones  on  Bailm.  49.  An  executor,  who  placed  money,  for  seou- 

U)  1  Smith,  L.  C.  99  ;  Booth  v,  Wilson,  rity,  in  the  hands  of  a  third  person,  who 

1   ^.  &  Aid.   61 ;  Doorman  v.  Jenkins,  had  been  the  testator's  banker,  and  who 

ttmra;  Coggs  v.  Bernard,   2   Ld.  Rajm.  fkiled,  was  held  not  liable  for  the  loss; 

914.  915.    Tracy  ».  Wood,  3  Maaon,  132.  Rowth  v.  Howell,  3  Ves.  565.    Liability 

136.  of  master  of  ship  carrying  gratuitously, 

(a)  Jones  on  Bailm.  50.  Nelson  v.  Macintosh,  1  Stark.  237. 

(6)   1   Smith,  L.  G.   103  d;  Jones  on 

posited,  without  proof  that  the  loss  was  occasioned  by  bad  faith,  or  gross  negligence; 
Whitney  v.  Lee,  8  Metcalf,  91,  93 ;  Foster  v.  Essex  Bank,  17  Mass.  479  ;  Story,  Bail- 
ments, §  63,  tt  seq. ;  Tracy  v.  Wood,  3  Mason,  132.  But  it  is  not  necessary  Uiat  the 
neglig^ence  should  be  so  gross  as  necessarily  to  lead  to  the  inference  of  fraud.  Tracy 
V.  Wood,  3  Mason,  132, 134.  See  Wilson  v,  Y.  &  M.  R.  Road,  11  Gill  &  John.  58  ;  2 
Kent,  (5th  ed.)  559.  The  question,  whether  there  has  been  gross  negligence,  is  for  the 
jury  undev  all  the  circumstances  proYCd.  Doorman  v.  Jenkins,  2  Adol.  &  £11.  256 ; 
Storer  v.  Gowen,  18  Maine,  174.  The  nature  of  the  thing  bailed,  its  value,  the  temp- 
tation and  facility  of  stealing  it,  and  the  danger  of  losing  it  are  to  be  taken  into 
consideration  by  the  jury.  Tracy  v.  Wood,  3  Mason,  132, 134,  135 ;  2  Kent,  (5th  ed.) 
661.  SeePhiladeljhia&ReadingR.  R.  Co.  t>.  Derby,  14  Howard  (U.  8.)  468,  486. 
The  same  reasonable  care  is  requisite,  in  the  case  of  goods  coming  to  one's  posses- 
sion by  finding,  as  in  the  case  of  a  gratuitous  deposit.    2  Kent,  (5th  ed.)  508. 

1  The  depositary  is  bound  to  restore  the  deposit,  upon  demand,  to  the  bailor,  fVom 
whom  he  received  it,  unless  another  person  appears  to  be  the  right  owner.  King  v, 
Richards,  6  Wharton,  418 ;  Cheesman  v.  Excell,  4  Eng.  Law  &  Eq.  438.  He  is  to  de- 
liver it  in  the  state  in  which  he  received  it,  and  with  the  profits  or  increase  which  it 
has  produced,  and  if  he  fails  in  either  of  these  respects,  he  becomes  responsible.  2 
Kent,  (5th  ed.)  566,  567.  As  to  the  place  where  the  bailed  property  is  to  bo  restored, 
see  Eismay  v.  Fanning,  9  Barbour  Sup.  Gt.  176. 

2  Tracy  v.  Wood,  3  Mason,  132 ;  Sodowsky  v.  MTarland,  3  Dana,  205 ;  Graves  v, 
ncknor,  6  N.  Hamp.  537  ;  Storer  v.  Gowen,  18  Maine,  174 ;  2  Kent  (5th  ed.)  569 ; 
Beardslee  v,  Richanlsoo,  11  Wendell,  571.  But  it  seems,  that  if  he  refuses  or  omits 
to  deliver  the  property  intrusted  to  him  on  demand,  he  is  answerable,  unless  he  can 
show  its  loss  without  that  degree  of  fault  or  negligence  for  which  he  would  be  lia- 
ble. Beardslee  v,  Richardson,  11  Wendell,  25.  No  action  lies  for  the  property  in- 
trusted to  the  bailee,  until  there  has  been  a  special  demand.  Hosmer  v.  Clarke,  2 
Greenl.  308  ;  Brown  v.  Cook,  9  John.  361 ;  White  v.  Demary,  2  K.  Hamp.  546 ;  Mont- 
gomery V.  Evans,  8  Georgia,  178;  Jackman  v.  Partridge,  21  Vermont,  558;  Smith  v. 
Jones,  3  English,  109.  Unless  the  bailee  has  done  some  wrongful  act  towards  the 
property  baUed.    Pool  v.  Adkisson,  1  Dana,  117 ;  Jackman  v.  Partridge,  Stqfra, 

60 
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xxTBHT  ov  carry  without  reward,  unless  there  has  been  gr^at  carelessness  in  his 


BB8F02ISI-    conduct  with  reference  thereto  (<?). 


^^^^^V       So  where  a  party  gratuitously  undertakes  the  performance  of 
Gratui-       certain  work  for  another,  no  action  lies  against  him  for  omitting  to 
toQB  bai-     do  it,  the  engagement  being  nudum  pactum.     Thus  a  count  in  a 
lee,not  for  declaration,  stating  that  the  plaintiff  retained  the  defendant,  who 
IJJ^^       was  a  carpenter,  to  repair  a  house  before  a  given  day ;  that  the  de- 
fendant accepted  the  retainer ;  but  did  not  perform  the  work  within 
the  time,  per  qu/od  the  walls  of  the  plaintiff's  house  were  damaged, 
cannot  be  supported  (d).^ 
JUierithe       But  if  the  party  undertaking,  enter  upon  or  commence  the  work, 
the^oST  ^®  ^^  ^  liable  if  he  injure  the  promisee,  by  his  gross  neglect  or 
wrongful  act  (e).^ 

Thus  a  count  stating  that  the  plaintiff,  being  possessed  of  some 
old  materials,  retained  the  defendant  to  perform  the  carpenter's 
work  on  certain  buildings  of  the  plaintiff,  and  to  use  those  old  ma- 
terials ;  but  that  the  defendant,  instead  of  using  those,  made  use 
of  new  ones,  thereby  increasing  the  expense  ;  is  sustainable  (/)• 

And  so,  although  there  be  no  consideration  for  the  undertaking  of 

one  party  to  procure  an  insurance  for  another,  yet  where  a  party 

voluntarily- undertakes  to  do  it,  and  proceeds  to  carry  his  undertak- 

[  ®416  ]  ing  into  effect,  by  getting  a  policy  underwritten,  but  ^^doea  it  so 

(e)   Beauchamp  v.  Powley,  1  Moo.  &        (/)  Elsee  v.  Gatward,  6  T.  R.  143;  we 

Rob.  88,  Max  v.  Roberts,  12  East,  69 ;  Whitehead 

(fi  Elsee  V.  Gatward,  5  T.  R.  143.  v,  Greethaxn,  2  Bing.  464,  468;  a  G.  10 

(e)  Wilson  9.  Brett,  11  M.  &  W.  118 ;  Moore,  183. 
RuBseU  on  Factors,  33. 


1  Thome  v,  Deas,  4  John.  84 ;  Ferg:uson  »,  .Porter,  3  Florida,  27 ;  Benden  «.  Mm- 
ning,  2  N.  Hamp.  289  ;  2  Kent,  (5th  ed.)  569,  570. 

3  Thome  v,  Deas,  4  John.  84 ;  Benden  v.  Manning,  2  N.  Hamp.  289 ;  Fellowes  v. 
Gordon,  8  B.  Monroe,  415 ;  Philadelphia  &  Reading  R.  R.  Ck>.  v.  Derby,  14  Howard, 
(U.  S.)  468 ;  Walker  v.  Smith,  1  Wash.  G.  G.  152.  He  is  liable  in  contrad,  if  he  has 
the  property  intrusted  to  him,  and  he  enters  on  the  performance  and  does  not  com- 
plete it,  the  delivery  and  the  aoceptanoe  being  the  consideration ;  in  tori,  if  the  bailee 
has  Injured  the  property  Intrusted  to  him.  m  this  last  case  it  is  not  necessary  to 
state  a  consideration.  Benden  v.  Manning,  supra;  Shillabeer  v.  Glyn,  2  Mees.  & 
Welsby,  143 ;  Rutgers  v.  Lucet,  2  John.  Gas.  92 ;  Robinson  v.  Threadgill,  13  Iredell, 
39,  ReNceiying  a  letter  to  deliver,  or  money  to  pay,  or  a  note  by  a  bank  to  collect,  and 
by  negligence  omitting  to  perform  the  trust,  the  mandatary,  though  acting  gratu> 
tously,  bocomes  responsible  for  damages  resulting  from  his  negligenoe.  The  deiireiy 
and  receipt  of  the  letter,  money  or  note,  creates  a  sufficient  consideration  to  support 
the  contract  and  is  a  part  execution  of  it.  Dumford  v,  Patterson,  7  Martin  (Ix)ii.) 
R.  460 ;  Shilbabeer  v.  Glyn,  tupra;  2  Kent,  (5th  ed.)  571,  note. 

Where  A.  received  of  B.  a  bill  of  exchange  drawn  by  C.,  and  which  he  promised  to 
return  to  B.  on  demand,  or  pay  the  amount ;  though  the  bill  was  received  by  A.  as  a 
matter  of  courtesy,  and  was  to  be  used  for  the  benefit  of  B. ;  yet,  as  A.  did  not  retoin 
the  biU  on  demand,  nor  in  due  season,  and  as  B.  had  suffered  special  damage  by  the 
neglect,  A.  was  adjudged,  under  the  circumstances  of  the  case,  liable  to  B.  for  the 
amount.  Rutgers  v.  Lucet,  2  Johns.  Gas.  92.  See  Stephens  9.  White,  2  Wash.  208, 
211 ;  1  Swift's  Dig.  208,  209.  . 

Where  a  person  was  injured  while  riding  on  an  engine  over  a  railroad,  by  invitation 
of  the  president  thereof,  without  paying  any  fieire,  in  consequence  of  a  collision  aris- 
ing firom  gross  negligence  in  one  of  the  servants  of  the  railroad  company,  the  compa- 
ny were  held  liable  for  the  injury.  Philadelphia  &  Reading  R.  K  Go.  r.  Derby,  14 
Howard  (U.  S.)  468.  Any  negligence  in  those,  who  undertoke  to  cany  persons  1^ 
the  powerful  and  daneerous  agency  of  steam,  may  well  deserve  the  epithet  of  "gross ; ' 
Per  Grier  J.  in  Philadelphia  &  Read.  R.  B.  Go.  v.  Derhy,  14  Hovtid,  486. 
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negligently  or  unskillfallj  that  the  other  can  derive  no  benefit  from  bxtsnt  or 
it,  he  is  liable  to  an  action  for  such  negligence  (gr).i  besponbi- 

Again  :  if  the  situation  or  profession  of  a  gratuitous  bailee  be  ^^^.^^ 
such  as  to  imply  skill,  an  omission  to  use  that  skill  is  imputable  to  Yfhtx 
him  as  gross  negligence  (A).^    Thus  if  A.,  a  general  merchant,  un-  amounts 
dertake  voluntariltf  and  without  reward,  to  enter  at  the  custom-house,  ^  8^*>™ 
for  exportation,  a  parcel  of  goods  of  B.,  together  with  a  parcel  of  Si  grSS^ 
his  own  of  the  same  sort,  but  makes  the  entry  under  a  wrong  de-  tom  bai- 
nomination,  whereby  both  parcels  are  seized; — A.,  having  bandjide  ^^• 
taken  the  same  care  of  the  goods  of  B.  as  of  his  own,  not  having 
received  any  reward,  and  not  being  of  a  profession  or  employment 
which  necessarily  implied  skill  in  what  he  had  undertaken,  is  not  li- 
able for  the  loss  occasioned  to  B.  (t).     But  if  in  this  case  a  ship  bro- 
ker, or  a  derk  in  the  custom-house,  had  undertaken  to  enter  the 
goods,  a  wrong  entry  would  have  been  gross  negligence  in  them, 
because  their  situation  and  employment  necessaruy  imply  a  compe- 
tent degree  of  knowledge  in  making  such  entries.     And  so,  if  a 
man  apply  to  a  surgeon  to  attend  him  in  a  disorder,  and  the  surgeon 
treat  him  improperly,  this  is  gross  negligence,  even  although  the 
surgeon  undertook  to  attend  the  sick  person  grcUis  ;  t)ecause  his  sit- 
nation  implies  skill  in  surgery  Qc)? 

So  a  person  who  rides  a  horse  gratuitously  at  the  owner^s  request, 
for  the  purpose  of  showing  him  for  sale,  is  bound,  in  so  doing,  to 
use  such  skill  as  he  actually  possesses ;  and,  if  he  be  proved  to  be  a 
person  conversant  with  and  skilled  in  horses,  he  is  as  much  liable 
as  a  borrower  would  be,  for  an  injury  done  to  the  horse  whilst  being 
ridden  by  him  (J). 

And  the  only  duty  that  is  imposed  upon  a  party  who,  for  exam- 
ple, undertakes,  without  reward,  to  lay  out  the  plaintiff's  money  in 
the  purchase  of  an  annuity,  the  defendant  not  acting  in  a  profes- 
sional character,  is  to  act  faithfully  and  honestly,  and  not  to  be 
guilty  of  any  gross  or  corrupt  neglect  in  the  discharge  of  that 
which  he  undertakes  to  do  (m). 

But  a  carrier  who  receives  goods  into  his  warehouse,  for  the  pur- 
pose of  their  being  carried  for  hire  when  orders  to  that  effect  shall 
be  given,  is  not,  whilst  the  goods  are  in  his  care  as  a  warehouseman, 
a  gratuitous  bailee,  although  he  make  no  charge  for  warehousing 


{g)  Wilkinson  o.  Coverdale,  1  Esp.  75.        (Z)  Wilson  v,  Brett,  11  M.  &  W.  113. 
(h)  Wilson  V.  Brett,  «up.  (m)  DartnaU  v,  Howard,  4  B.  &  C.  345, 

(t)  Shiells  p.  Blackbnrne,  1  H.  Bl.  158.  350. 

\k)  Per  Lord  Longhborough  and  Heath,        (n)  White  o.  Humphrej,  11  Q.  B.  43. 
J.,  ShieUs  p.  Blackbume,  jvp. 

1  French  v.  Beed,  6  Binnej,  308 ;   Thome  v,  Deas,  4  John.  84 ;  Sanches  v,  Dayen- 

Eort,  6  Mass.  258.    Bat  where  a  joint  owner  of  a  vessel  undertook  Toluntarily  to  get 
er  insured,  but  neglected  it  totally,  and  the  ressel  was  lost,  he  was  held  not  to  be 
Uable  to  his  oo-owner.    Thorne  v,  Deas,  4  Johns.  84 ;  1  Amould,  Ins.  150, 151. 
>  2  Kent,  (5th  ed.)  569 ;  Story,  Bailments,  (2nd  ed.)  §  164,  e<  Ma. 
'  But  if  the  agent  employed  has  the  requisite  qualifications  for  the  discharge  of 
the  ordinary  duties  of  the  trust  imposed,  it  is  sufEicient  to  exempt  him  from  liability 
fbr  errors  into  which  a  man  of  ordinary  prudence  might  have  fallen.    2  Kent,  (5ta 
ed.)  572 ;  Porter  J.  in  Percy  v,  Millaudon,  20  Martin  (Lou.)  Rep.  77. 
«  Bee  Thomas  v.  Boston  &  Proridenoe  R,  R.  Co.  10  Metcalf,  472. 
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^3.  Oommodatumt  or  loan  for  use,  when  goods  are  bailed,  to  be 
vsed  for  a  certain  time  by  the  bailee  without  pay. 

In  this  case,  as  the  bailor  does  not  participate  in  any  benefit  from 
the  use  of  the  goods  bailed,  the  bailee  is  liable  for  slight  neglect  (o).^ 
And  he  has  no  right  to  deviate  from  the  conditions  of  the  loan. 
Thus,  if  a  horse  be  lent  to  a  person  to  ride,  this  will  not  entitle  him 
to  allow  the  horse  to  be  ridden  by  his  servant  {p)?  But  where  a 
horse  was  for  sale,  and  the  vendor  allowed  the  defendant  to  have 
the  horse  in  order  to  try  it ;  it  was  held,  that  he  had  a  right  to  al- 
low a  competent  person  to  ride  the  horse  for  this  purpose  (3). 

4.  Pignori  a4;ceptumy  which  is  a  bailment  of  goods  by  a  debtor  to 
his  creditor  in  pledge,  or  as  a  securitg  for  debt, — the  pledgee  im- 
pliedly undertaking,  to  deliver  back  the  property  to  the  pledgor, 
when  the  sum  for  which  it  was  pledged  is  paid,^  and  the  pledgor,  as  it 
seems,  impliedly  undertaking,  that  the  property  pledged  is  his  own, 
and  may  be  safely  returned  to  him  (r).* 

In  this  case  the  pawnee  is  answerable  for  ordinary  neglect  («).* 


(0)  Jones  on  Bailm.  65,  72;  Coggs  v. 
Bernard,  2  Ld.  Raj^.  915. 

( jw)  Bringloe  v,  Morrice,  1  Mod.  210 ;  3 
Salk.  271. 

(q)  Camoye  0.  Scnrr,  9  C.  &  P.  383. 


(r)  Per  Parke,  B.,  Cheesman  p.  Ezall,  6 
Exch.  341.  344. 

(«)  Jones  on  Bailm.  75,  76;  Coggs  ». 
Bernard,  2  Ld.  Raym.  917 ;  Rex  r.  Cord- 
ing, I  N.  &  M.  35. 


1  A  borrower  must  exercise  all  the  care  and  diligence  that  the  most  careful  persons 
are  accustomed  to  apply  to  their  own  affairs.  He  is  responsible  for  the  slightest 
neglect.  Where  a  loss  ensues  the  burthen  of  proof  is  on  him  to  show  that  it  was  the 
result  of  an  inevitable  accident,  or  of  a  wrongful  act,  which,  in  the  exercise  of  such 
diligence,  could  not  have  been  foreseen  or  prevented.  Scranton  t;.  Baxter,  4  Sandford 
Sup.  Ct.  5 ;  2  Kent,  (5th  ed.)  574,  575.  If  the  borrower  sells  the  borrowed  property, 
the  owner  does  not  thereby  lose  his  title  to  it.  McMahan  v,  Sloan,  12  Penn.  State 
Rep.  229 ;  Brooks  v.  Penn,  2  Strobhart,  Bq.  113 ;  Smith  v,  Jones,  3  English,  109. 

2  The  borrower  cannot  apply  the  thing  borrowed  to  any  other  use  than  the  very 
one  for  which  it  was  borrowed ;  2  Kent,  (5th  ed.)  574 ;  Wheelock  v.  Wheelwright,  5 
Mass.  104 ;  nor  keep  it  beyond  the  time  limited,  nor  detain  it  as  a  pledge  for  any 
demand  he  may  have  against  the  bailor.  2  Kent,  574,  576.  See  Bank  of  the  U. 
States  V.  Macalester,  9  Barr,  475  ;  Jarvis  v.  Rogers,  15  Mass.  414,  Per  Parker.Ch.  J. 

'  But  if  it  turns  out  that  the  pledge  belongs  to  a  third  person  and  the  pledgor  had 
no  right  to  pledge  it,  the  pledgee  may  defend  himself  by  showing  that  ho  has  delirer- 
ed  over  the  pledge  to  the  true  owner.  Cheeseman  v.  Excell,  4  Eng.  Law  &  £q.  438; 
Story,  Bailments,  §  340.    See  Ogle  v.  Atkinson,  5  Taunton,  759. 

*  In  cases  of  pledge  of  personal  chattels,  the  general  property  remains  in  the  pledg- 
or, and  only  a  special  property  passes  to  the  pledgee.  Fletcher  v.  Howard,  2  Aiken, 
115  ;  Story,  Bailm.  (2d  cd.)  206,  et  aeq.  The  pledgee  may  sell  or  assign  such  interest 
as  he  has  in  the  property  pledged.  Bullard  v.  Billings,  2  Vermont,  309  ;  Russell  r. 
Fillmore,  15  Vermont,  130 ;  2  Kent,  579.  Or  he  may  convey  the  same  interest  condi- 
tionally, by  way  of  pledge  to  another  person,  without  in  either  case  destroying  or  in- 
validating his  security.  Per  Jackson  J.  in  Jarvis  v,  Rogers,  15  Mass.  389, 415 ;  Story, 
Bailments,  §  324. 

It  is  essential  to  every  pledge  of  a  personal  chattel,  that  it  be  accompanied  by  the 
delivery  of  possession ;  and  if  the  pledgee  take  a  delivery,  and  yet  immediately  re- 
deliver the  thing  pledged  to  the  pledgor,  or  permits  it  to  go  back  into  his  possession, 
the  special  property  created  by  the  bailment  is  determined  and  gone.  Bullard  v. 
Billings,  2  Vermont,  309 ;  Ward  v.  Sumjier,  5  Tick.  60 ;  Homes  v.  Crane,  2  Pick.  (2d 
ed.)  610,  n.  1 ;  Haven  v.  Low,  2  N.  Hamp.  13;  Langdon  v,  Buel,  9  Wend.  80;  2  Story, 
Equity,  296,  297,  and  cases  cited  in  the  notes;  Colby  t;.  Cressy,  5  N.  Hamp.  237; 
Russell  V.  Fillmore,  15  Vermont,  130.  But  it  is  otherwise,  if  the  re-transfer  be  for  a 
temporary  purpose  to  the  owner  as  special  bailee  or  agent  for  the  pledgee.  Hays  r. 
Riddle,  1  Sandford,  248  ;  Reeves  v.  Copper,  5  Bingham,  N.  C.  136. 

^  Commercial  Bank  of  N.  Orleans  v,  Martin,  1  Louis.  Ann.  R.  344 ;   2  Kent,  579. 
Where  a  person  receives  notes  as  collateral  security  to  be  collected,  the  pledgee  ii 
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Therefore  the  pawnee  shall  not  he  discliarged,  if  the  pawn  he  sim-  xztbnt  of 
ply  stolen  from  him,  unless  he  can  show  that  he  used  due  care  to    mbponsi- 
protect  it ;  hut  he  shall  he  excused  if  he  be  forcibly  robbed  thereof     "^^• 
(t).     And  it  seems  that  a  pawnbroker  is  not  responsible,  if  the  ^^'''^'^'^^^. 
goods  pawned  be  destroyed  by  fire,  without  his  negligence  or  de- 
fault (u). 

If  several  things  be  pledged  for  the  same  debt,  and  one  of  them 
be  lost  without  default  in  the  pawnee,  the  residue  are  liable  to  be 
retained  for  the  whole  debt  (x). 

If  the  creditor  tender  the  debt  to  the  pawnee,  and  he  refuse  to 
deliver  up  the  pledge,  it  seems  that  he  is  liable,  though  it  be 
subsequently  lost,  or  even  forcibly  taken  from  him  (y). 

If  the  pawnor  make  default  in  payment  at  the  stipulated  time, 
the  pawnee  may  sell  the  pledge  (z)  ;  or  he  may  sue  the  pawnor  for 
his  debt,  retaining  the  pawn  as  a  security  (a).^ 

But  the  pawnee  has  not,  in  general,  any  right  to.  use  the  thing 
pledged ;  although,  if  such  use  were  necessary  for  its  preservation, 
or  otherwise  beneficial  to  it ;  or  if,  where  the  pawn  is  an  **animal,  it  [  *417  ] 
were  used  as  recompense  for  the  cost  of  its  keep,  the  law  would  per- 
haps imply  the  consent  of  the  pawnor  to  the  use*of  the  article 
pledged  (6).^ 

The  Stat.  39  &  40  Geo.  8,  c.  99,  regulates  the  business,  rights,  Pawnbro- 

(t)   Jones  on  Bailm.  76 ;  Anon.  Salk.  of  a  note  in  which  no  time  of  payment  is 

522 ;  Coggs  v.  Bernard,  2  Ld.  Rimn.  917.  expressed,  a  demand  of  payment  must  be 

(u)  Rex  V.  Cording,  1  N.  &  M.  o5.  made  before  sale  of  the  pledge.    Wilson 

(i)  Bac.  Abr.  "Bailment,"  (B).  v.  Little,  1  Sandford  Sup.  Ct.  361;  8.  0. 

(y)  Jones  on  Bailm.  79,  29 ;  Ratcliffe  2  Oomstdck,  443.    If  the  pledgee  buy  the 

o.  DiftTis,  Yely.  179  ;  Bui.  N.  P.  72.  pledge  himself  the  sale  is  Toidable  by  the 

(i)    Pothonier  v.    Dawson,  Holt,  383,  pledgor,  Whitlock  v.  Heard,  13  Alabama, 

386 ;  Tucker  v.  Wilson,  1  P.  Wms.  261 ;  776. 

Lockwood  V,  Ewer,  9  Mod.  278;  1  Smith  {a)  Bac.  Abr.  "Bailment,"  (B). 

L.  C.  100  a.    Seasonable  notice  must  be  (b)  Jones  on  Bailm.  81,  n.  38 ;  Coggs  v. 

given  to  the  pledgor  before  Uie  sale.    See  Bernard,  2  Ld.  Baym.  916,  917 ;  Mores  v. 

Steams  v.  Marsh,  4  Denio,  227  ;  Lucketts  '  Conham;  Owen,    123 ;   Story   on  Bailm. 

V.  Townsend,  3  TexaA,  119.    And  where  221. 
the  property  is  pledged  for  the  payment 

bound  to  use  due  diligence  in  keeping  and  collecting  them.  NolaYid  v,  Clark,  10  B. 
Monroe,  239 ;  Fabens  v.  Mercantile  Bank,  23  Pick.  830 ;  Exeter  Bank  v.  Gordon,  8  N. 
Bamp.  66 ;  Goodall  v,  Richardson,  14  N.  Hamp.  667. 

1  See  Herkimer  Manuf.  Hydraulic  Co.  v.  Small,  2  Hill,  127.  But  the  pledgee  does 
not  acquire  an  absolute  title  to  the  pledge  by  the  failure  of  the  pledgor  to  pay  at  the 
time  stipulated ;  Brownell  v.  Hawkins,  4  Barbour  Sup.t)t  491 ;  although  it  is  agpreed 
in  the  contract  of  pledge,  that  on  such  failure  the  property  shall  be  absolute  in  the 
pledgee.  Lucketts  v,  Townsend,  3  Texas,  119.  The  pledgee  may  have  his  action  for 
the  pledge  against  the  pledgor,  or  any  person  to  whom  the  pledgor  has  transferred  it; 
but  in  such  case  he  can  recoyer  only  the  amount  of  his  debt.  Brownell  v,  Hawkins, 
tupra. 

'^  See  Thompson  v,  Patrick,  4  Watts,  414 ;  2  Kent,  (6th  ed.)  678.  But  if  the  pledgee 
does  use  the  pledge  wrongfully  his  lien  is  not  thereby  necessarily  defeated.  Thompson 
V.  Patrick,  4  Watts,  414.  The  pledgee  may,  however,  by  his  acts  waive  his  Hen ;  as 
if  the  pledge  is  given  to  secure  a  negotiable  note,  and  the  note  is  indorsed  to  a  third 
person  without  a  transfer  of  the  pledge,  and  the  pledgee  causes  the  pledge  to  be  at- 
tached by  the  indorsee  and  other  creditors  and  to  be  taken  into  the  possession  of  the 
officer,  this  has  been  held  to  be  a  waiver  of  the  lien.  Whitaker  v.  Sumner,  20  Pick. 
899.  See  Lucketts  v.  Townsend,  3  Texas,  119.  The  pledgee  cannot  hold  a  pledge 
for  the  purpose  of  securing  other  debts  than  those  for  which  it  was  given,  unless 
upon  some  agreement  or  understanding  in  reference  to  it.  Jarvis  v,  Bogers,  16  Mass. 
389 ;  Rushford  v,  Hadfield,  7  East,  224  $  Story,  Bailments,  §  304 ;  2  Kent,  684. 


478 


SUBJECT-MATTBR  07  OOKTRACTES. 


BIUTT. 


LocaUfi 
cperit. 


xzTSNT  OF  duties,  and  liabilities  of  pawnbrokers  (c) ;  and  where  a  pawnbroker  is 
"■"^''«-  guilty  of  a  violation  of  that  statute,  the  contract  of  pledge  is  al- 
together void  (d).  It  has  been  held,  moreover,  that  a  pawnbroker 
is  bound,  even  after  the  expiration  of  a  year,  to  return  the  pledge 
on  tender  of  principal  and  interest,  provided  the  article  remain  in 
his  hands  unsold,  although  at  the  end  of  the  year  he  was  entitled 
to  sell  the  same  (e), 

5.  Locatum,  or  hiring. 

1st.  Locatio  operis  fdciendi,  when  foark  and  labor,  care  and  pains 
are  to  be  performed  or  bestowed  on  the  thing  delivered.^ 

(e)  Decision  on  the  14  seotion,  Bex  o.    B.  868. 
Cording,  I  N.  &  M.  So.    Usury  by,  Ti«-        (d)  Fergasson  v,  Norman,  6  Scott,  794 
goning  V.  Attenborough,  7  Bing.  97.    The        (e)  Walter  v.  Smith,  5  B.  &  Aid.  439; 
6th  section  applies  only  to  loans  of  102.    8.  U.  1  D.  &  R.  1. 
or  under:  Pennell  v.  Attenborough,  4  Q. 
J 

1  Where  a  mechanic  or  other  workman  is  employed  to  make  an  article  out  of  his 
own  materials,  this  is  not  a  bailment ;  the  property  until  the  article  is  finished  and 
delivered  is  in  him,  and  if  Tost  or  destroyed,  the  loss  falls  upon  him.  Bat  if  t]ie 
employer  send  materials  to  the  workmen  to  be  manufjeu^ured  or  altered,  and  the  ma- 
terials sent  are  either  the  whole  or  the  principal  of  those  to  be  used  in  the  mider- 
taking,  this  is  a  case  of  bailment,  although  the  workman  is  to  add  some  of  his  own 
materials  in  the  performance  of  the  labor.  2  Kent,  (5th  ed.)  690,  591 ;  Meiritt  9. 
Johnson,  7  John.  473 ;  Pierce  v,  Schenck,  3  Hill,  (N.  Y.)  28.  Where  the  owner  of  a 
damaged  or  worn  out  article  delivers  it  to  another  to  be  repaired  by  the  labor  and 
materials  of  the  latter,  the  property  remains  all  along  in  the  original  owner,  for 
whom  the  repairs  are  made.  This  is  a  common  case  of  bailment.  The  original  own- 
er does  not  lose  his  title  to  the  article  delivered  to  be  repaired,  merely  because  the 
materials  added  are  worth  more  than  that  to  which  they  are  added,  but  he  acqaim 
title  in  the  accessorial  additions  made  in  bringing  the  article  to  its  improved  condition. 
Gregory  p.  Stryker,  2  Denio,  628. 

In  all  cases  where  an  article  is  delivered  to  a  workman  to  be  manufactured  or 
altered,  and  the  same  article  is  to  be  returned,  though  in  an  altered  shape,  the  title 
remains  in  the  original  owner.  As  if  wheat  is  delivered  to  be  made  intio  floor,  and 
the  same  identical  wheat  is  to  be  returned  in  the  shape  of  flour,  this  is  a  bailment 
and  subject  to  all  its  incidents.  So,  in  a  case  where  logs  are  delivered  to  be  sawed 
into  boards.  2  Kent,  (5th  cd.)  689 ;  Seymour  v.  Brown,  19  John.  44 ;  Hurd  v.  West, 
7  Cowen,  762  ;  Mallory  v.  Willis,  4  Comstock,  76 ;  Barker  v.  Roberts,  8  GreenL  101, 

Where,  however,  the  same  identical  article  is  not  to  be  returned,  but  merely  anoth- 
er of  equal  value,  either  in  the  same  or  an  altered  shape,  a  question  has  arisen, 
whether  the  title  is  in  the  original  owner,  or  in  the  person  to  whom  the  article  is  de- 
livered ; — in  other  words,  whether  it  is  a  case  of  mere  bailment,  or  a  case  where  tbA 
property  is  transferred  by  the  delivery,  and  the  rights  of  the  original  owner  rest  en- 
tirely in  his  contract.  There  is  eminent  authority  on  each  side.  In  favor  of  the 
former  view,  see  Seymour  v.  Brown,  19  John.  44 ;  Slaughter  v.  Green,  1  Randolph,  3 ; 
Grant  o.  King,  14  Vermont,  367 ;  Smith  v.  Niles,  20  Vermont,  316 ;  Downer  p.  Bowell, 
22  Vermont,  347  ;  King  v,  Huift^hreys,  10  Barr,  217.  In  favor  of  the  latter  view,  see 
2  Kent,  (5th  ed.)  689,  590 ;  Hurd  v.  West,  7  Cowen,  762  ;  Smith  v.  Clark,  21  Wendell, 
86 ;  Buffum  v.  Merry,  3  Mason,  478 ;  Story,  Bailments,  §  439  ;  Ewing  v  French,  1 
Blackf.  853 ;  Pierce  v,  Schenck,  3  Hill,  (N.  Y.)  28 ;  MaUory  v.  Willis,  4  Comstock,  76; 
Baker  v.  Woodruff,  2  Barbour,  620 ;  Norton  v.  Woodruff,  2  Comstock,  153. 

Where  a  contract  is  made  for  the  construction  of  an  entire  work  at  a  stipulated 
sum,  and  a  casualty  occurs  increasing  the  labor  and  cost  of  constructing  the  same, 
the  loss  must  fall  on  him  who  undertakes  to  do  the  work.  Boyle  v,  Agi^wam  Canal 
Co.  22  Pick.  381.  So  where  a  party  contracts  to  build  a  house  on  the  land  of  another, 
and  in  the  progress  of  the  work,  the  house  is  destroyed  by  fire,  the  loss  falls  on  the 
builder.  Adams  v.  Nichols,  19  Pick.  276.  And  he  can  recover  nothing  for  the  lahor 
and  materials  bestowed.  lb.  279.  See  Brumby  v.  Smith,  3  Alabama,  (N.  S.)  123; 
Story,  Bailments,  §  426  b.  But  in  other  cases,  where  a  workman  is  employea  to  furnish 
materials  and  perform  labor  in  the  repair  of  an  article  and  that  article  is  destroyed 
without  any  fault  of  the  workman  during  the  progress  of  the  labor,  the  workmanu 
entitled  to  claim  of  the  employer  for  the  labor  and  materials  that  have  been  bestowed 
before  the  loss.  Menetone  v.  Athawes,  3  Burr.  1692 ;  Story,  Bailments,  §  426  a;  S 
Kent,  (6th  ed.)  690. 


BAILMBNT6.  479 

A  iMiilee  with  whom  goods  are  hailed,  that  work  may  he  perfonn-  bxtwt  or 
ed  thereon,  or  with  respect  thereto,  for  pecuniary  or  other  reward,  i%    ^^^J^"' 
bound  not  only  to  perform  his  contract  as  to  the  work  to  he  done,  ^^p^^J^ 
hut  also  to  use  ordinary  diligence  in  preserving  the  property  intrus-  workman, 
ted  to  him  (/).^     Accordingly  he  is  hound  to  exert  himself,  in  order 
to  protect  the  thing  hailed  from  any  unexpected  danger  to  which 
it  may  he  exposed  (gr).     So,  in  Clark  v.  Eamshaw  (h),  where  A.  in- 
trusted B.,  who  was  a  chronometer  maker,  with  a  chronometer,  to 
be  repaired,  and  B.  suffered  his  servant  to  sleep  in  the  shop  in  which 
it  was  deposited,  he  was  held  liable  to  A.  for  its  value, — ^B.'s  servant 
having  stolen  it,  and  he  at  the  time  having  deposited  his  own  watches 
in  a  more  secure  place.     And  so,  where  a  wharfinger  takes  upon 
himself  the  mooring  of  vessels  %hich  are  sent  alongside  his  wharf, 
he  is  liable  for  any  accident  which  may  occur  to  such  a  vessel,  frc/m 
her  being  negligently  moored  (i). 

But  a  bailee  of  this  class  is  not  liable  for  a  loss  occasioned  by 
mere  accident  (k)  ;  although,  in  case  of  loss,  it  lies  on  him  to  prove 
that  such  loss  occurred  from  no  want  of  ordinary  care  on  his  part  (I). 

The  common  law  duty  of  a  bailee  with  whom  cattle  are  left  to  be  Agister, 
fed,  for  reward,  is  merely  to  take  care  of  them  ;  not  "  to  take  **care  r  C418  1 
of  and  re^liver  them  to  the  bailor  (w)."^    But  if  he  leave  the  gate 
of  his  field  open  and  the  cattle  stray  out  and  are  stolen,  he  must 
make  good  the  loss  (n). 

Where  an  attorney  who  had  money  of  his  client  in  his  hands, —  Attomej. 
such  money  being  the  produce  of  the  sale  of  an  estate,  and  out 
of  which  the  attorney  was  to  pay  certain  charges,  and  place  the  resi- 
due in  the  public  funds, — paid  the  money  to  the  credit  of  his  own 
private  account  at  his  bankers',  and  the  latter  failed ;  the  attorney 
was  held  to  be  liable  to  his  client  for  the  amount,  although  he  acted 
bond  fide  and  had  a  large  sum  of  his  own  in  the  hands  of  the  same 
bankers  (0). 

(/)  Jones  on  Bailm.  86,  91,  92 ;  Finn-        {I)  Mackenzie  v.  Cox,  9  G.  ^  P.  632. 
cane  v.  Small,  1  Esp.  315 :  and  see  Ross  v.        {m^  Corbett  o.  Packington,  6  B.  &  G. 

Hill,  2  G.  B.  877,  890.  268 :  Duty  of  Warehouseman,  Gailiff  «. 

{a)  Leek  V,  Maestaer,  1  Gamp.  138^  Danyers,  Peake,  114. 

(h)  Gow.  30.  (n)  Broadwater  v.  Bolt,  Holt,  N.  P.  G. 

0  Wood  0.  Gorling,  16  M.  &  W.  628 ;  541. 

15  Id.  626.  (0)  Robinson  v.  Ward,  R.  &  M.  274 ;  S. 

{k)  Garside  v.  Trent  Navigation  Gom-    G.  2  G.  &  P.  59. 
pany,  4  T.  R.  581. 

-  ■ — -  ,1 

1  2  Kent,  (5th  ed.)  588.  So,  in  such  case  the  bailee  must  apply  a  degree  of  skill 
eqoal  to  the  undertaking.  If  he  performs  the  work  unskilftiUy,  he  becomes  respon- 
sible in  damages.  2  Kent,  588 ;  McDonald  v.  Simpson,  4  Arkansas,  523.  If  one  who 
has  recommended  himself  as  a  master  workman,  has  caused  a  loss  to  his  employer, 
by  his  nnskilftklness,  of  more  than  his  serrices  would  be  worth  at  the  stipulated  rates, 
lie  can  recoyer  nothing  for  his  sernoes.    Goslin  v,  Hodson,  24  Vermont,  140. 

3  Where  the  servant  of  a  bailee  of  a  horse  to  keep,  took  and  used  the  horse  bailed, 
in  the  business  in  which  he  was  employed  by  the  bailee,  his  master  was  held  liable 
for  any  injuiy  or  damage  resulting  to  the  horse  from  the  carelessness  of  the  seryant 
while  so  used,  although  no  express  assent  of  the  master  was  shown.  Sinclair  v. 
Pearson,  7  N.  Hamp.  219.  But  a  warehouseman,  or  depositary  for  hire,  is  responsible 
only  for  ordinary  care,  and  is  not  liable  for  loss  arising  fh)m  accident,  when  he  is 
not  in  defiiult  Therefore,  he  is  not  responsible  for  goods  intrusted  to  him,  which  are 
stolen  or  embezzled  by  his  store-keeper  or  servant,  unless  he  be  chargeable  with  neg- 
ligence; and  the  omu  of  showing  negligence  lies  upon  the  owner  of  the  goods. 
Schmidt  r.  Blood,  9  Wend.  268.    Bee  Knapp  v.  Gnrtis,  9  Wend.  60. 


480 


SUBJECT-MATTER  OF  CONTRACTS. 


XXTSMT  OF 

BB8FO!f8I- 

BILITT. 


And  80,  a  factor  is  bound  to  keep  goods  intrusted  to  him  in  the 
way  of  his  business,  with  reasonable  care  (p). 

To  charge  an  innkeeper  on  the  custom  or  common  law  of  the 
realm,  for  the  loss  of  the  goods  of  a  traveller,  who  was  his  guest, 
it  is  necessary :  1st,  That  the  inn  be  a  comrnon  inn  (q)  ;  2ndly,  The 
party  ought  to  be  a  traveller  or  passenger  (r)  ;  3rdly,  The  goods  and 
chattels  must  be  in  the  inn.  But  an  innkeeper  is  liable  for  the  goods 
of  a  guest,  which  were  not  actually  within  the  inn  at  the  time  they 
were  taken ;  provided  they  were  so  taken  whilst  under  the  defendant's 
protection  as  an  innkeeper(8);  4thly,  «There  must  be  a  default,  ex- 
press or  implied,  on  the  part  of  the  innkeeper ;  and  such  default  is 
to  be  imputed  to  him,  where  the  loss  or  injury  cannot  be  ascribed  to 


(p)  Russell  on  Factors,  37,  38. 

(q)  A  London  tayem  and  coffoe-lioase, 
where  beds,  &o.  are  proyided,  is  an  inn, 
though  no  stage-coaches  put  up  there; 
Thompson  v.  Lacy,  3  B.  &  Aid.  283 ;  Jones 
V.  Osbom,  2  Chit  484  But  a  mer^  coffee- 
house is  not  an  inn,  nor  is  a  private 
boarding-house ;  Doe  v.  Laming,  4  Camp. 
77;  Jones  on  Bailm.  94,  n.  47.  So  one 
who  entertains  strangers  only  occasional- 
ly, is  not  an  innkeeper,  although  he  re- 
oeiyes  a  compensation,  Lyon  v.  Smith,  1 
Morris,  (Iowa,)  184;  State  v.  Mathews,  2 
Den.  &  Bat.  424. 

(r)  As  to  who  are  to  be  considered 
guests,  see  Bac.  Abr.  "  Inns,"  (G) ;  York 
V.  Grindstone,  1  Salk.  388 ;  Jelly  v.  Clarke, 
Cro.  Jac.  188  ;  Jones  on  Bailm.  95,  n.  3  ; 
Bennett  v.  MeUor,  5  T.  R.  273.  A  person 
is  none  the  less  a  guest,  because  he  makes 
a  particular  contract  respecting  the  price 
of  his  board  and  lodging.  Berkshire 
Woolen  Co.  v.  Proctor,  7  Gushing,  417. 
But  when  a  person  becomes  a  boarder  at 
an  inn,  the  innkeeper's  peculiar  liability 
either  does  not  attach,  or  ceases.  Man- 
ning V.  Wells,  9  Humphreys,  746. 

It  is  not  necessary  that  the  owner  of 
the  goods  should  be  the  guest ;  they  will 
be  protected  and  the  innkeeper  liable,  if 
they  are  at  the  inn  in  possession  of  a 
guest,  who  is  a  servant  or  friend  of  the 
owner ;  and  one  who  has  hired  the  goods 
is  a  servant  within  this  rule.  Mason  v. 
Thompson,  9  Pick.  280 ;  Berkshire  Wool- 
en Oo.  V.  Proctor,  7  Gushing,  417 :  Towson 
V.  Havre  De  Grace  Bank,  6  Harr.  &  John. 
47,  53  ;  Dickinson  v.  Winchester,  4  Gush- 
ing, 114, 121.  In  Mason  v.  Thompson,  9 
Pick.  280  it  was  held  that  if  a  person 
commits  his  horse  to  an  innkeeper  to  be 
fed,  he  is  a  guest,  although  he  do  not 
himself  lodge  or  receive  any  refreshments 
at  the  inn.    See  Yorke   v,  Grenaugh,  2 


Lord  Ray.  866 ;  Peet  v,  McGraw,  26  Wen- 
dell, 653 ;  Berkshire  Woolen  Co.  v.  Proc- 
tor, 7  Gushing,  417,  425,  426.  Bat  a  con- 
trary conclusion  was  arrived  at,  in  Grin- 
nell  V.  Cook,  3  Hill,  (N.  Y.)  485.  See 
also  Thickstun  v.  Howard,  8  Blackf.  535. 
Purchasing  liquor  at  an  inn  has  been 
held  sufficient  to  constitute  the  purchaser  a 
guest.  McDonald  0.  Edgerton,  5  Barboor, 
Sup.  Gt.  560.  Where  a  guest  at  an  inn 
goes  away  for  a  short  time,  leaving  his 
property  there,  and  intending  to  retom, 
ne  IS  to  be  considered  as  continuing  a 
guest ;  and  the  innkeeper  is  liable  for  his 
property,  if  lost  during  his  absence.  Mo- 
Donald  V.  Edgerton,  etgfrii. 

If  a  horse,  chaise,  and  harness,  are  de- 
livered to  an  innkeeper,  and  he  receives 
no  separate  compensation  for  keeping  Uke 
chaise  and  harness,  he  is  nevertheless  lia- 
ble for  the  loss'of  them,  for  the  payment 
for  keeping  the  horse  includes  a  compen- 
sation for  keeping  the  chaise  and  harness. 
Mason  v.  Thompson,  9  Pick.  280.  If  an 
innkeeper,  being  also  a  livery-stable 
keeper,  receives  a  horse  to  be  fed,  without 
giving  notice  that  he  receives  it  as  keeper 
of  the  livery  stable,  he  will  be  answerable 
as  innkeeper  for  the  loss  of  it.    Id. 

(a)  Jones  t».  Tyler,  1  A.  <fe  E.  622. 
Where  a  traveller,  after  arriving  at  an 
inn,  placed  his  loaded  wagon  under  an 
open  shed,  near  the  highway,  and  made 
no  request  to  the  inn  keeper  to  take  the 
custody  of  it,  and  goods  were  stolen  from 
it  in  the  night ;  it  was  hdd,  that  the  inn- 
keeper was  not  liable  for  the  loss,  not- 
withstanding it  was  usual  to  place  loaded 
teams  in  that  place.  Albin  t;.  Presbj,  8 
N.  Hamp.  408.  AlOer,  where  a  carriage 
was  placed  in  a  space  designated  by  the 
servant  of  the  innkeeper.  IHper  v.  Man- 
ny, 21  Wend.  282  ;  Mason  f .  Thompson,  9 
Pick.  280 ;  Glute  1;.  Wiggins,  14  John.  175, 
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any  other  known  canse  (t)  ;  and,  5thly,  The  article  lost  must  be  a  bxitot  ov 
movable  (u),^  bbbposm- 

And  an  innkeeper  is  liable  if  the  mcmev  of  his  ffuest  be  taken  or     ™'^".* 

If  goods  which  have  been  deposited  in  a  public  inn  are  there  lost 
or  injured,  the  primd  facia  presumption  is  that  the  loss  or  damage 
was  occasioned  by  the  negligence  of  the  innkeeper  or  *his  servants  r  04x9  i 
(y) '?  and  the    innkeeper  is  responsible  even  if  his    servants  rob 
a  guest  (2). 

But  if  the  goods  of  the  guest  be  stolen  by  his  own  servant  or 
companion  (a)  ;  or  be  lost  entirely  through  his  own  negligence  (6) ; 
or  from  a  room  in  the  inn  which  he  used  as  a  warehouse,  or  for  pur- 
poses of  trade,  and  of  which  he  had  the  exclusive  possession  other- 
wise than  as  a  mere  guest  (c),  the  innkeeper  is  not  liable.  Where, 
however,  a  traveller  went  to  an  inn,  and  desired  to  have  his  luggage 
taken  into  the  commercial  room,  to  which  he  resorted,  and  from 
which  it  was  stolen  :  it  was  held  that  the  innkeeper  was  responsible, 
although  he  proved  that,  according  to  the  usual  custom  of  the  house, 


Dociea   uj  o  i/oorniaii  v.  «ienKen8,  x  a.  as  ri.  ^oo. 

letual  by  10  {y)  Dawson  v.  Cholmelej,  6  Q.  B.  164. 

Lion,  suit,  or  h)  Jones  on  Bailm.  95,  96 ;  1  Bl.  Com. 

had,  rm,m-  430.    In  Richmond  v.  Smith,  8  B.  &  C.  11, 


(f)  Per  Le  Blanc,  J.,  Bnrgess  v.  Clem-  .    (z)  Kent  o.  Shuckard,  2  B.  &  Ad.  803 ; 

ents,  4  >L  &  S.  312.    It  is  enacted  by  6  Doorman  v.  Jenkens,  2  A.  &  R  256. 
Ann.  0.  31,  s.  6  (made  perpetual  by  10 
Ann.  c.  14,  8.  1),  that  **  no  action, 
process  whatsoever  shall  be 

tainod,  or  prosecuted  against  any  person  Bayley,  J.,  said,  that  he  ib  primA  fade  Ua^ 

in  whose  house  or  chamber,  any  JSr«  shall  ble  for  any  loss  not  occasioned  by  an  act 

aeddentaUy  begin,  or  any  TKompeMe  be  of  God  or  the  king's  enemies, 

made  by  such  person  for  any  damage  suf-  {a)  Calye's  case,  8  Co.  33  a ;  Burgess 

fered  or   occasioned    thereby,   any  law,  9.  Clements,  4  M.  &  S.  310. 

usage  or  cuttom  to  the  contrary  notwith-  (6)   Id.;  Sanders  0.  Spencer,  Dy.  266. 

standing."    Senible^  that  this  enactment  As  to  what  will  amount  to  gross  negli- 

protects  an  innkeeper  flrom  liability,  if  a  genoe ;  Armistead  v.  White,  So  L.  J.,  Q. 

guest's  goods  be  destroyed  in  the  inn  by  B.  524 ;  6  £ng.  Law  &.  £q.  349.    And  see 

an  aeeidenial fire,  Bac.  Abr.  "Inns,"  (C.)  4. 

(tf)  See  Calye's  case,  8  Co.  32  a ;  F.  N.  (c)   Farnworth  0.  Packwood,  1  Stark. 

K  94  a,  b;  Bac.   Abr.  tit  "Inns;"  1  249,  251,  n.;  Burgess  0.  Clements,  4  M.  & 

Bum's  J.,  "  Alehouses,"  s.  16.  a  306. 

^  The  responsibility  of  innkeepers,  to  the  full  extent  of  the  English  law,  has  been 
recognised  in  the  courts  of  justice  in  this  country.  2  Elent,  Comm.  (5th  ed.)  592,  et 
mq.  Common  innkeepers,  without  any  particular  contract  or  agreement  for  that  pur- 
pose, are  answerable  for  aU  losses  in  their  inns,  happening  either  by  the  acts  or  neg- 
ligence of  themseWes  or  their  servants,  to  trayellers  and  guests  received  by  them ; 
and  if  a  servant  is  robbed  of  his  master's  money  or  goods,  the  master  may  maintain 
an  action  against  the  innkeeper  in  whose  house  the  loss  was  sustained.  Towson  v. 
The  Havre  de  Grace  Bank,  6  Har.  &  J.  47.  They  are  only  answerable  for  money,  or 
other  dead  property  lost  in  their  inn,  where  the  party  losing  it  was  a  guest  at  the  inn 
at  the  time  of  the  loss.  Ib.  It  is  the  profit  alone  which  creates  this  liability,  and  it 
matters  not  out  of  whose  funds  the  expenses  of  the  guests  are  defrayed.    Ib. 

An  innkeeper  is  chargeable  for  the  loss  of  the  goods  of  his  guest,  committed  to  his 
eare,  unless  the  loss  is  caused  by  the  act  of  Qod,  or  of  the  common  enemy,  or  by  the 
neglect  or  default  of  the  guest.  Mason  v,  Thompson,  9  Pick.  280 ;  Piper  o.  Manny, 
21  WendeU,  282 ;  Orinnell  p.  Cook,  3  HiU,  486 ;  Shaw  v.  Berry.  31  Maine,  478  ;  Man: 
ning  V.  Wells,  9  Humph.  746 ;  Thickstun  v.  Howard,  8  Blackf.  535. 

^  There  is  no  distinction  in  this  respect  between  goods  and  money.  Fletcher  J.  in 
Berkshire  Woolen  Co.  r.  Proctor,  7  Cuahing,  417,  427  ;  Quinton  v,  Courtney,  1  Hay- 
wood, 40 ;  Sneider  v.  Qeiss,  1  Teates,  35.  The  liability  of  the  innkeeper  extends  to 
all  the  money  and  goods  of  the  guest  that  are  placed  within  the  innkeeper's  custody. 
Berkshire  Woolen  Co.  ».  Proctor,  7  Cushing,  417 ;  2  Kent,  693 ;  McDonald  v,  Edger- 
ton,  6  Barbour,  560. 

*  See  Merritt  v.  Claghom,  23  yermont,  177  ;  Shaw  v.  Berry,  31  Maine,  478. 
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venaxT  of  the  luggage  would  have  been  deposited  in  the  guest's  bed-room,  and 
BEspoNH-  jj^^  {j^  i]^Q  commercial  room,  if  no  order  bad  been  ffiven  respecting 
it ;  there  being  no  proof  that  the  defendant  gave  notice  to  the 
plaintiff,  that  he  would  not  be  liable  unless  they  were  placed  in  the 
bed-room  (d).  So,  where,  an  innkeeper  refused  to  take  charge  of 
goods  till  a  future  day,  because  his  house  was  full  of  parcels ;  and 
the  owner  afterwards  stayed  in  the  inn  as  a  guest,  and  the  goods 
were  stolen  during  his  stay  :  it  was  holden  that  the  innkeeper  was 
bound  to  make  good  the  loss  (e). 

If,  however,  an  innkeeper  receive  goods  as  a  general  bailee,  and 
not  in  the  character  of  an  innkeeper,  ne  is  liable  only  according  to 
the  nature  of  the  particular  bailment  or  contract  (  /).^ 
Duty  of,  as       We  may  here  add,  that  the  law  compels  an  innkeeper  to  receive 
J^j^^*^     all  persons  who  apply,  peaceably,  to  be  admitted  as  guests,  provided 
gaestsf       he,  the  innkeeper,  have  convenient  and  sufficient  room  for  that  pur- 
pose (ff).^    And  he  is  bound  to  provide  meat  and  drink,  on  the  price 
being  tendered,  when  they  are  ready  for  the  guest  (A).     But  a  trav- 
eller is  not  entitled  to  select  a  particular  apartment  in  an  inn,  or  to 
insist  on  occupying  a  bed-room  for  the  purpose  of  sitting  np  all 
night,  so  long  as  the  innkeeper  is  willing   to  furnish  him  with  a 
r  *420  1  proper  room  for  that  purpose  (i)'.     *Nor  is  an  innkeeper  bound  to 
supply  post  horses,  although  he  have  a  license  to  let  them  (A;).^ 

(d)  Richmond  v.  Smith,  8  B.  &  0.  9 ;  J.,  AnseU  v,  Wateriioose,  6  M.  &  &  393; 

see  further,  Armistead  v.  White,  tup.  Rex  v,  Ivens,  7  C.  &  P.  213. 

(c)  Bennett  v,  MeUor,  6  T.  R.  273.  (A)  Id.;  Bac.  Abr.  "  Inns,"  (C.)  a  . 

(/)   Williams  v.  Gessey,  6  Scott,  66;  (t)  Fell  ».  Knight,  8  M.  &  W.  269. 

Hyde  v.  Mersey  and  Trent  Nayigation  (*)  Dicas  v.  Hides,  Holt,  N.  P.  C.  207. 

Company,  5  T.  R.  389.  As  to  an  innkeeper's  Uen,  Smith  v.  Dear- 

(ff)  Hawthorn  v.  Hammond,  1  C.  &  K.  love,  6  C.  B.  132 ;  &  C.  12  Jur.  219;  Son- 

404 ;  Jones  on  Bailm.  95;  Elsee  v.  Gat-  holf  v.  Alford,  3  M.  &  W.  248;  Proctor  p. 

ward,  6  T.  R.  143 ;  Calye's  case,  8  Co.  32 ;  Nicholson,  7  C.  &  P.  67  ;  Turrill  v.  Craw- 

Coggs  V,  Bernard,  2  Ld.  Raym.  909.    An  ley,  13  Q.  B.  197 ;  18  L.  J.,  Q.  B.  166. 
action  or  indictment  lies;  per  Holroyd, 

1  If  an  innkeeper,  being  also  a  livery  stable  keeper,  receives  a  horse  to  be^  fed, 
without  giving  notice  that  he  receives  it  as  keeper  of  the  livery  stable,  he  will  be 
answerable  as  an  innkeeper  for  the  loss  of  it.    Mason  v,  Thompson,  9  Pick.  280. 

^  An  innkeeper  would  not  be  bound  to  entertain  an  agent  of  a  rival  inn,  who  sofogjii 
to  decoy  away  his  customers.  Jencks  v,  Coleman,  2  Sumner,  221,  per  Stonr,  J.  Bot 
where  an  innkeeper,  in  a  town  through  which  a  line  of  stages  passes,  and  at  whoee 
inn  the  stages  stop,  permits  the  drivers  of  some  of  the  lines  to  resort  to  his  house 
without  objection,  he  cannot  exclude  the  driver  of  a  rival  inn  from  entering  the  ixin, 
and  going  into  the  common  public  rooms,  where  travellers  are  usually  placed,  for  the 
purpose  of  soliciting  passengers  for  his  coach ;  provided  there  is  reasonable  expecta- 
tion that  passengers  are  there,  and  he  comes  at  a  suitable  time,  conducts  with  pro- 
priety, and  is  doing  no  injuTy  to  the  innkeeper.  Markham  v.  Brown,  8  N.  Hamp.  63S; 
But  if  it  appear  to  be  necessaTy  for  the  protection  of  himself,  or  his  guests,  the  inn-, 
keeper  may  prohibit  him  from  enteHng  until  Uie  ground  of  apprehension  be  removed; 
and  may  treat  him  as  a  trespasser  if  he  enter  after  such  prohibition.  Markham  v. 
Brown,  8  N.  Hamp.  523.  If  the  drivers  of  other  lines  are  guilty  of  misconduct 
towards  the  driver  of  such  rival  line,  and  he  is  engaged  in  an  affray  for  self-defence, 
that  will  not  authorize  the  innkeeper  to  exclude  him,  except  at  the  time  of  the  dis- 
turbance, and  for  the  purpose  of  restoring  quiet  to  the  house.  Markham  v.  Brown,  8 
N.  Hamp.  623. 

*  The  keeper  of  a  public  house  in  the  neighborhood  of  a  rail-road  station,  having 
^ven  public  notice  that  he  would  furnish  a  free  conveyance,  to  and  from  the  cars,  to 
all  passengers,  with  their  baggage,  travelling  thereby,  who  should  come  to  his  hoiue 
as  guests ;  and  for  this  purpose,  having  employed  the  proprietors  of  certain  carriages, 
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2nd.  Locatio  rei ;  hj  which  goods  are  lent  to  the  bailee  for  hire.^  Locatio  reL 

Such  a  bailee  is  bound  to  use  only  an  ordinary  degree  of  care  (Z),^  liability 
and  he  is  not  answerable  for  a  loss  by  accidental  fire  (m).  m^^^^^ 

The  hirer  of  a  horse  is  not  liable  for  the  ill-treatment  thereof  by  a 
regular  farrier,  whose  attendance  he  requires ;  but  if  he  himself 
prescribe  for  the  horse,  he  is  responsible  (n). 

And  it  seems  that,  to  support  an  action  for  negligence  in  using  a 
hired  horse,  it  is  not  sufficient  merely  to  prove  that  the  horse  was 
returned  with  broken  knees  (o).* 

But  the  hirer  of  a  horse  is  bound  to  discontinue  the  use  of  it,  if 
it  become  exhausted  and  refuse  its  food  (p). 

It  has  been  held,  that  where  one  hires  a  chaise  and  horses  to  go 
a  journey,  he  is  not  liable  for  an  injury  occasioned  by  the  negligence 
or  misconduct  of  the  post-boy  (q).  And  where  the  owners  of  a  car- 
riage were  in  the  habit  of  hiring  horses  to  draw  it,  and  the  owner  of 
the  horses  provided  a  driver,  it  was  held,  that  the  owners  of  the  car- 

(Z)  Jones  on  Bailm.  86 ;  Cooper  v.  Bar-  of  the  hirer,  so  that  the  hirer  is  compeUed 

ton,  3  Camp.  5,  n.    See,  howeTer,  Coggs  to  procure  other  means  of  returning,  the 

V.  Bernard,  2  Ld.  Raym.  916.  expenses  thereof  may  be  recovered  against 

(m)  Longman  v.  Qallini,  Abb.  Shipp.^^  the  demand  of  the  bailor  for  the  hire  of 

5th  edit.  259,  n.  the  horse.    Harrington  v.  &iyder,  3  Bar- 

(n)  Dean  v.  Keate,  3  Camp.  5,  per  Lord  hour.  Sup.  Ct.  380. 
Elienborough.  (q)   Dean  v,  Branthwaito,  5  Esp.  35; 

(o)  lb.;  Cooper  v.  Barton,  Id.  5,  n*.  Laugher  v.  Pointer,  5  B.  &  C.  5iQ ;  Croft 

(/>)  Bray  v.  Mayne.  Gow,  1.    Where  a  v.  Alison,  4  B.  &  Aid.  590 ;  Bi^sh  v.  Stein- 
horse  becomes  disabled  by  lameness,  dur-  man,  1  B.  &  P.  409 ;  Jones  on  Bailm.  88, 
ing  his  return  from  a  journey,  for  the  89 ;  East  India  Company  v,  Pullen,  2  Str. 
performance  of  which  and  back  he  has  690. 
been  hired,  without  any  fikult  on  the  part 

to  take  all  such  passengers,  free  of  charge  to  them,  and  to  convey  them  and  their 
baggage  to  his  house ;  if  a  traveller  by  the  cars,  to  whom  this  arrangement  is  known, 
employ  one  of  the  carriages  thus  provided,  to  take  him  and  his  baggage  to  such  pub- 
lic house,  and  his  baggage  is  lost  or  stolen  on  the  wa^,  through  a  want  of  due  care  or 
skill  on  the  part  of  the  proprietor  of  the  carriage  or  his  driver,  the  keeper  of  the 
house  will  be  liable  therefor  in  assumpsit  or  case.  Dickinson  v.  Winchester,  4  Cush- 
ing,  114. 

^  The  owner  must  deliver  the  thing  hired  in  a  condition  to  be  used  according  to  the 
understanding  of  the  parties.  Sutton  v.  Temple,  12  M.  &  W.  52,  60.  If  property  be 
bailed  for  hire  for  a  specific  time,  and  he  attached  on  a  writ  against  the  bailor,  and 
removed  by  the  officer,  the  bailee  will,  notwithstanding,  be  liable  for  the  use,  to  the 
bailor.    Hartford  v,  Jackson,  UN.  Hamp.  145. 

3  Milton  V.  Salisbury,  13  John.  211 ;  Hawkins  v.  Phythian,  6  B.  Monroe,  515 ;  Har- 
rington V.  Snyder,  3  Barbour,  Sup.  Ct.  Rep.  380 ;  Reeves  v.  Ship  Constitution,  1  Gilpin, 
579 ;  Swigert  v.  Graham,  7  B.  Monroe,  661 ;  Mayor  of  Columbus  v.  Howard,  6  Georgia, 
213.  Where  both  parties  are  silent  as  to  the  number  of  persons,  who  are  to  be  per- 
mitted to  ride  in  a  hired  carriage,  the  hirer  is  authorized  to  carry  such  number  as 
the  vehicle  was  made  for,  not  exceeding  the  ordinary  load  adapted  to  the  team  draw- 
ing the  same.  Harrington  v.  Snyder,  3  Barbour,  Sup.  Ct  Rep.  380.  See  Swigert  v. 
Graham,  n^vo. 

*  Harrington  v,  Snyder,  3  Barbour,  Sup.  Ct.  Rep.  380.  But  where  the  bailee  for 
hire  returns  the  hired  property  in  a  damaged  condition,  and  fails  or  refuses,  at  the 
time  or  subsequently,  to  give  any  account  of  the  manner  in  which  the  injury  occurred, 
the  law  will  presume  negligence  on  his  part,  and  the  burden  will  be  upon  him  to 
prove  a  want  of  negligence.  Logan  v.  Matthews,  6  Barr,  417.  Generally,  however, 
in  a  bailment  of  this  kind,  the  burden  of  proof  to  show  negligence  is  on  the  bailor. 
Konyan  v.  Caldwell,  7  Humph.  134 ;  Story,  Bailments,  §  410 ;  Beekman  v,  Shouse,  5 
Bawle,  179 ;  Piatt  v.  Hibbard,  7  Cowen,  500 ;  Schmidt  o.  Blood,  9  Wendell,  268 ;  Foote 
9.  Storra,  2  Barbour,  326 ;  Clark  v,  Spenco,  10  Watts,  335. 
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riage  were  not  liable  for  an  injury  caused  by  the  negligence  of  tbe 
driver  (r). 

If  the  lender  of  a  carriage  agree  to  keep  it  in  "repair  without  any 
further  charges  whatever,"  the  hirer  is  not  liable  for  repairs  render- 
ed necessary  by  accident,  and  without  his  wilful  default  («). 

A  bailee  of  goods  for  hire,  even  for  a  time  certain,  by  selling  the 
goods,  determines  the  bailment  (t) ;  and  the  bailor  may  sue  the 
purchaser  as  for  a  conversion  thereof,  though  the  purchase  was  bona 
fide  (u).^  And  so,  if,  during  the  continuance  of  the  bailment,  the 
goods  are  taken  in  execution  for  a  debt  due  from  the  bailee  ;  or  are 
sold  by  the  assignees  of  the  bailee,  under  his  bankruptcy ;  this  puts 
an  end  to  the  bailment,  and  the  bailor  may  sue  as  for  a  conversion 
of  the  goods  (a;).^ 

®3rd.  Locatio  opens  mercium  vehendarum :  and  herein  of  earrier$ 
(y),  public  and  private; — 

1.  A  common  carrier  is  one  who  undertakes,  for  hire,  to  transport 
from  place  to  place,  either  by  land  or  water,  the  goods*  of  such  per- 
sons as  may  ch(>ose  to  employ  him  ;^  as,  for  instance,  the  owner  or 

(r)   Quarman  ».  Bamett,  6  ^L  &  W.         («)  Cooper  v.  WiUomatt.  1  C.  B.  672. 
499.    8ee  Hughes  tr.  Boyer,  9  Watts,  666.       Jz)  Bryant  p.  WardeU.  Fenn  v,  BiUles- 


U)  Beading  v.  Menham,  1  Moa  &  Rob.    ton,  m^pra. 
4.  {y)  See 

ind  3  Chit.  Com.  Law,  869. 


23 

(t)  Fenn  p.    Bittleston,  7  Exch.  162  ; 
Bryant  r.  Wardel,  2  £zch.  479. 


See  Jeremy  on  the  Law  of  Carriers ; 


1  Where  one  hires  a  horse  to  go  an  agreed  distance,  and  goes  beyond  that  distanoe, 
he  is  liable  in  troTer  for  an  unlawful  conyersion  of  the  horse.  Wheelock  v.  Wheel- 
wright, 6  Mass.  lOi ;  Story,  Bailm.  §  232 ;  Homer  v.  Thwing,  3  Pick.  492.  And  in 
such  case  the  hirer  is  responsible  for  all  k>ss  or  damage  to  the  property  however  it 
may  occur.  Mayor  of  Columbus  v.  Howard,  6  Georgia,  213.  Because  the  hirer  is 
bound  to  use  the  thing  hired,  only  in  the  manner  and  for  the  ))urpo8e  for  which  it 
was  hired.  Rotch  v.  Hawes,  12  IHck.  136;  Duncan  v.  Rail  Road  Co.  2  Richardson, 
613  ;  Harrington  v.  Snyder,  3  Barbour,  3«0. 

2  If  the  property  hired,  being  a  wagon  and  harness,  is  iigured  while  in  the  posses- 
sion of  the  bailee,  he  may,  in  his  own  name,  recover  the  amount  of  the  injury  against 
the  wrongdoer ;  Little  v,  Fosset,  34  Maine,  645 ;  unless  the  wrongdoer  is  the  general 
owner,  in  which  case  the  bailee  can  recover  only  the  value  of  his  special  property, 
lb. ;  White  v.  Webb,  16  Conn.  306  ;  Benjamin  v.  Stremple,  13  Illinois,  466 ;  Hickok  r. 
Buck,  22  Vermont,  149. 

*  Or  money.  Story,  Bailments,  §  496 ;  Sheldon  «.  Robinson,  7  N.  Hamp.  167 ;  An- 
gell.  Carriers,  §  100,  101 ;  Chouteau  v.  Steamboat  St  Anthony,  11  Missouri,  226.  See 
Hosea  v.  McCrory,  12  Alabama,  349.  But  the  transportation  by  steamboats  of  pas- 
sengers or  merchandise,  or  of  both,  does  not  necessarily  imply,  that  the  owners  hold 
themselves  out  as  common  carriers  of  money  or  bank  bills.  Citi  sens'  Bank  v.  Nan- 
tucket Steamboat  Co.  2  StoTy  C.  C.  33 ;  Farmers'  &  Mechanics'  Bank  v.  Champlain 
Transportation  Co.,  23' Vermont,  186.  See  Dwight  ».  Brewster,  1  Pick.  60  ;  Allen©. 
Sewall,  2  Wendell,  327  ;  S.  C.  6  Wendell,  336 ;  Kemp  v,  Coughtry,  11  John.  109  ;  Har- 
rington V,  M'Shane,  2  Watts,  443 ;  Emery  v.  Hersey,  4  Greenl.  407. 

•  Per  Parker  Ch.  J.  in  Dwight  v.  Brewster,  1  Pick.  60,  63  ;  Robertson  t».  Kennedy,  2 
Dana,  430;  Shelden  v  Robinson,  7  N.  Hamp.  167,  163;  Craig  v.  Childress,  Peck, 
(I'enn.)  270,  271 ;  I'umey  v.  Wilson,  7  Yerger,  340-342 ;  Moses  v.  Norris,  4  N.  Hamp. 
304 ;  Elliott  v.  Rossell,  10  John.  1 ;  Kemp  ».  Coughtry,  11  lb.  107 ;  M'Arthur  r.  Sears, 
21  Wendell,  190 ;  Crosby  ».  Fitch,  12  Conn.  410 ;  Hastings  ».  Pepper,  11  Pick.  41 ; 
Abbott,  Ship.  (6th  Am.  ed.)  340,  382 ;  Angell,  Carriers,  §  67  to  123.  The  proprietors 
of  the  steamboats  between  l^vidence  and  New  York  are  common  carriers,  and,  as 
such,  bound  to  receive  all  persons  on  board,  to  whose  character  and  conduct  there  is 
no  reasonable  objection,  if  they  have  suitable  accommodations.  Jencks  v,  Coleman,  2 
Sumner,  221.  And  they  may  rightfully  exclude  all  persons  of  bad  character  or  hab- 
its,—all  whose  objects  are  in  any  way  to  interfere  with  their  interests,  or  to  disturb 
their  line  of  patronage,  and  all  who  refuse  to  obey  the  reasonable  regulations  made 
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master  of  a  ship (z);^a  wharfinger  who  nndprtakes  to  conyey  goods    ptwun^, 
from  his  wharf,  in  his  own  lighters  (a)  ;  a  mail  contractor ;  or  the 

(2)  Trent  and  Mersey  Navigation  v.  sea,  and  act  of  God ;"  Boiler  v,  Fisher, 
Wood,  4  DougL  287.  liability  of  a  ship-  Peake,  Addl.  Oa.  183 ;  Siordet  p.  Hall,  4 
owner,  though  master,  is  apparently  in  Bing.  607.  Meaning  of  the  terms  **  dan- 
some  respeots  in  the  nature  of  that  of  a  gers  and  accidents  of  navigation  f^  Laa- 
charterer ;  Colvin  v,  Newberry,  8  B.  &  C.  rie  v,  Douglas,  15  M.  &  W.  746. 
166.    Meaning  of  exception  of  "  perils  of        (a)  Morning  v.  Todd,  1  Stark.  72. 


for  the  goremment  of  the  steamboat ;  and  they  may  rightfully  inquire  into  the  mo- 
tiyes  or  habits  of  passengers  who  offer  themselves.  Jencks  o.  Coleman,  2  Sumner, 
221.  See  Story,  Bailm.  (2d  ed.)  ^\1  ttwa.;  Markham  v.  Brown,  8  N.  Hamp.  523; 
Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  C.  G.  16 ;  Mershon  v.  Hobensaok, 
2  N.  Jersey,  322. 

There  is  a  discrepancy  among  the  authorities  in  this  country  on  the  question, 
whether,  in  order  to  render  a  person  a  common  carrier  he  must  hold  himself  out  as 
ready  to  engage  in  the  transportation  of  goods  for  hire  ox  a  btuinetSt  to  carry  for  ail 
pertons  indifferently ^  or  whether  he  may  be  held  as  a  common  carrier,  though  the  trans- 
portation of  goods  be  not  his  principal  business,  but  only  one  in  which  he  engages  as 
a  casual  occupation.  In  Pennsylvania  and  in  Indiana,  it  has  been  held,  that  a  wag- 
oner, who,  upon  his  own  request,  carries  goods  for  hire,  is  a  common  carrier,  whether 
the  transportation  be  his  principal  and  direct  business,  or  an  occasional  and  inciden- 
tal employment.  Gordon  v.  Hutchinson,  1  Watts  &  S.  285  ;  Powers  v,  Davenport,  7 
Blackf.  497.  In  both  of  these  cases,  the  principal  business  of  the  carrier  was  that  of 
a  farmer.  The  same  doctrine  derives  support  from  the  cases  of  Moses  v,  Norris,  4  N. 
Hamp.  304 ;  McGlure  v.  Hammond,  1  Bay,  99 ;  Tumey  v.  Wilson,  7  Yerger,  340 ;  Craig 
V.  Childress,  Peck,  (Tenn.)  270,  271 ;  McClure  o.  Richardson,  1  Rice,  (S.  Car.)  215 ; 
Chevalier  v.  Strahamr2  Texas,  115.  But  a  different  rule  was  applied,  where  the  car- 
rier not  being  a  public  carrier,  or  engaged  in  carrying  as  a  common  business,  under- 
took to  transport  the  goods  at  the  request  of  the  employer.  Satterlee  v.  Groat,  1 
Wendell,  272.  And  as  generally  opposed  to  the  above  do6trine,  see  Fisk  v.  Ross,  2 
Kelly,  (Geo.)  349 ;  Jenkins  v,  Pickett,  9  Terger,  480 ;  Story,  Bailments,  §  495 ;  2 
Kent,  597 ;  Samms  o.  Stewart,  20  Ohio,  69. 

1 1  Abbott  Shipp.  (7th  Am.  ed.)  340  et  9eq,,  382  et  nq.,  and  notes ;  Kemp  v.  Cough- 
try,  11  John.  107 ;  Crosby  o.  Fitch,  12  Conn.  410;  Parker  v.  Flagg,  26  mine,  181 ; 
Hastings  v.  IVpper,  11  IMck.  41 ;  McArthur  9.  Sears,  21  Wendell,  190.  Whether 
steamboats  are  so  engaged  as  to  charge  their  owners  as  common  carriers,  depends 
entirely  upon  the  nature  and  extent  of  the  employment  they  are  engaged  in,  either 
express  or  implied,  which  is  authorised  by  the  owners.  Citixens'  B^ik  v.  Nantucket 
Steamboat  Co.  2  Story,  C.  C.  33.  But  tUamboaU  are  generally,  in  this  country,  en- 
gaged in  carrying  goods,  as  well  as  persons,  for  hire,  and  their  owners  are  hence 
answerable  as  common  carriers.  Jencks  v.  Coleman,  2  Sumner,  221 ;  Harrington  v, 
M'Shane,  2  Watts,  443 ;  Taylor  v.  Wells,  3  Watts,  65  ;  Warden  v.  Green,  6  Watts,  424 ; 
Hale  0.  New  Jersey  Steam  Navigation  Co.  15  Conn.  539 ;  Hurd  v.  Burgess,  4  Whar- 
ton, 204;  Faulkner  p.  Wright,  1  Rice,  107;  Patton  «.  M'Grath,  1  Rice,  162;  S.  C. 
Dudley  (S.  Car.)  159 ;  Bennett «.  Filyaw,  1  Florida,  403 ;  Allen  v.  Sewall,  2  WendeU, 
827  ;  BsAk  of  Orange  o.  Brown,  3  Wendell,  158 ;  Powell  v.  Myers,  26  Wendell,  591 ; 
M'Arthur  «.  Sears,  21  Wendell,  190 ;  Steamboat  Co.  «.  Bason,  Harper,  262  ;  Swindler 
9.  HlUiard,  2  Richardson,  286 ;  Jones  9.  Pitcher,  3  Stew,  dt;  Port  136 ;  Sprowl  v.  Kel- 
lar,  4  Stew,  ft  P^rt  382 ;  Bowman  v.  Hilton,  11  Ohio,  303  ;  Dunseth  0.  Wade,  2  Scam- 
mon,  289 ;  Plaisted  p.  Boston  ft  Kennebec  Steam  Navigation  Co.,  27  Maine,  132 ; 
Story,  Bailments,  §  496^  497.  So  of  canal  boatmen,  Teall  p.  Sears,  9  Barbour,  317 ; 
Bpenoer  p.  Daggett,  2  Vermont,  92 ;  Parsons  v.  Hardy,  14  Wendell,  215 ;  Harrington 
9.  Lyle,  2  Nott  &  M'c.  188 ;  Williams  p.  Branson,  1  Murphey,  417 ;  Smyrl  v.  Niolan,  2 
Bailey,  421 ;  Humphreys  v.  Reed,  6  Wharton,  435 ;  DeMott  p,  Larraway,  14  Wendell, 
22 ;  Bowman  v,  Teall,  23  Wendell,  306 ;  Wilcox  p,  Parmelee,  3  Sandf.  610.  So  of 
ferrymen,  if  they  hold  themselves  out  as  common  carriers.  Story,  Bailments,  §  496 ; 
2  Kent,  599  ;  Smith  p.  Seward,  3  Barr,  342 ;  Pomeroy  p,  Donaldson,  5  Missouri,  30 ; 
Gardner  o.  Greene,  8  Alabama,  96 ;  Spivy  t;.  Farmer,  1  Murphey,  339 ;  Walker  p,  Jack- 
son, 10  Mees.  &  W.  161 ;  Littlejohn  v.  Jones,  2  M'Mullen,  365 ;  Cohen  p,  Hume,  1 
M'Cord,  439  ;  Babcock  «.  Herbert,  3  Alabama,  892 ;  Fisher  p,  CUsbee,  12  Dlinois,  344 ; 
White  9.  Winnisimmet  Co.  7  Cushing,  156,  Per  Dewey  J. 
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oASBtRRs.  proprietor  of  a  common  stage  coach  or  wagon  (6).^  So  a  railway 
company  are  common  carriers,  unless  where  they  restrict  their  liabil- 
ity by  means  of  a  special  contract  (c).^  But  it  has  been  held,  that  a 
person  who  conveys  passengers  only,  ia  not  a  common  carrier  (d).' 
Nor  is  a  town  carman,  who  does  not  ply  from  one  fixed  terminus  to 
another,  but  merely  undertakes  casual  jobs,  a  common  carrier  («).^ 
Oligation  And  a  common  carrier  is  bound  to  convey  the  goods  of  any 
to  carry,     person  who  offers  to  pay  his  hire,^  unless  his  carriage  be  already 

(b)  Coggs  V.  Bernard,  2  Ld.  Raym.  918 ;  carrier  within  the  custom  of  the  realm ; 
Mors  V,  Slue,  T.  Raym.  220;  Gisboum  ©.  Lane  v.  Cotton,  1  Li  Raym.  6i6 ;  Whit- 
Hurst,  1  Salk.  249,  282 ;  LoTett  v.  Hobbs,  field  v.  Lord  Le  Deepenser,  Cowp.  754 ; 
2  Show.  128 ;  Bac.  Abr.  "  Carrier."  See  Jones  on  Bailm.  109 ;  Nicholson  v.  Moun- 
recital  of  1  WiU.  4,  c.  68.    As  to  proof  sey,  15  East,  384. 

that  a  party  is  a  common  carrier,  see  Up-  (c)  Palmer  o.  Grand  Junction  Railway 

Bton  V.  Slark,  2  C.  &  P.  598.    But  a  hack-  Company,  4  M.  &  W.  749. 

ney  coachman  is  not  liable  as  a  common  (d)  See  per  Mansfield,  C.  J.,  Christie  v. 

carrier,  unless  he  receiye  money  for  the  Griggs,  2  iCamp.  79,  81 ;  Aston  v.  Heaven, 

carriage,  &c,\  Upshare  v.  Aidee,  1  Com.  R.  2  £sp.  533,  534 ;  but  see  per  Cur.,  Broth- 

25 ;  and  see  Ross  v.  Hill,  2  C.  B.  877.  erton  v.  Wood,  3  B.  &  B.  54.  62, 

Nor  is  the  Post-master-General  a  common  («)  Brind  v.  Dale,  2  Moo.  &  Rob.  80. 

1  The  proprietors  of  a  stage-coach  used  for  the  conyeyance  of  passengers,  are  not, 
of  course,  liable  as  common  .carriers,  for  goods  sent  by  such  coach.  Beekman  t. 
Shouse,  5  Rawle,  179.  But  if  they  have  been  in  the  practice  of  receiring  and  carry- 
ing for  hire,  in  such  coach,  parcels  and  packages  of  merchandise,  for  persons  not 
passengers  therein,  they  incur  the  responsibUity  of  carriers  in  relation  to  such  goods. 
Id. ;  Bwight  o.  Brewster,  1  Pick.  50 ;  Allen  t;.  Sewall,  2  Wend.  327 ;  Sewall  v.  Allen,  6 
Wend.  335 ;  Hollister  o.  Kowlen,  19  Wend.  234 ;  Cole  v,  Goodwin,  19  Wend.  251 ; 
Camden,  <Ssc.  Railroad  Co.  v.  Burke,  13  Wend.  611,  627,  628;  Story,  Bailm.  (2d  ed.)  § 
500 ;  Jones  v.  Voorhees,  10  Ohio,  145  ;  Merwin  o.  Butler,  17  Conn.  138 ;  Bean  r.  Star- 
terant,  8  N.  Hamp.  325 ;  Clark  v,  Faxton,  21  Wendell,  153. 

The  driver  of  a  stage-coach  in  the  general  employment  of  the  proprietors  of  the 
coach,  ami  in  the  habit  of  transporting  packages  of  money  for  a  sinall  compensation, 
which  was  uniform,  whatever  might  be  the  amount  of  the  package,  is  a  bailee  for 
hire,  answerable  for  ordinary  negligence,  and  not  subject  to  the  responsibilities  of  a 
common  carrier ;  there  being  no  evidence  to  show  him  a  common  carrier,  farther  than 
the  fact  that  he  took  such  packages  of  money  as  were  offered.  Shelden  v.  Robinson, 
7  N.  Hamp.  157. 

Where  the  owners  of  a  stage-coach  employ  a  driver  under  a  contract,  that  he  shall 
receive  a  certain  sum  of  money  per  month,  and  the  compensation  that  should  be  paid 
for  the  carriage  of  small  parcels,  the  owners  are  answerable  for  the  negligence  of  the  I 

driver  in  not  delivering  a  parcel  of  that  description,  intrusted  to  him  to  carry,  unless  ' 

this  arrangement  is  known  to  the  proprietor  of  the  goods,  so  that  he  contracts  with 
the  driver  as  principal.  Bean  v.  Sturtevant,  8  N.  Hamp.  146.  See  also  Allen  v.  Sewall, 
2  Wendell,  327 ;  Hosea  v.  McCrory,  12  Alabama,  349  ;  Farmers'  &  Mechanics'  Bank 
t;.  Champlain  Transportation  Co.,  23  Vermont,  186. 

>  Hubbard  J.,  in  Thomas  o.  Boston  &  Prov.  R.  R.  Corp.  10  Metcalf,  472 ;  Parker  p. 
Great  Western  Railway  Co.,  7  Man.  &  Grang.  253 ;  Muschamp  v.  Lancaster  Railway 
Co.  8  Mees.  &  Welsh.  421 ;  Pickford  v.  Grand  Junction  Railway  Co.,  12  Mees.  &  Welsh. 
766 ;  Merriam  v.  Hartford  &  Ne  «  Haven  R.  R.  Co.,  20  Conn.  354 ;  Watson  v.  The  Am- 
bergate  &c.  Railway  Co.,  5  £ng.  Law  &  £q.  Rep.  497  ;   Jordan  «.  Fall  River  R.  R.  5  g 

Cushing,  69.  I 

<  Per  Hubbard  J.,  in  Ingalls  v.  Bills,  9  Metcalf,  1 ;   Camden  &  Amboy  K  R.  Co.  v.  ^ 

Burke,  13  Wendell,  626 ;  Bdyce  r.  Anderson,  2  Peters,  155 ;  Stokes  v.  Saltonstall,  13  i 

Peters,  181  ;  Parker  Ch.  J.,  in  Bennett  o.  Button,  10  N.  Hamp.  486.  | 

*  Mr.  Justice  Story  lays  it  down  that  truckmen,  wagoners,  teamsters,  cartmen  and  | 

porters,  who  undertake  to  carry  goods  for  hire,  as  a  common  employment,  Arom  one 
town  to  another,  or  from  one  part  of  a  town  or  city  to  another,  are  common  carriov. 
Story,  Bailments,  §  496.  So  Mr.  Chancellor  Kent  2  Kent,  598,  599 ;  Robertson  9. 
Kennedy,  2  Dana,  430.    See  Campbell  v,  Morse.  Harper,  (a  C.)  468. 

^  Per  Nelson  J.,  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard,  (U. 
S.)  382,  383 ;  Hollister  v,  Nowlen,  19  Wendell,  234  ;  Cole  o.  Goodwin,  19  Wendell,  261  ; 
Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  C.  C.  35,  F^r  Story  J. ;  M'GiU  v. 
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f nlly^  or  the  risk  sought  to  he  forced  on  him  he  extraordinary ;  ^  or  oabbixbs. 
unless  the  goods  he  of  a  description  which  he  cannot  convey,  or  which  s^^v^^/ 
he  is  not  in  the  hahit  of  conveying  (/).'^  But  this  exception  applies  to 
the  case  of  a  railway  company,  as  well  as  to  that  of  any  other  carri- 
er ; — the  8  &  9  Vict.  c.  20,  s.  86,  which  enacts  that  "  it  shall  he  law- 
ful "  for  such  a  company  to  carry  upon  the  railway  "  all  9V/ch  goods 
as  shall  he  ofifered  to  them  for  that  purpose," — heing  held  to  he 
permissive,  and  not  compulsory  (g). 

In  Davis  v.  Garrett  (A),   the  Court  recognised  the  doctrine,  that  He  onght 
it  is  the  implied  duty  of  a  carrier  hy  water, — whether  in  a  general  to  carry  in 
ship,  or  in  one  hired  for  a  -particular  voyage, — to  proceed,  without  course, 
unnecessary  deviation,  in  the  usual  and  customary  course.^    In  that 
case,  the  defendant  received  on  hoard  his  harge  certain  *lime,  to  he  r  042*2  ] 
conveyed  for  the  plaintiff  from  Bewley  Cliff  to  London.     The  mas- 
ter deviated  from  the  usual  and  customary  course  of  the  voyage, 
without  any  justifiable  cause ;  and  whilst  the  harge  was  so  out  of 
her  course,  she  encountered  a  storm,  during  which  the  water  commu- 
nicated with  the  lime  and  caused   it  to  ignite,  whereby  the   barge 
and  cargo  were  lost.     In  an  action  on  the  case  for  the  loss  of  the  lime, 
the  declaration  alleged,  that  *'  it  was  the  duty  of  the  defendant  to 
have  carried  and  conveyed  the  lime  by,  and  according  to,  the  direct, 
usuaU  and  customary  way,  course,  and  passage,  without  any  volun- 
tary and  unnecessary  deviation  or  departure  from,  or  delay  or  hin- 
derance  in  the  same ; "  and  averred  the  loss  to  be  '^  by  reason  of  the 
deviation  and  departure,  and  delay  and  detention,  out  of  such  usual 
and  customary  course  and  passage :  "  and  it  was  held,  first,  that  the 
damage  sustained  by  the  plaintiff  was  sufficiently  proximate  to  the. 
wrongful  act  of  the  defendant  to  form  the  subject  of  an  action  ;  and, 
secondly,  that  the  declaration  was  sufficient  to  support  a  judgment 
for  the  plaintiff.     And  the  same  rule  would,  it  seems,  apply  to  a  car- 
rier by  land.^ 

In  order,  however,  to  render  the   carrier  liable,  even  at  common  Goods 
law,  the  goods  must  be  duly  delivered  to  him,  or  to  some  one  intrus-  ™^'*  ^ 
ted  by  him  to  receive  them  (i)\     And  if  goods  be  delivered  to  A.,  to  the  car- 
rier. 

(/)  1  Smith,  L.  C.  101  b ;  Jackson  v.  special  contract  with  the  keeper   of  a 

Rogers,  2  Show.  327 ;  Riley  v.  Home,  5  booking-office,  who  was  also  a  part  owner 

Blng.  217.  in  a  stage  coach,  binds  the  other  owners  of 

( ff)  Johnson  v.  Midland  Railway  Com-  the  coach,  t!^.;  Hesley  v.  Mears,  o  B.  &  G. 

pany,  4  Exch.  367.  604 ;  S.  C.  8  D.  &  R.  289.    A  booking-of- 

ih)  4  M.  &  P.  510;  S.  C.  6  Bing.  716.  fice  keeper,  who  also  keeps  wine  Taults,  is 
1)  What  is  a  sufficient  deliyery  to  the  liable,  if  he  allow  even  balky  goods  to  re- 
carrier,  see  BurrcU  v»  North,  2  0.  &  K.  main  exp6sed  at  the  bar  of  the  latter ; 
681 ;  and  Roscoe  on  £t.  7th  edit  378.    A  Dover  r.  Mills,  5  C.  &  P.  175. 


Bowand,  8  Barr,  451 ;  F«r  Shepley  Ch.  J.  in  Sager  v,  Portsmouth,  S.  P.  &  £.  R.  K  Co*, 
31  Maine,  234. 

1  Lorett  V,  Hobbs,  2  Shewer,  127. 

«  Pate  V.  Henry,  6  Stewart  &  Port  101. 

*  Sewan  V.  Allen,  6  Wendell,  835 ;    King  e.  Lenox,  19  John.  235 ;   Tunnel  v,  Petti- 
john,  2  Harring.  48. 

*  See  Orosby  v.  Fitch,  12  Conn.  410 ;  Hand  v.  Baynes,  4  Wharton,  204 ;    Charleston 
&  Columbia  Steamboat  Co.  v.  Bason,  Harper,  (S.  Car.)  262. 

*  Powers  V.  Davenport,  7  Blackf.  497  ;  Lawrence  r.  M'Qregor,  Wright,  193 ;  Smith 
0.  Whitman,  18  Missouri,  852. 

*  Blanchard  9.  Isaacs,  8  Barbour,  888;   Story,  Bailments,  §582,  et  wq,;   2  Kent, 
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under  a  contract  that  the  owner  shall  go  with  them,  and  take  care  of 
them,  that  is  not  a  delivery  to  A.  as  a  common  carrier  (i).^ 

But  if  a  package,  belonging  to  a  passenger  bj  railway,  be  put  un- 
der the  seat  of  the  carriage  in  whicn  he  travels,  by  one  of  the  com- 
pany's servants,  that  will  be  a  sufficient  delivery  to  the  company,  to 
charge  them  as  carriers,  if  the  package  be  lost(Z). 

His  bire.  Again :  the  hire  charged  by  the  carrier  must  be  reasonable ;  and 
it  must  likewise  be  uniform ; — that  is,  he  must  not  charge  more 
to  one  customer  or  class  of  customers,  for  any  service,  than  he  charg- 
es for  the  same  service  to  another  customer  or  class  of  customers,  or 
to  the  public  generally  (m).     And  although  a  carrier  is  entitled,  by 

[  ^423  1  common  law,  to  insist  on  the  full  price  of  the  carriage  ^being  paid  b^ 
forehand  (n) ;  yet,  where  he  is  sued  for  refusing  to  carry,  the  decla- 
ration need  only  aver  readiness  and  willingness  to  pay  the  hire, 
without  averring  an  actual  tender  thereof ;  because  the  money  is  not 
required  to  be  paid  down  by  the  customer,  until  the  carrier  receives 
the  goods  which  he  is  bound  to  carry  (o). 

Carrier  is       -^^^  ^  common  carrier  is,  by  the  ancient  custom  or  common  law 

aninsiir-  of  the. realm,  in  the  nature  of  an  insurer; — his  warranty  being, 
safely  and  securely  to  carry.     And,  accordingly,  whether  he  be  guu- 

{k)  Brind  v.  Dale,  8  G.  &  P.  207.  &  W.  399.    See  Airther  as  to  a  earrier'fl 

^l)  Per  Wilde,  G.  J.,  Richards  o.  London  charges,  Winkfield  v.  Packington.  2  C.  ft 

Brighton  and  South-coast  Railway  Gom-  P.  699; 0.  Jackson,  Peake,  AddL 

pany.  7  G.  B.  839,  859 ;  18  X.  J.,  G.  P.  Ga.  185, 186. 

351, 264.  "  (n)  Per  Cur.,  Wyld  ».  Pickford,  8  H  ft 

(m)  Parker  v.  Great  Western  Railway  W.  443,  458. 

GompanY,  7  M.   &  6.  253 ;  Pickford  v.        (0)   Piokford  v.  Grand  Junction  Bail- 

Grand  .mnction  Railway  Gompany,  10  M.  way  Gompany,  8  M.  &  W.  372,  378. 


er. 


604 ;  Angell,  Garners,  §  140 ;  Hosea  v.  McCrory,  12  Alabama,  349.  As  soon  as  such 
delivery  is  complete,  the  responsibility  of  the  carrier,  as  such,  commences.  Story, 
Bailments,  §  532 ;  2  Kent,  604 ;  Angell,  Garriers,  §  129,  et  teq.,  §  135,  et  m^.  And 
the  deliyery  is  complete,  when  the  goods  are  receiyed  by  the  carrier  at  his  office, 
depot,  or  station.  Camden  ft  Amboy  R.  R.  ftc.  Co.  v.  Belknap,  21  Wendell,  364 ;  Woods 
V,  DeTin,  13  Illinois,  746.  The  deliyery  may  be  either  actual  or  oonstructime.  As, 
where  it  is  a  constant  practice  and  usa^  of  the  carrier,  to  reoeiye  property  left  for 
transportation,  at  a  particular  place,  without  any  special  notice  of  such  deposit,  the 
deliyery  of  goods  at  that  place  is  a  good  deliyery  to  the  carrier,  to  render  him  Uable 
for  the  loss  of  the  goods,  although  neither  he,  nor  his  agent  was  otherwise  notified  of 
such  deliyery.  Merriam  v.  Hartford  &  New  Hayen  R.  R.  Co.,  20  Conn.  364.  But, 
generally,  when  the  goods  are  left  for  the  carrier,  express  notice  must  be  given  to  him ; 
2  Kent,  604 ;  Packard  v.  Gctman,  6  Cowen,  757  ;  Story,  Bailments,  §  532  ;  or  to  his 
authorized  agent.  D'Aigou  v.  Deagle,  3  Harr.  &  John.  206  ;  Jenkins  v.  Picket,  9  Yer- 
ger,  480.  It  is  not,  however,  necessary  to  a  delivery  that  the  goods  should  be  entered 
on  any  flight  list,  or  that  the  contract  of  hire  should  be  verified  by  any  written 
memorandum.  Angell,  Carriers,  §  136 ;  Citizens'  Bank  0.  Nantucket  Steamboat  Co., 
2  Story,  G.  G.  16  ;  Parker  v.  Great  Western  Railway  Co.,  7  Manning  ft  Grang.  268. 

It  is  not  necessary  that  the  package  should  be  delivered  at  the  office  of  the  carrier. 
If  it  be  received  by  the  carrier,  or  by  his  agent  and  entered  on  the  wav  bill,  at  another 
place,  this  is  sufficient  to  bind  the  carrier.    Phillips  0.  Earle,  8  Pick.  182. 

1  See  Fisher  0.  Clisbee,  12  Illinois,  844 ;  Story,  Bailments,  §  633.  A  passenger  in 
the  railroad  cars  cannot  recover  for  an  overcoat^  which  he  has  not  delivered  into  the 
custody  of  any  of  the  agents  or  servants  of  the  company,  but  which  he  placed  on  the 
seat  of  the  car  on  which  he  sat,  and  forgot  to  take  with  him  when  he  left,  and  whidk 
was  afterwards  stolen.  Tower  e.  Utica  ft  Schenectady  R.  R.  Co.,  7  Hill,  47.  See 
Orange  Co.  Bank  v.  Brown,  9  Wendell,  86. 

An  acceptance  of  the  goods  in  some  way  is  indispensable.    This  may  be  in  a  sj 
manner,  or  according  to  the  usage  of  the  carrier's  business.    Angell,  Carriers, 
Story,  Bailments,  §  633 ;  2  Kent,  598 ;  Lovett  v,  Hobbs,  2  Shower,  127 ;  BfUos  0. 
6  Bingh.  748. 
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ty  of  negligence  or  not  is  immaterial  ;^  for  the  warranty  is  broken 
by  the  non-conveyance  or  non-delivery  of  the  goods  intrusted  to 
him  (p).  At  common  law,  therefore,  he  is  not  excused  or  discharge 
ed  in  t;ase  of  the  loss  of,  or  injury  to  goods  intrusted  to  him, 
unless  such  loss  or  injury  was  occasioned  by  the  act  of  God  or  of 
the  king's  enemies  (q).^  And  so  he  is  liable,  at  commoii  law, 
though  he  be  robbed  (r) ;  or  although  the  goods  bo  destroyed  by 

(/>)  Per  Wilde,  C.  J.,  Richards  v,  Lon-  Bing.  212,  217.    As  to  his  lien,  see  Storr 

don  Brighton  and  South-coast    Railway  v.  Crowley,  M'Cl.  &  Y.  129. 
Company,  7  C.  B.  839,  858.  (r)  Jones  on  Bailm.  103 ;  1  Inst.  89  a; 

(q)  Bourne  v,  Gatliffe,  7  M.  &  G.  850 ;  1  RolL  Abr.  2.     What  constitutes  a  loss 

11   C.  &  F.   4o;   1   Inst.   89;   Jones  on  by  robbery,  within  an  exception  of  rob- 

K'iilm.  104;  Bui.  N.  P.  70;  Coggs  v.  Ber-  bery   by  special  contract;   Rothschild  r, 

nard,  2  Ld.  Raym.  918.    The  general  law  Royal  Mail  S.  P,  Company,  7  Exoh.  734 ; 

upon  this  subject  is  fuUy  stated  by  the  21  L.  J.,  Exch.  273 ;  Latham  v,  Stanbury, 

Court  in  Macklin  v.  Waterhouse,  and  Ri-  3  Starkl  143. 
ley  V.  Home,  2  M.  &  P.  319,  331,  and  5 

^  It  is  no  defence  to  an  action  on  the  case  against  a  common  carrier,  that  he  used 
due  care.  Mershon  w.  Hobensack,  2  New  Jersey,  372.  Proof  of  negligence  is  unnec- 
essary to  charge  him,  and  proof  of  diligence  will  not  excuse  him.  McCall  v.  Brock, 
5  Btrobhart,  119. 

*  Halo  V.  New  Jersey  Steam  Nav,  Co.,  16  Conn.  589  ;  Roberts  v.  Turner,  12  John. 
232;  Harrington  v,  M'Shano,  2  Watts,  443;  Eagle  v.  White,  6  Wharton,  517  ;  Thomas 
V,  Boston  &  ProT.  R.  R,  Corp.  10  Metcalf,  476;  Hastings  ».  Pepper,  11  Pick.  42;  At- 
wood  V.  Reliance  Transportation  Co.,  9  Watts,  87  ;  Walpole  v.  Bridges,  6  Blackf.  173 ; 
Pomeroy  v.  Donaldson,  5  Missouri,  36;  Swindler  v.  Hilliard,  2  Richardson,  286;  Dru- 
san  p.  Mnrgatory,  1  Wash.  C.  C.  13, 17 ;  Plaisted  v.  Boston  &  Kennebec  Steam  Nay. 
Co.,  27  Maine,  132 ;  Mershon  p.  Hobensaok,  2  N.  Jersey,  372 ;  Pendall  v.  Bench,  4  Mo- 
Lean,  259 ;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard,  (U.  S.)  381. 
382  ;  Sager  v.  Portsmouth,  S.  P.  &  E.  R.  R.  Co.,  31  Maine,  234,  Per  Shepley,  Ch.  J. 

For  the  meaning  of  the  technical  expression  Act  of  God^  see  M' Arthur  v.  Sears,  21 
Wendell,  190;  Abbott,  Ship.  (6th  Am.  ed.)  382,  and  note;  8tory,  Bailm.  §  25,  511 ; 
Williams  v.  Grant,  1  Conn.  487 ;  Angell  on  Carriers,  §  154,  et  seq.  It  excludes  all 
accidents,  which  may  have  accrued  by  human  agency,  whether  of  the  carrier  or  of  a 
third  person.  lb.  See  Backhouse  v,  Sneed,  1  Murphey,  173 ;  Ewart  v.  Street,  2  Bai- 
ley, 157 ;  1  Smith,  Lead.  Ca.  (Am.  ed.)  180 ;  Shelden  v.  Robinson,  7  N.  Hamp.  163, 
164  ;  Moses  ».  Norris,  4  N,  Hamp.  306 ;  Hastings  v.  Pepper,  11  Hck.  42 ;  Fish  v.  Chap- 
man, 2  Georgia,  349 ;  Gordon  p.  Buchanan,  5  Yerger,  32 ;  Turney  v.  Wilson,  7  Yerger, 
310;  Sprowl  p.  Kellar,  4  Stew.  &  Port  382;  Robertson  v,  Kennedy,  2  Dana,  430; 
Colt  V,  M'Mechen,  6  John.  100. 

Common  carriers  are  not  liable  for  delay  or  loss  occasioned  by  adverse  winds,  fail* 
ure  of  wind,  the  founderous  situation  of  roads,  unusually  low  tides,  or  the  like.  Bat 
if  occasioned  by  their  taking  a  greater  quantity  of  commodities  than  they  had  the 
means  of  transporting,  or  by  unskilful  navigation  of  their  vessels,  or  any  other  cir- 
cumstances, not  the  immediate  act  of  God,  or  of  the  enemies  of  the  State,  then  they 
axe  chargeable.  Boyle  v.  M'Laughlin,  4  Har.  &  J.  291 ;  Williams  v.  Bronson,  1  Mur- 
phey, 417  ;  Williams  v.  Grant,  1  Conn.  487  ;  Campbell  v.  Morse,  Harper,  468;  Clark 
V.  Barnwell,  12  Howard,  (U.  S.)  272.    See  Parsons  v.  Hardy,  14  Wendell,  215. 

The  freezing  of  canals,  rivers  and  arms  of  the  sea,  will  excuse  a  loss  arising  fVom 
delay  of  a  common  carrier  by  water.  But  the  carrier  is  bound  to  use  ordinary  fore- 
cast in  anticipating  the  obstruction ;  must  use  the  proper  means  to  overcome  it ; 
exercise  due  diligence  to  complete  his  undertaking  to  carry  and  deliver,  as  soon  as 
the  obstruction  is  removed ;  and,  in  the  mean  time,  must  not  be  guilty  of  negligence 
in  the  care  of  the  property ;  nor  deviate  flrom  the  course  of  the  voyage  prescribed 
because  of  the  obstruction  by  ice.  Angell,  Carriers,  §  160 ;  Lowe  v.  Moss,  12  Illinois, 
477  ;  Bowman  p.  Teall,  23  Wendell,  306;  Parsons  p.  Hardy,  14  WendeU,  215 ;  Harris 
p.  Rand,  4  N.  Hamp.  259 ;  Hand  p.  Baynes,  4  Wharton,  204 ;  Crosby  p.  Fitch,  12  Conn. 
410 ;  Richards  p.  Gilbert,  5  Day,  415. 

But  a  common  carrier  is  liable  for  a  loss  caused  to  goods  by  unnecessary  delay  and 
unseaworUiiness  of  the  vessel.  Smith  p.  Whitman,  13  Missouri,  352.  So  where  the 
carrier  allowed  his  wagon,  in  which  he  was  carrying  goods,  to  stick  fast  in  a  fording 
cr«ek,  and  the  water  suddenly  rising,  damaged  the  goods,  he  was  held  liable  for  the 
damage.    Campbell  v.  Morse,  Harper,  (S.  Car.)  468. 
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oABBiou.    an  accidental  fire  («),i  or  be  wrongfully  seized  hj  third  persons  (t), 
N-^^v-w^       But  a  carrier  may  limit  his  responsibility  by  entering  into  a  spe- 
Cftrrier       cial  contract  with  his  customer  (w).^  Thus,  where  certain  horses  were 
Ss^aWU-  ^l^livered  to  a  railway  company,  to  be  carried  by  them  for  hire,  sub- 
ty,  by  oon-  ject  to  a  note  or  ticket  which  stated  : — that  the  said  ticket  was  is- 
tfftct.         Bued  "  subject  to  the  owner's  undertaking  to  bear  all  the  risk  of  in- 
jury by  conveyance  and  other  contingencies ;"  and  that  the  company 
would  not  be  responsible  "  for  any  damages,   however  caused,  to 
horses,  &c.  travelling  upon  their  railway,  or  in  their  vehicles ;"  it 
was  held,  that  this  ticket  contained  the  terms  of  the  contract  with 
the  parties ;  that  such  terms  must  be  held  to  apply  to  all  risks,  of 
whatever  kind,  and  however  arising,  which  might  be  encountered  in 
the  course  of  the  journey ;  and  that  the  defendants  were  thereby 
protected  from  liability,  for  any  damage  sustained  by  the  horses 
whilst  being  carried  by  them,  unless  it  were  occasioned  by  their  wil- 
[  ^524  ]  fnl  misfeazance ;  or  by  their  **renouncing  the  character  in  which 
they  had  received  the  goods  (v). 

(«)   Forward  v,  Pittard,  1   T.  R.  27;  way  Company,  10  C.  B.  454,  475,  476; 

Hyde  ».  The  Trent  and  Mersey  Navigation  and  see  S.  C.  16  Q.  B.  600 ;  Carr  v.  Lan- 

Company,  5  T.  R.  389.  cashiro,  &g.  Railway  Company,  7  ExcL 

(t)  Goling  V.  Higgins,  1  Camp.  451.  697  ;  21  L.  J.,  Exch.  261 ;  Great  Northern 

(tt)  See  11  Geo.  4,  &  1  Will.  4,  c.  68,  s.  Railway  Company  v.  Morville,  lb.,  Q.  B. 

6,  post,  482.  ^  319  ;  Chippendale  v,  Lancashire,  &c,  Rail- 

(v)  Austin  V.  The  Manchester,  &c.  Rail-  way  Company ;  Jh,;  Q.  B.  22. 

1  Unless  the  fire  be  caused  by  lightning.  Angell,  Carriers,  §  156 ;  Thorsgood  p. 
Marsh,  Gow  R.  105 ;  Gilmore  v.  Carman,  1  ISmedes  &  Marsh.  279 ;  Parker  v.  Flagg,  26 
Maine,  181 ;  Chevallier  t^.  Straham,  2  *Texas,  115  ;  Parsons  v.  Monteath,  13  Barbour, 
853 ;  Hale  v.  New  Jersey  Steam  Nav.  Co.,  15  Conn.  539,  545 ;  Patton  v.  McGrath,  Dud- 
ley (a  Car.)  169 ;  Singleton  v.  ffiUiard,  1  Strobhart,  203. 

^  Sager  p.  The  Portsmouth  S.  &  P.  &  E.  Railroad  Co.,  31  Maine,  228 ;  Dorr  t\  New 
Jersey  Steam  Nav.  Co.,  4  Sandf.  Sup.  Ct.  136 ;  Reno  v,  Hogan,  12  B.  Monroe,  63 ; 
Bingham  «.  Rogers,  6  Watts  &  Scrg.  495 ;  Swindler  v,  Hilliard,  2  Richardson.  286 ; 
Parker  v.  Flagg,  26  Maine,  181 ;  Beckman  v,  Shouse,  5  Rawle,  179 ;  The  N.  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard  (U.  S.)  382*;  Parsons  v,  Monteath,  13 
Barbour,  353 ;  Stoddard  v.  Long  Island  R.  R.  Co.,  5  Sandford,  180 ;  Camden  &  Amboy 
R.  K  Co.  V.  Baldauf,  16  Penn.  State  Rep.  67 ;  Farmers'  &  Mechanics'  Bonk  p.  Cham- 
plain  Transportation  Co.,  23  Vermont,  186 ;  Angell,  Carriers,  §  232  et  seq.  See  contra, 
Gould  V.  Hill,  2  Hill  (N,  Y.)  623  ;  Cole  v.  Goodwin,  19  Wendell,  251 ;  Fish  v.  Chapman, 
2  Kelly,  (Geo.)  349.  In  this  country,  the  current  of  authority  is  in  favor  of  holding 
the  carrier  responsible  for  misconduct  and  for  negligence,  notwithstanding  his  liabil- 
ity may  be  limited  by  a  special  agreement  or  notice.  Laing  v.  Colder,  8  Barr,  479  ; 
Ber.o  V.  Hogan,  12  B.  Monroe,  63  ;  Camden  &  Amboy  R.  R  Co.  v,  Baldauf,  16  Penn. 
State  Rep.  67 ;  Dorr  v.  The  N.  Jersey  Steam  Nav.  Co.,  4  Sandford,  136 ;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard  (U.  S.)  344 ;  Slocum  v,  Fairchild,  7 
Hill,  (N.  Y.)  292 ;  Swindler  v,  Hilliard,  2  Richardson,  286 ;  Sager  v.  Portsmouth,  a  <fe 
P.  &  £.  Railroad  Co.,  31  Maine,  228.  In  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bonk,  6  Howajrd,  (U.  S.)  382,  Nelson  J.  said  :— "  The  owner,  by  entering  into  the  con- 
tract, virtually  agrees,  that,  in  respect  to  the  particular  transaction,  the  carrier  is 
not  to  be  rej^irded  as  in  the  exercise  of  his  public  employment;  but  as  a  private  per- 
son, who  incurs  no  responsibility  beyond  that  of  an  ordinary  bailee  for  hire,  and 
answerable  only  for  misconduct  or  negligence."  In  Camden  <!ili^.  Railroad  Co.  v.  Bal- 
dauf, 16  Penn.  State  Rep.  67,  Rogers  J.  said;—"  Carriers  cannot,  even  by  a  special 
agreement  witii  the  owner,  discharge  themselves  from  the  ordinary  care  incumbent 
on  a  bailee  for  hire." 

Where  the  owner  stipulated  that  he  would  take  upon  himself  the  risk  of  "  all  dam- 
age, that  may  happen"  to  the  goods  in  the  course  of  transportation,  such  stipulation 
was  held  not  to  exonerate  the  carrier  from  liability  for  damage  done  to  the  goods, 
resulting  from  his  negligence  or  misconduct  Sager  9.  Portsmouth  S.  P.  &  E.  &  R. 
Co.,  31  Maine,  228.    Such  stipulation,  and  any  other  notice  or  agreement  which  re- 
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It  appears  however  that,  if  the  carrier  merely  give  hia  customer 
notice  that  he  will  not  be  responsible  for  the  loss  of,  or  damage 
done  to  certain  goods,  unless  the  same  be  insured  according  to  their 
value,  and  paid  for  at  the  time  of  their  delivery  to  be  carried  ;  it 
is  not  necessary,  in  order  to  render  the  carrier  liable  after  such  no- 
tice,— at  all  events,  in  cases  not  within  the  11  Geo.  4  &  1  W.  4,  c 
68  (a;), — to  prove  a  total  abandonment  by  the  carrier  of  that  char- 
acter, or  any  act  of  wilful  misconduct.  The  efiPect  of  such  a  notice, 
it  is  said,  is  merely  that  the  carrier  will  not  be  responsible  for  all 
events  against  which,  by  common  law,  he  is  an  insurer.  But  still 
he  undertakes  to  carry  from  one  place  to  another,  and  for  some  re- 
ward in  respect  of  the  carriage ;  and  he  is  therefore  bound  to  use 
ordinary  care  in  the  custody  of  the  goods,  and  their  conveyance  to, 
and  delivery  at  their  place  of  destination,  as  well  as  in  providing 
proper  vehicles  for  their  carriage  (t/).^ 

And  although  the  mere  fact  of  the  carrier  giving  a  pvllic  notice,  Proof  of 
is  not  sufficient  to  constitute  a  special  contract  between  him  and  the  special 
customer  (z)  ;  yet  if  the  jury  find  that  a  ticket  containing  such  no-  ^''*™^ 
tice  was,  in  fact,  delivered  to  the  consignor  or  his  agent,  that  will 
be  sufficient  to  limit  the  responsibility  of  the  carrier  (a) ;  without 
their  also  finding,  that  such  ticket  was  read  over  and  explained  to 
the  party  to  whom  it  was  delivered  (6).* 

But  a  by-law  made  by  a  railway  company  under  the  provisions  Effect  of 
of  their  special  act,  and  which  purports  to  limit  their  liability  for  by-law. 
loss  in  certain  cases,  will  not  bind  the  customer,  unless  there  be  ev- 
idence that  he  had  notice  thereof  (c), 

(z)  See  Hinton  v.  Dibdin,  2  Q.  B.  646.  pany  v,  Moryille,  21  L.  J.,  Q.  B.  319. 

(y)  Per  Cup.,  Wyld  v,  Pickford,  8  M.  &  (6)  Palmer  v.  Grand  Junction  Railway 

W.  443.  461.  Company,  4  M.  &  W.  749. 

(2)  11  Geo.  4  &  1  Win.  4,  c  68,  8.  4,  (c)  See  Great  Western  Railway  Compa- 

post,  432.  ny  v.  Goodman,  21  L.  J.,  C.  P.  197. 

(<i)  See  Great  Northern  Railway  Com- 

—  ■—      ■  ^  ■   ■"  ■■         ■     ^  ■       ■     —  ■-■■■■■■■■■■  ■       ■■   ■■  I  ■^        ■  ■        ■  .1       ^..    ■         ■■■       ■— ^l^.  Ml       ■^»^».^— ^^^ 

duces  the  liability  of  the  carrier  to  that  of  an  ordinary  bailee  for  hire,  imposes  upon 
the  owner  of  the  goods,  in  case  of  claim  for  damage  to,  or  loss  of  them,  the  burthen 
of  shewing  misconduct  or  negligence  in  the  carrier.  Sager  v.  Portsmouth  S.  P.  &  E. 
R.  R.  Co.,  supra;  Angell,  Carriers,  §*276 ;  Story,  Bailments,  §  573.  This  is  contrary 
to  the  general  rule  in  cases  of  carriers,  where  there  is  no  notice ;  for  primd  fade,  then 
the  burthen  is  on  the  common  carrier  to  exempt  himself  from  liability.  Stoiy,  Bail- 
ments, §  629,  §  673. 

1  New  Jersey  Steam  Nay.  Co.  v.  Merchants'  Bank,  6  Howard,  (U.  S.)  383  ;  Camden 
&c.  R.  R.  Co.  r.  Burke,  13  WendeU,  611,  627,  628 ;  ante,  423,  note ;  post,  428,  note ; 
Hinton  v.  Dibbin,  2  Adol.  &  £11.  N.  &  646 ;  Story,  Bailments,  (4th.  ed,)  §  671,  §  667. 

^  Post,  428,  note.  In  a  case  in  Pcnnsylyania,  where  the  notice  was  in  the  English 
language,  and  the  passenger  was  a  Cherman,  who  did  not  understand  the  English 
language,  it  was  held  to  be  incumbent  on  the  carrier  to  prove  that  the  passenger 
had  knowledge  of  its  contents  ;  and  that,  if  tickets  without  naything  more,  are  evi* 
dence  of  a  special  contract,  yet  they  must  be  printed  in  a  language,  which  the  pas* 
senger  understands,  or  their  terms  must  be  explained  to  him.  Camden  &  Amboy 
R.  R.  Co.  V.  Baldauf,  16  Penn.  State  Rep.  67.  In  another  case,  it  was  held,  that  a 
notice  that  a  railroad  corporation  would  not  be  liable  for  the  baggage  of  passengers 
beyond  a  certain  amount,  unless  &c.,  printed  on  the  back  of  the  passage  ticket,  and 
detached  from  what  ordinarily  contains  all  that  is  material  to  the  passenger  to  know, 
does  not  raise  a  legal  presumption  that  the  party,  at  the  time  of  receiving  the  ticket 
and  before  the  train  leaves  the  station,  had  knowledge  of  the  limitations  or  conditions 
which  the  carrier  had  attached  to  the  transportation  of  the  baggage  of  passengers. 
Br«wa  p,  BMtem  R.  R.  Co.  6  Law  Rep.  (N.  8.)  Boston,  217. 
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QASBjsBB.  It  is  said  to  be  now  perfectly  well  understood,  that  if  a  parcel  be 
^^•"v-^^/  delivered  to  a  carrier,  to  be  carried,  it  is  his  duty  to  ask  such  qnes- 
Conoeal-  tions  about  it  as  may  be  necessary ;  and  that,  if  he  ask  no  questions, 
wUhout  *^^  there  be  no  fraud  to  give  the  case  a  false  complexion,  he  is 
fraud,  win  bound  to  carry  the  parcel  as  it  is  (d).^ 

not  relieve       Audit  is,  at  all  events,  clear,  that  if  the  carrier  be  guilty  of 
from*M8*'  mwfeazark?e,  mere  concealment  on  the  part  of  the  customer,  *^thout 
liability      fraud,  will  not  absolve  the  carrier  from  liability  for  the  loss.    Thus, 
formiifea-  where  a  parcel  of  great  value  was  delivered  to  a  carrier,  with  direc- 
r  c±OK  1  *^^^^  ^  send  it  by  a  particular  conveyance ;  and  he  sent  it  by  a  dif- 
L    ^^^  J  ferent  conveyance,  and  it  was  lost ;  it  was  held  that  he  was  respon- 
sible, notwithstanding  he  had  given  notice  that  he  would  not  be 
answerable  for  any  article  exceeding  a  certain  value,  unless  insured, 
and  the  customer  had  not  given  notice  that  the  parcel  in  question 
contained  property  exceeding  that  value  (e). 

But  if,  in  such  circumstances,  the  carrier  were  merely  guilty  of 
negligence^  ii  would  seem  that  concealment  alone  would  be  sufficient 
to  discharge  him,  that  is,  in  cases  not  within  the  Carrier;?'  Act  (/). 
And  so,  if  a  passenger  by  railway  carry  merchandize  packed  up  with 
his  personal  luggage,  and  the  company  have  no  notice  of  that  fact, 
they  are  not  responsible  for  the  value  of  such  merchandize  if  it  be 
lost  during  the  journey ;  because,  primd  facie,  their  contract  is  only 
to  carry  the  passenger  and  his  luggage  (g).'^ 

(d)  Per  Parke,  B.,  Walker  v.  Jackson,  Bank  p.  Brown,  9  Wendell,  115. 
10  M.  &  W.  161,  168 ;  PhiUips  v.  Earle,  8        («)  Sleat  v.  Fagg,  5  B.  &  Aid.  342. 
Pick.  182.    Walworth  Ch.  in  Sewall  v.  Al-        (f)  Batson  v.  Donovan,  4  B.  &  Al.  21  r 

len,  6  Wendell,  349 ;  Ilollister  v.  Nowlen,  ana   see  per  Bayley  and    Holroyd,  Js., 

19   Wendell,   234 ;    Cole  v.  Goodwin,   19  Sleat  v.  Fagg.  sup. 

WendeU,  251 ;  Story,  Bailments,  §  oG7 ;  2         (g)  Great  Northern  Railway  Company 
Kent,  603,  604;  Nelson  J.  in  Orange  Co.  v.  Shepherd,  21  L.  J.,  Exch.  286. 
, '-' 

1  Per  Fletcher  J.  in  FaU  Riyer  R.  R,  Co.  6  Gushing,  74;  Malpica  r.  M'Kown,  1 
Miller,  (Lou.)  2 18.  And  so  where  the  advertisement  of  a  carrier  stated  that  passen- 
gers were  **  prohibited  from  taking  anything  as  baggage  bat  their  wearing  apparel, 
which  will  bo  at  the  risk  of  the  owner,"  and  the  trunk  of  a  passenger  contained 
specie,  and  the  extra  weight  of  his  baggage  was  paid  for,  and  the  agents  of  the  car- 
rier took  charge  ot  it,  it  was  held  that  it  was  not  incumbent  on  the  passenger  to  in- 
form the  carrier  of  its  contents,  unless  he  was  inquired  of;  that  it  was  immaterial 
whether  the  trunk  was  to  be  considered  as  baggage  or  freight ;  and  that  the  carrier 
was  liable  for  the  loss  of  it  through  the  negligence  or  fraud  of  his  agents.  Camden 
&c.  Railroad  Co.  v.  Baldauf,  16  Penn.  State  Rep.  67. 

2  See  Orange  County  Bank  v.  Brown,  9  Wendell,  85  ;  Hawkins  v,  Hofiinan,  6  Hill, 
(N.  Y.)  58G  ;  Pardee  v.  Drew,  25  Wendell,  86.  The  implied  undertaking  of  the  carrier 
aoes  not  extend  beyond  ordinary  baggage,  or  such  baggage  as  a  traveller  ordinarily 
carries  with  him  for  his  personal  convenience.  Hawkins  v,  Hoffman,  6  Hill,  (N.  Y.) 
686.  It  is  never  admitted  to  include  merchandise  carried  as  such.  Pardee  v.  Drew,  25 
Wendell,  459 ;  Hawkins  v.  Hoffman,  6  Hill,  (N.  Y.)  586.  Nor  does  it  include  large 
sums  of  money,  or  more  than  may  be  reasonably  taken  by  a  passenger  for  his  travel- 
ling expenses.  Orange  County  Bank  v.  Brown,  9  Wendell,  85 ;  Hawkins  v,  Hoffman, 
6  Hill,  (N.  Y.)  58o. 

Money  intended  for  trade  or  business,  or  investment,  or  for  transportation,  cannot 
be  regarded  as  baggage.  Per  Fletcher  J.  in  Jordan  v.  Fall  River  R»  R.  Co.,  5  Cushing, 
74.  But  the  traveller  may  take  in  his  trunk,  as  part  of  his  baggage,  money,  which 
is  bond  fide  intended  for  travelling  expenses  and  personal  use ;  and  such  reasonable 
amount  as  a  prudent  person  would  deem  necessary  and  proper  for  such  purpose.  Per 
Fletcher  J.  in  Jordan  v.  Fall  River  R.  R.  Co.,  6  Cushing,  74 ;  Weed  p.  Saratoga  & 
Schenectady  R.  R.  Co.,  19  Wendell,  634;  Bomar  p.  Maxwell,  9  Humph.  621 ;  Jackson 
V,  Stone,  11  Humph.  419. 

It  is  quite  impossible  for  the  court  to  restrict,  within  certain  and  prescnbed  limitSi 
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So,  if  any  fraud  or  deceit  be  practiced  on  the  carrier ;  as  if  the    cabbikiuu 
real  value  of  the  goods  be  misrepresented  to,  or  fraudulently  conceal-  n^-v*^/ 
ed  from  him,  whereby  he  is  induced  to  regard  them  as  of  trifling  ^^»^  ^ 
value,  he  will  not  be  liable  in  case  they  be  lost  or  stolen  (h).^  ^aud 

So  where  the  damage  complained  of  happens  from  the  ovmer^s  Goods  lost 

neglect,  and  not  from  the  neglect  of  the  carrier  in  the  ordinary  by  owner's 

neglect. 

(A)    See   Walker   v.    Jackson,    tupra ;  Bmr.  2298 ;  Mayhew  v.  Eames,  3  B.  &  C. 

Brooke  v.  Pickwick,  4  Bing.  218 ;  Kenrig  601 ;  Bradley  v.  Waterhouse,  3  C.  &  P. 

V,  Egglestone,  Aleyn,  93;  Titchbourne  v,  818;  S.  C.  M.  &  M.  164. 
White,  1  Str.  145 ;  Gibbon  v.  Paynton,  4 

I 

the  quantity  or  kind  or  yalue  of  articles,  which  may  be  embraced  in  the  term  bag^ 
gage,  as  used  in  connection  with  travelling  in  public  conyeyances.  It  may  be  said, 
in  general  terms,  that  baggage  includes  such  articles  as  are  of  necessity  or  conyen- 
ience  for  personal  use,  and  such  as  it  is  usual  for  persons  trayelling  to  take  with 
them.  Per  Fletcher  J.,  in  Jordan  v.  Fall  River  R.  R.  Co.,  5  Gushing,  72.  Articles  of 
amusement,  such  as  a  gun  or  fishing  gear,  have  been  held  to  fall  within  the  term 
baggage.  Angell,  Carriers,  §  115 ;  Change  County  Bank  v.  Brown,  9  Wendell,  85.  So 
a  watch,  carried  in  a  trunk.  Jones  v.  Voorhees,  10  Ohio,  145,  150.  But  see  Bomar  v. 
Maxwell,  9  Humph.  621.  So  a  carrier  has  been  held  liable  for  a  lady's  trunk  con- 
taining apparel  and  jewelry.  Brooke  t^.  Pickwick,  4  Bingh.  418 ;  M'Gill  v.  Rowand, 
3  Barr,  451.  So  it  was  said  by  Bronson  J.,  in  Hawkins  v,  Hoffman,  6  HiU,  586.  "  If 
one  has  books  for  his  instruction  or  amusement  by  the  way,  they  would  undoubtedly 
fall  within  the  term  baggage,  because  they  are  usually  carried  as  such.''  And  in 
Woods  V.  Devin,  13  Illinois,  746,  a  common  carrier  of  passengers  was  held  liable  for 
the  loss  of  a  pocket  pistol  and  a  pair  of  duelling  pistols,  contained  in  a  carpet  bag  of 
a  passenger,  which  was  stolen  out  of  the  possession  of  the  carrier.  A  carpenter 
took  passage  in  a  stage-coach,  and  his  trunk,  containing  some  clothing  and  tools,  was 
lost,  and  the  stage  owners  were  held  liable  for  aU  the  contents  of  the  trunk.  Porter 
V.  Hildebrand,  14  Penn.  State  Rep.  129. 

In  an  action  against  a  common  carrier  to  recover  the  value  of  a  lost  trunk  and  its 
contents,  the  plaintiff  has  been  held  a  competent  witness  to  prove  the  amount  and 
character  of  the  contents ;  the  fact  of  the  delivery  to  the  carrier  and  the  loss  having 
been  established  by  other  proof.  Mad  River  &  Lake  Erie  R.  R.  Co.,  v,  Fulton,  20 
Ohio,  318 ;  Johnson  v.  Stone,  11  Humphrey,  419 ;  Clark  v.  Spence,  10  Watts,  335 ; 
Spurr  r.  Wellman,  11  Missouri,  230;  Sneider  v.  G(eiss,  1  Yeates,  34;  McGill  v.  Row- 
and, 3  Barr,  342,  451 ;  1  Greenl.  £v.  §  348,  349  ;  Oppenbeimer  <;.  Edney,  9  Humph. 
385 ;  Herman  v.  Drinkwater,  1  Greenl.  27  ;  A  ngell,  Carriers,  §  476,  et  uq.  For  the 
same  reasons  the  wife  of  the  owner  is  admissible  to  prove  the  same  facts.  Mad 
River  &  Lake  Erie  R.  R.  Co.  v,  Fulton,  20  Ohio,  318 ;  McGill  v,  Rowand,  3  Barr,  451. 
Bat  this  rule  will  not  extend  farther  than  to  the  proof  of  such  articles  as  are  com- 
monly carried  in  a  travelling  trunk.  Mad  River  &  Lake  Erie  R.  R.  Co.  t;.  Fulton,  20 
Ohio,  318. 

In  Pudor  v.  Boston  &  Maine  R.  R.,  26  Maine,  458,  460,  Shepley  J.  said,  that  the 
admission  of  the  plaintiff's  own  evidence  should  be  limited  to  the  proof  of  clothing 
and  personal  ornaments ;  and  it  was  rejected,  in  this  case,  where  the  declaration 
alle^d  the  loss  of  a  box  containing  medical  books,  medicines,  surgical  instruments 
and  chemical  apparatus  ;  although  the  plaintiff  had  proved  the  delivery  of  the  box, 
and  its  loss,  and  it  did  not  appear  that  he  had  any  other  means  than  his  own  oath  to 
show  the  contents  of  the  box  or  their  value.  See  Bingham  r.  Rogers,  6  W.  &  Serg. 
495.  The  competency  of  the  plaintiff  to  testify  under  such  circumstances  has  been 
expressly  denied  in  Massachusetts.    Snow  v.  Eastern  Railroad  Co.,  12  Metcalf,  44. 

1  See  Angell,  Carriers,  §  258,  ei  aeq, ;  2  Kent,  603,  604 ;  Story,  Bailments,  §  565 ; 
B«lf  V.  Rapp,  3  Watts  &  S.  21 ;  Per  Nelson  J.  in  Orange  Co.  Bank  v.  Brown,  9  Wen- 
dell, 116.  The  responsibility  is  the  same,  whether  the  carrier  is  told  that  a  package 
of  bank  notes  contains  money,  or  something  as  valuable  as  money.  Dwigfat  v,  Brews- 
ter, 1  Pick.  50.  Where  a  carrier  recived  a  box  containing  a  glass  bottle  of  oil  of 
cloves,  and  the  box  was  marked,  "  Glass,  with  care,  this  side  up  *''  held,  he  was 
chargeable  for  a  loss  of  the  oil,  occasioned  by  his  deviating  from  this  direction. 
Hastings  v.  Pepper,  11  Pick.  41. 

If  merchandise,  ia  good  order,  is  intrusted  to  a  carrier,  and  arrives  at  itff  destina- 
tion in  a  damaged  state,  where  he  holds  it  subject  to  freight,  he  is  liable  for  the  value. 
And  if  he  pretends  that  fraud  or  concealment  has  been  practised,  tiie  ohm  of  proof 
lies  upon  him.    Hart  v.  Jones,  Stuart,  (Lower  Canada,)  R»  72. 
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0ABBIKB8.  coarse  of  his  duty,  he  is  not  liable  (»)  ;  nor  is  he  responsible  for  the 
"s^^^r^^  loss  of  a  parcel  which,  by  agreement  between  the  owner  and  the 
carrier's  servant,  the  latter  was  to  carry  for  his  own  private  gain  (k)} 
And  where  the  plaintiff  received  a  parcel  from  6.,  to  book  for  Lon- 
don at  the  ofhce  of  the  defendants,  who  were  common  carriers ;  and, 
instead  of  obeying  his  instructions,  he  put  the  parcel  into  his  hag, 
intending  to  take  it  to  London  by  the  coach  tw  part  of  his  oum  lug- 
gage; it  was  held  that  he  could  not  recover  against  them  for  the 
loss  of  such  parcel  (J)? 

But  if  a  carrier  receive  goods  which  are  afterwards  lost,  he  can- 
not set  up  as  a  defence,  that  they  were  not  properly  secured  when 
[  *426  ]  delivered  to  him  {m),^  So  it  has  been  held,  that  if  A.  send  ^goods 
by  B.,  who  says,  "  I  will  warrant  they  shall  go  safe ;"  B.  is  liable, 
because  of  his  warranty,  for  any  damage  sustained  by  the  goods ; 
notwithstanding  A.  send  his  own  servant  in  B.'s  cart  to  look  after 
them  (n).  And  it  is  said  to  have  been  determened,  that  if  a  man 
travel  in  a  stage  coach,  and  take  his  portmanteau  with  him,  though 
he  has  his  eye  upon  the  portmanteau,  yet  the  carrier  will  be  liable 
if  the  portmanteau  be  lost  (o).  But  this  would  probably  be  held  to 
depend  upon  the  question,  whether  the  portmanteau  was  placed  in 
that  position  by  order  of  the  owner,  and  under  circumstances  which 
evinced  an  intention  on  his  part  to  assume  the  entire  charge  there- 
of. And  it  may  be  doubted,  whether,  if  it  apeared  that  this  was 
the  case,  the  carrier  would  be  liable  {p).  Th6  decision  of  this  ques- 
tion, however,  would  in  a  great  measure  depend  upon  another, — 
namely,  whether  it  was  usual  with  the  carrier  to  allow  parties  to  as- 
sume that  kind  of  control  over  their  luggage.  For  it  is  said,  that 
goods  will  be  held  to  have  been  delivered  to  a  carrier,  when  they 
have  been  placed  in  his  hands  in  the  ordinary  way  in  which  he  con- 
sents to  receive  them  ;  and,  accordingly,  where  a  passenger  by  rail- 
way took  an  article  of  value,  openly  and  notoriously,  into  the  same 
carriage  in  whi^h  he  was  to  travel,  it  was  held  that  this  did  not  save 
the  company  from  responsibility  for  its  loss  (j).* 

(0  Whallev  t>.  Wray,  8  Esp.  74.    See  416. 

East  India  Company  v.  Pullen,  2   Stra.  (o)  Per  Ghambre,  J.,  Id.  419. 

690 ;  Sparrow  v.  Carruthors,  Id.  1236.  \p)  See  lUcbards  v.  London  and  SouUi- 

(k)  Butler  v.  Basing,  2  C.  &  P.  613.  coast  Railway  Company,    and  Brind  p. 

(/)  Miles  V.  Cattle,  G  Bing.  743  ;  S.  C.  4  Dale,  supra. 

M.  &  P.  630.  (7)  Per  Wilde,  C.  J.,  Richards  v.  London 

(m)  Stuart ».  Crawley,  2  Stark.  323.  and  Sontlm^oast  Railway  Company,  7  C 

(n)    Robinson  v.  Dunmore,  2  R  &  P.  B.  839,  858. 

1  Seo  Bean  v,  Sturtovaut,  8  N.  Hamp.  146 ;  ABen  o.  SewaU,  2  Wendell,  327 ;  Cobb 
V,  Abbott,  14  Pick.  2»9 ;  KinR  v,  Lenox,  19  John.  235 ;  Per  Story  J.  in  Citizens'  Bank 
V,  Nantucket  Steamboat  Co.,  2  Story,  C.  C.  33,  34 ;  Reynolds  r.  Toppan,  15  Mass.  370. 

'^  See  Tower  v.  Union  <fc  Schenectady  R.  R.  Co.,  7  HUl,  47,  cited  ante,  422,  in  note. 

8  See  Angell,  Carriers,  §  211  to  214 ;  Warden  v.  Occr,  6  Watts,  424 ;  Clark  p.  Bam- 
well,  12  Howard,  (U.  S.)  278 ;  Gowdy  v.  Lyon,  9  B.  Monroe,  112. 

*.Sce  AnjjjeU,  Carriers.  §  113 ;  Tower  ».  Utica  <fe  Schenectady  RI  R.  Co.,  7  Hill,  (N. 
Y.)  47,  cited  ante,  422,  note.  So  in  Fisher  o.  CUsbee,  12  Blinoia,  344,  it  was  held, 
that  passengers  on  board  a  ferryboat,  and  taking  care  of  their  own  property,  white 
acting  in  good  faith,  so  far  as  they  do  manage  the  property,  may  be  considered  as 
agents  of  the  ferryman,  who  will  be  liable  therefor,  as  a  common  carrier.  The  feny* 
man  has  a  right  to  make  such  disposition  of  persons  and  their  goods  on  board,  when 
once  receiyed,  as  prudence  may  dictate  and  their  safety  require.    But  see  White  t. 
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The  duty  of  a  common  carrier  is,  safely  and  securely  to  convey  oABsnots. 

and  deliver.     And,  accordingly,  his  responsibility  does  not  cease  un-  s^->/-^/ 

til  the  goods  are  delivered  in  the  usual  and  ordinary  course  of  de-  When  the 

livery  (r).^     Thus,  it  k  the  duty  of  a  railway  company  to  deliver  ^J^®Jg?. 

the  luggage  of  passengers  whom  they  convey,  on  the  platform  {b).^  biiity 

And  it  seems  that,  although   the  responsibility   of  the  company  ceases. 

^r)  RichardB  v,  London  and  South-coast    Quiggin  v.  Duff,  1  M.  &  W.  174. 
Railway    Company,    tupra.    What    will        («)  lb. 
amount  to  evidence  of  sach  delivery,  see 

Winnisimmet  Co.  7  Cnshing,  155,  where  it  was  held  that,  if  a  passenger  drives  his 
horse  attached  to  a  wagon  on  board  a  ferryboat,  to  be  transported  across  the  ferry, 
pays  the  usual  fare,  selects  a  place  for  himself,  not  shown  to  be  an  inappropriute 
one,  or  taken  against  the  consent  of  the  fenyman,  with  the  knowledge  of  the  ferry- 
man, but  does  not  directly  commit  the  horse  to  the  charge  of  the  ferryman,  or  request 
the  ferryman  to  take  charge  of  the  horse,  and  does  not  himself  stand  by  the  horse,  so 
as  to  be  able  to  check  and  restrain  him,  he  (the  passenger)  is  so  chargeable  with  want 
of  care  as  to  relieve  the  ferryman  from  liability  for  the  loss  of  the  horse  and  injury 
to  the  property  on  board  the  wagon,  by  the  horse  taking  fright  at  the  ferry  bell  and 
leaping  overboard  into  the  water ;  although  the  ferrryman  had  not  provided  a  suffi- 
oient  guard  at  the  fh>nt  part  of  his  boat,  to  prevent  such  an  accident,  and  was  charge- 
able with  neglect  in  this  particular.    See  Porterfield  v.  Humphreys,  8  Humph.  497. 

i  2  Kent,  CUl ;  Eagle  v.  White,  6  Wharton,  505  ;  Gibson  v.  Culver,  17  Wendell,  b05 ; 
Ludwig  V.  Meyrc,  5  Watts  &  S.  435  ;  Krskine  ».  Thames,  6  MiFsissippi,  o71 ;  Graff  v. 
Bloomer,  9  Barr,  114.  In  the  absence  of  any  special  contract,  affecting  the  time  of 
delivery,  the  carrier  is  bound  to  deliver  the  goods  intrusted  to  him,  v?i(Ain  a  reanonubU 


Wharton,  505 ;  Parsons  v.  Uardy,  14  Wendell,  215 ;  Angell,  Carriers,  §  2U3  et  seq. 

And  the  delivery  must  be  made  at  suitable  hours  for  business,  and  at  a  period 
when  the  goods  can  be  properly  received  and  secured.  See  >^crwin  r.  White,  17  Conn. 
138 ;  Young  p.  Smith,  d  Dana,  92  ;  Hill  0.  Humphreys,  5  Watts  ^  Serg.  123  ;  Eagle  v. 
White,  6  Wharton,  505  ;  Angell,  Carriers,  §  280,  et  uq. 

But  in  respect  to  the  lime  of  the  delivery  of  goods^  the  common  canner  is  responsible 
only  for  the  exertion  of  duo  diligence,  and  may  exetue  delay  in  the  delivery  by  accident 
or  mufortune^  although  not  inevitable  ;  it  is  enough,  if  he  exert  due  care  and  diligence 
to  guard  against  delay.  Parsons  v.  Ilardy,  14  Wend.  215.  The  danger  of  robbery  or 
embezzlement  by  collusion  or  fraud,  on  the  part  of  the  carrier,  has  no  application,  in 
reference  to  the  time  occupied  in  transportation.  Id.  See  also  Pate  v.  Henry,  5  Stew- 
art &  Port.  101 ;  Lowe  v.  Moss,  12  Illinois,  477  ;  l)ow8  v.  Cobb,  12  Barbour,  Sup.  Ct 
310,  320;  Angell,  Carriers,  §  289,  et  teq,  , 

As  to  the  sufficiency  and  character  of  the  delivery  to  be  made,  sec  DeMott  v.  Lara- 
way,  14  Wendell,  2:i5,  in  which  it  was  held  that,  if  a  common  carrier  on  the  canals, 
in  unloading  his  boat  at  the  termination  of  the  voyage,  uses  the  tackle  or  machinery 
of  a  third  person,  in  hoisting  the  goods  from  his  boat,  into  the  warehouse  where  they 
were  to  be  delivered,  and  the  machinery  breaks,  and  the  goods  arc  injured  or  destroy- 
ed, he  is  responsible  for  the  loss  ;  the  machinery  is  pro  hac  vice  his,  and  he  is  answer- 
able for  its  sufficiency.  D^  Mott  0.  Laraway,  14  Wend.  225.  See  Angell,  Camcrs,  § 
282. 

^  Common  carrierB  of  passengers  and  their  baggage,  arc  bound  to  deliver  to  each 
passenger,  at  the  end  of  his  journey,  his  trunk  or  baggage.  The  pa^^enger  is  not 
obliged  to  expose  his  person  in  a  crowd,  or  endanger  his  safety,  in  the  attempt  to  des- 
ignate or  claim  his  property.  Cole  V.  Goodwin,  19  Wend.  251 ;  Hollister  t*.  Nowlen, 
19  Wendell,  234;  Bomar  p.  Maxwell,  9  Humph.  621.  The  carriers  arc  liable  for  the 
baggage,  until  its  safe  delivery  to  the  owner ;  its  delivery  upbn  a  forged  order,  will 
not  discharge  them.  Powell  v.  Myers,  26  Wend.  591 ;  Trowel!  »,  Youmans,  5  Strob- 
hart,  67.  It  must  be  baggf^  strictly,  i.  e.,  such  articles  of  necessity  and  personal 
convenience  as  are  usually  carried  by  travellers.  Pardee  r.  Drew,  25  Wend.  459 ; 
ante,  425,  note.  The  goods  or  baggage,  however,  should  be  demanded  within  a  rea- 
sonable time  after  their  arrival  at  the  place  of  destination,  and  due  notice  given. 
Powell  c.  Myers,  26  Wend.  591 ;  Goold  ».  Chapin,  10  Barbour,  Sup.  Ct.  Common  car- 
riers are  responsible  for  baggage  left  at  their  offices  to  be  placed  on  board  cars,  steam- 
boats, &o.    Camden,  dto.  RailrMd  Co.  v.  Belknap,  21  Wend.  354. 
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oiBBixBs.  would  cease  immediately  on  such  delivery  being  made,  yet,  if  they 
vi^'v'^^  oblige  a  passenger  by  allowing  their  servants  to  carry  his  luggage 
off  the  platform,  e.  g.,  to  a  coach,  their  liability  continues  (t)}  But 
the  responsibility  of  the  carrier,  as  such,  ceases  so  soon  as  his  con- 
trol over  the  goods,  in  the  character  of  a  carrier,  has  terminated 
And,  therefore,  where  a  carrier,  having  conveyed  the  goods  to  the 
place  where  another  carrier  was  to  take  them  up,  deposited  them  in 
his  own  warehouse  for  the  convenience  of  the  owner  of  the  goods, 
the  latter  carrier  not  having  arrived  ;  it  was  held,  that  the  former 
was  not  liable  for  a  loss  occasioned  by  the  destruction  of  the  goods 
r  *427  ]  ^y  fi^®  whilst  they  were  **in  the  warehouse  (u).  And  so  where  one 
of  the  conditions  on  which  goods  were  received  by  a  railway  com- 
pany to  be  carried,  stated  that  goods  addressed  to  consignees  resi- 
dent beyond  the  immediate  vicinity  of  P.,  would  be  forwarded  by 
Sublic  carrier  or  otherwise,  as  opportunity  might  offer  ;  but  that  the 
elivery  by  the  company  would  be  considered  complete,  and  their 
responsibility  cease,  when  such  carriers  had  received  the  goods ;  and 
the  company  received  goods  at  A.  directed  to  B.,  which  was  beyond 
P.,  on  the  above  terms ;  it  was  held  that  the  company  were  not  lia- 
ble for  damage  sustained  by  the  goods,  whilst  in  the  hands  of  a 
carrier  from  P.  to  B.,  although  they  made  one  entire  charge  for  the 
carriage  from  A.  to  B.  (v). 

Where,  however,  a  parcel  was  delivered, — but  not  on  like  special 
terms, — at  L.  to  the  L.  and  P.  Railway  Company,  directed  to  a  place 
in  Derbyshire  ;  and  the  person  who  brought  it  to  the  station  offered 
to  pay  the  carriage  ;  although  it  appeared  that  the  L.  and  P.  Bail- 
way  Company  were  known  to  be  proprietors  of  the  line  only  as  far 
a^  P. ;  and  that  the  railway  there  united  with  another,  and  that  af- 
terwards with  another,  and  so  on  into  Derbyshire ;  and  the  parcel 
was  lost  after  it  was  forwarded  from  P. :  it  was  held,  that  the  L 
and  P.  Railway  Company  were  liable  for  such  loss  (x).^ 

(t)  Per  WUliama,  J.,  lb.  (t>)  Fowles  v.  Great  Western  Railway 

(tt)  Garside  ».  The  I*roprietor8  of  the  Company,  7  Ezch.  699. 

Trent  and  Mersey  Navigation,  4  T.  R.  (z)  Muschamp  v.  Lancaster  and  Vrea- 

581  ;  Hyde  v.  the  Same,  5  Id.  398 ;  In  re  ton  Junction  Railway  Company,  8  M.  & 

Webb,  2  Moore,  609.  W.  421. 

1  See  Thomas  v.  B.  <fe  P.  R.  R,  Co.,  10  Metoalf,  472,  cited  post,  428,  note. 

«  Watson  V.  A.  N.  &  B.  Railway  Co.  3  Eng.  Law  &  Eq.  497 ;  Scotthorn  v.  South  Stif- 
fordshire  Railway  Co.,  IS  Eng.  Law  &  Eq.  553.  Common  carriers  receiving  packages 
directed  to  places  beyond  the  terminus  of  their  routes,  and  giving  acceptances  for  Uie 
same  without  limiting  their  responsibility  to  their  routes,  were  held  to  be,  primd  jmty 
liable  for  the  loss  of  such  packages,  after  their  delivery  to  other  forwarders,  thoii|^ 
such  delivery  be  conformable  to  the  usage  of  trade,  if  knowledge  of  such  usa^e  be 
not  brought  home  to  the  owner  of  the  goods,  in  St  John  v.  Van  ^ntvoord,  25  Wend. 
660 ;  Bennett  i;.  Filyaw,  1  Florida,  403.  See  also  Weed  ».  Saratoga  &  Schenectady  B.  B. 
Co.  19  Wendell,  534 ;  Wilcox  r.  Parmelee,  3  Sandf.  Sup.  Ct.  610.  But  this  liabili^ 
may  be  controlled  by  proof  of  usage,  or  of  facts,  tending  to  show  that  the  owner 
could  not  have  fairly  understood  the  carrier  to  have  assumed  the  responsibility  of 
any  carriage  beyond  his  own  route.  Van  Santvoord  ».  St.  John.  C  Hill,  (N.  Y.)  lo8; 
Farmers'  <&  Mechanics'  Bank  v.  Lake  Champlain  Transp.  Co.  18  Vermont,  140;  &  C. 
23  Vermont,  186,  209 ;  Ackley  t;.  Kellogg,  8  Cowen,  223.  Damages  are  recoyerabk 
by  the  bailor  for  time  spent,  and  expenses  incurred,  in  searching  for  property  wrong* 
Ailly  taken  from  the  possession  of  a  bailee,  if  the  same  be  duly  olaimea  in  the  de«- 
laration.    Bennett  v.  Lockwood,  20  Wendell,  223. 
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And  in  order  to  discharge  a  wharfinger  who  undertakes  to  %h%p   Casbdou. 
goods,  from  responsibility  for  goods  left  with  him  to  be  sent  coast-  \^^sr^^/ 
wise,  a  delivery  to  the  mate,  or  some  other  officer  of  the  ship  by 
which  they  are  to  be  conveyed,  is  necessary  (y)} 

On  the  general  question,  whether  a  carrier  is  bound  to  make  an  when 
actual  delivery  at  the  residence  of  the  consignee,  it  was  held  by  three  and  to 
judges,  contrary  to  Lord  Kenyon's  opinion,  that  he  was  (z) ;  but  it  ^^^™  *^* 
was  unanimously  agreed,  that  the  master  of  a  foreign  ship  is  dis-  should  de 
charged  by  a  delivery  at  the  usual  wharf  (a).     And  so  it  has  been  liyer. 
recently  held,  that  where,  by  the  bill  of  lading,  the  ^oods  are  to  be 
delivered  ^*  to  A.  or  his  assigns,  on  paying  for  the  saiu  gooda  freight, 
&c  \"  it  must  appear,  either  that  there  was  a  delivery  to  the  con- 
signee or  his  assigns,  or  that  a  delivery  at  a  particular  wharf  was  a 
delivery  to  them  according  to  the  usage  of  the  port,  with  respect  to 
goods  on  such  a  voyage  (b),     *And  in  the  same  case  it  was  held,  that  r  0428  ] 
if, — as  the  goods  were  deliverable  to  the  plaintiff  or  his  assigns, — 
the  defendants  were  not  bound  to  deliver  until  they  had  notice  that 
the  plaintiff  or  some  assignee  would  receive,  or  until  the  party  enti- 
tled should  come  to  receive  them ;  still  they  were  bound  to  keep  the 
goods  on  board,  or  on  the  wharf,  at  their  own  risk,  for  a  reasonable 
time,  to  enable  the  consignee  or  his  assigns  to  come  and  fetch  them  (c). 
And  it  appears  that  they  would  continue  liable  as  common  carriers 
until  such  reasonable  time  had  elapsed  (d).^ 

But  where  a  carrier  receives  a  reward  for  carrying  the  goods  from 
the  wharf  at  which  he  unloads,  to  the  plaintiff's  residence  (e);  or 
where  he  has  always  been  accustomed  to  take  them  home,  he  is, 

(y)  Leigh  v.  Smith,  B.  t&  M.  224 ;  S.  C.  v.  Harris,  5  Burr.  2709. 

1  C.  &  P.  638.  (b)  Bourne  v.  Oatliffe,  in  0am.  Soao.,  8 

(2)  Hyde  v.  The  Trent  and  Mersey  Nay-  M.  &  G.  643  ;  8  Scott,  N.  R.  1,  44 ;  S.  0. 

igation  Company,  5  T.  R.  394 ;  and  see  in  Dom.  Proc.  7  M.  &  G.  850,  865 ;  11  C. 

Storr  p.  Crowley,  M'CL  &  Y.  129 ;  Ste-  &  F.  45. 

Shenson  v.  Hart,  1  M.  &  P.  357 ;  S.  0.  4  (e)  See  ante,  p.  427,  note  (b), 

iing.  476;  Duff  v,  Budd,  3  B.  &  B.  177 ;  (d)  Bourne  v.  Gatliffe,  5  Scott,  667 ;  1 

S.  C.  6  Moore,  469.  Smith.  L.  C.  103  d. 

(a)  Hyde  v.  The  Trent  and  Mersey  NaT-  (e)  Hyde  v.  The  Trent  and  Mersey  Nav- 
igation Company,  5  T.  R.  394.    See  Stock  igation  Company,  5  T.  R.  389. 


^  A  wharfinger  is  bound  only  to  the  same  degree  of  care  as  a  warehouseman ;  and 
is  not  Uable  to  the  same  extent  as  a  common  carrier ;  he  is  liable  only  for  ordinary 
diligence.  See  Blin  v.  Mayo,  10  Vermont.  56 ;  Piatt  v,  Hibbard,  7  Cowen,  497  ;  Foot^ 
o.  Storrs,  2  Barbour,  Sup.  Ct.  Rep.  328  ;  Hatohett  v,  Gibson,  13  Alabama,  587  ;  Cheno- 
with  V.  Dickinson,  8  B.  Monroe,  156.  In  an  action  against  the  wharfinger  for  the  loss 
of  goods  intrusted  to  him,  the  burden  is  on  the  plaintiff  to  prove  a  want  of  care,  and 
it  is  not  sufficient  to  show  a  loss  of  the  goods  merely.  Foote  v,  Storrs,  2  Barbour, 
Bap.  Ct  Rep.  328.  One  who  receives  goods  for  reward,  into  his  store,  though  standing 
upon  a  wharf,  the  goods  to  remain  there  for  the  purpose  of  being  forwarded,  subject 
to  the  bailor's  order,  is  liable  merely  as  a  warehouseman,  not  as  a  common  carrier  or 
wharfinger ;  and  he  is  bound  to  exercise  no  more  than  ordinary  care  in  preserving 
the  goods.  Piatt  v.  Hibbard,  7  Cowen,  497 ;  Schmidt  v.  Blood,  9  Wendell,  268 ;  Knapp 
V.  Curtis,  9  lb.  60;  Powers  v.  Mitchell,  8  Hill,  545  ;  Thomas  v,  Boston  &  Prov.  Rail- 
road Corp.,  10  Metcalf,  472. 

s  See  Miller  v.  Steam  Nav.  Co.  18  Barbour,  Sup.  Ct.  361 ;  Goold  v,  Chapin,  10  Bor- 
tx>ur.  Sup.  Ct  612.  In  this  last  case,  it  was  held  that  the  liabiUty  of  the  common 
carrier  as  insurer  does  not  continue  beyond  the  period  of  the  arrival  of  the  goods  at 
the  place  of  destinatidta,  and  readiness  for  deliveiT^,  with  notice  of  such  readiness, 
where  the  consignee  can  be  found,  and  reasonable  time  is  given  for  taking  the  goods 
aw»y.    See  also  Thomas  v.  B.  ds  P.  &  R.  Co.,  10  Metoalf,  472,  478. 

63 
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O1BBIXB8.  clearly  bound  to  do  so  (/).  And,  even  if  a  carrier  be  not  bound  to 
deliver  goods  at  the  consignee's  premises,  he  cannot  discharge  him- 
self from  responsibility  by  immediately  landing  them,  without  gir- 
ing  any  notice  to  the  consignee  (^).i 


Golden  v.  Maiming,  2  Bl.  916;  a    3  WUs.  433;  S.  C.  2  Bl.  917;  Doff  v, 
WilB.  429.  Budd,  3  B.  &  B.  177.    See  Storr  v.  Crow- 


(g)  Boume  v.  Gatliflfe,  3  M.  &  G.  643  ;    ley,  1  M'CL  &  Y.  129. 
8  Soott,  N.  R.  1,  44 ;  Golden  v.  Manning, 

1  Common  carriers  must  in  general  deliTer,  at  their  peril,  goods,  which  they  carry, 
to  the  right  persons,  and,  if  they  make  a  wrong  delivery  they  will  be  responsible  for 
any  loss  which  may  thereby  accrue.  The  Huntress,  Baveis's  Riep.  82  ;  and  the  dellTeiy 
must  be  made  without  demand.  Ludwig  v.  Meyre,  5  Watts  &  S.  -135 ;  Erskine  p. 
Thames,  6  Mis.  371.  The  deliyery  must  be  made  to  the  person  who  intrusts  the  car- 
rier with  the  goods,  or  to  some  one  or  in  some  place  directed  by  that  person.  Golden 
r.  Manning.  3  Wilson,  429 ;  Storr  o.  Crowley,  McCle.  &  Y.  129 ;  Eagle  ©.  White,  6 
Wharton,  506 ;  Fish  v,  Newton,  1  Denio,  45  ;  Gibson  v.  Culver,  17  Wendell,  305;  Ob- 
trander  &.  Brown,  15  John.  39. 

A  promise  by  a  master  of  a  vessel  to  deliver  goods  to  a  consignee,  does  not  require 
that  he  should  deliver  them  to  the  consignee  personally,  or  at  any  particular  whart 
It  is  sufficient,  if  he  leaves  them  at  some  usual  place  of  unlading,  giving  notice  to 
the  consignee  that  they  are  so  lefL  Chickering  v.  Fowler,  4  Pick.  371 ;  Gibson  r. 
Culver,  17  Wend.  305.  Notice,  in  such  case,  is  essential.  Kohn  v.  Packard,  3  Louis. 
224;  Northern  v.  Williams,  6  Louis.  Ann.  B.  578;  Price  v.  PoweU,  3  Comstock,  322. 
If,  after  such  notice,  the  consignee  refuses  to  receive  the  goods,  it  is  the  duty  of  the 
master  to  take  care  of  them  for  the  owner ;  unless  the  consignee  is  under  an  obliga- 
tion to  receive  them,  in  which  case  they  will  be  at  his  risk.  Chickering  v.  Fowler,  4 
Pick.  371.  See  Cope  t;.  Cordova,  1  Rawle,  203 ;  Fox  v.  Blossom,  and  Packard  9.  Bor- 
dier,  cited  in  2  Kent,  (5th  ed.)  605,  n.  (d)  ;  Kcket  r.  Downer,  4  Verm.  21 ;  Ostrandcr 
9.  Brown,  15  Johns.  39  ;  M'Henry  t;.  R.  K  Co.,  4  Harrington*  448  ;  Fisk  p.  Newton,  1 
Denio,  45  ;  Stone  v.  Waite,  31  Maine,  409  ;  The  Waldo,  Daveis  Bep.  161 ;  Hemphill  r. 
Chenie,  6  Watts  &  S.  62.  A  package,  which  had  been  delivered  to  the  driver  of  a 
stage-coach,  was  directed  to  a  person  at  Hartford,  who  was  absent  when  the  coach 
arrived,  and  for  several  days  after ;  held,  as  the  package  did  not  arrive,  such  absence 
did  not  discharge  the  stage  owners  f^m  their  liability.  Phillips  v.  Earle,  8  Pick  1S2. 
It  is  held  in  Gibson  v.  Culver,  17  Wend.  305,  that  a  carrier  may  prove  that  the  uni- 
form usage  and  course  of  the  business  in  which  he  is  engaged,  is  to  leave  goods  at  Mb 
usual  stopping  places  in  the  towns  to  which  the  goods  are  directed,  wi£nU  notiee  to 
the  consignees ;  and  if  such  usage  be  shown  of  so  long  continuance,  uniformity,  and 
notoriety,  as  to  justify  a  juiy  to  find  that  it  was  known  to  the  plaintiff,  the  carrier 
will  be  discharged.  That  the  obligation  of  the  carrier  in  respect  to  delivery  may  be 
affected  by  the  usages  and  customs  of  trade,  see  fhrther,  Ostrander  v.  Brown,  15 
Johns.  39 ;  Blin  v.  Mayo,  10  Vermont,  56 ;  Galloway  v.  Hughes,  1  Bailey,  553;  Hemp- 
hill f .  Chenie,  6  Watts  &  Serg.  62 ;  Van  Santvoord  v,  St.  John,  6  Hill,  158 ;  Farmers' 
&  Mechanics'  Bank  v,  Champlain  Transp.  Co.,  16  Vermont,  52 ;  S.  C.  18  ib.  131;  &  C. 
23  ib.  186.  That  the  question,  as  to  the  time  and  place,  when  the  duty  of  the  carrier 
ends,  is  one  of  contract,  to  be  determined  by  the  jury,  from  a  consideration  of  all 
ihat  was  said  by  the  parties  at  the  time  of  ike  deUvei\jr  and  acceptance  of  the  goods 
by  the  carrier,  the  course  of  business,  the  practice  of  the  carrier,  and  all  oth^  at- 
tending circumstances,  the  same  as  any  oUier  contract,  in  order  to  determine  the 
intention  of  the  parties,  see  Farmers'  &  Mechanics'  Bank  v.  Champlain  Trana  Co., 
23  Vermont,  186. 

In  Eagle  v.  White,  6  Wharton,  505,  it  was  considered  to  be  the  general  rule  on  the 
subject  of  the  delivery  of  goods  by  a  carrier,  unless  modified  by  usage  or  special 
contract,  that,  in  the  contract  for  carriage,  the  common  carrier  engages  to  deliver  the 
goods  intrusted  to  him  into  the  actual  custody  of  the  person  for  whom  they  are  in- 
tended, at  his  residence  or  place  of  business.  So  Cowen,  J.,  in  delivering  the  opinion 
of  the  Court  in  Gibson  v.  Culver,  ubi  nq>ra,  considers  it  settled,  that  j^md  fide  the 
carrier  is  under  obligation  to  deliver  the  goods  to  tiie  consignee  personally.  See  also 
upon  this  question,  Moore  v,  Sheredine,  2  Harr.  &  M'Hen.  453 ;  Chickering  v.  Fowler, 
4  Pick.  371 ;  Young  v.  Smith,  3  Dana,  92 ;  Angell  on  Carriers,  §  295,  et  seg. 

But  a  different  rule  has  been  applied,  in  cases  where  goods  are  carried  by  railroad. 
The  cars  go  on  a  particular  tvaok,  and  stop  at  particular  plabes,  depots,  or  statiooa 
The  goods  can  be  delivered  only  at  the  terminus  of  the  road,  or  at  tiie  given  depot 
where  goods  can  be  safely  unladed,  and  put  into  a  place  of  s&fety.    After  tnch  defiy- 
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And  after  the  responaibility  of  the  carrier,  as  a  carrier,  has  ceased,  Oixbixbs. 
he  may,  if  he  retain  the  goods  in  his  possession,  either  under  a  con-  ^^^^^-w/ 
tract,  or  in  accordance  with  the  usual  course  of  dealing  between  him  ^^^^  Ua- 
and  the  owner,  render  himself  liable  as  a  warehouseman  (A).^  ^tJ^  * 

honse- 

2.  We  have  already  considered,  generally,  the  eflTect  of  a  special  °^' 
agreement  on  the  carrier's  liability,  and  we  now  proceed  to  remark  ^^  ^. 
further,  that,  before  the  statute  11  Geo.  4  &  1  Will.  4,  c.  68,  it  was  iting  liar 
settled,  that  if  a  carrier  gave,  and  could  prove  that  the  party  re-  J^^*^^^ 
ceived  notice  that  he,  the  carrier,  would  not  be  liable  for  the  whole,  euSy^of 
or  for  some  part  of  the  value  of  any  goods ;   or  for  any  goods  the  stat 
of  a  particular  description,  which  might  be  delivered  to  him,  unless  i^^^^A 
he  was  informed  of  their  value,  and  paid  an  extra  remuneration  ^  e&       ' 

(h)  Cairus  v,  Robins,  8  M.  &  W.  258. 

ery  at  a  depot  the  carriage  is  completed.  And  where  a  railroad  company  transported 
sokkIs  over  their  road  and  deposited  them,  according  to  their  usage,  in  their  ware- 
house without  charge,  to  remain  there  a  reasonable  time  for  the  action  of  the  owner 
or  consignee,  it  was  held,  that  they  were  not  liablQ  as  common  carriers,  for  the  loss  of 
the  goods  from  the  warehouse,  but  were  liable  only,  as  depositaries,  for  ordinary  care. 
Thomas  ».  B.  &  P.  R,  R.  Co.,  10  Motcalf,  472. 

The  owner  of  goods  may,  by  his  contract  with  the  carrier,  or  by  his  acts,  waive  any 
of  his  rights  in  reference  to  the  delivery,  and  the  carrier  will  be  relieved  fW>m  liabiU- 
ty  so  far  as  the  waiver  extends.  Stone  v,  Waitt,  31  Maine,  409.  See  Lewis  v.  The 
Western  K.  R.  Corp.  11  Metcalf,  609 ;  Eagle  v.  White,  6  Wharton,  505;  Thomas  v. 
R  &  P.  R.  R.  Corp.  10  Metcalf,  472 ;  Boyle  v.  McLaughlin,  4  Harr.  &  John.  291.  So 
if  the  owner  of  the  goods  or  the  person  appointed  by  him  to  receive  them  from  the 
carrier,  take  them  into  his  custoay  at  a  place  short  of  their  ultimate  destination,  the 
carrier  is  relieved  of  his  responsibility.  Stone  v,  Waitt,  31  Maine,  409 ;  Parsons  v. 
Hardy,  14  Wendell,  215.  But  the  receipt  of  a  portion  of  the  goods  before  they  reach 
their  destination  will  not  relieve  the  carrier  from  responsibility  for  the  remainder. 
Lowe  V  Moss,  12  Illinois,  477. 

The  non-delivery  of  goods  wiU  be  excused  where  they  have,  from  actual  necessity, 
been  thrown  overboard  to  lighten  a  vessel,  and  to  preserve  the  lives  of  the  crew  and 
passengers.    Angell,  Carriers,  §  215,  §  328 ;   Rossiter  v,  Chester,  1  Douglass,  (Mich.) 
154 ;  Halwerson  v.  Cole,  1  Spears,  321.    So  the  exercise  ot  the  right  of  stoppage  in 
trantitu  will  excuse  a  non-deUvery  to  the  consignee.    Angell,  Carriers,  §  339.    So  a 
non-delivery  \s  excused,  if  the  goods  perish  by  an  inherent  defect  or  principle  of  de- 
cay, without  any  fault  of  the  carrier.    Farrar  r.  Adams,  BuL  N.  P.  69 ;   Clark  v, 
Barnwell,  12  Howard  (U.  S.)   272  ;   Rich  p.  Lambert,  ib.  347.    In  cases  where  goods 
have  been  lost  or  injured  after  delivery  to  the  common  carrier  and  while  in  his  cus- 
tody, the  burthen  of  proof  is  on  him  to  show  that  the  loss  or  injury  was  caused  by 
the  act  of  Qod  or  the  public  enemy.    Proof  of  the  delivery  of  the  goods  to  the  com- 
mon carrier,  and  a  failure  on  his  part  to  deliver  them  at  their  place  of  destination,  is 
primd  facU  evidence  to  charge  him,  and  the  burthen  then  falls  on  the  carrier  to  ex- 
empt himself  from  Uability.    2  Greenl.  Ev.  §  219  ;   Story,  Bailments,  §  529  ;   M'Call 
V.  Brock,  5  Strobhart,  119 ;  Forward  v,  Pittard,  1  Term  R.  27  ;  Hastings  v.  Pepper,  11 
Pick.  41 ;  Cobb  v,  M'Meohen,  10  John.  160 ;  Murphy  v.  Staton,  3  Munf.  239 ;  Clark  p. 
Spence,  10  Watts,  335 ;  Ewart  v.  Sweet,  2  Bailey  (a  Car.)   161 ;   King  v.  Shepherd,  3 
Story,  C.  C.  349;   M' Arthur  v.  Sears,  21  WendeU,  190;   Angell,  Carriers,  §202; 
Whitesides  v,  Russell,  8  Watts  &  Serg.  44 ;  Atwood  v.  Reliance  Transp.  Co.  9  Watts,  87. 
Where  goods  are  shipped  and  by  the  bill  of  lading  they  are  to  be  delivered  in  good 
order,  the  dangers  of  the  seas  excepted,  and  they  are  found  to  have  been  damaged 
during  the  voyage,  the  burthen  is  on  the  ship  owner  to  prove  that  the  ii^jury  was 
caused  by  one  of  the  excepted  causes.    Clark  v,  Barnwell,  12  Howard,  (U.  S.)  272. 
But  although  the  injury  may  have  been  caused  by  one  of  the  excepted  causes,  yet  the 
ship  owner  is  responsible,  if  the  injury  might  have  been  prevented  by  the  exercise  of 
reasonable  skill  and  attention  on  the  part  of  the  persons  employed  in  the  conveyance 
of  the  goods.    But  the  burthen  is  then  shifted  upon  the  shipper  to  show  the  negli- 
gence.   Clark  V.  BarQweU,  12  Howard,  (U.  S.)  272. 
1  See  Thomae  9.  B.  &  P.  B.  R.  Co.,  10  Metcalf,  472. 
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Oimnma  accordingly ;  it  was  to  be  premimed  that  the  owner  of  the  goods 
N^*\^"^  agreed  to  this  limitation  of  the  carrier's  liability ;  and  the  carrier 
was  held  not  to  be  liable  under  snch  circumstances,  in  case  of  a  loss 
not  occasioned  by  his  fraud,  misfeasance,  or  gross  carelessness,  bnt 
arising  from  one  of  the  various  accidents  or  depredations  to  which 
the  business  of  a  carrier  is  particularly  exposed  (i).^ 
[  **429  ]  *And  the  object  of  requiring  notice  to  the  carrier  of  the  value  of  the 
goods,  in  these  cases,  was  twofold:  first,  to  obtain  a  larger  premium 

(t)  See  CUtj  V.  WUlan,  1  H.  Bl  298 ;  sabject  were  stated  by  the  Court  m  Mad^- 

Izett  V,  Mountain,  4  East,  371 ;  Nicholson  lin  v,  Waterhonse,  and  Riley  p.  Home,  2 

V.  Willan,  5  Id.  507 ;  Mayor  of  Doncaster  M.  &  P.  319,  331 ;  and  5  Bing.  212,  217 

V.  Day,  3  Taunt.  262 ;  Maving  v.  Todd,  1  S.  C. 
Btark.  72.    The  general  rules  upon  this 


1  Such  a  notice  to  be  available  as  a  defence  to  the  carrier  must  be  clearly  brought 
home  to  the  knowledge  of  the  party  interested,  or  to  his  servant  or  agent  in  the  tran- 
saction. Sager  v,  Portsmouth  a  &  P.  <&  £.  Railroad  Co.,  31  Maine.  228 ;  Camden  ii 
Amboy  Railroad  Co.  v.  Baldauf,  16  Penn.  State  Rep.  67 ;  Loring  v.  Colder,  8  Bur, 
479 ;  Angell,  Carriers,  §  251 ;  Bean  v.  Green,  3  Fairf.  422  ;  Baldwin  r.  Collins,  9  Rob. 
(Lou.)  468*  When  it  is  so  brought  home,  it  has  been  held  in  some  cases  in  this  coun- 
try, that  the  notice  will  limit  and  control  the  carrier's  liability.  See  the  cases  aboTe 
cited  in  this  note  ;  and  also.  Barney  v.  Prentiss,  4  Harr.  &  John.  317  ;  Bean  r.  Green, 
12  Maine,  422  ;  Atwood  v.  The  Reliance  Transportation  Co.,  9  Watts,  87  ;  Beckman  r. 
Shouse,  5  Rawle.  179 ;  Barney  v,  Prentiss,  4  Harr.  &  John.  317. 

There  are  other  authorities  in  this  country,  which  do  not  yield  the  right  to  the 
carrier  to  avoid  his  common  law  liability  by  any  general  notice,  unless  where  the 
party  employing  him  assents  to  the  terms  of  the  notice  ;  and  such  assent  is  not  to  be 
inferred  from  the  fact,  that  he  sends  his  goods  by  the  carrier  notwithstanding  the 
notice,  inasmuch  as  the  carrier  is  bound  to  receive  the  goods,  whether  the  owner  of 
them  assents  to  the  terms  of  the  notice  or  not  See  New  Jersey  Steam  Nav.  Co.  o. 
Merchants'  Bank,  6  Howard,  (U.  S.)  382 ;  Hollister  v.  Nowlen,  19  Wendell,  235;  Cole 
V.  Goodwin,  19  Vendell,  251 ;  Slocum  v.  Fairchild,  7  Hill,  (N.  Y.)  292  ;  Jones  ».  Voor- 
hees,  10  Ohio,  145 ;  Camden  &c.  R.  R.  Co.c.  Burke,  13  Wendell,  611 ;  Qould  v.  Hill,  2 
Hill,  (N.  Y.)  623  ;  Logan  v.  Pontchartrain  R.  R.  Co.,  11  Robinson,  24;  Fish  r.  Chap- 
man, 2  (jieorgia,  349  ;  Farmers'  &  Mechanics'  Bank  v.  Champlain  Transportation  Co., 
23  Vermont,  186,  205 ;  Hale  v.  N.  Jersey  Steam  Nav.  Co.,  15  Conn.  639 ;  Dennett  p. 
Dutton,  10  N.  Hamp.  487  ;"  Thomas  v.  Boston  &  Providence  R.  R.  Co.,  10  Metcalf,  479; 
Bean  v.  Green,  3  Fairf.  422. 

It  seems,  however,  to  be  well  settled,  that,  although  the  carrier  cannot  entirely 
avoid  liability  by  a  general  notice ;  yet  he  may,  by  such  notice,  brought  home  to  the 
party  sending  goods  by  him,  limit  and  qualify  his  responsibility  for  carrying  certain 
commodities  beyond  the  line  of  his  general  business,  or  he  may  make  his  responsi- 
bility dependent  on  certain  conditions  as  to  the  manner  of  delivery  and  entry  of 
parcels,  as  to  having  notice  of  the  kind,  quantity  and  value  of  the  goods  to  be  carried ; 
and  he  may  provide  for  a  certain  reasonable  rate  of  premium  for  the  insurance  paid 
beyond  the  mere  expense  of  carriage.  See  Farmers'  &  Mechanics'  Bank  v.  The  Cham- 
plain  Transportation  Co.,  23  Vermont,  186,  206;  Angell,  Carriers,  §  245;  2Greenl 
Ev.  §  215 ;  2  Kent,  (5th  ed.)  606,  607 ;  Story,  BaiUnents,  §  657 ;  Bean  r.  Green,  3 
Fairf.  422  ;  Orange  County  Bank  ».  Brown,  9  Wendell,  115. 

And  as  in  cases  of  special  agreements,  so  in  these  cases  of  notice,  the  authorities 
in  this  country  show  clearly  that  the  carrier  cannot  by  such  notice  exonerate  himself 
fh>m  liability  for  damage,  occasioned  by  his  negligence  or  misconduct ;  as,  in  not  pro- 
viding suitable  vehicles  in  which  to  transport  £e  goods  he  undertakes  io  carry ;  or  in 
not  following  the  directions  given  by  the  owner  and  assented  to  by  the  carrier,  re- 
specting the  mode  of  conveyance.  S&gdr  v.  Portsmouth  S.  P.  <&  £.  K  K.  Co.,  31  Maine, 
228;  Story,  Bailments,  (4th  ed.)  §  571 ;  Camden  &  Amboy  R.  R,  Co,  ».  Burke,  18 
Wendell,  611,  627 ;  Angell,  Carriers,  §  269.  et  teq,;  Powell  r.  Myers,  26  Wendell.  591 ; 
M'Kinney  v.  Kiel,  1  M'Lean,  540 ;  Day  v,  Ridley,  16  Vermont,  48  ;  ante,  423,  424,notc ; 
2  Kent,  607 ;  Cole  v.  Goodwin,  19  Wendell,  251 ;  Wyld  i».  Pickford,  8  Mees.  &  W. 
443,  461;  Hastings  v.  Pepper,  11  Pick.  41;  Dunseth  v.  Wade,  2  Scammon,  285; 
Thomas  v.  B.  &  P.  R.  R.  Co.,  10  Metcalf,  480,  Per  Hubbard  J. ;  Beckman  v.  Shoose, 
6  Rawle,  179. 


BAILMENTS.  501 

for  the  conveyance  of  valuable  parcels ;  and  secondly,  to  pnt  the  pro-   Oibbbm. 
prietors  on  their  guard  (j).  v^^v-w/ 

But  when  the  carrier  relied  on  this  restriction  of  his  ordinary  lia- 
bility, it  was  held  to  he  incumbent  on  him  to  prove  clearly,  that  the 
party  charging  him  agreed,  expressly  or  impliedly,  to  such  restriction  ;^ 
and,  therefore,  although  it  had  become,  before  the  statute  in  question » 
the  almost  universal  practice  amongst  carriers,  to  give  notice  that 
they  would  not  be  responsible  for  goods  of  a  certain  value  (generally 
51. )  "  unless  entered  as  such,  and  paid  for  accordingly  ;''  and  it  was 
well  known  by  the  public  that  such  notices  were  so  given  ;  still  the 
carrier,  when  sued  for  the  loss  of  goods,  was  compelled  to  adduce  clear 
and  explicit  evidence,  to  fix  the  plaintiff  or  his  agent,  with  fuU  knowh 
edge  of  the  existence  of  the  particular  notice  by  which  he,  the  carrier, 
attempted  to  limit  his  common  law  liability  (  k),^  And  it  was  held, 
that  there  was  no  presumption  that  the  plaintiff  knew  of  the  carrier's 
notice,  even  although  it  might  be  proved  that  he  was  in  the  habit  of 
taking  in  a  newspaper,  wherein  the  notice  was  advertised  weekly  (Z). 

It  was  also  held,  that  however  conspicuously  the  carrier's  notice 
might  have  been  put  up,  so  that  it  was  highly  improbable  that  the 
party  who  brought  the  goods  to  his  office  did  not  see  the  notice 
there ;  still  there  was  only  ground  for  a  presumptiony  even  in  that 
case,  that  the  notice  had  been  seen ;  and  that  if,  in  point  of  fact, 
such  party  did  not,  or  from  ignorance  could  not,  read  the  notice,  and 
that  was  proved  by  him,  the  notice  was  inoperative,  and  the  carrier 
was  considered  liable  as  if  it  had  not  been  given(?n).^ 

But  the  statute  11  Geo.  4  &  1  Will.  4,  c  68,  materially  altered  Provia- 
the  common  law  upon  this  subject.     It  is  intituled  "  An  Act  for  the  ?{,^'^*^f 
more  effectual  protection  of  mail  contractors,  stage-coaoh  proprietors,  n  Qeo.  4 
and  other  common  carriers  for  hire,  against  the  loss  of  or  injury  to  &l  WUL4, 
parcels  or  packages  delivered  to  them  for  conveyance  or  custody,  the  ^  ^ 
value  and    contents   of  which  shall  not  be  declared  to  them  by  the 
owners  thereof ;"  and,   after  reciting  that,  "  by  reason  of  the  frequent     '^ 
practice  of  bankers  and  others  of  sending  by  the  public  mails,  stage- 
coaches, wagons,  vans,  and  other  public  conveyances  by  land,  for  hire, 
parcels  and  packages  containing  money,  bills,  notes,  jewelry,  and 
other  articles  of  great  value  in  small  compass,  much  valuable  prop- 
erty is  rendered  ^liable  to  depredation,  and  the  responsibility  of  mail  [  ^430  ] 
contractors,  stage-coach  proprietors,  and  common  carriers  for  hire  is 

0")  See  Per  Bayley,  J.,  Bignold  v,  Wtir  10  Moore.  247. 

terhoiue,  1  M.  &  S.  261.  (m)  Eerr  v.  WiUan,  2  Stark.  53 ;  B&tIb 

(*)  Clark  V.  Qtbj,  4  Esp.  177, 178.  v.  Willan,  Id.  279. 
(0  Rowley  v,  Horne,  3  Bing.  2 ;  8.  C. 

^  Angell,  Carriers,  §  247 ;  Story,  Bailments,  §  560.  But  when  this  is  shown,  the 
burthen  then  falls  on  the  person  sending  the  goods  to  show,  that  the  carrier  is  liable, 
notwithstanding  the  notice,  for  negligence,  &c.    Angell,  Carriers,  §  276. 

s  See  HoUister  v.  Nowlen,  19  WendeU,  234 ;  Bean  v.  Green,  3  Fairf.  422  ;  Camden 
&  Amboy  R.  R.  Co.  v.  Baldauf,  16  Penn.  State  Rep.  67 ;  Brown  v.  Eastern  R.  R.  Co.,  6 
Law  Rep.  (N.  S.)  89.  So  the  notice  itself  must  be  clear,  explicit  and  unambiguous. 
Beckman  v.  Shouse,  6  Rawle,  179 ;  Camden  &c.  R.  R.  Co.  v,  Baldauf,  16  Penn.  State 
Rep.  67 ;  Barney  v.  Prentiss,  4  Harr.  &  John.  317. 

s  Camden  &  Amboy  R.  R.  Co.  v.  Baldauf,  16  Penn.  State  Rep.  67,  dted  ante,  424, 
note. 
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CABBnmg,  greatly  increased ;  and  that,  through  the  frequent  omission  by  per- 
^^"v^  sons  sending  such  parcels  and  pacJkages,  to  notify  the  value  and  na- 
ture of  the  contents  thereof,  so  as  to  enable  such  mail-contractors, 
stage-<3oach  proprietors,  and  other  common  carriers,  hy  due  diUgence, 
to  protect  themselves  against  losses  arising  from  their  legal  respon- 
sibility, and  the  difficulty  of  fixing  parties  with  knowledge  of  notices, 
published  by  such  mail-contractors,  stage-coach  proprietors,  and  oth- 
er common  carriers,  with  the  intent  to  limit  such  responsibility,  they 
have  become  exposed  to  great  and  unavoidable  risks,  and  have  there- 
by sustained  heavy  losses :  "  it  is  thereby  enacted,  in  sect.  1,  "  that  no 
mail-contractor,  stage-coach  proprietor,  or  other  commcn  carrier  by  land 
for  hire,  shall  be  liable  for  the  loss  of  or  injury  (n)  to  any  article  or 
property  of  the  description  following :  that  is  to  say,  gold  or  silrer 
coin  of  this  realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a 
manufactured  or  unmanufactured  state,  or  any  precious  stones,  jew- 
elry, watches,  clocks,  or  time-pieces  of  any  description,  trinkets, 
"bills,  notes  of  the  governor  and  company  of  the  banks  of  England, 
Scotland,  and  Ireland,  or  of  any  other  bank  in  Great  Britain  or  Ire- 
land, orders,  notes,  or  securities  for  payment  of  money,  English  or 
foreign  stamps,  maps,  writings,  title-deeds,  paintings,  engravings, 
pictures,  gold  or  silver  plate  or  plated  articles,  glass,  china^  silks  in 
a  manufactured  or  unmanufactured  state,  and  whether  wrought  np 
or  not  wrought  up  with  other  materials,  furs,  or  lace  (o),  or  any  of 
them,  contained  in  any  parcel  or  package  which  shall  have  been  de- 
livered either  to  be  carried  for  hire  or  to  accompany  the  person  of  any 
f  *431  ]  passenger  in  any  mail  or  stage-coach,  or  other  public  ^conveyance, 
when  the  value  of  such  article  or  articles,  or  property  contained  in 
such  parcel  or  package,  shall  exceed  the  sum  often  pounds ;  unless  at  the 
time  of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving  house 
(p)  of  such  mail  contractor,  coach  proprietor,   or  other  common  car- 

(n)  A  irobbery  is  within  these  words ;  money. 

OoYington  v.  Willan,  Gow,  116.  Orders  for  payment  of  money. 

(o)  The  following  alphabetical  list  of  the  Paintings, 

above  articles  may  be  found  useful ; —  Kctures. 

Bank  notes ;  see  Notes,— Money.  Plate  (gold  or  silyer). 

BiUn  of  exchange.  Plated  articles. 

Checks  on  Bankers  ;  see  Orders.  Precious  stones. 

China,  Promissory  notes. 

Clocks.  Securities  for  payment  of  money. 

CWn,  (gold  or  silver) ,  of  this  country  Silks  in  a  manufactured  or  unmanufte- 

or  a  foreign  ptate.  tured  state,  whether   wrought  up  with 

Deeds  ;  see  IHtle-deeds, — Writings.  other  articles  or  not. 

Engravings.  Silver,  silver  coin,  or  silver  plate,  or 

Foreign  coins  (gold  or  silver).  plated  articles. 

Furs.  Stamps  (English  or  Foreign). 

Glass.  Stones  (precious). 

Gold  coin,  or  other  gold,  (manufactured  Time-pieces  of  any  description, 

or  not,)   or  gold  plate,  or  plated  articles.  Title-deeds. 

Jewelry.  Trinkets. 

Lace.  Watches. 

Maps.  Writings. 

Money  (coin) ,  or  orders,  notes,  or  feeurir  ( p)  By  the  6th  section,  the  office,  ^. 

ties  for  payment  of  money.  ustd  or  appointed  by  the  carrier,  for  the 

Notes  of  banks  of  England,  Scotland,  reception  of  goods  to  be  conveyed,  is  to  be 

or  Ireland,  or  other  bank  in  Great  Britain  deemed  his  office  for  this  purpose.    See 

or   Ireland,  or   notes    for    payment    of  Syms  v.  Chaplin,  5  A.  dk  E.  684. 


BAILMBKT8.  503 

rier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or  other  servant,  Cabbieb8. 
for  the  purpose  of  being  carried,  or  of  accompanying  the  pereon  of  v.--v-«^ 
any  passenger  as  aforesaid,  the  value  and  nature  of  such  article  or 
artides,  or  property,  shall  have  been  declared  by  the  person  sending 
or  delivering  the  same,  and  svah  increased  charge  as  is  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  package." 

The  second  section  enacts,  "  that  when  any  parcel  or  package  con- 
taining any  of  the  said  articles  shall  be  so  delivered,  and  its  value 
and  contents  declared  as  aforesaid,  and  such  value  shall  exceed  the 
sum  of  ten  pounds,  it  shall  be  lawful  for  such  mail  contractors, 
stage-coach  proprie^rs,  and  other  common  carriers,  to  demand  and 
receive  an  increased  rate  of  charge,  to  be  notijSed  by  some  notice  affixed 
in  leffible  characters  (q)  in  some  pMic  and  conspicuous  part  of  the  of- 
ficcy  warehouse,  or  other  receiving  house,  where  such  parcels  or  pack- 
ages are  received  by  them  for  .the  purpose  of  conveyance,  stating  the 
increased  rate  of  charge  required  to  be  paid  (r)  over  and  above  the 
ordinary  rate  of  carriage,  as  a  compensation  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable  articles ; 
and  all  persons  sending  or  delivering  parcels  or  packages  containing 
such  valuable  articles  at  such  office,  shall  be  bound  by  such  notice, 
without  further  proof  of  the  same  having  come  to  their  hnowhdgeJ^ 

By  the  third  section  it  is  enacted,  that  when  the  value  shall  have 
been  so  declared,  and  the  increased  rate  of  charge  paid,  or  an  en- 
gagement to  pay  the  same  shall  have  been  accepted,  the  person  re- 
ceiving such  increased  rate  of  charge,  or  accepting  such  agreement, 
shall,  if  thereto  required,  sign  a  receipt  for  the  package  or  parcel, 
acknowledging  the  same  to  have  been  insured  ^(which  receipt  shall  [  *482  ] 
not  be  liable  to  any  stamp  duty)  ;  and  if  such  receipt  shall  not  be 
given  when  required,  or  such  notice  as  aforesaid  shall  not  have  been 
affixed,  the  mail  contractor,  stage-coach  proprietor,  or  other  common 
carrier,  as  aforesaid,  shall  not  be  entitled  to  any  benefit  or  advant- 
age under  the  act ;  but  shall  be  liable,  as  at  the  common  law,  and 
shall  also  be  liable  to  refund  the  increased  rate  of  charge. 

The  fourth  section  provides,  that  no  public  notice  or  declaration 
shall  limit  or  in  anywise  affect  the  Hability  at  common  law  of  any 
such  mail-contractors,  stage-coach  proprietors,  or  other  public  com- 
mon carriers,  for  or  in  respect  of  any  goods  to  be  carried  and  con-  ' 
veyed  by  them  ;  but  that  they  shall  be  liable,  as  at  the  common  law 
to  answer  for  the  loss  of,  or  injury  to,  any  articles  and  goods,  in 

(q)  The  following  decisions  before  the  ignorant  thereof;  Alfred  v.  Home,  3 
statute,  upon  the  neual  carrier's  notice,  Stark.  136 ;  Mayhew  v.  Eames,  S  B.  &  C. 
seem  equally  applicable  to  the  aboye  en-  601 ;  S.  C.  5  D.  &  R.  48-4.  And  it  was 
aetment ;  Butler  v.  Heane^  2  Camp.  415 ;  held  that  the  carrier  did  not  waive  the 
Clayton  v.  Hunt,  3  Camp.  27.  A  notice  notice  by  haring,  on  former  occasions, 
by  the  carrier  to  the  consignor,  was  held  made  allowances  to  the  plaintiff  for  dam- 
to  be  notice  to  the  consignee  who  directed  age,  without  inquiring  into  the  cause  of 
the  goods  to  be  sent :  Maying  v.  Todd,  1  such  damage ;  Eyans  v.  Soule,  2  M.  &  S. 
Stark.  72.    And  if  the  goods  were  sent  1. 

to  the  consignee  by  his  agent  in  the  coun-        (r)   It  will  be  obseryed  that  the  act 

try,  the  carrier  ^as  not   liable,  if  he  does  not  prescribe  the  amount  of  the  ex- 

proved  that  the  former  was  aware  of  the  tra  charge, 
carrier's  notioe,  although  the  agent  was 
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Cabbdess.   respect  whereof  ihey  may  not  he  entitled  to  the  benefit  of  the  act,  any 
^^•"v"^^  puolic  notice  or  declaration  by  them  made  and  given  contrary  there- 
tOy  or  in  anywise  limiting  snch  liability,  notwithstanding  (s). 

Section  siocth  provides,  that  nothing  in  the  act  contained  shall  ex- 
tend or  be  construed  to  annul  or  in  anywise  affect  any  special  canr 
tract  between  such  mail  contractor,  stage-coach  proprietor,  or  com- 
mon carrier,  and  any  other  parties,  for  the  conveyance  of  goods. 

By  the  seventh  section,  it  is  enacted,  that  where  any  parcel  or 
package  shall  have  been  delivered  at  any  such  office,  and  the  value 
and  contents  declared,  and  the  increased  rate  of  charge  paid,  and 
such  parcel  or  package  shall  have  been  lost  or  damaged,  the  party 
entitled  to  recover  damages  in  respect  thereof  shall  also  be  entitled 
to  recover  back  such  increased  charge,  in  addition  to  the  value  of 
such  parcel  or  package. 

The  eightJi  section  provides,  that  nothing  in  the  act  shall  protect 
any  mail  contractor,  stage-coach  proprietor,  or  other  common  carrier 
for  hire,  from  liability  to  answer  for  loss  or  injury  to  any  goods  or 
articles  whatsoever,  arising  from  the  fdonious  acts  of  any  coachman, 
guard,  book-keeper,  porter,  or  other  servant  in  his  employ ;  nor  to  pro- 
tect any  such  coachmom^  guards  book-keeper,  or  other  servant,  from  lia- 
bility for  any  loss  or  injury  occasioned  by  his  own  personal  neglect  or 
misoondvct 

By  the  ninJtJ^  section,  such  mail  contractors,  stage-coach  proprie- 
tors, or  other  common  carriers  for  hire,  are  not  to  be  concluded  as 
to  the  value  of  any  such  parcel  or  package,  by  the  value  so  declared 
as  aforesaid,  but  he  or  they  shall  in  all  cases  be  entitled  to  require 
[  438*  ]  from  the  plaintiff  proof  of  the  actual  value  of  **the  contents  by  the 
ordinary  legal  evidence ;  and  that  such  mail  contractors,  stage-coach 
proprietors,  or  other  common  carriers  as  aforesaid,  shall  be  liable  to 
such  damages  only  as  shall  be  so  proved  as  aforesaid,  not  exceeding 
the  declared  value,  together  with  the  increased  charges  (t). 
General  With  regard  to  the  general  effect  of  this  statute,  we  may  remark, 

eflfeot  of  1st,  That  it  relates  solely  to  carriers  by  land  (w).  2nd,  That  it  ex- 
the  Mi.  tends  to  the  particular  articles  enumerated,  even  although  they  do 
not  come  within  the  words  of  the  preamble,  as  being  articles  ^*  of 
great  value  in  small  compass  (v)  ;"  but  that  a  parcel  containing 
such  articles  is  within  the  act,  only  in  case  their  aggregate  value  69?- 
ceeds  lOZ.  3rd,  That  where  the  nature  and  value  of  the  goods  have 
been  declared  by  the  sender,  the  statute  exempts  the  carrier  from 
his  common  law  responsibility  as  to  such  goods,  only  in  the  event  of 
his  affixing  a  public  and  conspicuous  notice  in  his  receiving  office, 
notifying  the  extra  change  for  carrying  such  valuable  articles  («?) ; 
or  where  there  is  a  special  contract.  4th,  That  although  no  such 
notice  be  affixed,  the  carrier  is  not  responsible  for  the  loss  of  anj 

(<)  The  5th  section  renders  it  sufficient  bility  of  oaxriers  by  loater  are  the  26  Geo. 

to  sue  ont  of  several  carriers  \rho  are  in  8,  c.  86,  s.  2 ;  6  Oea  4,  c.  155,  s,  53;  7 

partnership,  &c.  Gfeo.  2,  c.  15  ;  and  58  Geo.  3,  c.  159. 

(0  By  the  10th  section,  money  may  be        (v)  Owen  v,  Bnmett,  2  C.  &  M.  853. 
paid  into  court  in  actions  against  such        (v)  See  Baxendale  v.  Start,  (in  Cam. 

carriers,  for  the  loss  of  or  injuiy  to  goods.  Scac.)  6  Ezch.  769, 789. 

(u)  The  statutes  which  restrict  the  Ua- 


BAILMBNTS.  505 

goods  of  the  description  mentioned,  unless  the  value  and  nature  CASBixRa. 
thereof  be  in  the  first  instance  declared  by  the  sender ;  and  that,  v^i^^v^w/ 
whether  the  goods  are  delivered  at  the  office  of  the  carrier,  or  at  the 
sender's  house,  or  on  the  road,  or  elsewhere  (x) ;  nor,  where  such 
notice  is  affixed,  unless  the  increased  rate  of  charge  for  carriage  be 
paid  to,  or  an  agreement  to  pay  it  be  accepted  by,  the  carrier. 
And  on  this  branch  of  the  statute,  it  has  been  held :  firaty  that  to 
entitle  a  party  to  recover  for  the  loss  of,  or  for  any  injury  to  such 
articles,  he  must  give  express  notice  to  the  carrier  of  the  value  and 
nature  thereof  (y) ;  and  secondly^  that  in  cases  within  the  act,  if  the 
value  of  the  goods  be  not  declared,  and  the  sender  do  not  pay  or 
engage  to  pay  the  increased  charge,  the  carrier  is  not  liable  for 
their  loss,  although  it  happen  by  the  gross  negligence  of  his  servants 
(z).  But  it  would  seem  that,  if  such  negligence  amount  to  a  mis- 
feazance  (a),  e.  g.,  if  the  carrier  omit  to  forward  the  goods  (6),  or  if 
he  forward  them  by  another  conveyance  than  that  agreed  upon  (c)  ; 
or  send  them  beyond  their  place  of  destination  ^(d)y  or  by  an  un-  [  *434  ] 
usual  route  (e),  he  will  be  liable.  And  so,  if  the  carrier  refuse,  on 
demand,  to  give  a  receipt  for  the  goods  and  extra  charge,  thi&  also 
will  deprive  him  of  the  protection  of  the  act  (/).  5  th.  That  the 
statute  does  not  protect  the  carrier  from  any  loss,  arising  from  the 
felonious  act  of  any  servant  in  his  employ  {g).  And  as  to  this  it  is 
held,  firsty  that  to  render  the  carrier  liable,  it  is  not  sufficient  to 
show  a  loss  by  felony  simply ;  but  the  party  must  Show  a  loss  by 
felony,  through  the  gross  negligence  of  the  carrier  (h) ;  and,  sec- 
(mily,  that  where  a  common  carrier  enters  into  a  sub-contract  with 
other  parties,  with  respect  to  the  carriage  of  goods  which  he  has  un- 
dertaken to  carry,  the  servants  employed  by  the  latter  are  "  ser- 
vants in  the  employ  "  of  the  carrier  within  the  true  meaning  of 
the  statute  (i),  6th.  That,  as  to  all  goods  not  specifically  mentioned 
in  the  act,  and  as  to  goods  of  the  descriptions  therein  mentioned, 
when  the  value  thereof  is  not  above  lOZ.,  the  carrier's  common  law 
liability  remains ;  even  although  such  notice  be  given,  or  any  puilic 
notice  or  declaration  be  made  or  given  by  the  carrier,  with  the  in- 
tention of  limiting  his  liability  with  reference  thereto.  7th,  That 
the  act  does  not  preclude  the  parties  from  entering  into  a  special 
contract,  as  to  the  conveyance  of  goods  of  any  description  or  value  (J), 
8th,  It  seems,  that  if  the  loss  or  injury  be  occasioned  by  the  personal 
neglect  or  misconduct  of  the  coachman,  guard,  book-keeper,  or  other 

(z)  lb.  Bing.  218 ;  a  C.  12  Moore,  447  ;  Birkett 

(y)  lb.    And  see  Boys  v.  Pink,  8  C.  «fe  v.  Willan,  2  B.  &  Aid.  3,56 ;  Langley  v, 

P.  361.  Brown,   1    M.   &  P.   583 ;  Stephenson  ». 

(2)    Hinton  v,  Dibdin,  2  Q.  B.   646;  Hart,  1  M.  &  P.  357 ;  S.  C  4  Bing.  476. 
OYcrruling  on  this  point  Owen  v,  Burnett,        (/)  Sect.  3. 
supra.  (ff)   Sect.   8.    Bradley  p.  Waterhouse, 

(a)  lb.  M.  <fe  M.  164  ;  a  C.  3  C.  &  P.  318. 

(6)  Gamctt  v,  WiUan,  5  B.  &  Aid.  61.         (h)    Per  Cur.,  Butt  v.  Great  Western 

(c)  lb.:  Sleat  v.  Fagg,  Id.  342.  Railway  Company,  11  C.  R  140, 153  ;  20 

(rf)  Bodsnham  v,  Bennett,  4  Price.  31.  L.  J.,  C.  P.  241,  524. 

(«)  See  Davis  v.  Garrett,  4  Bing.  716.         ^t)  Machu  t>.  London  and  South  Western 

And  so  it  would  be  if  the  goods  were  de-  Railway  Company,  2  Ezch.  415. 
lirered  to  a  wrong  person.    See  Lyon  v.        [J)  Sect.  6. 
MellB,  5  East,  428 ;  Brooke  v.  Pickwick,  4 
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CAMBSEtm.  servant  of  the  carrier,  in  a  case  in  which  the  carrier  himself  is  not 
responsible,  such  coachman,  &c.,  n^ay  be  sued  by  the  owner  of  the 
goods  for  the  consequent  damage  (A).  And,  lastlyt  the  words  of  the 
statute  being,  that,  in  the  cases  therein  mentioned,  the  carrier  shall 
not  be  liable  "/or  the  loss  of  or  injur]/  to  goods,"  unless  their  value  be 
declared,  and  an  increased  rate  of  charge  paid,  or  agreed  to  be  paid 
for  the  carriage  thereof, — this  would  seem  to  leave  it  open  to  ques- 
tion, whether,  if  a  carrier  accept  goods  for  the  purpose  of  carrying 
them,  he  may  not  be  liable  for  refusing  to  perform  that  contract,  al- 
though the  goods  were  of  the  description  mentioned  in  the  statute, 
and  the  owner  neglected  to  insure  them  according  thereto  ;  provid- 
ed, that  is,  the  action  were  not  brought  to  recover  damages  for  the 
lass  of,  or  for  any  injury  to  the  goods,  but  merely  the  damages  ^occa- 

[  •iSS  ]  sioned  by  the  carrier's  misfeazance,  as  for  the  loss  of  the  market  or 
the  like  (I). 


Who  is  to 
sue  the 
carrier; — 
oonsignee. 


3.  It  is  material  to  remark,  that  when  goods  are  sent  by  a  vendor 
to  a  vendee,  the  law  presumes  that  the  contract  for  the  carriage  is  be- 
tween the  latter  and  the  carrier ;  and  he  is  in  general  the  party  to 
sue  the  carrier  for  the  loss  of  them  ;  ^  although  the  latter  was  to  be 
paid  by  the  consignor,  and  the  consignee  gave  no  particular  direc- 
tions by  whom  the  goods  were  to  be  forwarded  to  him  (m).  And  the 
general  rule,  that  the  consignee  is  the  party  to  sue  the  carrier,  ap- 
plies, although  he  ordered  the  goods  to  be  sent  to  him  "  on  an  in- 
surance being  eflFected,  and  on  a  gredit  of  three  months  from  the 
time  of  arrival ;"  the  vendor  having  insured  the  goods  (n). 
Consignor.  But  where  the  carrier  is  employed  by  the  consignor  and  the 
goods  are  at  his  risk  (o)  ;  or  where  the  goods  were  sent  merely  for 
approval  (p)  ;  or  where  the  carrier  has  contracted  to  be  liable  to  the 
consignor,  in  consideration  of  the  latter  becoming  responsible  for 
his  hire  (q)  ;  or  where  the  property  in  the  goods  has  not  passed  to 
the  vendee,  e.  g.,^  where  there  is  no  proof  of  a  contract  sufficient 
to  satisfy  the  Statute  of  Frauds,  and  the  vendee  has  given  no  or- 
ders as  to  the  mode  of  sending  the  goods  (r) ;  or  where  the  consign- 
or retains  a  special  property  in  the  goods, — as  where  a  laundress 
sends  linen  which  she  has  washed,  to  the  owner,  and  pay8^;he  car- 


(*)  Sect.  8. 

(l)  As  to  the  damages  reoorerable 
against  a  carrier  for  non-deUvery  gener- 
ally, see  Black  r.  Baxendale,  1  Ezch.  410. 

(m)  Dawes  v.  Peck.  8  T.  R.  330 ;  But- 
ton V.  Solomonson,  3  B.  &  P.  584 ;  Brown 
V.  ^odsson,  2  Gamp.  36;  King  v.  Mere- 
dith. Id.  639 ;  Joseph  v.  Knox,  3  Id.  320 ; 
Griffin  o.  Langfield,  Id.  255. 


(n)  Fragano  v.  Long,  4  K  &  C.  219 ;  SL 
C.  4  D.  (&  R.  283. 

(o)  Dunlop  V.  Lambert,  6  C.  &  F.  600. 

(p)  Swain  v.  Shepherd,  1  Moo.  &  Rob. 
224. 

(q)  Moore  v.  Wilson,  1  T.  R.  669 ;  Da- 
vis V.  James,  5  Burr.  2680. 

(r)  Coats  ».  Chaplin,  3  Q.  B.  483 ;  Nor- 
man V,  PhilUps,  14  ]Vi  &  W.  277. 


1  Abbott,  Ship.  (ed.  1850,)  326,  in  note;  Potter  v.  Lansing,  1  John.  215;  Mclntrpe 
V.  Browne,  lb.  229 ;  Ludlow  v.  Browne,  lb.  1 ;  DeWolf  v.  Now  York  Ins.  Co.,  20  John. 
114 ;  Griffith  v.  Ingledew,  6  Serg.  &  R.  429 ;  Chandler  v.  Sprague,  5  Metcalf,  806 ; 
Bonner  v.  Marsh,  10  Smedes  &  Marsh.  376 ;  Angell  on  Carriers,  §  495,  et  seq, ;  Burritt 
9,  Bench,  4  McLean,  325. 

«  Price  V.  Powell,  3  Comstock,  822 ;  Carter  v.  Graves,  9  Yerger,  446 ;  Goodwyn  r. 
Douglass,  1  Cheves,  174. 
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riage  («)  ;  or  if,  by  virtue  of  an  agreement  between  the  consignor  G^BBisiig. 
and  consignee,  the  latter  was  not  to  acquire  a  property  in  the  goods,  ^^^^^-%-/ 
and  they  were  not  to  be  at  his  risk  until  they  were  actually  delivered 
to  and  accepted  by  him ;  or  if  he  procured  the  goods  to  be  consigned 
to  him  by  a  fraud  on  the  consignor,  so  that  he  obtained  no  property 
in  them  (t)  ;  in  either  of  such  cases  the  consignor  may  sue  the  car- 
rier for  the  loss. 

And  a  person  who  ships  goods  in  an  English  port,  as  the  agent  of  Agent  op 
the  owner  who  is  resident  abroad,  and  pays  the  freight  for  them,  may,  senrant. 
it  seems,  maintain  an  action  in  his  own  name  for  the  non-delivery 
thereof,  according  to  the  bill  of  lading ;  because  that  instrument 
creates  a  privity  of  contract  between  the  consignor  and  the  carri- 
er (u).^ 

^So  a  servant  who  travelled  with  his  master  by  railway,  may  sue  [  436^  ] 
the  company  in  his,  the  servant's,  own  name,  for  the  loss  of  his 
luggage,  although  the  master  took  his  ticket  and  paid  his  fare  (v). 

In  general  the  bill  of  lading  will  decide  the  question  who  should  Who  to 
sue  the  carrier.     If  it  be  to  deliver  "  to  A.,"  he  should  be  the  plain-  "JJ^^^J^^ 
tiff.    If  it  direct  the  delivery  to  be  made  "  to  A.  for  the  vse  of  B.  (x)  f  ^         ^' 
or  "  for  C,  the  consignor,  and  in  his  name  to  J),  (y),''  and  D.,  at  the 
time  of  the  shipment,  had  no  property  in  the  goods,  although  he 
had  insured  them ;  in  the  former  case  B.  should  be  the  plaintiff,  and, 
in  the  latter,  G.     But  the  indorsee  of  a  bill  of  lading  cannot  sue 
thereon,  in  his  own  name,  for  the  non-delivery  of  the  goods  (z). 

4.  A  common  carrier  of  passengers  for  hire,  is  not  subject  to  the  Carriers 
peculiar  common  law  rule  which  regulates  the  liability  of  carriers  ^  paswn- 
of  goods ;  for,  by  the  common  law,  a  carrier  of  goods  is,  as  we  have 
seen,  answerable  for  them  at  all  events  ;  whereas  a  carrier  of  pas- 
sengers does  not  warrant  their  safety,  but  merely  undertakes  that, 
as  tss  as  human  care  and  foresight  can  go,  he  will  provide  for  their 
safe  conveyance  (a).* 

(«)  Freeman  v.  Birch,  3  Q.  B.  492,  n.  iv.        (x)  Evans  v,  :Marlett,  1  Ld.  Raym.  271 ; 

U)  Stephenson  v.  Hart,  1  M.  &  P.  3o7 ;  cited  by  Best,  J.,  in  Sargent  v.  Morris,  3 

S.  C.  4  Bfag.  47G ;  Duff  v.  Budd,  3  B.  &  B.  B.  &  Aid.  282. 
177 ;  S.  C.  G  Moore.  4ti9.  (y)  Sargent  v.  Morris,  3  B  &  Aid.  277. 

(u)  Joseph  f.  Knox,  3  Camp.  320.    See        iz)  Thompson  v.  Dominy,  14  M.  &  W. 

Brown  v.  Hodgson,  2  Id.  36.  403  ;  Howard  v.  Shepherd,  9  C.  B.  29^7. 

(v)    Marshall  v,   York  Newcastle  and        ia)    Per  Mansfield,  C.  J.,  Christie  v, 

Berwick  Railway  Co.,  21  L.  J.,  C.  P.  34.  Griggs,  2  Camp.  79,  81.     Quasre,  whether 

1  If  the  goods  contracted  to  be  carried  to  a  particular  place  and  safely  delivered, 
are  either  in  fact  negligently  lost,  or  safely  conveyed  and  delivered  to  a  wrong  person, 
though  by  mistake,  or  if  any  other  act  is  done  rendering  a  delivery  of  them  imprac- 
ticable, the  carrier  is  entitled  to  no  freight.  Ferguson  v.  Cappcau,  6  Har.  &  J.  400. 
The  question,  whether  the  goods  were  safely  carried  and  delivered  to  the  owner,  or 
other  person  having  authority  to  receive  them,  is  a  question  of  fact  proper  for  the 
decision  of  the  jury.    lb. 

In  an  action  by  a  common  carrier  against  the  consignee  to  recover  the  price  of 
carrying,  the  defendant  may  set  up,  as  a  defence,  negligence,  or  want  of  skill  in  the 
carrier,  whereby  the  goods  were  deteriorated  in  value.  Leech  t;.  Baldwin,  5  Watts, 
446  ;  Abbott,  Ship.  (6th  Am.  ed.)  428,  in  note. 

«  See  Angell,  Carriers,  %62\et9eq.;  Abbott,  Shipp.  (jSth  Am.  ed.)  Part  2,  Ch,  8,  p. 
2\\,etaeq,;  and  notes;  Ingalls  v.  Bills,  9  MetcaJf,  1.  A  carrier  of  passengers  is 
bound  to  use  the  highest  degree  of  diligence,  that  a  reasonable  man  would  use,  and  is 
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Cabribrs.        a  carrier  of  passengers,  therefore,  is  liable  for  personal  injuries 

v^^-N^-^-/  which  they  may  sustain  whilst  being  carried  by  him,  only  where 

Liable  on-  such  injuries  have  been  occasioned  by  his  negligence  and  unskilful- 

Hflrence^^^  ness.     This  proposition  is  fully  established  by  the  case  of  Crofts  v. 

Waterhouse  (6).     In  that  case,  the  driver  of  the  defendant's  coach 


a  carrier  of  passengers  is  liable,  on  the 
etutam  of  the  realm,  for  refusing  to  receive 
a  person  to  be  carried  as  a  passenger  by 
his  conveyance ;  or  whether,  if  he  be,  this 
custom  extends  to  carriers  of  passengers 
from  England  to  places  beyond  SL»as? 
Bennett  v.  Peninsular  and  Oriential  S.  B. 
Company,  (J  C.  B.  775.  See  post,  437  note. 
If  places  be  taken  for  several  persons  to 
go  inside  a  coach  together,  it  is  a  breach  of 
Uie  contract  to  provide  places  for  them  in 
different  parts  of  the  coach ;  as  if  some 
should  be  placed  in  one  part  of  a  double- 
bodied  coach,  and  the  rest  in  the  other 
part  of  such  coach ;  Jx)ng  v.  Home,  I  C. 
&  P.  610.  In  an  action  against  a  stage 
coach  proprietor,  Lord  Kenyon  ruled  at 
Nisi  Prius,  that  if  a  parson  take  a  place 
in  a  stage  coach,  and  pay  at  the  time  only 


a  deposit  on  the  fare,  and  he  is  not  ready 
to  take  his  place  when  the  coach  is  set- 
ting off,  the  proprietor  of  the  coach  is  at 
liberty  to  fill  up  his  place  with  another 
passenger:  but  that  if,  at  the  time  of 
taking  his  place,  he  pay  the  whole  fare, 
in  such  case  the  proprietor  cannot  dispose 
of  his  place :  but  he  may  take  it  at  any 
stage  of  the  journey  he  thinks  fit ;  Ker  v. 
Mountain,  1  fisp.  27. 

(b)  11  Moore,  13;^;  S.  C.  3  Bing.  319; 
ana  see  Aston  v.  Heaven,  2  £sp.  533; 
Harris  v.  Costar,  1  C.  &  P.  636.  As  to 
the  law  of  the  road,  see  Wordsworth  v. 
WiUan,  o  Esp.  273 ;  Wayde  t».  Carr,  2  D. 
&  R.  25.5  ;  Pluckwell  v.  Wilson,  6  C.  &  P. 
375.  The  proprietors  of  a  maU  coach  are 
liable  for  the  misconduct  of  the  driver ; 
White  V.  Boulton,  Peake,  81. 


liable  for  injuries  arising  from  the  slightest  negligence  on  his  part.  Hall  v.  Connec- 
ticut River  Steam  Boat  Co.,  15  Conn.  320 ;  per  Bell,  J.,  in  Laing  r.  Colder,  8  Barr, 
479  ;  Stockton  v.  Frey,  4  Gill,  406  ;  Derwort  t\  I^oomer,  21  Conn.  245 :  Angell,  Car- 
riers, §  568 ;  Stokes  v.  Saltonstall,  13  Peters,  (U.  S.)  181 ;  McKinney  f.  Niel,  I  McLean, 
640 ;  Ingalls  v.  Bills,  9  Metcalf,  1 ;  2  Greenl.  Ev.  ^  221 ;  Farwell  v.  Boston  &  Worces- 
ter R.  R.  Corp.  4  Metcalf,  49 ;  2  Kent,  600 ;  Story,  Bailments,  §  601 ;  Fuller  v,  Xaug- 
atuck  R.  R.  Co.  21  Conn.  557  ;  Maury  r.  Talmadgc,  2  McLean,  157  ;  HoUister  t*.  Now- 
len,  19  Wendell,  236 ;  Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13  Wendell,  626 ;  Laing 
V.  Colder,  8  Barr,  479.  This  rule- applies  to  carriers  of  passengers  by  railroad.  They 
are  bound  to  the  most  exact  care  and  diligence,  not  only  in  the  management  of  their 
trains  and  cars,  but  also  in  the  structure  and  care  of  their  track,  and  in  all  the  sub- 
sidiary arrangements  necessary  to  the  safety  of  passengers.  McElvoy  v.  Nashua  & 
Lowell  R.  R.  Corp.  4  Cushing,  400. 

As  to  the  liability  of  carriers  of  slaves,  see  Boyce  v.  Anderson,  2  Peters,  (U.  S.)  150; 
Clark  t'.  McDonald,  4  M'Cord,  223;  White  v.  Winnisimmet  Co.  7  Cushing,  155,  153; 
Williams  v.  Hitchcock,  4  Porter,  234;  Angell,  Carriers,  §  122;  Duncan  r.  R.  R.  Co.,  2 
Rich.  (S.  Car.)  613. 

A  passenger,  who  rides  by  invitation,  without  paying  any  fare,  may  hold  the  car- 
rier for  injuries  resulting  from  gross  negligence.  In  a  late  case,  where  a  suit  was 
brought  against  a  railroad  company,  by  a  person,  who  was  riding  by  invit;ition  of 
the  president  of  the  company,  paying  no  fare,  and  not  in  the  usual  passenger  cars, 
for  an  injury  done  him  by  a  collision  on  the  road,  Grier  J.  said ; — "  When  carriers 
undertake  to  convey  persons  by  the  powerful  and  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  should  be  held  to  the  greatest  possible  care  and 
diligence,  and  whether  the  consideration  for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport  of 
chance  or  the  negligence  of  careless  agents.  Any  negligence,  in  such  cases,  may 
well  deserve  the  epithet  of  '•  gross."  Ihiladelphia  &  Heading  R.  R.  Co.  v.  D*irby,  14 
Howard,  (U.  S.)  48!>.  See  Boyce  v.  Anderson,  2  Peters,  (U.  S.)  150,  156 ;  Williams  v. 
Taylor,  4  Porter,  234. 

But  a  common  carrier  of  passengers  is  liable  for  their  baggage,  to  the  same  extent 
as  a  common  carrier  of  goods  and  merchandise.  Angell,  Carriers,  §  571,  §  107  ctseq; 
2  Kent,  601 ;  Bomar  v.  Maxwell,  9  Humphreys,  621 ;  Camden  &  Amboy  R.  R.  Co.  r. 
Burke,  13  Wendell,  611 ;  HoUister  v.  Nowlen,  19  Wendell,  234 ;  Bennett  v.  Button,  10 
N.  Hamp.  481,  486 ;  Stoi-y,  Bailments,  §  499  ;  Orange  Co.  Bank  v.  Brown,  9  Wendell, 
114  to  119 ;  Cole  v.  Goodwin,  19  Wendell  251 ;  Woods  f.  Dcvin,  13  IlUnois,  716.  And 
this  liability  arises  although  no  distinct  price  is  paid  for  the  transportation  of  the 
baggage ;  the  compensation  for  its  conveyance  is,  in  contemplation  of  law,  included 
in  the  fare  of  the  passenger.  The  custody  of  the  baggage  is  accessory  to  the  principal 
contract  for  the  conveyanoe  of  the  passenger.    2  Kent,  601 ;  Pardee  v.  Drew,  26  Wen- 
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drove  it  upon  a  bank,  and  the  coach  npset,  whereby  the  plaintiff,  a    Carriers. 
passenger,  was  seriously  injured.     It  appeared  that  the  same  driver  v^^-n^-^/ 
had  passed  the  spot  where  the  accident  happened  twelve  hours  be- 
fore ;  but  that,  in  the  interval,  a  cottage  which  *^stood  in  the  road  [  *437  ] 
had  been  removed,  and  that,  in  consequence  thereof,  the  driver  mis- 
took the  course  of  the  road,  it  being  moonlight.     The  judge  told 
the  jury,  that  as  the  road  was  of  sufficient  width,  and  there  was  no 
obstruction  or  want  of  light,  the  driver  ought  to  have  kept  within 
the  limits  of  the  road,  and  that  the  plaintiff  was  entitled  to  recover, 
the  injury  having  arisen  from  the  deviation;  but,  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  Court  granted  a  new  trial,  on 
the  ground  that  the  jury  should  have  been  directed  to  consider, 
whether  or  not  the  deviation  was  the  effect  of  negligence. 

A  stage-coach  proprietor,  however,  impliedly  promises  that  he  What  acts 
will  take  c^re  to  provide  a  coach  reasonably  secure,  and  horses  and  ^^  "®8^K.- 
harness  reasonably  fit  for  the  purposes  of  the  journey ;  and  he  is  ^arge^^ 
liable  if,  from  want  of  attention  in  these  matters,  a  passenger  be  him. 
injured  (c).^     He  is  also  liable  if  an  accident  happen  from  a  defect 

• 

(c)  See  ante,  436,  n.   (b)  ;  Bremner  v.    WiUiams,  1  C.  &  P.  414. 

deU,  469 ;  Camden  &  C.  Co.  v.  Burke,  13  Wendell,  611 ;  Stokes  t».  Saltonstall,  13  Peters, 
181  ;  Hollister  v.  Nowlen,  19  WendeU,  234 ;  Cole  v.  Goodwin,  19  Wendell,  261 ;  Cam- 
den &  C.  Co.  V.  Belknap,  13  Id.  3o4 ;  Clark  v.  Faxon,  21  Wendell,  163  ;  Hawkins  ». 
Hoffman,  6  Hill,  586 ;  Bennett  v.  Dutton,  10  N.  Hamp.  481 ;  Logan  v.  Pontchartrnin 
Railroad  Co.,  11  Rob.  (Louis.)  24 ;  Peixotte  v.  McLaughlin,  1  Strob.  (S.  C.)  468 ;  Tow- 
ell  V.  Myers,  26  Wendell,  691.  "  It  is  now  well  settled,  that  passenger  carriers  are 
responsible  for  the  baggage  of  a  passenger,  and  that  the  reward  for  conveying  the 
baggage  is  included  in  the  passenger's  fare."  Per  Fletcher  J.  in  Jordan  v.  Fall  River, 
R.  R.  Co.,  6  Cushing,  72.  Passenger  carriers  are  bound  to  receive  and  take  care  of 
and  transport  the  usual  baggage,  which  it  is  customary  to  allow  passengers  to  carry. 
Story,  Bailments,  §  696;  Angell,  Carriers,  §  671. 

The  baggage,  for  which  the  carrier  is  liable,  is  such  as  is  usually  carried  by  travel- 
lers for  personal  convenience  or  necessary  use.  Pardee  v.  Drew,  20  Wendell,  469, 
And  as  to  what  will  be  regarded  as  baggage,  see  ante,  426,  note  and  cases  cited  ;  An- 

Sdl,  Carriers,  §  116,  116  ;  Hawkins  v.  Hoffman,  6  Hill,  586;  Bomar  w.  Maxwell,  9 
amph.  621  ;  Jordan  v.  Fall  River  R.  R.  Co.  6  Cushing,  69,  opinion  of  Fletcher  J. 

1  Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13  Wendell,  611 ;  Cole  v.  Goodwin,  19  Wen- 
deU, 251 ;  Hollister  v.  Nowlen,  19  Wendell,  234 ;  McKinney  v.  Neil.  1  M'Lean,  640 ; 
Ingalls  V,  Bills,  9  Metcalf,  1 ;  Ware  v.  Gay,  11  Pick.  106 ;  Story,  Bailments,  §  692,  § 
693  ;  Stockton  v.  Frey,  4  Gill,  406 ;  Derwort  v.  Loomer,  21  Conn.  246  ;  Angell,  Car- 
riers, §  634  ;  Hart  v,  Allen,  2  Watts,  116.  The  stage  coach  proprietor  is  also  bound 
to  provide  careful  drivers  of  reasonable  skill  and  good  habits  for  the  journey.  The 
driver  must  of  course  be  attentive  and  watchftil.  Derwort  v.  Loomer,  21  Conn.  246  ; 
Story,  Bailments,  §  593 ;  Stockton  v.  Prey,  4  Gill,  406 ;  Angell,  Carriers,  §  640,  et  Mq.; 
Stokes  V.  Saltonstall,  13  Peters,  181 ;  Peck  v.  Neil,  3  M'Lean,  22  ;  McKinney  v.  Neil,  1 
M 'Lean,  640;  Parwell  ».  Boston  &  Worcester  R.  R.  Co.,  4  Metcalf,  449.  The  coach 
should  be  carefully  examined  immediately  previous  to  each  journey.  Angell,  Carriers, 
§535 ;  Bremner  v.  Williams,  1  Can:.  &  P.  414;  Ingalls  v.  Bills,  9  Metcalf,  1.  It  must 
not  be  overloaded  with  passengers  or  baggage.  Story,  Bailments,  §  594.  The  driver 
must  drive  at  a  reasonable  rate  of  speed.  Angell,  Carriers,  §  543 ;  Stokes  v.  Salton- 
stall, 13  Peters,  (U.  S.)  181;  McKinney  v.  Neil,  1  M'Lean,  640;  Peck  v,  Neil,  3 
M'Lean,  22.  The  driver  must  stop  at  the  usual  places  and  allow  the  usual  intervals 
for  refreshment  of  the  passengers.  Story,  Bailments,  §  697.  And  he  must  take  them 
the  whole  of  the  prescribed  route.  Angell,  Carriers,  §  531 ;  Weed  v.  Saratoga  & 
Schenectady  R.  R.  Co.,  19  Wendell,  634. 

It  is  the  duty  of  the  common  carrier  of  passengers  to  carry  all  persons,  who  offer 
themselves,  and  are  ready  to  pay  for  their  transportation,  so  long  as  he  has  convenient 
accommodation  for  their  safe  carriage,  unless  there  is  a  sufficient  excuse  for  a  refusal 
in  the  bad  character,  or  conduct,  or  evil  designs  of  the  persons  applying.  Bennett  v. 
Dutton,  10  N.  Hamp.  481 ;  Jencks  v,  Coleman,  2  Sumner,  221 ;   Story,  Bailments,  $ 
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in  part  of  the  iron  work,  such  as  the  axletree  of  his  coaeh,  although 
the  defect  was  not  visible,  and  coald  not  be  discovered  upon  ordinary 
examination,  and  the  vehicle  was  examined  in  the  usual  waj  just 
before  the  commencement  of  the  journey  (d).^  So,  the  breaking 
down  or  upsetting  of  the  coach,  appears  to  be  primd  facie  evidence 
of  carelessness  on  the  part  of  the  driver  (e).^  So,  where  too  many 
passengers  are  received  in  or  upon  the  coach,  contrary  to  statute,  the 
strong  presumption  will  be,  that  the  overloading  of  the  coach  occa- 
sioned the  accident  (/).  So,  if  the  coach  be  passing  through  a  place 
known  by  the  coachman  to  be  dangerous,  as  under  a  low  gateway, 
he  is  bound  to  warn  the  passengers  of  the  danger,  in  order  that 
they  may  avoid  it  (g).^  The  coachman  must  also  exercise  the  best 
and  soundest  judgment;  and  if,  where  he  may  adopt  one  of  two 
courses,  he  selects  the  more  hazardous,  the  owner  is  liable  if  any 
injury  ensue  to  the  passengers  (A).  So,  if  a  passenger,  in  conse- 
quence of  the  coachman's  neglect  or  unskilfulness,  be  placed  in 
such  a  situation  that,  as  a  prudent  precaution  for  the  purpose  of 
self-preservation,  he  is  induced  to  leap  from  the  coach,  the  owners 
are  liable  for  any  hurt  he  may  sustain  (z).* 

And  in  the  case  of  a  railway  company  it  has  been  held,  that  where 
a  passenger  is  injured  whilst  travelling  on  their  railway,  he  will 
establish  a  primd  facie  case  of  negligence  against  them,  by  showing 
that,  when  the  accident  occurred,  the  train  and  railway  were  exclu- 
sively under  their  management  (i).^ 

**The  carrier,  however,  will  not  be  liable,  if  he  caA  show  that  the 
immediate  and  proximate  cause  of  the  accident  was  the  negligence 
or  unskilfulness  of  the  plaintiff  himself  (Z).®  But  still,  cdthough 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet, 
if  his  negligence  did  not  in  any  degree  contribute  to  the  immediate 
came  of  the  accident,  but  merely  occasioned  same  part  of  the  ir^fury 

(d)  Sharp  v.  Grey,  2  AL  &  So.  620;  a    Vinney  v.  Neil,  1  M'Lcan,  fiiO. 

C.  y  Bing.  457.  (k)  "  Carpae  v.  London   and  Brighton 

(e)  Christie  v.  Griggs,  2  Camp.  79.  Railway  Company,  5  Q.  B.  747 ;  Skinner 
(/)  See  Israel  v.  Clark,  4  Esp.  259  ;  9    v.  London,  Brighton  and  South-ooast  Rail- 

Geo.  4,  c.  49.  way  Company,  5  Exch.  787, 

(g)  Dudley  v.  Smith,  1  Camp.  167.  (I)  See  VennaU  v.  Garner,  1  C.  &  tf . 

(A)  Mayhew  v.  Boyce,  1  Stark.  423.  21. 
(t)  Jones  V.  Boyce,  1  Stark.  493.    Mc- 


591 ;  Angell,  Carriers,  §  525.  See  Commonwealth  v.  Power,  7  Metcalf,  596 ;  Mark- 
ham  V.  Brown.  8  N.  Hamp.  523.  The  passenger  is  entitled  to  deoorons  and  proper 
treatment.    Chamberlain  v.  Chandler,  3  Mason,  242  ;  Angell,  Carriers,  §  620,  621. 

1  But  in  Ingalls  v.  Bills,  9  Metcalf,  1.  Where  a  passenger  in  a  coach  received  an 
injury  solely  by  reason  of  the  breaking  of  one  of  the  iron  axletreos,  in  which  there 
was  a  very  small  flaw,  entirely  surrounded  by  sound  iron  one  fourth  of  an  inch  thick, 
and  which  could  not  be  discovered  by  the  most  careful  examination  externally ;  it  was 
held,  that  the  proprietors  of  the  coach  were  not  responsible  for  the  injury  thus  re- 
ceived. See  also  Angell,  Carriers,  §  535,  536 ;  Grote  v,  C.  &  H.  Railway  Co.,  2  Exch. 
251. 

•  2  Stockton  ».  Frey,  4  Gill,  406;  McKinney  v.  Neil,  2  Mclean,  540;  Stokes  v.  Salton- 
stall,  13  Peters,  181 ;  Ware  v.  Gay,  11  Pick.  106. 

»  See  Laing  v.  Colder,  8  Barr,  479. 

*  The  same  doctrine  was  held  in  Ingalls  v.  Bills,  9  Metcalf,  1.  See  also  Stokes  v. 
Saltonstall,  13  Peters,  (U.  a)  181 ;  Eldridge  v.  Long  Island  R.  R  Co.,  I  Sandford,  87. 

6  See  Laing  c.  Colder,  8  Barr,  479. 

8  See  White  v,  Winnisimmet  Co.,  7  Cashing,  166. 
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sustained  by  him,  the  carrier  will  be  liable  (w).     And  so,  unless  the   Cabbikrs. 
plaintiff  might,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequence  of  the  defendant's  negligence,  he  will  be  entitled  to  re- 
cover (n).  ^^  J^**  ^^ 

Nor  do  these  rules  apply  merely  to  cases  in  which  the  plaintiff  party, 
himself  has,  by  his  own  negligence,  brought  about  the  injury  of 
which  he  complains ;  but  it  has  been  held  further,  that  a  person  who 
takes  his  place  as  a  passenger  in  the  conveyance  of  one  who  engages  . 
to  carry  him  securely,  is  so  far  identified  with  the  owner  of  such 
conveyance,  that  the  negligence  of  the  latter  is  to  be  considered  as 
the  negligence  of  the  passenger  himself.  And  on  this  principle  it 
has  been  decided,  that  a  passenger  in  a  public  conveyance,  who  is 
injured  by  the  negligent  management  of  another  conveyance,  can- 
not maintain  an  action  against  the  owner  of  the  latter,  if  the  party 
who  had  the  management  and  control  of  the  former  might,  by  the 
exercise  of  proper  care  and  skill,  have  avoided  the  accident  which 
caused  the  injury  (o). 

But  it  is  no  answer  to  an  action  of  this  kind,  that  the  mischief 
complained  of  was  in  part  occasioned  by  the  misconduct  of  the  per- 
son who  had  the  management  of  the  conveyance,  on  which  the  plain- 
tiff was  at  the  time  of  the  accident  (p). 

Where  an  accident  occurs  to  a  passenger,  owing  to  the  wrongful  Action  by 
act,  neglect,  or  default  of  a  carrier,  and  such  accident  occasions  the  ^^^^'^^^SiV 
death  of  the  passenger,  an  action  may  now  be  maintained  against  ^q  y^^^  ^ 
the  carrier,  by  the  executor  or  administrator  of  the  passenger,  in  93. 
order  to  recover  compensation,  for  the  benefit  of  the  wife,  husband, 
parent  or  child  of  the  deceased  (q)} 

6.  Of  Wagers. 

By  the  common  law  of  England,  an  action  might  be  maintained  At  com- 
on  a  wager,  although  the  parties  had  no  previous  interest  in  the  ™o^  l*^- 

(m)  Greenland  »,  Chaplin,  5  Exch.  243,        (o)  Thorogood  v.  Bryan,   8  C.  B.  115 ; 

248.  18  L.  J„  C.  P.  336. 

(n)   Per  Parke,  B.,  Bridge  v.  Grand         (p)  Rigby  v.  Hewitt,  6  Exch.  210. 
Junction  Railway  Company,  3  M.  &  W.        (g)  9  &  10  Vict.  c.  93. 
244,  248. 


1  But  in  Massachusetts,  where  there  is  no  statute  provision  for  an  action  in  such  a 
case,  it  has  been  decided  that  a  widow  cannot  maintain  an  action  to  recoyer  damages 
for  the  loss  of  her  husband,  or  a  father  for  the  loss  of  the  service  of  his  child,  in  con- 
sequence of  the  death  of  the  husband  or  child,  occasioned  by  the  carelessness  or  fault 
of  the  agents  or  servants  of  a  railroad  corporation.  Carey  v.  Berkshire  R.  R.  Co.,  <& 
Skinner  t;.  Housatonic  R.  R.  Corp.,  4  Cushing,  475.  But  see  Ford  v.  Monroe,  20  Wen- 
dell, 210.  By  Massachusetts  statute  1840,  c.  80,  proprietors  of  certain  enumerated 
classes  of  conveyances  are  made  liable  to  a  fine,  if  the  life  of  any  passenger  is  lost  by 
the  carelessness  or  negligence  of  such  proprietors  or  their  servants,  or  agents,  to  be 
recovered  by  indictment,  to  the  use  of  the  executor  or  administrator  of  the  deceased 
person,  for  the  benefit  of  his  widow  and  heirs.  It  is  said  that  this  penalty  is  imposed 
as  a  punishment  of  carelessness  in  common  carriers.  And  as  this  penalty  is  to  be 
recovered  by  indictment,  it  is  doubtless  to  be  greater  or  smaller,  within  the  prescribed 
maximum  and  minimum,  according  to  the  degree  of  blame  which  attaches  to  the  pro- 
prietors in  fault,  and  not  according  to  the  loss  sustained  by  the  widow  and  heirs  of 
the  deceased.  The  penalty,  when  thus  recovered,  is  conferred  on  the  widow  and 
heirs,  not  as  damages  for  their  loss,  but  as  a  gratuity  from  the  Commonwealth.  Ca- 
rey i;.  The  Berkshire  R.  R,  Co.,  1  Cushing,  480,  per  Metcalf  J. 
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Action  on, 
when  not 
maintain- 
able at 
common 
law. 


question  on  which  it  was  laid,  ^  provided  it  was  not  against  the  in- 
terests or  feelings  of  third  parties,  or  did  not  lead  to  indecent  *^evi- 
dence,  or  was  not  contrary  to  public  policy  (r).  This  was  established 
in  Good  v.  Elliot  («),  where  the  subject  of  the  wager  was,  whether 
one  S.  T.  had  or  had  not,  before  a  certain  day,  bought  a  wagon, 
belonging  to  D.  C. ;  and  which  wager,  three  judges,  contrary  to  the 
opinion  of  BuUer,  J.,  held  to  be  good  (t),^  So,  a  wager  on  the  ages 
of  the  plaintiff  and  defendant  was  considered  legal  (u)  ;  and  it  was 
held  not  to  be  material  that  the  plaintiff  knew,  at  the  time,  that  he 
was  right,  in  regard  to  the  matter  respecting  which  the  wager  was 
laid  (x) :  although,  if  it  had  appeared  that  one  of  the  parties  had 
the  event  in  his  own  hands,  it  would  have  been  held  otherwise  (y). 

But,  at  common  law,  an  action  could  not  be  maintained  on  a  wager, 
first,  if  it  was  contrary  to  public  policy,  or  immoral,  or  in  any  other 
respect  tended  to  the  detriment  of  the  public ;  or,  secondly,  if  it  affec- 
ted the  interest,  feelings,  or  character  of  a  third  person. 

Thus,  wagers  on  the  question  of  war  or  peace  (z)  ;  on  the  event  of 
an  election  of  a  member  to  serve  in  parliament  (a)  ^  on  the  life  of  a 
foreign  potentate  at  war  with  this  country  (6)  ;  on  the  amount  of 
the  hop  duties,  or  of  any  other  branch  of  the  revenue  (c) ;  upon  the 


(r)  Per  Lord  CampbeU,  Thackoorsey- 
dass  V.  DhondmuU,  12  Jur.  315,  316,  P. 
C;  and  see  Bland  v.  Collett,  4  Camp.  157. 
The  French  law  is  to  the  following 
effect : — *'  La  hi  n'accorde  aucune  action 
pour  imc  dette  dejeu  oupour  Upaiement  d^un 
pari.  Le9  jeiix  propret  a  exercer  au  fait  des 
armes,  les  coursas  a  pied  ou  a  cheval^  les  cour- 
ses de  chariot^  le  Jeu  de  paume  et  autresj'eux 
de  fneme  nature  qui  tiennent  a  Vadresse  et  a 
Vexercuse  du  corps^  sont  eatc^t^es  de  la  dispo- 
sition pr^cedentty  neanmoins  le  tribunal  peut 
rejetf.r  l-i  demande^  qttand  la  somme  lui  para- 
it  excessih'e.^' — Code  Civil,  bk.  3,  tit  12,  c. 
1.    And  by  the  French  law,  the  sum  can- 


not, in  any  case,  be  recovered  back,  if 
voluntarily  paid,  unless  there  was  fraud. 

(«)  3  T.  R.  693. 

(0  And  see  Selw.  N.  P.  tit  "  Wager," 
(I.) ;  Gilbert  v.  Sykes,  16  East  161. 

(m)  Hussey  v.  Crickett,  3  Camp.  168. 

{x)  Bland  v.  Collett,  4  Camp.  157. 

(y)  Fisher  v,  Waltham,  4  Q.  B.  889. 

(z)  AUen  ».  Heam,  1  T.  R.  67,  n.  (b)  ; 
Busk  V.  Walsh,  4  Taunt  290. 

(a)  Allen  v,  Heam,  1  T.  R.  66. 

(6)  Gilbert  v.  Sykes,  16  East,  150. 

(c)  Atherfold  v.  Beard,   2  T.  R,  610; 
Shirley  v,  Sankey,  2  B.  &  P.  130. 


1  A  wager  on  a  subject  in  which  the  parties  have  no  pecuniary  interest,  is  not  a 
valid  contract  in  New  Hampshire.  Perkins  v.  Eaton,  3  N.  Hamp.  162  ;  Hoit  v.  Hodge, 
6  N.  Ilamp.  104 ;  Clark  v.  Gibson,  12  N.  Hamp.  386.  Aliter  in  New  York.  Bunn  r. 
Riker,  4  Johns.  426.  All  wagers  in  the  State  of  Maine  are  void.  Lewis  r.  Littlefield, 
15  ^;aine,  238.     See  Collamer  v.  Day,  2  Vermont,  144. 

'^  It  was  held,  that  no  recovery  could  be  had  in  Vermont  on  a  wager,  that  a  certain 
chaise,  then  in  sight,  wtis  the  property  of  X.  B.    Collamer  v.  Day,  2  Vermont,  144. 

^  In  McAllister  v.  Hoffman,  16  Serg.  <fe  R.  147,  it  was  decided,  that  money  bet  on  an 
clcctiou,  and  deposited  with  a  stakeholder,  who,  after  the  event  of  the  election  is 
known,  has  notice  not  to  pay  it  over  to  the  winner,  but  disobeys  the  notice,  may  be 
recovered  back  from  the  winner.  In  Pennsylvania,  the  State  in  which  the  preceding 
case  wivs  determined,  there  is  a  statute  prohibiting  wagers  on  elections,  under  a  se- 
vere peiAalty,  and  all  contracts  founded  on  such  wagers  are  declared  void.  In  Like  v. 
Thompson,  9  Barbour,  Sup.  Ct.  Rep.  315,  it  was  held,  that  a  bet  on  an  election  is  void 
at  common  law,  being  against  public  policy.  See  Rust  v,  GoU,  9  Cowen,  169 ;  Brush 
V.  Kecler,  5  Wend.  250 ;  Lansing  v.  Lansing.  8  Johns.  464 ;  Deniston  v.  Cook,  12 
Johns.  376 ;  Yeates  v.  Foot,  12  Johns.  1 ;  Bunn  v.  Riker,  4  Johns.  426  ;  Lloyd  v.  Leis- 
enring,  7  Watts,  294 ;  Wagonseller  v.  Snyder,  7  Watts,  343 ;  Wroth  v.  Johnson.  4 
Harr.  &  McHen.  281 ;  Laval  v.  Myers,  1  Bailey,  486 ;  Smyth  v.  Masters,  2  Browne.  182. 

A  wager  on  the  event  of  an  election  is  illegal  and  void  in  Massachusetts.  Ball  r. 
Gilbert,  12  Metcalf,  397.  See  M'Keon  v.  Caherty,  1  HaU,  300;  Haaket  v.  Wootan,  1 
Nott  &  M'C.  ISO ;  Atchison  v.  Geo,  4  M'Cord  211 
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market  price  of  goods  upon  a  future  day  (d);  in  restraint  of  map-    Wiokbs. 
riage  (e) ;  or  as  to  the  acquittal  or  conviction  of  a  prisoner  on  trial  s^-n^-^w/ 
on  a  criminal  ckarge  (/),  have  been  respectively  held  to  be  unlaw- 
ful, because  contrary  to  public  policy. 

So,  a  wager  as  to  the^mode  of  playing  an  illegal  game(gr);  or 
upon  a  boxing  (h),  or  wrestling  (i)  match ;  or  a  cock  (Ar),  or  a  dog  (I) 
fight,  was  held  to  be  illegal.  So  it  appears  that  a  wager  upon  the 
result  of  a  sparring  match  at  a  public  exhibition,  chiefly  maintained 
to  form  scientific  pugilists  and  encourage  prize  fighting,  *was  not  sus-  [  *440  ] 
tainable  (w).  Nor  would  the  Courts  sanction  a  wager  made  to  try 
an  abstract  question  of  law,  in  which  the  parties  had  no  interest  (n):^ 
although  in  one  case  (o),  a  wager  on  the  event  of  an  appeal  to  the 
House  of  Lords  from  the  Court  of  Chancery,  was  holden  good  ;  the 
parties  not  having  it  in  their  power  to  bias  the  decision,  and  no 
fraud  being  intended. 

So  a  wager  as  to  the  sex  of  a  third  person  (p),  or  whether  an  un- 
married woman  would  have  a  child  (q)  by  a  certain  day,  were  held  to 
be  illegal,  as  u necessarily  leading  to  painful  and  indecent  investi- 
gation s.^ 

And  a  wager  as  to  the  circumstances  or  solvency  of  a  third  per- 
son, was  thought  to  be  so  far  objectionable,  that  the  judge  might  re- 
fuse to  try  the  cause,  either  in  the  exercise  of  his  own  discretion, 
or  upon  the  application  of  a  third  party,  whose  interest  might  be  af- 
fected by  the  inquiry.*  But  it  does  not  appear  that  such  a  wager  was 
thought  to  be  necessarily  illegal  (r). 

Actions  on  wagers,  however,  were  never  much  favored  by  the  Practice 
Courts  ;  and  regrets  were  often  expressed  that  they  had  ever  been  ?®  ^  ^^' 
sanctioned.     Some  judges,  indeed,  whilst  sitting  at  Nisi  Prius,  even  tlMis  on, 
refused  to  try  actions  on  wagers  which,  although  not  strictly  illegal,  prior  to 
raised   questions  which  were   trifling,  ridiculous,  or  contemptible.  ^®J^  *  ^ 
But,  strictly  speaking,  a  judge  had  no  such  power, — though  he  had  109. 

(d)  Hilberds  v.  Pittipierre,  and  Wardle    613 ;  8.  C.  R.  &  M.  213. 

V.  Fowler,  MS.,  Comyn  on  Gontr.,  2nd  edit.,        (m)  Hunt  v.  Bell,  1  Blng.  1 ;  S.  C.  T 

58,  n.  (p) ;  Brjan  v.  Lewis,  B.  &  M.  886.  Moore,  212. 

But  not  a  wager  on  the  price  of  foreign        (n)  Henkin  v.  Ghierss,  12  East,  247 ;  S.- 

funds ;  Morgan  v.  Pebrer,  4  Scott,  2aO.  C.  2  Camp.  408. 

(e)  Hartley  v.  Price,  10  East,  22.  (p)  Jones  v.  Randall,  Cowp.  37,  ted  qtL, 
(/)  Evans  v.  Jones,  6  M.  &  W.  77.  (p)  De  Costa  »,  Jones,  Cowp.  729.  In 
Iff)  Brown  t;..Leeson,  2  H.  BL  43.  this  case,  the  Judgment  was  arrested,  on  the 
{h)   Egerton  r.   Furzeman,  1   C.  &  P.  ground  that  the  wager  was  jE?er  m  illegal^ 

613 ;  per  Abbott,  C.  J.  (7)    Ditchburn  v.  Goldsmith,  4  Camp. 

(t)  Kennedy  v.  Gad,  M.  &  M.  226 ;  8.  C.  152. 
3  C.  &  P.  376.  (r)  Thornton  v.  Thackray,  2  Y.  &  J. 

{k)  Squires  v.  Waiskin,  3  Camp.  140.  156 ;  see  Id.  163  ;  Robinson  v,  Mears,  6  D. 

(l)  Egerton  v.  Furzeman,   1  C.  &  P.  &  R.  26. 

£. 

1  See  Smith  v.  Brown,  3  Texas,  360. 

2  It  had  been  decided  in  the  Supreme  Court  of  Pennsylvania,  that  no  wager  con- 
cerning any  human  being  is  recoverable  in  a  Court  of  justice;  and  that,  therefore, 
a  wager,  whether  or  not  Napoleon  Bonaparte  would,  within  a  specified  time,  be  r^ 
move<i  fh)m  the  Island  of  St  Holena,  was  illegal  and  void.  Philips  v.  Ives,  1  Rawle, 
87.  This  case  came  up  on  a  wftt  of  error  to  the  District  Court  for  the  city  and  county 
of  Philadelphia,  that  Couri  being  divided  in  opinion,  but  a  majority  being  against 
the  legality  of  the  wager ;  and  it  was  dctermin^  in  the  Supreme  Court  by  Die  judg- 
ment of  Huston,  Rogers,  and  Todd,  Justices,  Gibson,  C.  J.,  and  Smiths  J.  diuenL 
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ProTisi^nB 
of  the  8  & 
9  Vict.  0. 
109. 


WxoxBs.  power  to  postpone  the  trial  of  such  cases,  until  eases  of  more  impor- 
tance had  been  tried  («).  At  length,  however,  the  legislature  inter- 
fered ;  and  now,  by  stat.  8  &  9  Vict.  c.  109,  s.  18,  it  is  enacted,  "that 
all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way 
of  naming  or  wagering,  shall  be  null  and  void,  and  that  no  suit 
shall  be  brought  or  maintained  in  any  Court  of  law  or  equity,  for  re- 
covering any  sum  of  money  or  valuable  thing,  alleged  to  be  won, 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager  shall  have  been 
made." 

The  effect  of  this  enactment  is  to  make  void  all  wagers,  and  to 
prevent  the  bringing  or  maintaining  any  action  for  the  recovery  of 
money  won  on  any  wager.     And  it  has  been  decided,  that  it  has  not 

[  **441  ]  *  retrospective  operation  (t) ;  and,  accordingly,  it  will  not  ^defeat  any 
action  for  a  wager  which  was  commenced  before  the  passing  of  the 
act  (w). 

Wagers,  or  bets  on  parties  gaming,  and  on  Aor«e-ra<?e8;  and  wager- 
ing  polieea  ;  and  the  right  to  rescind  certain  wagers  and  recover  de- 
posits paid  thereon,  will  be  considered  hereafter. 


Its  effect 


Gbnsbal 

katurb  of 

THB  OON- 
TRAOT  OF 
OUABAHTT. 


7.  Of  Guaranties  and  iDdemnities  (v). 

1.  Of  the  general  nature  of  a  Contract  to  i  2.  When  it  does  not. 

ffitaranty  or  become  Sorety ;  and  of  a 
Contract  of  Indemnity. 

2.  How  Guarantees  are  affected  by  the 

Statute  of  Frauds. 
1.  When  the  Statute  applies. 


3.  Of  the  Form,  &c.,  of  the  Mem- 
orandum. 
8.  Of  the  Extent  of  the  Surety's  Lia- 
bility. 
4.  How  he  may  be  discharged. 


1.  The  general  nature  of  a   contract  of  guaranty  is  suflBciently 
simple.^  It  is  a  collateral  engagement  to  answer  for  the  debt,  default, 

(«)  Per  Parke,  B.,  Evans  v,  Jones,  5  M.  Index,  tit.  "  Guarantee."    The  soundest 

&  W.  77,  80 ;  Bate  v.  Cartwright,  7  Price,  principles  upon   this  subject  are  to  be 

540.  found  in  Pothier  on   ObUgations.    This 

it)  Moon  V,  Durden,  2  Exch.  22.  branch  of  the  law  of  contract  seems  to  be 

»)  8th  August,  1845.  imperfectly  deyeloped  in  the  French  Ciril 

{v)  See  the  Treatises  of  Mr.  Fell  and  Code. 
Mr.  Theobald ;  see  also  3  Chit.  Com.  Law, 


1  An  undertaking  to  guaranty  need  not  be  expressed  in  particular  pliraseology, 
and,  as  appears  from  the  following  case  in  Maryland,  may  be  inferred  firom  circum- 
stances.  Where  A.  had  sold  tobacco  for  B.  to  F.  on  a  credit,  and  taken  his  note  there- 
for, B.,  desirous  of  realizing  the  money  due  from  F.,  addressed  a  letter  to  A.,  requesting 
him  to  state  upon  what  terms  he  would  guaranty  the  proceeds  of  his  tobacco,  and  to 
say  for  what  sum  he  might  draw,  if  those  terms  were  accepted  by  him.  A.,  in  answer, 
states  the  amount  due  to  B.,  and  authorizes  him  to  draw  for  tLat  amount,  after  de- 
ducting interest,  with  9  per  cent,  exchange  on  a  part  thereof,  making  no  mention  of 
the  subject  of  guaranty.  B.  makes  the  deductions,  and  draws  on  A^for  the  balance, 
which  A.  paid.  F.  having  failed,  no  part  of  his  note,  when  it  became  due,  was  paid ; 
and  in  an  action  by  A.  to  recover  from  B.  the  money  paid  on  B.'s  draft,  held,  that  A. 
contracted  with  B.  to  guaranty  tl^e  payment  of  the  money  due  from  F.  for  the  tobacco 
sold.  Ferris  v.  Walsh,  5  Har.  &  J.  306.  See  BeU  v.  Bruen,  1  Howard  (U.  S.)  186; 
Lawrence  v.  M'Calmont,  2  ib.  449. 

'  The  mischief  produced  by  the  want  of  a  provision  in  the  Pennsylvania  act  of  As- 
sembly, similar  to  that  in  the  statute  of  frauds,  by  which  a  parol  promise  to  pay  the 
debt  of  another  is  void,  has  induced  the  Courts  to  lean  against  a  reoovery,  wherever 
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or  miscarriage  of  another  (te^),  as  distinguished  from  an  original  and  Guaban- 
direct  engagement  for  the  party's  own  act.^  It  -is  therefore  of  the  ^***- 
essence  of  this  contract,  that  there  should  be  some  one  liable  as  prin- 
cipal ;  and,  accordingly,  where  one  party  agrees  to  become  responsi- 
ble for  another,  the  former  incurs  no  obligation  as  surety,  if  no  val- 
id claim  ever  arises  against  the  principal ;  whilst,  on  the  other  hand 
the  liability  of  the  surety  upon  a  claim  which  is  good  as  against  the 
principal,  ceases  so  soon  as  such  claim  is  extinguished. 

But  the  rule  that  a  party  cannot  be  liable  upon  a  contract  of  guar- 
anty, unless  the  principal  be  also  liable  is,  in  «ome  cases,  true  in  form 
or  words,  rather  than  in  substance.  Thus,  in  the  case  of  a  guaran- 
ty to  answer  for  the  price  of  goods  to  be  supplied  to  a  married  wo- 
man ;  or  of  goods,  not  necessaries,  to  be  sold  to  an  infant,^  or  other 
person  incompetent  to  contract ;  there  is  no  doubt  that  the  party 
guaranteeing,  though  professedly  contracting  only  in  the  character  of 
a  surety,  would  be  responsible ;  for,  either  he  could  not  urge  the  in- 
competency of  the  supposed  principal ;  or  he  might,  by  construction 
of  law,  be  himself  treated  as  the  principal.^ 

We  have  already  observed,  that  although  a  contract  be  in  writing, 
a  consideration  is  necessary  to  give  it  validity.*     And  this  rule  ap- 

(ir)  See  29  Car.  2,  c.  3,  s.  4. 

0 

the  precise  terms  of  the  promise  are  not  shown  bj  clear  and  satisfactory  proot  Per 
Qibson,  C.  J.,  in  SidweU  v.  £7ans,  1  Pennsylvania,  385, 

The  contract  of  guaranty  is  in  its  nature  special,  and  not  negotiable — and  no  suit 
can  be  maintained  upon  a  guaranty  except  by  the  party  with  whom  the  contract  is 
made.  Springer  v.  Hutchinson,  19  Maine,  359 ;  True  v.  Fuller,  21  Pick.  140 ;  La- 
mourieux  v.  Hewlt,  6  Wend,  307  ;  Canfield  w.  Vaughan,  8  Martin,  682  ;  Tyler  v.  Bin- 
ney,  7  Mass.  479  ;  Upham  v.  IMnce,  12  Mass.  14 ;  M'Doal  v.  Yeomans,  8  Watts,  361 ; 
Snevily  t;.  Ekel,  1  Watts  «fe  S.  203.  See  Watson  v.  McLaren,  19  WendeU,  558 ;  a  C.  26 
ib.  425 ;  Luqueer  v.  Prosser,  1  Hill,  256 ;  S.  C,  4  ib.  420 ;  Barber  v,  Ketcham,  7  Hill, 
444,  449  ;  Smith  v,  Dickinson,  6  Humph.  261 ;  Myrick  v.  Hasey,  27  Maine,  9.  StiU, 
the  note  itself  may  be  negotiated  by  the  same  instrument,  which  creates  the  guaranty. 
As,  where  a  note  was  made  payable  to  R.  H.  D.  or  order,  it  was  held,  that  these  words, 
•*  I  hereby  guaranty  the  payment  of  the  within  note,  R.  H.  D.,"  written  by  the  payee 
upon  the  back  of  the  note,  operated  as  a  sufficient  indorsement  thereof.  Myrick  v. 
Hasey,  27  Maine,  9  ;  Blakely  v.  Grant,  6  Mass.  386;  Upham  v.  Prince,  12  Mass.  14; 
Story,  Promissory  Notes,  §  147,  and  note.  The  contrary  was,  however,  held  in  Belcher 
V.  Smith,  7  Gushing,  482.  See  also  Tuttle  v.  Bartholomew,  12  Metcalf,  452  ;  Taylor  v. 
Binney,  7  Mass.  479 ;  Canfield  v,  Vaughan,  8  Martin,  682 ;  Allen  v.  Rightmere,  20 
John.  365 ;  KetcheU  v.  Burns,  24  Wendell,  456 ;  Van  Derveer  p.  Wright,  6  Barbour, 
547. 

1  Burge,  Suretyship,  20. 

^  If  an  infant  purchase  necessaries,  and  g;iye  a  promissoiy  note,  signed  by  himself 
and  a  surety,  and  the  surety  afterwards  pays  the  note,  he  is  entitled  to  recover  the 
amount  so  paid  of  the  infant.  Conn  v.  Cobum,  7  N.  Hamp.  368.  And  the  cause  of 
action  arises  when  the  surety  pays  the  note.  Id.  See  flirther  as  to  the  remedy  of  a 
surety  against  his  principal.  Clark  v.  Fo^croft,  7  Greenl.  348 ;  Pearson  v.  Parker,  3 
N.  Hamp.  366  ;  Cornwall  t>.  Gould,  4  Pick.  444  ;  Bonney  v.  Seely,  2  Wend.  481 ;  New 
York  State  Bank  v.  Fletcher,  5  Wend.  85 ;  Mauri  v.  He£ferman,  13  Johns.  58 ;  Weth- 
erby  v.  Mann,  11  Johns.  518. 

s  See  Maggs  v.  Ames,  4  Bingh.  470 ;  Connerat  v.  Goldsmith,  6  Georgia,  14 ;  Conn  v, 
Cobum,  7  N.  Hamp.  368. 

^  And  on  the^  other  hand  the  contract  must  be  in  writing,  though  there  be  a  suffi- 
cient consideration.  Simpson  v.  Patten,  4  John.  422 ;  Jackson  r.  Raynor,  12  John. 
291 ;  Nelson  v,  Boynton,  3  Met  396 ;  Loomis  v,  Newhall,  15  Pick.  166 ;  Stone  v, 
Symmes,  18  Pick.  467.  The  law  does  not  presume  that  a  promise,  though  in  writing, 
IB  made  on  sufficient  consideration,  so  as  to  throw  the  buraen  of  disproving  it  on  the 
pTomiaor.    Dodge  v,  Burdell,  18  Conn.  170. 
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GvAiuN-    plies  to  the  case  of  a  guaranty, — ^which  most  be  in  writing, — a  prom- 
™®-       ise,  without  consideration,  to  be  answerable  *for  the  debt  or  default 
^■^"^^'^"^^  of  a  third  person,  being  void  (y).     Thus,  a  promise  to  pay  a  debt 
l  *"2  J  already  incurred  by  another,  is  not  binding  without'  some  new  consid- 
eration, as  forbearance.     But  it  seems,  that  if  A.  request  B.  to  credit 
another  person  for  goods,  and  he  do  so,  the  benefit  to  the  latter,  thus 
conferred  at  the  instance  of  B.,  is  sufi^cient  to  support  a  subsequent 
promise  by  him  to  be  responsible  (e).     And  it  was  said  by  Best,  C.  J. 
in  a  modem  case  (a),  that  **  no  Court  of  common  law  has  ever  said 
that  there  should  be  a  consideration  directly  between  the  persons 
giving  and  receiving  the  guaranty.     It  is  enough  if  the  person  for 
whom  the  guarantor  becomes  surety  receives  a  benefit,  or  the  person 
to  whom  the  guaranty  is  given  tosuflfer  inconvenience,  as  an  induce- 
ment, to  the  surety  to  become  guarantor  for  the  principal  debtor."^ 
We  have  likewise  seen  that,  in  the  case  of  a  guaranty,  it  is  not 
essential,  as  regards  the  surety,  that  the  person  to  whom  it  is  given, 
should  hind  himself  to  supply  the  goods,  &c.,  for  the  price  of  which, 
if  furnished,  the  surety  is  to  be  answerable  (b).     But  it  is  necessary, 
that  the  guaranty  be  accepted ;  and  a  mere  offer  to  guaranty  is  not 
binding  (c).^ 

iy)  See  French  v.  French,  2  M.  &  G.  (h)  Ante,  14;  and  per  Parke,  B.,  Ken- 

644,  649  ;  3  Scott,  N.  R.  121,  125.  naway  v.  TreleaTan,  6  M.  &  W.  4yvS.  iX)l. 

{z)  Ante,  52.  (c)  Ante,  8  et  seg. 
(a)  Morley  v.  Boothby,  3  Bing.  113. 

1  An  undertaking  to  answer  for  the  debt  of  another,  though  in  writing,  and  signed 
by  defendant,  is  void,  if  no  consideration  move  between  plaintiff  and  defendant, 
either  of  forbearance  or  otherwise.  Elliott  v,  Giese,  7  Har.  &  J.  457  ;  Leonard  v. 
Vredenburg,  8  John.  29;  Bailey  v.  Freeman,  4  John.  280;  Clark  v.  Small,  6  Yerger, 
418  Sec  Kix  v.  Adams,  9  Vermont,  233.  A  guaranty  of  a  note,  like  any  other 
promise  without  consideration,  is  void.  Aldridge  v.  Turner,  1  Gill  &  Johns.  427 ; 
Tenny  w.  IVince,  4  Pick.  38*5 ;  8.  C,  7  Tick.  243;  Flagg  v.  Upham.  10  lick.  148; 
Neelson  v,  Sanbomc,  2  K.  Hamp.  414,  415  ;  Manrow  v.  Durham,  3  Hill,  584 ;  Hunt  r. 
Brown,  5  Hill,  115  ;  Lawrence  v.  M'Calmont,  2  Howard,  426.  Unless  the  undertaking 
is  contemporaneous  with  the  original  debt :  in  which  case  the  gimrantor  is  presumed 
to  participate  in  the  original  consideration.  Leonard  v,  Vwienburg,  8  John.  29; 
Tenny  v.  Prince,  4  Pick.  386,  387,  per  Parker,  C.  J, ;  Gillighan  v.  Boardman,  29 
Maine,  79;  D' Wolf  v.  Rabaud,  1  Peters,  (U.  S.)  476;  Bailey  p.  Freeman.  U  John. 
•  221 ;  Hunt  v.  Adams,  5  Mass.  358  ;  Wheelwright  v.  Moore,  2  Hall,  143  ;  S.  C,  1  Hall, 

648 ;  1  HaU,  201  ;  Manrow  ».  Durham,  3  Hill,  584;  Hunt  v.  Brown,  6  HiU,  145.  See 
Hughes  V.  Littlefield,  18  Maine,  4d0;  Nelson  v.  Boynton,  8  Met  396 ;  Snevely  v.  John- 
son, 1  Watts  &  S.  303. 

*  Where  one  makes  a  mere  overture  or  offer  to  guaranty  the  transactions  of  another, 
he  is  entitled  to  notice  that  it  was  regarded  as  a  guaranty,  and  meant  to  be  accepted 
as  such,  to  convert  his  offer  into  a  conclusive  guaranty.  Caton  v.  Shaw,  2  Har.  & 
Gill,  13 ;  Lowry  v.  Adams,  22  Vermont,  160.  F.  applied  to  S.  &  T.  for  a  loan  of 
money,  which  they  refused,  without  security.  He  then  brought  to  them  the  following 
letter  from  C. :  "  Mr.  F.  tells  me  that  he  is  about  to  loan  from  you  five  hundred  dol- 
lars, and  wishes  me  to  state  that  I  will  become  his  eventual  security  for  the  payment. 
This  I  am  willing  to  do,  as  I  believe  Mr.  F.  will  be  very  punctual,  having  found  him 
80  on  similar  occasions."  Addressed  to  S.  &  T.  On  its  delivery  they  said  they  would 
have  nothing  to  do  with  C.  in  money  transactions.  The  letter  being  left  with  them, 
and  their  refusal  not  being  communicated  to  C,  in  a  day  or  two  after.  F.  again  ap- 
plied to  them  for  money ;  they  lent  him  the  sum  of  three  hundred  dollars,  nothing 
being  then  said  about  the  guaranty;  they,  however,  retained  it,  placed  it  away 
amongst  their  evidences  of  debts  due  them,  and  took  from  F.  his  note  for  the  amount 
of  the  loan.  Held^  that  there  was  evidence  from  which  the  jury  might  infer,  that  8. 
&  T.  accepted  C's  letter  as  a  guaranty  for  their  loan  to  F.,  and  that  said  letter  was  a    * 
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And  a  contract  of  gaarantj  is  subject  to  the  ordinary  rules  as  to    Guaban- 
the  comtruction  of  contracts  (d).  ^'^• 

(d)  Ante,  7l^teq.     ' 

conclusiye  guaranty  for  the  eyentual  repayment  of  a  loan  not  exceeding  the  sum 
mentioned  in  it.    Caton  v,  Shaw,  2  Harr.  ds  Gill,  13. 

In  the  State  of  Maine  it  has  been  adjudged,  that  where  a  written  guaranty  or  letter 
of  credit  is  given  for  a  debt  about  to  be  created,  and  uncertain  in  its  amount,  so  that 
the  party  cannot  previously  know  whether  he  is  to  be  ultimately  liable,  nor  to  what 
extent,  it  is  necessary,  in  order  to  charge  him,  that  he  should  have  notice,  in  a  rea- 
sonable time,  that  the  guaranty  is  accepted;  and  also  of  the  amount  of  debt  created 
upon  the  faith  of  it.  Norton  v.  Eastman,  4  Greenl.  521 ;  Tuckerman  v.  French,  7 
Greenl,  115  ;  Seaver  v.  Bradley,  6  Greenl.  60;  Howe  v.  Nickels,  22  Maine,  175.  See 
Wildes  V.  Savage,  1  Story,  0.  C.  R.  22  ;  Kincheloe  v.  Holmes,  7  B.  Monroe,  5. 

In  the  Supreme  Court  of  the  United  States  it  is  settled,  that  in  order  to  charge  a 
guarantor  upon  a  letter  of  guaranty,  addressed  to  a  particular  person,  or  ti)  per-»ons 
generally,  for  a  future  credit  to  be  given  to  a  party  in  whose  favor  the  guaranty  is 
drawn,  it  is  necessary,  that  notice  should  be  given  to  him  that  the  person  giving  the 
credit  has  accepted  or  acted  upon  the  guaranty,  and  also  that  he  has  given  credit  on 
the  faith  of  it.  Adams  v.  Jones,  12  Peters,  207  ;  Lee  v.  Dick,  10  Peters,  482  ;  Jlussell 
V.  Clarke,  7  Cranch,  69  ;  Edmonson  v.  Drake,  5  Peters,  624  ;  Douglass  v.  Ueynoids,  7 
Peters,  113 ;  S.  C,  12  Peters,  497  ;  Louisville  Manuf.  Co.  v.  Welch,  10  Howard,  (U.  S.) 
461 ;  Cremer  v.  Higginson,  1  Mason,  32o ;  Wildes  v.  Savage,  1  Story,  C.  C.  11.  22 ; 
Taylor  v.  Whetmore,  10  Ohio,  490 ;  Rankin  v.  Chi  Ids,  9  Missouri,  674 :  Law- 
son  V.  Townes,  2  Alabama,  373 ;  Williams  v.  Stanton,  5  Smedes  &  Marsh.  347  ;  Sol  lee 
ff.  Mengy,  1  Bailey,  620 ;  Kay  v,  Allen,  9  Barr,  320.  See  also  Shewell  v.  Knox,  I  Lev. 
404;  Train  r.  Jones,  11  Vermont,  414;  Smith  v,  Ide,  3  Vermont,  290;  Babeuck  t*. 
Bryant,  12  Pick.  133 ;  Thomas  v.  Davis,  14  Pick.  363 ;  Adcock  v.  Fleming,  2  Dev.  & 
Bat.  225 ;  Grioe  v.  Ricks,  3  Dev.  62 ;  Sherrod  v.  Woodward,  4  Dev.  360 ;  Dole  v.  Young, 
2:1  Pick.  250 ;  Oaks  v.  Weller,  13  Vermont,  106  ;  S.  C.  16  ib.  63  ;  Peck  v.  Barney,  lb. 
93  ;  Hill  V.  Calvin,  4  Howard,  (Miss.)  231.  The  same  has  been  held  in  Massacliiisetts 
and  Vermont.  Mussey  v.  Rayner,  22  Pick.  223 ;  Allen  v.  Pike,  3  Cushing,  238 ;  Lovvry 
V.  Adams,  22  Vermont,  169.    The  same  rule  has  been  acted  on  in  several  other  states. 

5  Cushing,  242,  Per  Wilde  J. ;  Eaton  v.  Tiffany,  2  Harr.  &  Gill,  22  :  Beekman  v.  Hall, 
17  John.  134 ;  Kay  v.  Allen,  9  Barr,  320.  In  the  case  of  a  continuing  guaranty, 
looking  to  several  Recessive  transactions,  when  notice  of  acceptance  has  once  been 
given,  it  is  not  necessary  that  notice  of  each  successive  transaction  should  be  given. 
But  when  all  the  transactions  under  the  guaranty  are  closed,  notice  of  the  amount, 
for  which  the  guarantor  is  responsible,  must,  within  a  reasonable  time,  be  given  to 
him.  Douglass  v.  Reynolds,  7  Peters,  113 ;  Mussey  v.  Rayner,  22  Pick.  223  ;  Clark  v. 
Bemington,  11  Metcalf,  365 ;  Howe  v.  Nickels,  22  Maine.  175 ;  Dunbar  v.  Brown,  4 
McLean,  166 ;  Louisville  Manuf.  Co.  v,  Welch,  10  Howard,  (U.  S.)  461 ;  Courtis  v. 
Dennis,  7  Metcalf,  510.  The  same  is  the  law  in  Connecticut,  Craft  v.  Isham,  13 
Conn.  28 ;  New  Haven  County  Bank  v.  Mitchell,  15  Conn.  206.  But  the  Courts  of 
New  York  have  expressly  dissented  from  this  doctrine  of  notice.  Douglass  v.  How- 
land,  24  Wendell,  35  ;  Whitney  v.  Groot,  24  Wendell,  82 ;  Smith  ».  Dunn,  6  Hill,  543 ; 
Curtis  V.  Brown,  2  Barbour,  Sup.  Ct.  Rep.  51.  In  Vermont,  express  notice,  in  such 
a  case,  seems  not  to  be  required,  but  it  is  enough,  if  the  fBuots  of  aoceptance  and  giv- 
ing credit  be  seasonably  made  known  to  the  signer,  in  any  other  way.  Train  v.  Jones, 
11  Vermont,  444  ;  Oakes  v.  Weller,  16  Vermont,  63.  A  promise  to  pay  by  the  guar- 
antor is  sufficient  evidence  of  notice.  Peck  v.  Barney,  13  Vermont,  93.  See  Hall  v. 
Newcomb,  7  Hill,  416 ;  Whitney  v.  Groot,  24  Wend.  82.  But  it  is  not  necessary  that 
there  should  be  the  same  promptness,  as  in  the  case  of  an  indorser,  to  give  notice 
that  the  principal  has  not  paid  the  demand.  Peck  v.  Barney,  13  Vermont,  93  ;  Train 
©.  Jones,  11  lb.  444  ;  Heaton  v.  Hurlbert,  3  Scammon,  491 ;  Thrasher  ».  Ely,  2  Smedes 

6  Marsh.  139  ;  Talbot  v.  Gay,  18  Pick.  534 ;  Dole  t;.  Young,  24  Pick.  250 ;  Douglass  v. 
How  land,  24  Wendell,  35  ;  Curtis  v.  Brown,  2  Barbour,  Sup.  Court- Rep.  51.  But  see 
Lewis  t.  Brewster,  2  McLean,  21 ;  Foot  v.  Brown,  Ib.  369  ;  Hank  v.  Crittenden,  Ib.  557. 

Notice  and  demand  on  the  guarantor  at  any  time  before  action  brought  will  be 
sufficient;  Babcock  v.  Bryant,  12  Rck.  133 ;  Salisbury  v.  Hale,  12  Pick.  416;  unless 
the  guarantor  is  prejudiced  by  the  delay  to  give  the  notice  ;  lb. ;  or  would  lose  his 
remedy  over;  Oxford  Bank  t;.  Haynes,  8  Pick.  423;  Talbot »,  Gay,  18  Pick.  534; 
Thomas  v.  Davis,  14  IMck.  353 ;  Whiton  v.  Mears,  11  Metcalf,  564 ;  Wilder  v.  Savage, 
1  Story,  C.  C.  22 ;  Louisville  Manuf.  Go.  v.  Welch,  10  Howard,  (U.  8.)  461. 

The  doctrine,  relatlTO  to  notioe  of  the  aoceptance  of  a  guaranty,  does  not  apply, 
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TIBS. 


Indexni-  In  many  cases  the  law  implies  a  promise  of  indemnity.^  Thus, 
in  the  case  of  landlord  and  tenant,  there  is  an  implied  promise  bj 
the  landlord  to  the  tenant,  to  idemnify  him  against  any  distress 
which  may  be  made  by  the  superior  landlord  for  the  rent  due  to  him, 
— so  long,  at  least,  as  the  tenant  in  possession  pays  his  rent  to  his 
immediate  landlord  (e). 

So,  where  a  lessee  assigns  the  premises,  the  effect  of  the  asignment 
is,  that  he  becomes  surety  to  the  lessor  for  the  assignee,  who,  as 
between  himself  and  the  lessor,  is  the  principal,  bound,  whilst  he  is 
assignee,  to  pay  the  rent  and  perform  the  covenants  running  with 
the  estate  ;  and  the  lessee,  after  paying  the  rent,  or  discharging  the 
obligation  to  which  the  assignee  is  liable,  has  his  remedy  over  a- 
gainst  him  (/).  But  where  it  appeared,  that  the  plaintiff  took  a 
r  *443  ]  house  of  the  defendant,  at  a  ^yearly  rent,  under  an  agreement,  by 
the  terms  of  which  the  latter  undertook  that,  up  to  the  date  of  the 
agreement,  he  had  paid,  or  would  pay  or  discharge,  "all  arrears  of 
rent,  rates,  taxes  or  assessments  ;"  and  the  former  agreed  that,  "from 
and  after  that  day,  the  same  should  be  kept  paid  by  him  for  the  pe- 
riod he  might  occupy  the  premises  ;"  and  at  the  expiration  of  the 
first  quarter,  the  superior  landlord  distrained  for  rent:  it  was  held, 
that  there  was  no  implied  duty  in  the  defendant  to  indemnify  the 
plaintiff  against  this  claim,  although  the  agreement  between  them 
stipulated  for  a  yearly  rent,  the  defendant  having,  by  the  subse- 
quent clause,  expressly  undertaken  to  keep  the  reserved  rent  paid(^). 

So,  if  A,  become  surety  or  bail  for  B.,  at  his  request,  there  is  an 
implied  promise  to  indemnify  him(A).  So  there  is,  even  at  law,  an 
implied  contract  between  sureties,  to  contribute  equally  in  discharg- 
ing the  demands  for  which  they  become  responsible  for  thfir  princi- 
pal (z).  But  a  surety  who  defends  an  action  brought  to  recover 
monies  due  from  the  principal,  cannot  recover  contribution  from 
his  co-surety,  for  the  costs  of  the  action,  unless  authorized  by  him  to 
defend  (k). 

So  in  the  case  of  an  accommodation  acceptance,  or  indorsement, 
there  is  an  implied  engagement  on  the  part  of  the  pereon  requesting 
the  accommodation,  that  he  will  indemnify  the  acceptor  or  indorserto 
the  extent  of  the  sum  payable  on  the  bill  (l), 

(«)  Hancock  v.  Caffyn,  8  Bing.  358.  in  taking  a  journey  to  become  bail :  Bet- 

(/)  Wolveridge  v.  Steward,  1  C.  &  M.  son  v.  Wirdnam,  1  C.  &  P.  434;  or  forth* 

644,  660;  Burnett  v.  Lynch,  o  B.  &  C.  costs  of   uselessly    defending   an   action 

589.    See  further,  Groom  v.  Bluck,  2  M.  against  the  bail ;  Fisher  v.  Fallows,  5  Esp^ 

&  G.  5G7  ;  2  Scott,  N.  R.  665 ;  Lesenbury  R.  171. 

V.  Evans,  3  M.  &  G.  210;  3  Scott,  N.  R,  (•)  See  post.  Money  Paid. 

476 ;   Humble  v.  Langston,  7   M.   &  W.  Ik)   Id.;   Knight  v.   Hughes,   M.  &  M. 

517,  530.  247  ;  S.  C.  3  C.  <fe  P.  467. 

(y)  Upton  V.  Fergusson,  3  M.  &  So.  88.  (fl  Reynolds  v.  Doyle,  1  M.  &  6.  753; 

(h)  But  not  for  loss  of  time  and  trouble  2  Scott,  N.  R.  45. 

where  the  agreement  to  accept  is  contemporaneous  with  the  guaranty,  and  was  the 
consideration  of  it,  and  all  the  parties  are  originally  privy  to  tiie  whole  transaction; 
Wildes  V.  Savage,  1  Story  C.  0.  22  ;  Bleeker  v.  Hyde,  3  McLean,  279;  New  Hares 
County  Bank  v.  Mitchell,  15  Conn.  206 ;  and  where  the  guaranty  is  absolute,  and  defi- 
nite as  to  its  amount  and  extent.  Union  Bank  of  Louisiana,  v.  Coster,  1  Sandford 
Sup.  Ct.  563 ;  S.  C.  2  ib.  203 ;  Allen  v.  Pike,  3  Cashing,  242,  Per  Wilde  J. 
1  Post,  688,  note. 
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The  master  of  a  ship,  damaged  by  perils  of  the  seas,  hypotheca-    Ikdkkni- 
ted,  at  a  foreign  port,  by  one  bottomry  bond,  the  ship,  freight,  and       "^-  * 
cargo, — amongst  which   were  the  plaintiff's  goods, — for  necessary  ^■^'>^*^^ 
repairs.     The  ship  and  freight  realised  less  than  the  sum  borrowed  ; 
and  the  plaintiff  was  obliged  to  contribute  towards  the  difference, 
and  also  to  pay  his  proportion  of  the  costs  of  a  suit,  instituted  in 
the  Court  of  Admiralty  by  the  obligee  of  the  bond  :  and  it  was  held, 
that  the  plaintiff  might  maintain  an  action  against  the  owner  of  the 
ship,  on  an  implied  promise  to  indemnify  (m). 

So  the  law  implies  a  promise  on  the  part  of  the  principal,  to  in- 
demnify his  agent  against  any  liability  which  he  may  incur  from  the 
execution  of  his  authority  (J>i).^ 

*But  it  appears  that  there  is  no  implied  promise  by  the  transfer-  [  0444  i 
pee  of  shares  in  a  joint-stock  company,  to  indemnify  the  transferror 
against  calls  made  subsequent  to  the  transfer  (0), 

Where  a  party  is  either  expressly  or  impliedly  indemnified  against  Right  of 
the  demand  of  a  third  person,  he  cannot  unnecessarily,  and  without  ^^  ^iJ. 
express  authority,  defend  an  action  by  the  latter,  and  then  claim  the  ed  to  re- 
costs  of 'the  action  from  the  person  guaranteeing ;  in  other  words,  he  co^or 
cannot  claim  reimbursement,  if  the  demand  were  so  clear  that  a  de-  ^"*®* 
fence  was  hopeless.^    Thus,  in  Gillet  v.  Eippon  (p),  the  plaintiff  sued 
on  a  contract  to  indemnify  him  against  the  expenses  of  a  commission 
of  bankruptcy  issued  at  his  snit,  and  he  claimed  the  costs  of  an  action 
•  brought  by  the  messenger  for  his  bill.     Notice  was  given  to  the  de- 
fendant of  the  messenger's  action  (5^)  ;  and  it  was  contended,  that 
he  was  liable  for  the  costs,  because  he  should  have  paid  or  stopped  the 
action  ;  but  Lord  Tenterden,  C.  J.,  said:  "I  think  the  defendant  is 
not  liable  for  the  costs  beyond  the  writ ;  a  man  has  no  right  merely 
because  he  has  an   indemnity,  to  defend  an  action    and  to  put  the 
person  guaranteeing  to  useless  expense.     If  he  has  the  costs  of  the 
writ  it  is  quite  enough." 

So  it  is  doubtful  whether,  if  an  accommodation  acceptor  or  endor- 
ser defend  an  action  on  the  bill,  not  at  the  request  of  the  party  for 
whose  accommodation  he  became  a  party  thereto,  he  will  be  entitled 
to  recover,  on  the  implied  promise  of  indemnity,  the  costs  incurred 

(m)  Duncan  v,  Benson,  1  Exch.  537 ;  S.  debtor  of  tbe  proceedings  against  him- 

C.  in  error,  3  Exch.  644.  self.— Code  Civil,  bk.  3,  tit  14,  c.  1,  s.  2. 

(n)  Westropp  ».  Solomon,  8  C.  B.  345 ;        (g)  In  cases  of  guaranty,  a  notice  of 

19  Ij.  J..  C.  P.  1,  9.  the  claim  and    action    of   the    creditor 

(o)  Humble  v,  Langston,  7  M.  <&  W.  against  the    surety,    should    always  be 

5l7.  given  to  the  principal,  with  an  intimation 

{p)  Moo  &  M.  406.    And  see  per  Lord  (if  there  clearly  be  no  defence)  that  the 

EUenborough,  Spurrier  v.  Elderton,  5  Esp.  aotion  will  be  settled,  unless  the  latter 

3  ;   Fisher  v.  Fallows,  Id.   171.    By  the  forthwith  desire  that  it  be  defended  ;  and 

French  law,  a  surety  has  no  remedy  for  that  he  will  be  looked  to  for  indemnity, 

his  expenses,  except  such  as  were  incurred  &c. 
after  he  had  given  notice  to  the  principal 


1  Powell  ©.  Newburgh,  19  John,  284  ;  Ramsay  v,  Gardner,  11  John.  439 ;  Gower  v. 
Emery,  18  Maine,  79. 

«  See  Bayley,  Bills,  (2nd  Am.  ed,)  880 ;  Simpson  v.  Griffin,  9  John.  131 ;  Steele  v. 
Sawyer,  2  M'Cord,  459 ;  Jones  v.  Phillips,  1  Peters,  350. 
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in  such  action  (r)  ;  althongh,  if  the  defence  be  undertaken  in  conse- 
quence of  such  request,  he  will  be  entitled  to  recover  such  costs  as 
money  paid  to  the  defendant's  use  («). 

And  it  is  clear  that,  in  ordinary  cases,  the  indorser  of  a  bill  who 
has  had  an  action  brought  against  him  by  the  indorsee,  is  not  enti- 
tled to  recover  from  the  acceptor  the  costs  which  he  had  incurred  in 
such  action  (t), 

Where,  however,  A.  sued  B.,  and  B.  gave  notice  to  C,  against 
whom  he  had  remedy  over,  to  come  in  and  defend  the  action,  whidi 
C.  refused  to  do,  but  did  not  prohibit  B.  from  continuing  the  defence; 
r  *445  1  *^^  ^-  having  suffered  judgment  by  default,  **watched  the  proceed- 
ings under  the  writ  of  inquiry  ;  thereby  •putting  A.  to  the  proof  of 
his  claim :  it  was  held,  that  the  jury  were  justified  in  finding  that  B/s 
costs  had  been  incurred  with  the  sanction  of  C,  and  that,  therefore, 
he  was  entitled  to  recover  them  in  an  action  over  against  the  latter 

It  has  been  said  that,  if  a  man  become  surety  for  a  debtor,  the 
creditor,  in  case  the  debtor  fails,  may  recover  the  debt  against  the 
surety,  but  not  the  costs  of  a  fruitless  suit  against  thQ  debtor,  un- 
less be  gave  notice  of  his  intention  to  sue  (x).  But  if  the  creditor 
chooses  to  have  recourse,  in  the  first  instance,  to  the  principal  debt- 
or, instead  of  to  the  surety,  it  is  diflicult  to  see  what  ground  the 
mere  fact  of  giving  notice  to  the  latter,  of  his  intention  to  adopt 
this  course,  can  afford  him  for  charging  the  surety  with  the  conse- 
quences of  his  failure. 

Where  one  person,  under  the  express  directions  of  another,  does 
an  act  which  occasions  an  injury  to  the  rights  of  a  third,  if  such  act 
was  not  apparently  illegal  in  itself,  but  was  done  honestly  and  bond 
fide,  in  compliance  with  the  employer's  directions,  he  is  bound  to  in- 
demnify the  person  employed,  against  the  consequences  thereof  (yV 
And,  a  fortioHy  an  express  promise  given  in  such  a  case  is  vidid. 
Thus,  in  Fletcher  v.  Harcot  (2),  the  declaration  stated,  that  whereas 
the  defendant  had  arrested  one  B.  by  a  commision  of  rebellion,  issu- 
ing out  of  the  Court  of  the  Lord  President  and  Council  of  the  North, 
as  he  affirmed  ;  and  that  the  plaintiff  kept  a  common  inn  at  Otlej, 
and  had  kept  it  for  the  space  of  five  years  and  had  entertained  men. 
That  the  defendant  requested  the  plaintiff  to  keep  said  B.  in  his  inn 
at  Otley  by  the  space  of  one  night,  as  a  prisoner,  and  that  he  would 
keep  and  save  liim  harmless  ;  and  averred  that  he  had  kept  him  for 
that  night  as  a  prisoner.  That  B.  afterward  brought  an  action  of  false 
imprisonment  against  him  for    the    said  keeping  of  him  in  his 


Indemnity 
between 
wrong- 
doers. 


(r)  Beech  v.  Jones,  o  C.  B.  696  ;  Roach 
V.  Thompson,  M.  &  M.  487,  in  which  it 
was  held,  that  he  cannot  recover  such 
costs ;  ii^tratton  v.  Matthews,,  3  Exch.  48  ; 
12  Jur.  924;  Jones  v.  Brooke,  4  Taunt 
92<1,  contra. 

(«)  Garrard  v,  CottreU,  10  Q.  B.  679. 

(0  Dawson  v.  Morgan,  9  B.  &  C.  618. 

(m)  Blyth  V.  Smith,  o  M.  &  G.  406. 


{x)  Per  Best,  C.  J.,  Baker  ».  Garrati,3 
Bing.  56,  60. 

iy)  Per  Cur.,  Toplis  p.  Grane,  7  Scott» 
620,  6t3 ;  Betts  v.  Gibbins.  2  A.  &  £  57; 
CoUins  V.  Evans,  5  Q.  B.  830,  830. 

(2)  Hutton,  R.  66,  reported  as  Batta?- 
sey's  case ;  S.  C.  Winch.  48 ;  Bull.  N.  P. 
146  a. 


1  Post,  626,  688,  in  notes. 
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house,  and  that  he  had  expended  and  laid  out  in  defence  thereof  ten  Ikdemki- 
pounds  ;  and  that  he  had  required  the  defendant  to  save  him  harm-  '^^^' 
less,  and  he  refused.  On  non-ctssumpsit  and  velrdictfor  the  plaintiff,  ^'^">^'*^*' 
it  was  moved  in  arrest  of  judgment,  that  it  is  no  sufficient  consid- 
eration, because  it  doth  not  appear  that  the  defendant  had  lawfully 
arrested  the  said  B.,  for  it  is  not  affirmatively  alleged.  "The  Lord 
Hobart  seemed  at  first  to  doubt,  if  it  did  not  appear  that  it  was  a 
lawful  arrest,  then  there  was  no  consideration  ;  but  ^because  the  di-  [  *^4:46  ] 
versity,  when  the  consideration  appears  to  be  for  doing  of  a  thing 
which  is  unlawful ;  as  if  one,  at  the  request  of  J.  S.,  promised  to 
better  (query  beat,)  J.  D.,  and  he  promised  to  save  him  harmless ; 
this  is  a  void  consideration.  But  if  one  request  J.  S.  to  enter  into 
the  Manor  of  Dale  aftd  drive  out  cattle,  and  that  he  will  save  him 
harmless  if  he  doth  so ;  and,  after,  trepass  be  brought  against  him 
and  recovery  had,  he  shall  have  his  action.  So,  if  a  sheriff  pretend- 
ing to  have  a  writ  where  he  hath  none,  arrest  one,  and*  request  an 
innkeeper  to  entertain  him  in  his  house,  or  hire  one  to  conduct  the 
prisoner  to  the  gaol,  and  promise  to  keep  him  without  damage,  if 
an  action  be  brought,  and  recovery  had  thereupon,  the  g^rty  shall 
have  an  action  of  the  case  against  the  sheriff  upon  this  promise  ;  for 
he  which  doth  a  t^ing  which  may  be  lawful,  and  the  illegality  there- 
of appear  not  to  him,  he  which  employs  the  party,  and  assumes  to 
save  him  harmless,  shall  be  charged.  And  judgment  was  entered  for 
the  plaintiff." 

But  the  general  rule  is,  that  there  is  no  contribution  amongst 
wrong-doers  ;^  so  that  where  one  man  does  an  act  at  the  instance  of 
another,  which  the  former  must  be  taken  to  have  known  to  be  against 
law,  even  an  express  promise  to  indemnify  him  is  void  (a).^  And, 
in  Merry  weather  v.  Nixan  (6),  in  which  this  doctrine  was  recognised 
and  acted  upon.  Lord  Kenyon  said:  that  the  distinction  was  clear 
between  this  case,  and  that  of  a  joint  judgment  against  several  in  an 
action  of  assumpsity  and  that  the  decision  would  not  affect  cases  of 
indemnity,  where  one  man  employed  another  to  do  acts  not  unlaw- 
ful in  themselves,  for  the  purpose  of  asserting  a  right. 

And  it  seems,  that  where  an  agent  commits  an  offence  for  which  his 
principal  is  criminally  responsible, — as,  for  ipstance,  where  the  edi- 
tor of  a  newspaper  publishes  a  libel, — the  principal,  the  proprietor 
of  such  a  newspaper,  cannot  recover  from  the  agent  any  damages 
which  he,  the  principal,  may  have  sustained  by  having  been  convicted 
of  such  offence,  although  the  agent  acted  in  the  matter  without  his 
knowledge  or  consent  (c). 

(a)  Martyn  v.  Blythman,  Yelr.  197 ;  J.;  Farebrother  v.  Ansley,  1  Camp.  343, 
ShackeU  v.  Rosier,  3  Scott,  59  ;  and  see    S4d  ;  Wilson  v.  Milner,  2  Id.  452. 

Fivaz  V.  NichoUs,  2  C.  B.  501.    .  (c)  Colburn  ».  Patmore,  1  Cr.  M.  &  R 

(b)  8  T.  R.  186.    And  see  Adamson  v.    73,  84,  note  (a). 
Jarvis,  12  Moore,  251,  252,  per  Best,  C. 

I-  "  '  ■       I   ■ '  III  II. 

^  See  No.  39  Am.  Jurist,  p.  10, 12 ;  LoweU  v.  Boston  &  Lowell  Railroad  Corp.,  23 
Pick.  24 ;  Armstrong  v.  Toler,  11  Wheat  258 ;  Post,  521. 

^  An  agreement  to  indemnify  against  an  act,  known  to  be  illegal  or  immoral,  to  be 
done  at  some  future  time,  is  void.  See  Eneeland  v.  Rogers,  2  Hall,  579 ;  Doty  v. 
Wilson,  14  Johns.  381  ^  Stone  v.  Hooker,  9  Cowen,  154 ;  Ayer  v.  Hutchins,  4  Mass. 
370;  ChurchiU  v.  Perkins,  5  Mass.  341 ;  Hodsdon  v.  Wilkins,  7  GreenL  113. 
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GuABAK-  2.  The  Statute  of  Frauds,  29  Car,  2,  c.  3.  4  (d),  provides  »*'  that 
TIES,  HOW  jjQ  action  shall  be  brought  whereby  to  charee  the  defendant  upon 
BY  THE  ft^y  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
Statutb  another  person,  unless  the  agreement  upon  which  such  action  shall 
ofFbaudb.  y^  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  urn- 
^^^^'"'^'^  tinfff  and  signed  by  the  party  to  be  charged  therewith ;  or  some  other 
[    ^^*  J  person  thereunto  by  him  lawfully  authorized." 

Let  us,  first,  consider  to  what  cases  this  statute  applies, 
^f "t©^^        Ist.  It  is  clearly  settled  that  the  statute  applies  only  to  collateral 
plies!     ^  engagements,  that  is,  to  cases  where  there  exists  a  debt  or  legal  lia- 
bility on  the  part  of  a  third  person,  independently  of  the  engage- 
ment of  the  guarantor ;  and  that  it  has  n»t,  either  in  its  words  or 
principle,  any  reference  to  cases  where  there  Is  an  original  promise 
to  pay  a  debt  or  satisfy  a  demand  or  damages,  for  which  no  other 
person  was  ever  responsible.     The  statute,  however,  applies  as  well 
to  contracfe  to  be  answerable  for  the  debt  of  another,  as  to  engage- 
ments to  satisfy  damages  recovered  or  recoverable  against  another '} 
and  it  is  not  necessary  that  the  tnird  party  should  have  requested 
the  persqji  giving  the  guaranty,  to  enter  into  an  engagement,  or 
that  he  should  be  in  any  manner  a  party  thereto. 
When  the        ffjjg  qxiestion,  therefore,  whether  each  particular  case  comes  with- 
me^  18       1^  ^liis  clause  of  the  statute,  depends  on  the  fact  of  the  original 
coUateral    party  remaining  liable,  coupled  with  the  absence  of  any  liability  on 
stotute^^  the  part  of  the  defendant,  except  such  as  arises  from  his  express 
promise  (e) :  and  accordingly  it  is  held,  that  if  the  person  for  whose 
use  goods  are  furnished  upon  the  defendant's  guaranty,  be  liable  to 
the  vendor,  the  defendant's  engagement,  though  it  may  have  been 
the  chief  inducement  to  the  plaintiff  to  supply  the  goods,  is  collate- 
ral, and  must  be  reduced  into  writing  (/)•      Thus,  where  the  plain- 

(d)  This  statute  has  no  application  to  person  upon,  or  by  reason  of,  any  repre- 

parol  misrepreseniations  of  the  rcsponsibili-  sentation  or  assurance  made  or  giren  oon- 

ty  and  character  of  another  person,  in  oeming  or  relating  to  the  character,  oon- 

order  that  he  might  obtain  credit,  if  there  duct,  credit,  ability,  trade  or  dealings  of 

be  no  promise  to  be  answerable  for  him ;  any  other  person,  to  the  intent  or  purpose 

and  it  was  therefore  held  that  if  such  that  such  other  person  may  obtain  credit, 

misrepresentations    were     wilftiUy    and  money,  or  goods  upon  («c  in  the  tiatutt,  no 

fraudulently,  or  knowingly    made,    and  doubt  meaning  *  money  or  goods   upon 

caused  a  damage  to  the  party  to  whom  credit'),  unless  such  representation  or  »»• 

they  were  uttered,  an  action  on  the  case  surance  be  made  in  writing^  ngned  by  the 

for  the  deceit  and  consequent  injury  was  party  to  be  charged  therewith/'    [A  sim- 

maintainable ;  see  Pasley  t>.  Freeman,  3  ilar  statate  exists  in  Ma^iisachusetts.    Rer. 

T.  R.  51 ;  Haycraft  r.  Creasey,  2  East,  92 ;  Stat  c.  74,  §  3.    See  ante,  369  &  note.] 
Foster  v.  Brown,  6  Bing.  896.    The  object        («)    1  Wms.  Saund.  211   e;    and  see 

of  the  statute  was  thus,  it  seems,  in  some  Green  v,  Gresswell,  10  A.  &  £.  453,  4o9; 

measure  indirectly  fhistrated.    To  reme-  GuU  v,  Lindsay,  4  Exch.  45 ;  18  L  J.i 

dy  this  mischief,  it  is  enacted  by  the  stat-  Exch.  354. 

ute  9  Geo.  4,  c.  14,  s.  6,  that  "  no  action        (/)  Per  Bailey,  B.,  Simpson  v.  Penton, 

idiaU  be  brought,  whereby  to  charge  any  2  C.  &  M.  430,  433. 

«  ^— ^—  »  ■     ■  — ^^^"^ 

1  The  statute  applies  only  to  promises  made  to  the  creditor :  it  does  not  apply  to  a 
promise  made  to  the  debtor  to  pay  his  debt  to  the  creditor.  Eastwood  r.  Eenyon,  U 
Adol.  &  £11.  438 ;  Preble  v.  Baldwin,  6  Gushing,  552,  553. 

3  Where  there  is  no  previous  liability,  but  the  promise  of  one  is  the  inducement  to, 
and  ground  of,  the  credit  given  to  another,  such  promise  is  also  a  collateral  under- 
taking, and  within  the  statute.  The  rule  being,  that  wherever  the  party  undertaken 
for,  is  originally  liable  upon  the  same  contract,  the  statate  applies;  but  where  sock 
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tiiF  was  induced  t(f  send  goods  to  a  person  with  whom  he  was  unac-     Guabak- 
quainted,  by  the  defendant's  verbal  promise,  that  "  he  would  see   ''^^  ^^^ 
the  plaintiff  paid,"  and  the  plaintiff  debited  the  party  receiving  the     ^y  ^hb 
goods ;  it  was  held,  that  the  oefendant's  undertaking  was  void ;  and    statdtb 
the  Court  overruled  a  distinction  which  had  formerly  «*been  taken  o^^R^^m. 
between  a  guaranty  given  before,  and  one  given  after  the  delivery  of  '-■^'"^^^^^ 
the  goods  (g)  ;  and  decided  that  the  statute  applies  in  both  cases,  if  [  ^48*  ] 
the  ffiird  party  he  at  all  trusted  (A).^ 

{g)  See  Mawbrey  v,  Cunningham,  cited    derson  v,  Hayman,  1  H.  Bl.  120 ;  Peck- 
Cowp,  228.  ham  v.  Faria,  3  Dougl.  13.    And  see  Jones 

(A)  Matson  v,  Wharam,  2  T.  JR.  80 ;  An-    t>.  Cooper,  Cowp.  227. 

party  is  under  no  original  liability,  the  promise  is  an  original  undertaking,  not  em- 
braced by  the  statute,  and  is  good,  and  his  becoming  liable  afterwards,  does  not  alter 
the  rule,  though  not  in  writing.  Elder  v,  Warfield,  7  Ilarr.  &  John.  391 ;  Doyle  v. 
White,  26  Maine,  341.  In  cases  of  the  sale  of  goods,  &c.,  the  liability  #f  the  parties 
obtaining  them,  depends  upon  the  question.  To  whom  was  the  credit  given  ?  And 
ikat  is  a  question  for  the  decision  of  the  jury ;  though  there  are  cases  under  the 
statute,  in  which  the  liability  of  the  party  undertaken  for,  is  a  question  of  law.  The 
debiting  the  party  obtaining  the  goods,  in  the  books  of  the  vendor,  is  not  conclusive 
evidence  that  the  credit  was  given  to  him.  lb. ;  Cutler  v,  Hinton,  6  Randolph,  509, 
cited  below.  A  promise  to  pay  the  note  of  a  third  person,  which  is  in  suit,  and  is 
secured  by  an  attachment  of  his  property,  in  consideration  of  the  holder's  discontin- 
uing his  suit  thereon,  is  within  the  statute  of  frauds,  and  is  not  valid,  unless  it  be  in 
writing.  Nelson  &.  Boynton,  3  Met  396.  But  see  Allen  v.  Thompson,  10  N.  Hamp. 
32 ;  Hilton  v.  Dinsmore,  21  Maine,  410.  In  Burge,  Suretyship,  26,  it  is  laid  down, 
that  "  the  debt  of  another  may  have  been  the  original  cause  of  the  promise,  yet  if 
the  person  to  whom  it  is  given  relinquish  some  right  or  advantage  which  he  possessed, 
and  which  might  have  enabled  him  to  obtain  satisfaction  of  his  debt,  the  promise  by 
a  third  party  to  pay  the  debt,  in  consideration  of  such  relinquishment,  is  an  original 
promise ;"  and  the  cases  of  Edwards  v.  Kelly,  6  Maulc  &  S.  204 ;  Wilkins  v.  Leper,  3 
Burr,  1886 ;  Thomas  v.  Williams,  10  Bam.  &c.,  664,  are  cited  to  the  point.  These 
cases  are,  however,  all  cited  and  considered  in  Nelson  v.  Boynton,  ubi  supra^  where  a 
writing  in  such  case  was  held  necessary.  It  is  no  sufficient  ground,  to  prevent  the 
operation  of  the  statute  of  frauds,  that  the  plaintiff  has  relinquished  an  advantage, 
or  given  up  a  lien,  in  consequence  of  the  defendant's  promise,  if  that  advantage  had 
not  also  directly  inured  to  the  benefit  of  the  defendant,  so  as  in  effect  to  make  it  a 
purchase  by  the  defendant  of  the  plaintiff.  Per  Shaw  Ch.  J.  in  Curtis  v.  Brown,  5 
Cusfaing,  491 ;  Fish  v.  Hutchinson,  2  Wilson,  94 ;  Jackson  v,  Reyner,  12  John.  291 ; 
Nelson  v.  Boynton,  3  Metcalf,  403.    See  post,  449,  462,  453. 

The  object  of  the  statute  was  to  reach  every  case  of  mere  suretyship,  whether  the 
agreement  of  the  surety  was  collateral  to  a  previous  promise  or  liability  on  the  part 
of  the  original  debtor,  or  only  collateral  to  a  promise  or  agreement  made  at  the  same 
time  with  the  promise  of  the  surety  to  indemnify  against  a  future  default  or  liability 
of  such  principal  debtor.  Where  the  whole  credit  is  not  given  to  the  person  who 
comes  in  to  answer  for  another,  the  promise  is  collateral ;  and  in  all  such  cases  there 
must  be  an  agreement  in  writing,  containing  a  sufficient  consideration  to  support  it ; 
in  other  words,  it  is  a  case  within  the  statute.  Rogers  v.  Kneeland,  13  Wend.  114; 
Dovle  V.  White,  26  Maine,  341. 

1  Smith  V,  Montgomery,  3  Texas,  199  ;  Cahill  ».  Bigelow,  18  Pick.  369-  If  C.  au- 
thorize n.  to  say  to  a  merchant,  that  he,  C,  would  pay  for  any  goods  sold  to  his  son- 
in-law  L.,  **  or  to  any  merchant  of  whom  L.  might  purchase,  or  might  wish  to  pur- 
chase goods,  that  he  would  pay  for  L."  a  certain  sum,  that  is  a  collateral  promise,  and 
being  verbal,  is  void  imder  the  statute.  Cutler  v.  Hinton,  6  Randolph,  509.  An 
entry  in  the  merchant's  books  against  L.,  is  strong  evidence  against  the  merchant, 
that  he  is  dealing  with  L.  and  not  with  C. ;  but  if  the  entry  be  against  C,  such  entry 
is  not  evidence  for  the  merchant  so  as  to  make  that  an  original,  which  would  other- 
wise have  been  a  collateral  promise.  lb, ;  Gardiner  v.  Hopkins,  5  Wendell,  23  ;  Gra- 
ham ».  O'Niel,  2  Hall,  474 ;  Porter  t;.  Laughom,  2  Bibb,  63. 

Where  A.  &  B.  were  in  a  store  together,  and  A.  told  the  merchant  he  would  settle 
or  pay  for  any  article  B.  might  take  up,  and  B.  thereupon  purchased  several  articles, 
which  were  jointly  charged  to  A.  &  B. ;  it  was  heldy  that  A.  was  not  liable  upon  this 
undertaking,  unless  it  were  in  writing.    Matthews  v,  Milton,  4  Yerger,  576.    See  ' 

Leland  v,  Croyon,  1  M'Cord,  100.    A  promise  by  one  person  to  pay  for  a  dinner  fMi- 
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So  in  the  case  of  Birkmyr  v.  Darnell  (i),  the  promise  was,  that  if 
the  plaintiff  would  deliver  his  horse  to  J.  E.,  the  latter  should  re- 
deliver it  safe  to  the  plaintiff ;  and  it  was  decided  to  he  within  the 
statute  ;  "  for  where  the  undertaker  comes  in  aid  only  to  procure  a 
credit  to  the  party,  there  is  a  remedy  against  hoth,  and  both  are  an- 
swerable according  to  their  distinct  engagements ;  but  where  the 
whole  credit  is  given  to  the  undertaker,  so  that  the  other  party  is  but 
as  his  servant,  and  there  is  no  remedy  against  him,  this  is  not  a  col- 
lateral undertaking.  But  it  is  otherwise  in  the  principal  case,  for 
the  plaintiff  may  maintain  detinue  on  the  bailment  against  the 
original  hirer,  as  well  as  assumpsit  on  the  promise  against  this  de- 
fendant." 

Whether  the  engagement  was  original  or  collateral — that  is,  wheth- 
er it  was  binding  on  the  party  in  the  first  instance  and  at  all  events, 
or  only  in  pase  the  other  party  made  default — depends  on  the  con- 
tract between  the  parties  (4).  But  this  ia  to  be  collected,  not  alto- 
gether from  the  particular  words  of  fhe  guaranty  or  promise  of  the 
defendant,  but  from  the  circumstances  of  each  case,  and  the  gen- 
eral features  of  the  transaction.  And  it  appears  that,  where  the 
nature  of  the  transaction  is  doubtful,  even  the  subsequent  conduct 
of  the  creditor  may  be  adduced  in  evidence,  to  show  that  he  viewed 
it  as  being  one  of  guaranty  only.  As  if  the  promise  be :  "  you 
may  send  the  goods  to  A.,  and  I  will  take  care  the  money  shall  be 
paid  at  the  time;"  here,  assuming  that  the  yvords primft facie  m- 
port  an  original  engagement,  the  creditor  cannot  treat  it  as  such,  if 
he  has  sent  a  bill  of  parcels  to  A.,  charging  him  as  the  debtor,  or 
the  like  (I),  And  where  an  action  was  brought  against  a  lieuten- 
ant in  the  navy  to  recover  576L  for  clothes,  &c.,  supplied  to  the  crew 
of  his  ship ;  and  the  promise  was  "  to  see  the  plaintiff  paid  at  the 


(0  1  Salk.  27  ;  6  Mod.  248 ;  S.  C.  2  Ld. 
Raym.  1085. 

(k)  Per  Bayley,  B.,  Simpson  v,  Penton, 
2  C.  &  M.  430,  433. 

(0  See  Rains  v.  Story,  3  C.  &  P.  130. 
So  in  Parsons  v.  Walter,  Bridgwater  Sum. 
Assiz.  1781,  cor.  BuUer,  J.,  3  Dougl.  14,  n. 
(c),  where  the  plaintiff  had  agreed  with 


H.  to  sell  him  six  oxen,  and  five  were  de* 
livered,  but  the  sixth  was  withheld  until 
the  money  for  it  was  paid,  and  the  defend- 
ant said,  "  he  tcQuld  pay  the  plaintiff  for 
it "  on  a  named  day,  and  thereupon  the 
plaintiff  delivered  it  to  H.;  it  was  held 
that  defendant's  verbal  promi8^  was  void. 


nished  for  others,  made  while  they  are  in  the  act  of  eating  the  dinner,  is  not  binding 
without  a  note  in  writing,  the  dinner  not  having  been  originally  provided  at  the  re- 
quest and  on  the  credit  of  the  person  making  the  promise.  Tileston  v.  Nettleton,  6 
Pick.  609.  A  verbal  promise  by  A.  after  the  commencement  of  the  dinner  in^  such 
case,  to  be  responsible  for  the  dinner,  is  not  bin<ling,  even  if  the  plaintiff  furnish  it 
under  an  expectation  that  A.  would  pay  for  it,  if  A.  had  previously  done  nothing  to 
authorize  such  an  expectation.  Id.  A  forbearing  to  collect  the  pay  for  the  dinner 
from  the  persons  who  are  eating  it,  though  it  might  be  a  good  consideration  for  a 
promise  to  pay  for  it  by  another  person,  does  not  constitut<e  such  an  original  contract 
as  would  be  valid  without  a  note  in  writing.     Id. 

The  defendant  in  a  trustee  process,  having  contracted  to  board  the  respondent's 
laborers  at  his  expense,  it  was  verbally  agreed  between  the  defendant,  the  respondent 
and  a  third  person,  that  the  latter  should  deliver  and  charge  provisions  to  the  defen- 
dant,  and  the  respondent  should  see  him  paid  therefor,  and  it  was  held,  that  this 
promise  of  the  respondent  was  within  the  statute  of  frauds.  Cahill  r.  Bigelow,  18 
Pick.  369.  But  see  Perley  v.  Spring,  12  Mass.  297.  But  such  a  promise  is  not  void ; 
and  being  only  voidable,  if  the  party  making  the  collateral  engagement  does  not 
choose  to  avail  himself  of  the  statute,  a  third  party  cannot  avoid  the  promise.  Car 
hUl  V,  Bigelow,  18  Pick.  369. 


r  - 


OUAEAyTIBS  AND  INDBMKITnSS.  525 

pay-table :"  the  Cojirt,  in  deciding  this  was  a  collateral  engage-  Guakak- 
ment,  and  therefore  within  the  statute,  relied  on  the  improbability  ^"^®'  ^*^^ 
that  the  defendant,  ^^considering  his  situation,  could  have  intended  ^t  TmT 
to  render  himself  primarily  responsible  for  so  large  a  sum ;  and  Statutb 
they  thought  that,  from  the  Tuxture  of  the  case,  the  plaintiff  must  ^'  Feau^^s. 
have  relied  on  the  powei*  of  the  officer  over  the  fund  out  of  which  "^^^"^^^^^^ 
the  men's  wages  were  to  be  paid,  and  have  given  credit  to  that  furid  [  *^^  J 
rather  than  to  the  lieutenant  (m). 

So  where  A.,  an  attorney,  having  commenced  certain  business  for     ' 
B.,  which  he  had  undertaken,  refused  to  proceed  without  a  promise 
from  C.  to  pay  all  further  expenses  ;  Lord  EUenborough  held,  that 
this  was  the  inchoate  debt  of  another,  and  that  C.  was  not  liable  on 
such  a  promise  without  a  note  in  writing  (n).^ 

So  where  it  appeared  that  B.  had  sued  the  defendant  in  equity, 
and  had  retained  the  plaintiff  as  his  attorney  ;  that  the  sum  of  802. 
had  become  due  to  the  plaintiff,  as  such  attorney,  for  his  costs  in 
the  suit ;  and  that  the  plaintiff  and  the  defendant  had  agreed,  with 
the  consent  of  B.,  that  the  suits  should  be  discontinued,  and  that 
the  defendant  should  pay  to  the  plaintiff  the  costs  which  were  due ; 
it  was  held,  that  such  promise  was  a  promise  to  pay  the  debt  of  an- 
other, within  the  statute  (p). 

So  it  was  held,  in  Read  v,  Nash  (jp),  that  a  verbal  promise  by  a 
third  party  to  pay  a  certain  sum  ana  costs,  in  consideration  that  the 
plaintiff  would  not  proceed  to  trial,  and  would  withdraw  his  record, 
in  an  action  against  a  third  person  for  an  assault,  was  valid,— on  the 
ground  that  such  promise  was  an  original  promise;  that  the  third 
party,  the  defendant  in  the  action  for  the  assault,  was  not  a  debt- 
or ;  that  he  did  not  appear  to  have  been  guilty  of  any  default  or 
miscarriage ;  and  that,  as  the  cause  was  not  tried,  and  he  might 
have  succeeded,  he  never  was  liable  to  the  particular  debt,  damages, 
or  costs.^ 

But  where  A.  had  wrongfully,  and  without  the  license  of  B.,  rid- 
den his  horse,  and  thereby  caused  its  death,  it  Was  held  that  a  pro- 
mise to  B.,  by  a  third  person,  to  pay  him  a  sum  of  money,  in  con- 
sideration that  B.  would  not  bring  any  action  against  A.,  was  a  oxAr 

(m)  Keate  v.  Temple,  1  B.  &  P.  158.  (o)  Tomlinson  v,  Gell,  6  A,  &  £.  66^ 

(n)  Barber  v.  Fox,  1  Stark.  B.  270.  {p)  1  Wils.  306. 

I  So  where  it  was  agreed  between  the  parties  to  a  building  contract,  which  had  been 
partly  executed,  that  the  builder  should  release  the  owner  fh>m  the  fiurther  perform- 
ance of  his  contract,  and  should  assign  to  the  owner  the  un wrought  materials  pro- 
cured for  the  construction  of  the  building,  in  consideration  of  which,  the  owner  ver- 
l>ally  promised  to  pay  the  outstanding  bills  due  from''the  builder  for  labor  and  materi- 
als, it  was  held,  that  the  promise  was  within  the  statute  of  frauds,  and  could  not  be 
enforced.    Curtis  v.  Brown,  5  Gushing,  488. 

But  in  a  case  in  New  York,  where  A.,  who  had  contracted  to  build  a  house  for  B.,  to 
be  paid  for  when  finished,  and  had  refused  to  go  on  and  perform  the  contract  because 
B.,  after  the  materials  were  collected  and  the  building  firamed,  had  absconded,  was 
induced  to  proceed  and  finiBh  the  building  upon  the  representation  of  C,  that  he  had 
parchased  the  interest  of  B.  in  the  TCork,  and  upon  his  promise  that  he  would  pay  A., 
U  wot  hddj  that  the  promise  of  C.  was  an  original  undertaking,  and  not  within  the 
statute  of  frauds.    King  v,  Despard,  5  Wend.  277. 

*  See  Allire  v.  Ouland,  2  Johns.  Gas.  52 ;  Slingerland  v,  Morse,  7  John.  463 ;  Leon- 
ard o.  Yredenburg,  8  John.  29. 
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GuABAN-    lateral  promise  to  answer  for  the  mUearriage  of  another,  and,  not 
TIES,  HOW   ^ing  in   writing,  was   void  (5^) ;  and  Abbott,  C.  J.,  remarking  on 
BT  THB     ^^^  <^^^  ^^  £eed  v.  Nash,  said :  "  That  case  is  very  distinguishable 
Statuts    from  the  present ;  the  promise  there  was  to  pay  a  sum  of  money, 
OF  FsAUDs.  j^  g^jj  inducement  to  withdraw  a  record  in  an  action  against  a  third 
^■^"'^^'^  person  for  an  assault.     It  did  not  appear  that  the  defendant  in  that 
[  ^450  J  action  had  even  committed  the  assault,  ^or  that  he  had  ever  been 
liable  in  damages ;  and  the  case  was  expressly  decided  on  the  ground 
that  it  was  an  original  and  not  a  collateral  promise.     Here,  A.  had 
rendered  himself  liable  by  his  wrongful  act,  and  the  promise  was 
expressly  made  in  consideration  of  the  plaintiff  forbearing  to  sue." 
It  may  be  doubted,  however,  whether  the  case  last  cited  does  not, 
in  effect,  overrule  that  of  Beed  v.  Nash ;  and,  at  all  events,  it  would 
now  appear  to  be  settled,  that  the  mere  fact  of  the  promise  of  the 
guarantor  being  on  a  new  consideration,  will  not  take  the  case  out 
of  the  statute ;  but  that,  wherever* the  promise  is  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  for  which  that  other  re- 
mains liable,  the  statute  applies  (r).     And  upon  this  principle  it 
has  been  decided,  that  if  the  plaintiff  become  bail  for  a  stranger  at 
the  defendant's  request,  and  in  consideration  of  the  defendant  prom- 
ising to  indemnify  him  against  the  consequences,  no  action  will  lie 
on  such  promise,  unless  it  be  in  writing  under  the  statute  (s). 

And  a  promise  to  pay  money  that  will  become  due  from  a  third 
person  at  a  future  day,  is  within  the  statute  (t). 


When  the 
statute 
does  not 
apply. 


Where 
promiser 
originally 
liable. 


2nd.  But  the  statute  does  not  apply,  if  the  defendant  were  him- 
self, either  alone  or  jointly  with  others,  originally  liable  for  the  de- 
mand which  forms  the  subject  of  his  subsequent  promise  (u).  Thus, 
if  the  credit  was  given  entirely  to  the  defendant,  and  it  was  agreed 
that  he  alone  should  be  responsible,  then,  although  the  goods  were 
delivered  to  or  for  the  use  of  another  person,  the  statute  does  not 
apply,  and  the  defendant  is  liable  on  his  parol  agreement,  under 
the  common  count  for  goods  sold  (v), 

W.  undertook  to  complete  certain  work  in  the  defendarv^s  house, 
but  was  unable  to  procure  timber ;  whereupon  the  plaintiff  supplied 
the  timber,  on  the  defendant's  undertaking  '*  to  pay  him  for  it  out 
of  the  money  that  he,  the  defendant,  had  to  pay  to  W.,  provided  W.'s 
work  was  completed:"  and  the  Court  held  that  this  was  not  a  col- 
lateral, but  an  original  undertaking  by  the  defendant  (z).^     So,  in 


(q)  Kirkham  v.  Martyr,  2  B.  &  Aid. 
613. 

(r)  1  Wm8.  Saund.  211  c,  211  d,  note. 
The  decision  in  the  case  of  Walker  v, 
Taylor,  6  C.  &  P.  762,  would  seem  to  be 
at  Tariance  with  this  principle,  and  it 
may  therefore  be  doubted  whether  that 
decision  can  be  supported. 

(9)  Green  v.  Cresswell,  10  A.  &  E.  463. 
This  case  would  seem  to  orerrule  that  of 
Jarmain  v,  Algar,  R.  &  M.  248  ;  2  C.  &  P. 
249. 


U)  Thomas  v.  WiUiams,  10  B.  &  C.  664. 

(u)  See  further,  Maorory  p.  Scott,  6 
Exch.  907,  914. 

(v)  Croft  V.  Smallwood,  1  Esp.  B.  121 ; 
1  Wms.  Saund.  211  a,  note;  Edge 9.  Frost, 
4  D.  &  R.  243 ;  Langdale  r.  Parry,  2  LL 
387  ;  Barber  v.  Fox,  1  Stark.  R.  270;  and 
see  Wood  v.  Benson,  2  0.  &  J.  94 ;  and 
post,  466,  n.  (/). 

(z)  Dixon  ».  Hatfield,  2  Bing.  439;  a 
0.  10  Moore,  42.  And  see  Andrews  r. 
Smith,  2  Or.  M.  &  R.  627. 


*  Towne  v.  GroTer,  9  Pick.  306. 
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Darnell  v.  Pratt  (y),  it  appeared  that  a  *  mother  took  her  son  to    Guaban- 
school,  the  father  being  then  alive ;  hut  it  did  not  appear  what    ^™*'  "^^ 
transpired  on  that  occasion.     Afterwards  a  hill  was  delivered  to  the     bt  the 
defendant,  the  boy's  uncle,  who  said  it  was  quite  right  to  deliver    Statute 
the  bill  to  him,  for  he  was  answerable :  and  it  was  decided  at  Nisi  ^'  ^^^^^ 
Prius,  and  afterwards  by  the  Court,  that  it  was  properly  left  to  the  ^^^"^^"^^ 
jury  to  say  whether  the  original  credit  was  not  given  to  the  defend-  L    ^^1  J 
ant  only.     So,  in  Edge  v.  Frost  (2),  it  appeared  that  the   defendant 
had  promised,  in  writing,  to  see  the  plaintiff  paid  for  gas  apparatus 
put  up  for  a  third  person  ;  but  the  writing  did  not  show  the  consid- 
eration for  such  promise  ;  and  upon  evidence  being  given  at  the  tri- 
al, that  the  defendant  had  given  orders  both  before  and  after  enter- 
ing into  the  written  engagement,  Abbott,  C.  J.,  told  the  jury,  that 
he  was  liable,  independently  of  the  guaranty,  although  he  had  no 
interest  in  the  premises  where  the  apparatus  was  put  up.     So  a  par- 
ol promise  by  the  defendant,  to  pay  the  plaintiff,  in  pursuance  of 
the  order  of  I.  S.,  a  sum  of  money  which  he,  the  defendant,  owed 
I.  S.,  and  which  the  latter  owed  the  plaintiff,  falls  within  the  same 
principle  (a).  And  the  same  rule  applies,  wherever  the  thing  to  be 
done  or  procured,  is  one  for  the  doing  or  procuring  of  which  the 
defendant  alone  is  responsible  (6). 

80,  if  the  defendant  be  responsible  jointly  with  others,  the  statute 
does  not  apply.  Thus,  an  action  having  been  brought  against  the 
defendant,  an  attorney,  and  two  others,  for  appearing  for  the  plain- 
tiff without  authority,  the  record  was  carried  down  to  be  tried  at  the 
assizes ;  whereupon  the  defendant  promised,  verbally,  that  in  con- 
sideration that  the  plaintiff  would  not  further  prosecute  the  action 
he,  the  defendant,  would  pay  lOZ.  and  costs ;  and  the  Court  held 
that  such  promise  was  binding  (c).  And  where  a  claim  to  tithes 
had  been  made  against  the  plaintiff,  an  occupier  of  lands  in  the 
parish,  and  legal  proceedings  had  been  taken  against  him  to  enforce 
the  demand,  it  was  held,  that  the  promise  of  the  defendant,  another 
parishioner,  to  indemnify  the  plaintiff  against  costs,  if  he  would 
persist  in  defending  the  suit  brought  against  him  by  the  tithe  claim- 
ant, was  binding,  though  not  in  writing  (d). 

It  has  also  been  said,  that  although  the  debt  of  another  form  the  When 
subject-matter  of  the  defendant's  undertaking,  still,  if  he  promised  j^'JJS^"^ 
*to  pay  the  debt  upon  some  new  consideration  raised  by  himself,  ntv  con- 
and  the  consideration  was  the  creditor's  resignation  of  a  charge  or  siderar 
lien  on  goods,  which  afforded  him  a  remedy  or  fund  to  enforce  pay-  f^^^^gg  . 
ment,  the  case  does  not  fall  within  the  statute.^  '  ^ 

(y)  2  C.  <fe  P.  82.  108. 

(1)  4  D.  &  R.  243.  (c)  Stephens  v.  Squire,  5  Mod.  205  ; 

(a)  Hodgson  v.  Anderson,  3  B.  &  C.    Howes  v,  Alartin,  1  Esp.  R.  162. 

842;  &  C.  5  D.  &.  R.  785;  see  also  An-  (d)  Adams  v.  Dansey,  6  Ring.  506;  S. 
draws  v.  Smith,  2  Gr.  M.  &  R.  627 ;  and  C.  4  M.  &  P.  245 ;  and  see  Green  v.  Cress- 
post,  "  Monet/  had  and  received."  weU,  10  A.  &  E.  453»  458. 

(b)  Boshell  o.  Beayan,  1  Bing.  N.  C. 

1  See  Curtis  o.  Brown,  5  Cushing,  491,  492,  Per  Shaw  C.  J. ;  Slingerland  v.  Morse,  7  ^ 
John.  463 ;   Skelton  v,  Brewster,  8  Johns.  376  ;   Gk)ld  v.  Phillips,  10  John.  412 ;  Rogers 
9.  Kneeland,  18  Wend.  144;  Olmsted  v.  Greelj,  18  Johns.  412;   Farlee  v.  CleaTeland, 
4  Cow«D,  439;  Clark  v.  Small,  7  Yerger,  418;  2  Stark.  £y.  (5th  Am.  ed.)  345,  n.  2 ; 
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suBJBcrr-iiATTiai  of  oontbagis. 


GuABAiN        Thus,  where  a  broker,  who  was  employed  to  sell  the  goods  of  an 
TIES,  HOW    ingolvent  for  the  benefit  of  his  creditors,  in  order  to  prevent  the 

AFFECTED 

BT  THE     landlord  of  the  insolvent  from  distraining  for  rent  then  in  arrear, 

Statute    which  he  was  abont  to  do,  gave  him  a  parol  promise  to  pay  the  rent 

OF  Frauds,  ^^j^^^  ^J^g^  jf  j^^  ^^q^^  desist ;  this  was  holden  not  to  be  within  the 

Statute  of  Frauds,  inasmuch  as  the  landlord  had,  through  the  me- 
dium of  the  threatened  distress,  a  lien  on  the  goods,  the  parting 
with  which  was  a  good  consideration  for  the  promise  (e). 

And  where  the  landlord  had  actually  distrained,  and,  in  conside- 
ration of  the  plaintiff  delivering  up  the  distress  to  the  defendant, 
he  promised  "  to  pay  all  such  rent  as  should  appear  to  be  legally 
due  from  the  tenant ;"  it  was  held  (/),  that  the  statute  did  not  ap- 
ply, and  that  the  case  was  governed  by  Williams  v.  Leper.^ 

So  where  the  plaintiff,  having  goods  in  his  possession  under  an 
absolute  bill  of  sale,  forbore  to  sell  them,  upon  the  defendant's  ver- 
bal undertaking  to  pay  the  debt  to  secure  whidi  the  bill  of  sale  was 
given,  the  verbal  promise  was  held  to  be  sufficient  (a).  And  a  verbal 
promise  to  an  agent,  to  provide  for  bills  he  had  accepted  for  his 
principal,  if  he,  the  agent,  would  give  up  certain  valuable  papers 
whereon  he  had  a  lien,  and  by  means  of  which  his  demand  could 
be  satisfied,  has  been  held  to  be  valid  (h). 

But,  as  has  already  been  observed,  the  real  question  in  such  cases 
would  now  appear  to  be,  not  whether  the  promise  of  the  guarantor 
was  given  on  a  new  consideration ;  but  whether,  by  accepting  his 
liability,  the  party  to  whom  the  promise  was  given  has  relinquished 
his  claim  on  the  party  originally  liable  (i).  And  accordingly  it  may 
be  questioned,  whether  any  case  similar  to  those  above  cited  would 
now  be  held  noFbe  within  the  statute,  unless  it  appeared  that  the 
promisee,  by  givmg  up  his  lien  or  charge  on  the  property  of  the 
party  originally  liable,  had  left  himself  wholly  without  a  remedy 
against  him.^     Where,  therefore,  the  plaintiff,  who  had  a  judgment 

(e)  Williams  v.  Leper,  8  Burr.  1886 ;  S.  325,    See  these  cases  commented  on  in 

C.  2  Wils.   308;  Bampton  v.  Paulin,  4  Thomas  t;.  WilUams.  10  B.  &C.  664;  and 

Bing.  264 ;  S.  C.  12  Moore,  497.  see  Houlditch  v,  Milne,  3  £sp.  K.  87. 

(/)  Edwards  v,  Kelly,  6  M.  &  S.  204.  (t)  Ante,  450;  Green  v.  Cresswell,  10 

ig)  Barrel!  v.  Trussell,  4  Taunt.  117.  A.  &  E.  463;  1  Wms.  Sannd,  211  c,  211 

(h)   Castling  o.  Aubert,  2  East,  324,  d. 


Rule  in 
such  cases. 


Loomis  v.  Newhall,  15  Pick.  166;  Mercien  v.  Andras,  10  Wend.  461;  Dearborn  9. 
Parks,  5  Greenl.  81 ;  Russell  v.  Babcock,  14  Maine,  138 ;  Townsley  v.  Sumrall,  2  Pe- 
tera,  182 ;  Randall  v.  Murray,  6  Yerger,  509  ;  Nelson  v.  Boynton,  3  Metcalf.  396.  A 
promise  to  pay  the  debt  of  a  third  person,  in  consideration  of  a  promise  to  surrender 
property  leyied  on  by  execution,  was  held  an  original  undertaking.  Mercien  v.  An- 
drns.  10  Wend.  461.  See  Rogers  v.  Kneeland,  13  Wend.  114.  Bo  where  the  promise 
is  made  in  consideration  of  a  debtor's  being  discharged  fh>m  custody,  it  was  held  not 
to  be  within  North  Carolina  act  of  1826.  (Rct.  St.  c.  50,  §  10.)  Cooper  p.  Chambers, 
4  Dey.  261.  It  has,  howovcr,  been  held,  that  a  promise  to  pay  another's  debt,  in  con- 
sideration that  time  should  be  given  to  the  debtor  to  pay  it,  is  a  promise  wiUtin  the 
statute,  and  must  be  in  writing.  Caperton  v.  Gray,  4  Yerger,  563  ;  Alshonse  t*.  Ram- 
sey, Sup.  Ct.  Pennsylvania,  March  Term,  1841 ;  4  Chandler,  Law  Rep.  68 ;  Allen  ». 
Thompson,  10  N.  Hamp.  32  ;  Nelson  v,  Boynton,  8  Metcalf,  396 ;  Hilton  v,  IXnsmore, 
21  Maine,  410. 

1  See  ante,  447 ;  Nelson  v,  Boynton,  8  Metcalf,  390 ; 

^^  Where,  by  the  new  promise,  the  old  debt  is  eztingoished,  the  promise  is  not 
within  the  statute ;  it  is  not  then  the  promise  to  pay  the  debt  of  anoUier,  which  has 
accrued,  but  it  is  an  original  contract  on  good  consideration,  and  need  not  be  in  wtit- 


GUARANTIES  AND  INDEMNITIBS.  529 

and  execution  against  one  L.»  was  induced  by  the  defendant  to  with-  Guaban- 
draw  the  execution, — the  latter  taking  an  assignment  of  all  L's  ^"■»  ™^ 
property,  and  undertaking  to  pay  the  ^^plaintiff's  debt:  it  was  held,  ^Y'raT 
that  this  was  not  a  promise  within  the  statute,  because,  by  the  Statutb 
arrangement,  L.  had  been  discharged  (A).  opFbaudb. 

It  follows  from  the  above  principle,  that  where  the  original  demand  ^-^"v^^ 
is  destroyed  or  discharged  by  the  new  verbal  agreement,  the  statute  [  *^^^  3 
does  not  apply  (7).i  ^|^"^^l 

A.  being  insolvent,  a  verbal  agreement  was  entered  into  between  liabiUty 
several  of  his  creditors  and  B.,  whereby  B.  agreed  to  pay  the  credi-  disoharjf- 
tors  10s.  in  the  pound,  in  satisfaction  of  their  debts  ;  which  they 
agreed  to  accept,  and  to  assign  their  debts  to  B. :  and  the  Ck)urt 
held  that  this  agreement  was  not  within  the  Statute  of  Frauds,  it 
not  being  a  collateral  promise  to  pay  the  debt  of  another,  but  an 
original  contract  to  purchase  the  debt  (m).  So,  where  the  vendee  of 
goods,  being  unable  to  pay  for  them,  transferred  and  delivered  them 
to  the  defendant ;  and  the  latter  agreed  with  the  vendor  to  become 
the  purchaser  of  and  to  pay  for  the  goods,  the  Court  held  that 
this  was  a  new  sale,  and  not  a  mere  promise  to  pay  the  debt  of 
another  (w). 

So  an  agreement  to  convert  a  separate  into  a  joint  debt  is  not 
within  the  statute  ;  the  effect  of  such  a^eement  being  to  create  a 
new  debt,  in  consideration  of  the  former  being  extinguished  (o). 

On  the  same  principle  it  has  been  held,  that  a  promise  to  produce 
a  third  person,  or  to  pay  a  debt  due  from  him  on  a  judgment,  in 
consideration  that  the  plaintiff,  who  has  taken  him  in  exectUion  upon 
a  ea.  sa,,  will  consent  to  his  discharge  out  of  custody,  is  an  original 
promise,  and  not  within  the  statute ;  such  discharge  operating  as 
an  extinguishment  of  the  debt  (p). 

But  the  statute  applies,  if  the  original  demand  be  allowed  to 
subsist,  and  the  parties  merely  stipulate  for  an  indulgence  to  the 
debtor ;  such  as,  that  an  action  commenced  shall  be  stayed  (o).^ 

Again :  if  the  third  party  be  not  by  law  liable  for  the  oemand,  Promise 
as  in  the  case  of  goods,  not  being  necessaries,  furnished  to  an  infant  ™^/*2fl. 
the  defendant's  promise  cannot  be  considered  as  collateral,  and  con-  ' 

sequently  need  not  be  in  writing  (r).* 

(k)  Bird  V.  Gammon,  5  Soott,  213,  220.  987  ;  Goodman  v.  Chase,  1  B.  &  Aid.  297. 
(/)  See  1  Wms.  Saand.  211  c.  (q)   Fish  v.   Hutchinson,  2  Wils.  94; 

hn)  Anstey  v,  Marden,  1  N.  R.  124.  King  v.  Wilson,  Str.  873.  , 

(n)  Browning  v.  Stallard,  5  Taunt.  450.        (r)  Harris  v,  Huntbach,  1  Burr.  373 ; 

(o)  jEz  parte  Lane,  1  De  Gex,  300.  see  Duncomb  v.  Tickridge,  Alejn,  94;  8 

(p)   Lane  v.  Burghart,  1   Q.  B.  933,  Bac.  Abr.  595,  GwilL  edit. 

ing.  But  where  the  oridnal  debt  still  subsists,  and  where  the  plaintiff  has  relin- 
quished no  interest  or  advantage,  which  has  enured  to  the  benefit  of  the  defendant, 
it  is  not  an  original  contract,  but  a  contract  to  pay  another's  debt,  and  must  be  in 
writing.    Per  Shaw  Ck.  J.  in  Curtis  v.  Brown,  4  Cushing,  492. 

1  See  Per  Shaw  Ch.  J.  in  Curtis  v.  Brown,  5  Cushing,  492 ;  Nelson  v.  Boynton,  3 
Metcalf,  396. 

*  Caperton  v.  Gray,  4  Yerger,  563. 

'  So  if  the  promise  be  on  a  good  consideration  to  pay  for  goods,  which  had  been 
supplied  ffratuitously  to  another  person,  such  promise  would  be  valid,  for  it  would  not 
be  for  the  debt  of  another,  and  consequently  not  within  the  statute  of  firauds.  Loomis 
p.  Newhall,  15  Pick.  159, 17d. 
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GiTABAK-  So  the  statute  applies  only  to  promises  made  to  persons  to  whom 

TIES,  HOW  another  is  already,  or  is  to  become  liable  ;  and  the  promise  must 

BT  TBB  be,  to  be  answerable  for  a  debt  of  or  a  default  in  some  duty  **by  that 

Statutb  other,  towards  the  promisee  («).     Therefore,  a  promise  by  the  defen- 

ofFbaudb.  ^^^  ^  ti^g  plaintiff,  to  pay  A.  B.  a  debt  due  from  the  plaintiff  to 

y'^^^^C^  A.  B.,  is  not  within  the  statute  (t).^ 

r    454  J  B^jJ  a  promise  by  a  surety  to  a  third  person,  to  indemnify  him  if 

theXrom-  ^®  ^^  ^^  become  surety  for  the  principal,  appears  to  be  within  the 

ise  nrnst      statute  (u).'^ 
be  made. 

Of  the  Srd.  It  is  now  fully  settled  that,  to  render  a  memorandum  or 

wquisites  agreement  in  writing  vialid,  under  the  4th  section  of  the  Statute  of 
of  a  guar-  Frauds,  the  consideration  for  the  promise  must  appear  on  the  face  of 
•atj.  the  instrument,  either  in  express  words,  or  by  necessary  implication ; 

and  that  the  omission  cannot  be  supplied  by  parol  evidence  (i;). 
The  reason  of  this  doctrine  is,  that  the  term  agreement  used  in  the 
statute,  includes  both  the  consideration  for  the  promise,  and  the  prom- 
ise itself ;  and  it  has  been  established, — independently  of  the  common 
law  rule,  that  parol  testimony  is  not  admissible  to  supply  defects  in, 
or  to  add  to,  a  written  agreement, — ^with  a  view  to  give  full  effect 
to  the  object  of  the  act,  namely,  the  prevention  of  fraud  and  per- 
jury ;  it  being  considered  that  the  admission  of  parol  evidence  to 
show  the  consideration  of  the  contract,  would  induce  the  mischief 
which  the  statute  was  meant  to  obviate.^ 

{$)  Per  Our.,  HargreaTes  v.  Parsons,  13  113 ;  a  C.  10  Moore,  S95.    It  seems,  that 

M.  &  W.  561,  570.  if  an  attomey,  in  his  professional  chsiae- 

U)   Eastwood  r.  Kenyon,  11  A.  &  R  ter,  gire  an  undertaking  to  pay  the  debt 
18. 


438.  and  costs  in  an  action,  in  consideration 

(i^)  Per  Cur.,  Green  v,  CressweU,  10  A.  of  staying   proceedings,    the   Court  of 

&  E.  453,  458,  remarking  on  the  case  of  which  ho  is  an  officer  wiU  entertain  a 

Thomas  v.  Cooke,  8  B.  &  C.  728 ;  &  C.  3  summary  application  against  him  to  en- 

M.  &  R.  444 ;  see  Skin  v.  Brook,  1  B.  &  force  payment,  although  the  undertaking 

Ad.  124.  be  Yoid  under  the  statute  because  it  was 

(z)  Price  v,  Richardson,  15  M.  &  W.  not  reduced  into  writing ;  In  re  Greares, 

539,  540;  Raikes  v,  Todd,  8  A.  <fe  E.  846 ;  K.  B.,  H.  T.  1827,  cited  1  C.  &  J.  374;  or 

Bentham  v.  Cooper,  5  M.  ^  W.  621 ;  Wain  because  the  writing  does  not  express  the 

V.  Warlters,   5   East,    10;   Saunders  v,  consideration,  setn^^,  ETans  p.  Duncombe, 

Wakefield,  4  B.  &  Aid.  695 ;  Jenkins  v.  1  C.  &  J.  372.    Money  paid  under  a  Toid 

Reynolds,  6  Moore,  86 ;  S.  C.  3  B.  &  B.  guarantee  not  recoyerable  back ;  Shaw  v. 

14;  Morley  v.  Boothby,  3  Bing.  107,  112,  Woodcock,  7  B.  &  C.  73. 

1  Preble  r.  Baldwin,  6  Gushing,  552,  553,  Per  Wilde  J. 

«  Chapin  v.  Merrill,  4  Wendell,  659.  Where  the  defendant  verbally  requested  the 
plaintiff  to  assist  the  defendant's  son  in  his  business,  promising  to  indemnify  him 
against  any  loss  he  might  incur  by  so  doing,  and  the  plaintiff  accordingly  si^ed  a 
note  as  surety  with  his  son  as  principal,  which  he  afterwards  paid,  and  called  unon 
the  defendant  for  indemnity,  it  was  held,  that  the  defendant's  promise  was  not  witnin 
the  statute  of  frauds.  Chapin  v.  Lapham,  20  Pick.  467.  See  also  Blake  v.  Cole,  23 
Pick.  97 ;  Ward  ».  Rryer,  19  Wend.  494 ;  Webb  v.  Pond,  19  Wend.  423 ;  Brown  r. 
Adams,  1  Stewart,  61 ;  Hassinger  v.  Solnes,  5  Serg.  &  R.  9 ;  Farr  r.  Northey,  17 
Maine,  113 ;  Holmes  v.  Knights,  10  N.  Ilamp.  175.  Notice  to  the  defendant  in  such 
case,  that  the  plaintiff  had  incurred  the  debt  on  the  defendant's  responsibility,  was 
held  to  be  sufficient,  without  a  subsequent  notice  that  he  had  paid  the  note.  Chapin 
r.  Lapham,  20  Pick.  467.  See  ante,  442,  note.  If  one  procure  another  to  become  his 
surety,  and  subsequently  procure  a  third  person  to  sign  a  promise  to  indemnify  the 
first  surety,  there  being  no  new  consideration,  and  this  not  being  done  in  considertr ' 
tion  of  any  contract  made  at  the  time  of  the  original  contract,  the  contract  of  indem- 
nity is  Toid  for  want  of  consideration.    Rix  v,  Adams,  9  Vermont,  233. 

*  See  on  this  point,  ante,  65,  in  note ;  Cummings  v.  Dennett,  26  Maine,  397 ;  BirtVB^ 
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And  as  it  is  not  necessarily  to  be  implied  from  the  promise  of  the   Fobx  arp 
surety  to  pay  at  a  future  time,  that  the  consideration  for  so  doing  J^»i^sitbs 
was  forbearance  towards  the  principal  debtor  in  the  meantime,  the      ^^y. 
following  memoranda  have  been  considered  insufficient : —  v,^^^^■^^«• 

"  Mr.  r. ;  I  will  see  you  paid  for  51  or  lOZ.  worth  of  leather  on  Caees  of 
the  6th  of  December,  for  T.  L.,  shoemaker  (y)."  insuffio- 

"  I  agree  to  see  you  paid  within  three  months,  the  amount  of  60Z,  J^e?**'" 
due  to  you  on  acccount  of  C.  (z)" 

"  Messrs.  W.  &  Co. ;  I  will  engage  vto  pay  you  by  half-past  four 
**thi3  day,  56i.,  and  expenses  of  bill  of  that  amount  on  Hall.     J.  [*  455  ] 
W  (ay 

"  As  you  have  a  claim  on  my  brother  for  51.  Its.  for  boots  and 
shoes,  I  hereby  undertake  to  pay  you  the  amount,  within  six  weeks 
from  this  day  (b).'' 

**  We  hereby  promise  that  your  draft  on  B.,  due  at  Messrs.  M.,  at 
six  months,  on  the  27th  November  next,  shall  be  then  paid  out  of 
money  to  be  received  from  St.  Philip's  Church  (c)." 

So  the  following  memoranda  have  been  held  not  to  satisfy  the 
statute: — "  Messrs.  W.  will  engage  to  pay  the  bill  drawn  by  Pitr 
man  in  favor  of  S.  C.  (d)." 

"  To  the  amount  of  lOOZ.,  consider  me  as  security  on  J.  C.'s  ac- 
count (d)." 

So  a  guaranty,  to  be  good,  must  be  so  framed  as  to  enable  the  Conaidera- 
Court  to  fix  upon  the  consideration,  not  as  a  matter  of  conjecture,  but  apTOwT** 
as  a  matter  of  certainty  (  f ).     Thus,  in  the  case  of  Cole  v.  Dyer  (gr),  with  rea- 
it  was  held,   that  a  guaranty  in  the  following  form :  "  R.  R.,  plain-  Bonable 
tiff,  and  J.  A.,  defendant :  we  the  undersigned  jointly  and  severally  ^'**"*^- 
undertake  and  agree  to  pay  Gr.  C.  C,  gent.,  the  debt  aud  full  costs 
in  this  action,  provided,  on  or  before  the  1st  day  of  January,  1831, 
a  sum  of  112.  lO^.  3c2.,  be  not  paid  to  him,  the  said  G,  C.  C,  at  his 
office  as  the  attorney  for  the  plaintiffs.  Dated  6th  November,  1830 ;" 
and  containing  in  the  margin  the  following  letters  and  figures : — 
«  Debt,  6Z.  11«.  lid.,  costs,  U  18«.  4d.,  Hi.  lOs.  3d.,"  did  not  show 
a  sufficient  consideration  to  take  it  out  of  the  statute.     And  in  that 
case.  Lord  Lyndhurst,  C.  B.,  observed :  "  On  looking  at  this  instru- 
ment, various  interpretations  might  be  put  upon  its  language,  and 
several  considerations,  without  much  ingenuity,  conjectured.     It  ap- 
pears to  me  that  if,  in  such  a  written  agreement  to  be  answerable 
for  the  debt  of  another  person,  two  distinct  considerations  may, 

(y)  Price  v.  Richardson,  15  M.  &  W.  16  L.  J.,  Exch.  237. 

539.  (e)  Jenkins  v.  Reynolds,  3  B.  &  B.  14. 

(z)  Clanoey  v,  Pigott,  2  A.  &  E.  473.  (/)  Per  Patteson,  J.,  James  v.  Wil- 

(a)  Wain  v.  Warlters,  6  East,  10.  liams,  6  B.  &  Ad,  1109,  1112 ;  Hawes  v. 

(b)  James  v,  Williams,  5  B.  &  Ad.  Armstrong,  1  Scott,  661,  668;  Ellis  v. 
11^.  Levy,  1  Scott,  669,  n.  a;  per  Denman,  C. 

(c)  Morley  v.  Boothby,  3  Bing.  107.  J.,  Raikes  v.  Todd,  8  A.  &  E.  846,  856 ; 

(d)  Sannders  v.  Wakefield,  4  B.  &  Aid.  Lang  v.  Nevill,  Q.  B.,  6  Jur.  217. 
595 ;  and  see  Semple  v.  Pink,  1  Exch.  74;  (^)  1  C.  <&  J.  461. 


ter  V,  Silence,  11  Barbour,  144 ;  Little  v,  Nabb,  10  Missouri,  3 ;  Gillighan  v.  Board- 
man,  29  Maine,  79. 
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FoBx  AND  with  equal  probability,  be  inferred  as  the  inducement  for  the  en- 

OT^A  ouAE-  g^g^"^^^^*  *'he  writing  is  not  taken  out  of  the  operation  of  the 

ANTT.      Statute  of  Frauds,  and  consequently  can  give  no  right  of  action." 

v,^-^^-^^       So,  an  undertaking  in  the  following  form  has  been  held  not  to 

satisfy  the  statute  : —  "  Enclosed  I  forward  you  the  bills  drawn  per 

[  ^466  ]  J.  T.  A.  upon,  and  accepted  by  L.  D.,  which  I  doubt  not  will  **meet 

due  honor;  but  in  default  thereof,  I  will  see  the  same  paid  (A.)" 

And  so  it  was  held  as  to  the  following : — "  I  undertake  to  secure  to 

you  the  payment  of  any  sums  you  have  advanced,  or  may  hereafter 

advance  to  D.,  on  his  account  with  you,  commencing  1st  November, 

1831,  not  exceeding  2000Z.  (i)." 

So  in  Wood  v.  Benson  (A),  the  guaranty  was,  "  I  engage  to  pay 
for  all  the  gas  which  may  be  consumed  in  the  Minor  Theatre,  &c, 
during  the  time  it  is  occupied  by  A.  B.;  and  I  also  engage  to  paj 
for  all  arrears  which  may  be  noio  due :"  and  the  Court  thought  that 
this  memorandum  consisted  of  two  distinct  branches ;  the  former, 
relating  to  the  future  supply  of  gas,  they  thought  was  an  original 
order  by  the  party  undertaking,  so  that  the  statute  did  not  apply; 
the  latter,  they  considered  to  be  void,  for  not  showing  the  considera- 
tion (0. 
Bntitmay  But  if  the  consideration  can  be  fairly  and  without  ambiguity  col- 
appear  by   ^^  or  inferred  from  the  memorandum,  that  will  satisfy  the  act 

Zl  "^    (my 

On  this  ground,  the  following  guaranties  have  been  held  to  he 
valid : — "  I  undertake  to  pay  N.  J.  the  sum  of  6Z.  4«.  for  a  suit  of, — 
ordered  by  D.  P.," — this  instrument  showing,  that  the  consideration 
for  the  defendant's  promise  was  the  future  delivery  of  goods  already 
ordered  (w). 

And  so  of  the  following : — "  I  guaranty  the  payment  of  any 
goods  which  T.  S.  ddivera  to  J.  N.  (o)" — the  future  supply  heing ' 
obviously  the  consideration. 

So,  the  following  have  been  held  to  be  suflScient ; — "  I  herewith 
hand  your  drafts,  drawn  by  Mr.  W.,  and  accepted  by  Mr.  B.,  and 
indorsed  by  B.  B.;  and  should  the  bills  not  be  honored  when  due,  I 
promise  to  see  that  they  do  so  (j>)" 

(A)  Hawes  v,  Armstrong,  1  Scott,  661.  the    declaration    charged    the  promises 

?i)  Raikes  v.  Todd,  8  A.  &  £.  846.  (vhich  were  in  part  bad  under  the  stat- 

{k)  2  G.  &  J.  94.  ute)  as  one  entire  promise, — were  there- 

(Q  It  was  also  held,  that  as  the  order  fore  held  not  to  apply. 

for  a  fixture  supply  of  gas  was  distinct        (m)  See  Bainbridge  v.  Wade,  16  Q.  E 

from  the  Toid  promise  to  pay  the  present  89,  98,  99. 

arrears,  and  the  declaration  contained  a        (n)  Jarris  v.  Wilkins,  7  M.  &  W.  410. 

count  for  goods  sold,  the  money  due  for        (o)  Stadt  v.  lill,  9  East,  348;  Su  C.  1 

the  gas  furnished  after  the  memorandum  Camp.  242 ;  and  see  Combe  v,  Woolf,  B 

had  been  given  was  recoverable  on  that  Bing.  lo6. 

oount ;  because  the  contract  was  not  en/tre        (/i)    Morris  t»..  Stacey,    1    Holt,   ld3. 

as  to  the  past  and  future  arrears,  and  Gibbs,  C.  J.,  thought  the  memorandum 

was  not  laid  in  the  declaration  as  an  in-  sufficiently  showed  that  the  consideration 

divisible  contract.    And  the  cases  of  Lex-  was  that  the  plaintiff  voM  take  the  bills 

ington  V,  Clarke,  2  Vent  223 ;  Chater  v,  on  account  of  his  debt    But  see  Hawes  p. 

Beckett,  7  T.  R.  201 ;  and  Thomas  v.  Wil-  Armstrong,  1  Scott,  661 ;  1  Bing.  N.  C. 

Uams,  10  B.  &  C.  664 ;— in  each  of  which,  761. 

« 

^  See  Rogers  v,  Eneeland,  10  Wendell,  518 ;   Marquaad  v,  Hipper,  12  Wendell,  620, 
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"  You  will  be  so  good  as  to  withdraw  the  promissory  note,  and  I   Fobm  and 
will  see  you  at  Christmas,  when  you  shall  receive  from  me  the  ?f*^y'?^^* 
^amount  of  it,  together  with  the  memorandum  of  my  son's,  making 
in  the  whole  45i,  (j).''  _        _ 

"  I  do  hereby  agree  to  become  security  for  R  G.,  wm  your  trav-  r  0457 1 
eller,  in  the  sum  of  600i.,  for  all  monies  which  he  may  receive  on  *- 
your  account  (r)." 

"  To  Mr.  N.:  I  do  hereby  agree  to  bind  myself  to  be  security  to 
you  for  C.  J.,  late  in  the  employ  of  Mr.  E.,  for  whatever,  while  in 
your  employ,  you  may  intrust  him  withy  to  the  amount  of  60Z.,  in 
case  of  default  to  make  the  same  good  {b)J' 

"  I  hereby  guaranty  to  you  the  sum  of  250t,  in  case  Mr,  P. 
should  make  default  in  the  capacity  of  agent  and  traveller  to 
you(t)."     ^  ^ 

And  so,  in  each  of  the  two  following  cases  the  Court  held,  that  it 
sufficiently  appeared  on  the  face  of  the  writing,  that  the  agreement 
of  the  plaintiff  to  take  the  acceptance  of  the  debtor,  was  the  con- 
sideration of  the  defendant's  guaranty. 

"  Mr.  P. — Sir, — M.  L.  having  chartered  your  ship,  *  Eoberts,'  to 
bring  a  cargo  from  New  Brunswick,  and  the  same  being  landed  to 
the  charterer,  and  he  having  paid  you  one  half  the  freight,  and 
given  you  his  acceptance  for  the  remaining  half  at  four  months'  date, 
I  engage  to  be  accountable  to  you  for  the  amount  of  said  accept- 
ance, should  it  not  be  paid  when  due  (u),'' 

"  Messrs.  B.  &  Co. — Gentlemen, — Our  mutual  friends,  S.  &  Co. 
having  accepted  the  under-written  bill  drawn  on  them  by  your  firm, 
I  hereby  giro  my  guaranty  for  the*due  payment  of  the  same,  should 
it  be  dishonored  by  the  acceptors  (2:)." 

So  it  is  sufficient  if  the  consideration  can  be  collected  from  the  or  from 
written  correspondance  between  the  parties,  though  it  cannot  be  ^^^,^^^10 
collected  merely  from  the  defendant's  me.morandum ;  provided  the  in  the 
memorandum  refer  to,  or  can,  without  the  aid  of  parol  evidence,  be  guaranty, 
connected  with  such  correspondence,  or  with  some  instrument  which 
contains  the  whole  contract  (y). 

And  so  a  guaranty  may  be  proved,  even  by  letters  written  by  the 
defendant,  not  to  the  plaintiff,  but  to  a  third  party  (z). 

<*So,  a  guaranty  of  a  debt  already  incurred,  or  of  such  a  debt  and  [  0458  ] 
a  debt  to  be  afterwards  incurred,  given  in  consideration  of  a  fu-  Guaranty 
ture  advance  of  money  or  sale  of  goods,  by  the  creditor  to  the  orig-  ^^^^^ 

oonsidera- 
tion  of  fu- 

(g)  Shortrede  v.  Cheek,  1  A.  &  E.  67.  C.  8  Taunt  639.  <«»■«  ad- 

The  ground  of  the  decision  in  this  case        (y)  See  Coldham  v.  Showier,  3  C.  B.    ▼auce. 

was,  that  there  was  no  evidence  of  any  312 ;   Emmet   v.  Reams,  7  Scott,  687 ; 

note  but  one,  to  which  the  memorandum  Redhead  v,  Cator,  1  Stark.  14,  19 ;  S,  C. 

oould  apply.  not  S.  P.,  4  Camp.  188 ;  Stead  v.  Liddard, 

(r)  Ryle  v.  Curtis,  8  D.  &  R,  62.  8  Mooro,  2  ;  S.  C.  1  Ring.  126 ;  Sandilands 

(«)  Newbery  v.  Armstrong,  6  Ring.  201 ;  v.  Marsh,  2  B.  &  Aid.  680 ;  Coe  ».  Duffield, 

3  M.  <fe  P.  609.  7  Moore,  262 ;  Jackson  o.  Lowe,  Id.  219  ; 

(0  Kennaway  ».  Treleavan,  6  M.  &  W.  Hemming  v.  Perry,  2  M.  &  P.  875 ;  Hare 

498.  V,  Rickards,  6  M.  &  P.  36 ;  a  C.  7  Ring. 

(u)  Pace  V.  Marsh,  1  Ring.  216 ;  S.  C.  8  264. 
Moore,  69.  (2)  Jones  v,  Wiliiams,  7  M.  &  W.  493. 

(z)  Roehm  v.  Campbell  3  Moore,  16 ;  S. 
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inal  debtor,  is  good  (a).  And  it  was  probably  on  this  ground  that 
the  following  menxorandunx  was  held  to  be  sufficient : — ^^  I  hereby 
guaranty  the  present  account  of  Miss  H.  M.,  due  to  R  T.  S.  &  Ca, 
of  11 2Z.; — and  what  she  may  contract  from  this  date  to  the  30th 
September  next  (6)." 

So  where,  in  consideration  of  advances  made  and  to  be  made  to 
A.  and  B.,  the  defendant  guarantied  to  A.  and  B.  the  repayment  of 
the  said  advances,  this  was  held  to  be  good  (c). 

And  a  guaranty  will  be  good,  although  on  the  face  of  it  it  may  be 
doubtful  whether  it  referred  to  a  past  or  a  future  credit, — ^provided 
it  appear  from  all  the  circumstances  of  the  transaction,  that  the 
parties  contemplated  the  latter  (d).  And,  in  such  cases,  evidence  is 
admissible,  to  show  what  the  transaction  really  was  (e).^ 

And,  by  the  custom  of  merchants,  a  bill  of  exchange  or  promis- 
sory note  for  the  debt  of  a  third  person,  is  binding  on  the  party 
who  signs  it  as  acceptor,  or  indorser,  or  maker,  in  the  usual  and 
proper  form  of  such  an  instrument,  although  no  consideration  be 
expressed  on  the  face  thereof  (/).* 

But  if,  in  the^case  of  an  ordinary  guaranty,  it  appear  on  looking 
at  the  facts,  that  the  parties  did  not  necessarily  contemplate  future 
advances  (^) ;  or  if  the  memorandum  itself  shows  only  a  past  con- 
sideration,  without   showing    that    it  moved  at  the  deiendant's 


(a)  See  White  v.  Woodward,  6  C.  B. 
810;  Boyd  v.  Moyle,  2  C.  B.  6U;  John- 
son V.  Nichols,  1  0.  B.  251. 

(6)  Russell  V.  Moseley,  8  B.  &  B.  211 ; 
a  C,  6  Moore,  o21. 

(c)  Chapman  v.  Sutton,  2  C.  B.  634. 

(rf)  Colbourn  v.  Dawson,  10  C.  B.  765  ; 
Steele  v.  Hoe,  19  L.  J.,  Q.  B.  89 ;  Edwards 
V.  Jevons,  8  0.  B.  486 ;  Goldshede  v.  Swan, 
1  Exch.  1.34. 

(e)  lb.;  and  see  Butcher  v.  Stewart,  11 
M.  &  W.  857 ;  Haigh  v.  Brooks,  10  Ad.  & 
El.  ao9. 

(/)  PoppleweU  V.  Wilson,  Str.  264; 
Coombs  V.  Ingram,  4  D.  &  IL  211 ;  Price 
V.  Edmunds,  10  B.  &  G.  578;  Kidout  v, 
Bristow,  1  C.  &  J.  231.  AliUsr,  if  the  biU 
or  note  be  not  framed  so  as  to  be  within 


the  custom  of  merchanta ;  see  Jackson  «. 
Hudson,  2  Camp.  447 ;  Britten  v.  Webb, 
2  B.  &  C.  483;  S.  C.  3  D.  &  R.  660.  It 
would  be  immaterial  whether  or  not  it 
appeared  on  the  face  of  the  bill  or  note, 
that  the  debt  was  due  from  a  third  person. 
The  case  of  Garnet  v,  Clarke,  11  Mod. 
226, — in  which  Holt,  C.  J.,  is  reported  to 
baye  said,  that  a  note  to  pay  money  **  on 
account  of  J.  S.,''  is  not  within  the  ^tat- 
ut«  3  &.  4  Anne,  c.  9,^annot  be  consid- 
ered law.  Where  an  instrument  will  be 
construed  to  be  a  guaranty,  and  not  a 
promissory  note ;  Drury  v.  Macauley,  16 
M.  &  W.  146 ;  Jarvis  v.  Wilkins,  7  M.  & 
W.  410. 

(g)  Bell  V.  Welch,  9  C.  P.  154. 


1  Parol  proof  cannot  be  introduced,  to  show  that  a  guaranty,  addressed  to  one,  was 
intended  to  be  addressed  to  two.  Allison  v.  Rutledge,  5  Yerger,  193.  A  guaranty 
addressed  to  one  cannot  be  used  as  evidence  in  an  action  brought  upon  it  by  two, 
Allison  V.  Uutledge,  5  Yerger,  193.  A  letter  of  credit  addressed  by  mistake  to  John 
and  Joseph,  and  delivered  to  John  a^d  Jeremiah,  will  not  support  an  action  by  John 
and  Jeremiah  for  goods  furnished  by  them  to  the  bearer,  upon  the  faith  of  the  letter 
of  credit.    Grant  v.  Naylor,  4  Cranch,  224. 

2  Chitty,  Bills,  (12th  Amer.  ed  )  160,  in  notes ;  Townsend  r.  Derby,  3  Metcalf,  363  ; 
Story,  Promissory  Notes,  §  61 ;  Hatch  o,  Trayes,  11  AdoL  &  Ell.  702 ;  3  Kent,  77 ; 
Benjamin  v.  Tillman,  2  M'Lean,  213;  Bayley  on  Bills,  (2d  Am.  ed.)  33,  and  cases 
cited ;  Bank  of  Troy  v.  Topping,  13  Wend.  567 ;  Horn  v.  Fuller,  6  N.  Hamp.  511.  But 
see  Hemmingway  v.  Hicks,  4  Pick.  500,  per  Parker,  C.  J.  It  is  not  necessary  to  aver 
a  consideration  in  declaring  on  a  b^U  or  note.  Allen  v.  Dickson,  1  Minor,  119 ;  Mur- 
ray 9.  Claiborne,  2  Bibb,  300.  See  in  case  of  a  bond,  Bush  v.  Stevens,  24  Wend.  256 ; 
Douglass  V.  Howland,  24  Wend.  35. 

How  far  the  burden  of  proof  is  on  the  party  asserting  a  want  of  consideratioo  in 
bills  and  notes,  to  show  it.    See  Ante,  26,  note. 
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request,    snch    consideration    will    not    support    the    defendant's  Guab^- 
promise  (h),  '''^^»  *^- 

Lastly :  the  guaranty,  to  he  good,  must  he  "  signed  hy  the  party  ^■^"^^'^^^ 
to  he  charged  therewith,"  or  hy  his  agent.^     But  where  the  defend-  of  ^emo^ 
ant  wrote  and  signed  a  guaranty  which  contained  a  mistake  ;  and,  randum. 
on  the  mistake  being  discovered,  he  wrote  a  memorandum  ^across  [  »459  ] 
the  original  guaranty,  correcting  such  mistake,  hut  did  not  sign 
this  memorandum :  it  w^  held,  that  his  original  signature  was  a 
signature  of  the  whole,  and  so  satisfied  the  statute  (t). 

3.  The  following  are  the  leading  principles  on  this  subject  (h)'^ —  To  whit 

If  a  person  be  surety  for  the  fidelity  of  another  in  an  office  of  Urn-  JJ^™J, 
ited  duration,  or  the  appointment  to  which  is  only  for  a  limited  peri- 
od, he  is  not  obliged  beyond  that  period  {I)?  ble. 

So,  where  a  bond  was  taken  under  an  act  of  parliament,  condition- 
ed for  the  due  collection  of  certain  rates  and  duties  at  all  times  there- 
after ;  and  it  did  not  appear  on  the  record  that  the  collector's  appoint- 
ment was  limited,  or  his  office  annual,  but  the  act  made  it  annttal,  the 
Court  held  that  the  surety  was  obliged  for  a  year  only  (m).* 

On  the  other  hand,  where  a  bond  was  taken  under  an  act  of  parlia- 
ment, with  a  condition  for  A.  B/s  accounting  for  all  monies  received 
by  him  by  virtue  of  the  act,  and  the  act  did  not  make  the  office  an- 
nual ;  the  Court  held  that  the  obligation  of  the  sureties  was  not  con- 
fined to  a  year,  although  the  defendant  pleaded  that  the  office  was  an 
annual  one  (n).     And  so,  where  a  bond — given  to  secure  the  faith- 

(h)  See  Best,  C.  J.,  Morley  v,  Boothby,  Menicke,  2  Saund.  403  ;  The  Liverpool 

3  Bing.  114 ;  Payne  v.  Wilson,  7  B  &  G.  Waterworks  Company,  v.  Harpley,  0  Eeist, 

423 ;  8.  C.  1  M.  &  R.   708 ;   Johnson  v.  607  ;  The  Wardens  of  St.  Saviour's  South- 

Nicholls,  1  C.  B.  261,  261,  n.  a.  wark.  v,  Bostock,  2  New  R.  176 ;  Leadley 

(i)  Block  V,  Gompertz,  21  L.  J.,  Exch.  v.  Evans,  2  Bing.  32  ;  S.  C.  9  Moore,  102. 

278.  (m)  Peppin  v.  Cooper,  2  B.  &  Aid.  431. 

(*)  See  Theobald  on  the  Law  of  Prin-  (n)  Curling  v.  Chalklen,  3  M.  &  S.  602  ; 

cipal  and  Surety,  66.  Saunders  i>,  Taylor,  9  B.  «fe  C.  35.    And 

(Q  See  Bamford  v.  lies,  3  Exch.  380 ;  see  Mayor  of  Birmingham  v.  Wright,  16 

18  L.  J.,  M.  C.  Exch.  49 ;   Arlington  v.  Q.  B.  623. 

^  Ante,  68,  69,  and  notes. 

'  The  guarantor  of  a  contract  may  set  up  usury  in  it  in  defence  of  a  suit  on  his 
goaranty.    Huntress  v.  Patten,  20  Maine,  28. 

'  Union  Bank  v.  Kidgley,  1  Har.  &  Gill,  399.  The  Exeter  Bank  was  incorporated 
Ysy  an  act  of  the  Legislature,  in  the  year  1803,  to  continue  for  the  term  of  twenty 
years  from  January  1, 1804.  In  1822  an  additional  act  of  the  Legislature  was  passed, 
that  provided,  that  the  first  act  should  remain  and  continue  in  force  for  the  IXirther 
term  of  twenty  years  from  January  1,  1824 ;  that  there  should  be  no  division  of  the 
capital  stock  without  the  consent  of  the  Legislature  ;  and  that  the  bank  should  not 
have  in  circulation  at  any  time  bills  exceeding  in  amount  the  capital  stock  actually 
paid  ;  any  cashier  or  other  officer  violating  £ese  prDvisions,  to  forfeit  not  less  than 
$1,000  nor  more  than  $10,000.  K.  was  appointed  cashier  of  the  bank  in  1809,  and 
gave  bond  with  sureties  for  the  faithful  discharge  of  the  duties  of  his  office,  and  con- 
Unued  cashier  until  1830.  It  was  held,  that  the  bond  covered  all  the  time  which  R. 
remained  in  office,  and  that  the  sureties  were  not  discharged  by  any  of  the  provisions 
in  the  additional  act  of  the  Legislature.  Exeter  Bank  v.  Rogers,  7  N.  Hamp.  21. 
But  see  Thompson  v.  Young,  2  Ham.  334;  Union  Bank  v.  Ridgley,  1  Harr.  &  Gill,  399. 
This  last  case  arrives  at  a  different  conclusion  firom  that  of  Exeter  Bank  v.  Rogers, 
above  cited  and  stated. 

*  Dedham  Bank  v.  Chickering,  3  Pick.  341 ;  Union  Bank  v.  Ridgley,  1  Har.  &  Gill, 
432 ;  South  Carolina  Society  v,  Johnson,  1  M'Cord,  41 ;  Kennebec  Bank  v.  Cooper,  2 
Qreenl.  42 ;  Worcester  Bank  v.  Reed,  9  Mass.  (Rand's  ed.)  268,  n.  (a)  ;  Boston  Hat 
Man.  Co.  v.  Messinger,  2  Pick.  223. 
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Extent  of  ful  performance  of  the  duties  of  a  collector  of  rated,  who  waa,  hy  act 
burett's  Qf  parliament,  to  be  appointed  for  a  year,  and  was  then  capable  of  re- 
election,— was  conditioned,  that  "  at  all  limes  thereafter  during  such 
time  as  he  should  continue  his  said  oflSce,  whether  by  virtue  of  his 
said  appointment,  or  of  any  re-appointment  thereto,  he  should  use 
his  best  endeavors,"  &c. :  it  was  held  that  the  obligation  of  the  bond 
was  not  confined  to  the  year  for  which  the  collector  was  originally 
appointed  (  o  ). 

If  however  the  rates,  &c.  collected,  be  not  such  as  are  authorized 
by  the  act,  the  surety  is  not  liable  (p  ) ;  nor  is  he  liable  where,  owing 
to  an  error  in  the  appointment  of  the  principal,  the  latter  was  not 
duly  authorized,  under  the  act,  to  collect  the  sums  which  he  is  charg- 
ed with  having  received  (j). 

If  the  surety's  eugagement  relate  to  a  particular  office,  it  extends 
[  *460  ]  ^only  to  such  things  as  were  included  in  the  office  when  the  engagement 
was  entered  into.  Thus,  a  person  who  became  surety  for  a  collector 
of  the  customs'  revenue,  upon  his  appointment  in  1691,  was  held  not 
liable  in  respect  of  the  custom  on  coals,  which  was  first  imposed  in 
1698  (r).^  And  in  like  manner  it  has  been  held,  that  in  construing  an 
agreement  in  the  form  of  a  bond,  by  which  a  surety  became  liable  for 
the  due  fulfilment  of  an  agent's  duties,  therein  particularly  enumer- 
ated, a  general  clause  in  the  obligatory  part  of  the  bond,  must  be 
controlled  by  reference  to  the  prior  clauses,  specifying  the  extent  of 
the  agency  (  « ). 

If  a  person  engage  as  surety  for  a  particular  individual,  e.  g.  to  be 
accountable  for  monies  received  by  him  ;  the  engagement  is  under- 

(o)  Augero  v.  Keen,  1  M.  <&  W.  390.  ted  to  the  continuance  of  one  G.  in  the 

(p)  Nares  v.  Rowles,  14  East,  510.    As  office  of  "  clerk ''  to  a  banker,  and  the  de- 

to  pleading  this    defence,   see  Webb  v.  fence  was,  that  he  had  been  appointed 

James,  7  M.  &  W.  279.  *'  manager,''  the  plea  was  held  bad,  be- 

(q)  Kepp  V.  Wiggctt,  10  C.  B.  35.  cause  it  did  not  show  that  G.  ceased  to  be 

(r)  Bartlett  v.  Attorney-General,  Par-  clerk  when  he  became  manager ;  Ander- 

ker,  277  ;  Bowdage  v.  Attorney-General,  son  o.  Thornton,  3  Q.  B.  271.    As  to  what 

Id.  n.  (a)  ;  and  see  Legh  v.  Taylor,  7  B.  &  acts  are  within  the  scope  of  the  duties  of 

G.  491.  a  banker's  clerk,  see  Melville  v.  Doidge, 

(«)    Napier  v.  Bruce,  8  C.  <fe  F.  470.  6  C.  B.  450 ;  &  C.  18  L.  J.,  C.  P.  7. 
But  where  the  surety's  engagement  rela- 


1  There  are  some  cases,  in  which  this  principle  seems  not  to  haye  been  fully  sus- 
tained. Thus  in  Reed  v.  Fullum,  2  Pick.  158,  a  surety  in  a  bond  for  the  debtor's 
liberties,  was  held  liable,  though  the  extent  of  those  liberties  was  reduced  after  the 
bond  was  given,  and  the  debtor  did  not  go  beyond  the  bounds  established  when  the 
bond  was  given,  but  did  go  beyond  those  to  which  the  liberties  were  afterwards  re- 
duced. But  it  was  said  in  this  case  that  the  surety  had  the  right  to  surrender  the 
principal  and  discharge  himself  from  the  bond. 

But  in  Miller  v.  Stewart,  9  Wheaton,  680,  Mr.  Justice  Story  said  that  it  matters 
nut,  **  that  the  surety  may  sustain  no  injury  by  a  change  in  the  contract,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to  stand  upon  the  vei^  terms  of  his 
contract ;  and  if  he  does  not  assent  to  any  yariation  of  it  and  a  variation  be  made,  it 
is  fatal."  And  in  Boston  Hat  Manuf.  Co.  v.  Messinger,  2  Pick.  235,  236,  it  was  taken 
as  a  principle  **  clearly  settled  by  the  authorities,  that  the  contract  of  a  surety  can- 
not be  varied  without  his  consent,  and  that  any  new  terms  important  in  their  nature, 
imposed  upon  the  principal,  or  consented  to  by  him,  will  avoid  the  obligation  as  to 
any  act  done  after  such  alteration."  See  also  United  States  v,  Kirkpatrick,  9  Whea- 
ton, 720 ;  Wright  v.  Johnson,  8  Wendell,  512 ;  United  States  c.  Hillegas,  3  Wash.  C. 
C.  70 ;  I'ostmaster  General  v.  Reeder,  4  ib.  678 ;  post,  466. 
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stood  to  extend  to  the  receipts  of  that  individual  alone,  and  hot  to  Exteztf  of 
those  of  himself  and  a  partner  (t).^  !^S^. 

K  a  person  engage  as  surety  to  a  particular  individual,  the  engage- 
ment is  understood  to  be  to  that  individual  only,  and  it  ceases  if  he 
take  a  partner  who  is  interested  (w).  And  a  surety  "  to  A."  for  the 
fidelity  of  a  clerk,  is  not  liable  in  respect  of  a  breach  of  trust,  upon 
an  employment  of  the  clerk  by  A/s  executors  (x). 

But  it  appears  that, when  the  security  is  given  to  alunue,  e.  g.  to  a 
banking  house,  and  not  to  the  members  of  the  firm  by  name,  the 
surety  will  still  continue  liable,  notwithstanding  a  change  of  part- 
ners (y). 

If  a  person  become  bound  as  surety /or  more  per9on$  than  aney  the 
engagement  is  understood  to  be  on  behalf  of  those  individuals  collect* 
ivdy  and  jointly ;  and  in  case  of  the  death  of  any  of  them,  it  will 
not  continue  on  behalf  of  the  survivors  ( z ) ;  unless,  perhaps,  where 
the  parties  were  described  as  a  class,  and  not  by  ^name  (a).  Nor,  whore  ["  *461  ] 
the  guaranty  is  given  for  several  partners,  "and  the  survivors  or 
survivor  of  them,''  is  the  surety  bound  in  the  event  of  one  partner 
retiring  from  the  firm  (6).* 

K  a  person  engage  as  surety  to  several  individuals,  the  engage- 
ment is  understood  to  be  to  all  of  them  collectively  and  jointly,^ 
unless  it  appear  on  the  face  of  the  instrument,  that  they  had  separ* 
ate  interests  in  the  subject-matter  (e) ;  and  if  any  of  them  die,  it 
will  not  be  available  in  respect  of  transactions  by  the  survivors  (d). 

So,  if  a  guaranty  be  given  to  a  partnership,  and  one  of  the  part- 
ners retire,  the  surety  is  not  liable  in  respect  of  goods  supplied  to 
the  principal  by  the  continuing  partners  («).  But  where  a  guaran- 
ty was  given  to  the  "  M.  &  K"  banking  company ;  and  afterwards, 
on  the  accession  of  some  new  proprietors,  the  name  of  the  company 
was  changed  to  the  "  W.  R  XJ."  banking  company :  it  was  held, 
that  the  public  officer  of  the  latter  company  might  sue  on  such 


(t)   Mills  V,  Guardians  of  Alderbury  security,  it  is  a  security  for  adyanoes 

Union,  3  Exch.  590 ;  18  L.  J.,  ExcIl  252 ;  made  after  a  change  in  the  firm  :  Pease 

Bellairs  c;.  Ebsworth,  3  Camp.  52.  v.  Hirst,  10  B.  &  C.  122 ;  see  Boe  <2.  Da- 

[u)  Wright  V.  RusseU,  3  nils.  530 ;  S.  rant  v,  Moore,  6  Bing.  656. 

BL  934.  (z)  Simson  v.  Cooke,  8  Moore,  688 ;  a 


cA" 


(x)  Barker  v.  Parker,  1  T.  K  287.  C.  1  Bing.  452. 

(y)  Barclay  v.  Lucas,  3  Doug.  321 ;  1        (a)  Per  Bayl 
T.  R.  291,  n.  (a)  ;  2  Wms.  Saund.  414  a.    B.  &  Aid.  261,  263. 


— —     __    —     —  .^  — —  _,_  —  _ ^^_     — 

Barclay  v,  Lucas,  3  Doug.  321 ;  1        (a)  Per  Bayley  J.,  Kipling  v.  Turner,  5 


n.  (6) ;  and  see  Metcalfv.  Bruin,  12  East,  (b)   University  of  Cambridge  v.  Bald- 

400 ;  and  per  Cur.,  Chapman  v.  Becking-  win,  5  M.  &  W.  580. 

ton,  3  Q.  B.  703,  722.    Barclay  v.  Lucas  (c)  Place  v.  Delegal,  6  Scott,  249. 

had  been  doubted;  see  1   N.  R.  42;  4  id)   Chapman  v.  Beckington,  8  Q.  B. 

Taunt  681.    But  it  gives  the  true  prin-  703 ;  Weston  v.  Barton,  4  Taunt  678 ; 

eiple,  viz.,  that  if  the  words  show  an  in-  Strange  v,  Lee,  3  East,  484 ;  Myers  v, 

tention  that  the  security  should  continue,  Edge,  7  T.  R.  354.    AUter  in  the  case  of  ^ 

notwithstanding  the  accesion  of  a  new  bond  to  the  trustees  of  a  eon^xmy;  Met- 

partner,  the  surety  shaU  be  liable.    If  a  calf  v.  Bruin,  12  East,  399. 

note  be  ^ven  to  a  firm  "  or  order ''  as  a  (e)  Dry  v.  Davy,  10  A.  &  E.  30. 


1  Russell  V.  Perkins,  1  Mason,  368 ;  Dick  v,  Crowder,  10  Smedes  ^Iviarsh.  71. 
3  See  Cremer  v.  Hi^nson,  1  Mason,  323. 

*  See  Pennoyer  v,  Watson,  16  John.  100 ;  Smith  ».  Montgomeryj  8  Texa^,  199. 
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EzTXNT  OF  guaranty,  the  change  of  name,  so  long  as  the  bank  consisted  of 

subbtt'b     the  same  body,  being  immaterial  (/). 

"^*°"^*        So  an  engagement  entered  into  with  certain  persons,  as  the  rep- 

^'^^^^^^^  resentatives  of  a  society  which  at  the  time  was  a  voluntary  one, 
will  not  continue  after  the  incorporation  of  the  society  (g). 

And  a  guaranty  by  two  persanM  in  the  following  form :  "  We  under- 
take and  guaranty  that  the  sum  of  4002.  and  interest  shall  be  dnly 
paid  to  you,"  at  a  time  named,  "  in  the  proportion  of  200Z.  each ;" 
has  been  held  to  impose  only  a  several  liability  on  each,  to  the  ex- 
tent of  2001  (A). 

If  the  guaranty  relate  to  the  performance  of  a  particular  con- 
tract, the  surety  is  only  liable  for  such  dama^  as  are  occasioned, 
strictly,  by  the  failure  of  the  principal  to  perform  that  contract  (i). 
But  the  principal  must  perform  the  contract  strictly^  otherwise  the 
surety  will  be  liable  (i). 

Where  the  principal  is  charged,  as  bailee,  with  having  received  a 
specific  sum  of  money,  which  he  ought  to  have  paid  over  within  a 
certain  time,  but  which  he  did  not  so  pay  over ;  the  surety  will  not 
be  liable,  if  it  appear  that  the  principal  lost  the  money  by  robbery, 
without  any  default  of  his  own  (I). 

[  ^462  ]  *  *A  party  who  guaranties  the  due  payment  of  a  bill  of  exchange 
by  the  acceptor,  is  liable  for  interest  thereon,  if  it  be  not  paid  when 
due  (m).  And  where  a  guaranty  is  given,  for  the  payment  of  a 
promissory  note  if  it  be  not  "  duly  honored  and  paid  "  by  the  ma- 
ker, according  to  its  tenor  and  effect ;  the  guarantor  is  liable,  if  the 
note  be  not  paid  by  the  maker  when  due,  without  any  presentment 
to  him  for  that  purpose  (n). 

Where  a  guaranty  was  given  to  D.,  to  secure  payment  of  the 
price  of  goods  which  were  to  be  supplied  by  him  to  M. :  it  was  held 
that  the  surety  was  liable  for  a  sum  of  money  which  M.  had  procured 
from  D.,  to  enable  him,  M.,  to  take  up  a  bill  which  he  had  given 
to  D.  in  the  usual  course  of  business,  in  payment  for  goods  supplied 
by  him  to  the  latter,  and  which  had  been  dishonored  whilst  in  the 
hands  of  a  third  party  (o),^ 

And,  lastly,  the  parties  to  a  contract  of  indemnity  may  agree, 
beforehand,  to  estimate  the  extent  to  which  the  surety  shall  be  lia- 
ble, by  way  of  liquidated  damages.     And  if  they  do,  the  amount 

(/)  Wilson  ».  Orayen,  8  M.  &  W.  684,  (Q  Walker  v.  British  Goarantee  Abso- 

596.    See  also  London  Brighton  and  South  elation,  21  L.  J.,  Q.  B.  257. 

Coast  Railwaw  Company  v,  Goodwin,  3  (m)  Ackennann  v.  Ehrensperger,  16  M. 

Exch.  320.  &  W.  99. 

(a)  Dance  v.  Girdler,  1  N.  R.  34.  in)  Walton  v.  Mascall,  13  M.  &  W,  452. 

(A)  FeU  V,  GosUn,  7  Exch.  185.  (o)  Davey  t».  Phelps,  2  M.  &  G.  300 ;  2 

(i)  Wane-t'.  Galyert,  7  A.  &  £.  143.  Scott,  N.  K  564.    For  other  cases  as  to 

(jfc)   See  London    Brighton  and  South  the  liability  of  sureties,  see  Wilson  v. 

Coast  Railway  Company  v,  Goodwin,  3  Craven,  tupra ;  Calvin  v.  Buckle,  8  M.  & 

Exch.  736.  W.  680;  SeUer  v.  Jones.  16  M.  &  W.  112. 

1  Where  a  guaranty  is  given  for  the  payment  for  goods  sold  between  the  date  of  the 
guaranty  and  a  certain  subsequent  date,  the  liability  of  the  guarantor  extends  to 
purchases  made  on  a  reasonable  credit,  though  that  credit  does  not  expire  until  after 
such  subsequent  date.  Louisyille  Kanuf.  Co.  t;.  Welch,  10  Howard  (U.  S.)  461.  See 
Lowry  v,  Adams,  22  Vermont,  160. 
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80  agreed  upon  will  form  the  measure  of  the  surety's  liability,  with-  Extbvt  o» 
out  reference  to  the  real  damage  which  may  have  been  incurred  by  "^mmtt, 
the  party  to  whom  the  guaranty  was  grven  (|>).  v-^-v^^^ 

It  frequently  becomes  a  question  of  some  nicety,  whether  a  guar-  Of  aoon- 
anty,  to  the  extent  of  a  named  sum,  for  the  price  of  goods  to  be  *inumg 
furnished  to  another,  is  to  be  considered  a  continuing  guaranty,  un- 
til  the  credit  be  recalled  by  notice  (g)  ;  or  is  to  be  viewed  as  confined 
to  one  transaction,  and,  consequently,  as  being  satisfied  by  a  supply 
of  goods  to  the  specified  amount,  and  a  payment  made  by  the  ven- 
dee for  the  same.^ 

Thus,  in  Mason  v,  Pritchard  (r),  the  Court  held  that  an  engage- 
ment "  for  any  goods  the  plaintiff  hath  or  may  supply  W.  P.  with 
to  the  amount  of  lOOZ.,"  was  a  continuing  guaranty ;  and  was  there- 

{p)  See  per  Patteson,  J.,  deliTering  the  to  be  received,  umhU^  that  it  cannot  be 

opinionof  the  judges  in  Dom.Proc.,I]^ing  recaUed  by  notice  not  to  trust,  unless 

s.  Manning,  6  C.  B.  391,  422,  there  be  an  express  provision  to  that  effect 

{q)  As  to  the  case  of  bonds  given  to  se-  in  the  instrument  itself;  Hassell  v.  Long, 

cure  advances,  see  Batson  v.  Spearman,  9  2  M.  &  S.  370 ;  Calvert  v.  Gordon,  3  M.  <fe 

A.  &  £.  298 ;  Williams  v,  Rawlinson,  3  R.  124 ;  2  Sim.  253 ;  Hough  v.  Warr,  1  C. 

Bing.  71.    If  the  guaranty  be  under  teal,  &  P.  150. 

and  be  a  continuing  security  for  goods,  to  (r)  12  East,  227 ;  S.  G.  2  Camp.  436. 
be  from  time  to  time  supplied,  or  monies 


^  The  defebdant,  in  a  letter  of  credit  to  the  plaintiffs  in  favor  of  H.  &  a.,  says,  "I 
will  guaranty  their  engagements,  should  you  think  it  necessary,  for  any  transaction 
they  may  have  at  your  house.  Beld,  the  guaranty  was  an  absolute  one,  and  to  con- 
tinue till  countermanded  by  the  defendant.  Grant  v,  Bisdale,  2  Har.  &  J.  186.  The 
defendant  executed  and  delivered  to  the  plaintiff  a  guaranty  in  the  following  words : 
"  New  York,  30th  April,  1828—1  hereby  guaranty  l£e  payment  of  any  bill  or  bills  of 
merchandise  Mrs.  P.  has  purchased,  or  may  purchase  of  £.  P.  C.  &  Co. ;  the  said  Mrs. 
P.  having  the  privilege  of  90  days'  credit  on  the  purchases  made  by  her, — the  amount 
of  this  guaranty'  not  exceeding  $200,  and  this  guaranty  to  expire  at  the  end  of  one 
year  from  this  date."  Beld,  that  this  instrument  was  a  continuing  guaranty,  and 
applicable  to  any  goods  delivered  under  it,  not  exceeding  the  specified  amount  during 
the  period  limited.  Clark  v.  Burdett,  2  Hall,  197.  See  Graham  v.  CNeil,  2  HaU, 
474;  Aldricks  V.  Higgins,  16  Serg.  &  R.  212;  Musscy  v.  Bayner,  22  Pick.  223.  A 
writing  in  these  words,  "  1  agree  to  be  responsible  for  the  price  of  goods  purchased 
of  you,  either  by  account  or  note,  by  H.  H.  at  any  time  hereafter,  to  the  amount  of 
$1000,"  is  a  continuing  guaranty,  to  that  extent,  for  goods  to  be  at  any  time  sold  to 
H.  H.  before  the  credit  is  recalled.  Bent  v.  Hartshorn,  1  Metcalf,  24.  A.  and  B. 
addressed  a  letter  of  credit  to  C,  saying,  "  If  D.  wishes  to  take  goods  of  you  on 
credit,  we  are  willing  to  lend  our  names  as  security  for  any  amount  he  may  wish." 
This  letter  of  credit  does  not  extend  beyond  the  first  parcel  of  goods  delivered  by  C. 
to  D. ;  and  if  D.,  having  obtained  and  paid  for  several  parcels  of  goods,  afterwards 
takes  another  parcel,  and  fails  in  the  payment,  A.  and  B.  will  not  be  liable.  Rogers 
V.  Warner,  8  Johns.  119 ;  Whitney  v.  Groot,  24  Wend.  82. 

Where  a  note  was  guarantied  to  be  "  good  and  collectable  two  years,"  it  was  held, 
that  the  guarantor  was  liable  on  his  contract,  at  any  time  after  the  note  became  due, 
within  the  two  years.  Marsh  v.  Day,  18  Pick.  321 ;  Sandford  v.  Allen,  1  Gushing, 
473.  But  the  person  taking  the  guaranty  should  resort  to  legal  measures  within  a 
reasonable  time  after  the  date  of  the  guaranty,  and  maturity  of  the  engagement  of 
the  principal  debtor.  Burt  f>.  Homer,  5  Barbour  Sup.  Ct.  601 ;  Van  Derveer  v.  Wright, 
6  Barbour  Sup.  Ct.  547 ;  or  show  what  is  equivalent  to  the  absolute  insolvency  of  the 
maker  of  the  note.  Wheeler  v.  Lewis,  11  Vermont,  265.  Where  the  promisor  of  a 
note,  which  is  guarantied  as  **  perfectly  good  and  collectable,"  is  insolvent  at  the 
time,  and  continues  so,  the  holder  is  not  obliged  to  institute  legal  proceedings  against 
him,  and  to  prosecute  the  same  to  judgment  and  exeoution.  Wore  resorting  to  the 
guarantor.  Sandford  v,  Allen,  1  Cashing,  478.  See  Bent  v.  Hartshorn,  1  Metoalf,  24 ; 
Whitney  v.  Groot,  24  Wend.  82 ;  Ante,  442,  in  note. 


540  8UBJBCT-MATTEB  OF  CONTRACTS. 

Comrav-  fore  not  discharged  bj  a  supply  of  goods  to  the  amount  stated,  and 
™J^J^  a  payment  for  the  same  by  W.  P.,  which  had  been  applied  to  a  aUb- 
y^.,^.^^  sequent  sale  to  him. 

And  the  same  construction  has  been  put  upon  the  following 
memoranda : — 
[  •ACS  ]  *"  To  A.  B. :  I  have  been  applied  to  by  C.  D.,  to  be  bound  to  yon 
for  any  debts  he  may  contract,  not  to  exceed  1002.,  in  his  business 
as  a  jeweller.  I  consider  myself  bound  for  any  debt  he  ma^  con- 
tract, &c.  (s)" 

"  In  consideration  of  your  supplying  my  nephew  with  china  and 
earthenware,  I  guaranty  the  payment  of  any  bills  you  may  draw 
on  him  on  account  thereof,  to  the  amount  of  2002.  (<).'' 

^  I  hereby  undertake  to  be  answerable  to  the  extent  of  1002.  for 
any  tallow  supplied  by  A.  to  B.  (w)." 

"  In  consideration  of  your  agreeing  to  supply  goods  to  K.  at  two 
months'  credit,  I  agree  to  guaranty  his  present  or  any  future  debt 
with  you,  to  the  amount  of  602.  Should  he  fail  to  pay  at  the  expir- 
ation of  the  above  credit,  I  bind  myself  to  pay  you  within  seven 
days  from  the  date  of  receiving  notice  from  you  (a;)." 

"  In  consideration  of  your  extending  the  credit  already  given  to  A., 
and  agreeing  to  draw  upon  him  at  three  months  from  the  1st  of  the 
following  month,  for  all  goods  purchased  up  the  20th  of  the  preced- 
ing month :  I  hereby  guaranty  the  payment  of  any  sum  that  shall 
be  due  and  owing  to  you  upon  his  account,  for  goods  supplied  (y)." 

"  I  hereby  agree  to  guaranty  the  payment  of  goods  to  be  deliv- 
ered in  umbrellas  to  J.  S.  according  to  the  custom  of  their  trade  vnih 
you,  in  1002.  («).'' 

"  If  you  will  credit  A.  B.,  I  engage  that  his  payments  shall  be 
regularly  made  from  this  day,  &c.  (a)." 

"  Whereas  W.  C.  is  indebted  to  you,  and  may  have  occasion  to 
make  further  purchases  from  you,  as  an  inducement  to  you  to  con- 
tinue your  dealings  with  him,  I  undertake  to  ffuaranty  you  in  the 
sum  of  1002.,  payable  to  you  on  the  default  of  the  said  W.  C.  for 
two  months  (6)." 

But  in  Melville  v.  Hayden  (c)  it  was  decided,  that  a  guaranty  "  of 
the  payment  of  A.  B.,  to  the  extent  of  602.,  at  quarterly  accomt, 
hill  two  monihiy  for  goods  to  be  purchased  by  him  of  the  plaintiff," 
was  not  a  continuing  guaranty  to  that  extent,  for  goods  to  be  at 
any  time  supplied  to  A.  B.,  until  the  credit  was  recalled.  And  the 
following  memoranda: — "  I  hereby  agree  to  be  answerable  to  K. 
[  j**464  ]  for  the  amount  of  five  sacks  of  flour,  *^to  be  delivered  to  W.  T.,  pay- 
able in  one  month  (d) ;"  and,  "  I  hereby  agree  to  be  answerable  for 

(t)  Merle  v.  Wells,  2  Camp.  413.  payment  of  100/./'  to  be  a  continuing  le- 

(<)  Ma^er  v.  Isaac,  6  M.  &  W.  0O5.  ourity ;  WooUej  v.  Jennings,  5  B.  &  C. 

lu)  Baston  o.  Bennett,  3  Camp.  220.  165  ;  S.  G.  7  D.  &  R.  124. 

(z)  Martin  v,  Wright,  6  Q.  B.  917.  (a)  Simpson  9.  Manlej,  2  C.  dc  J.  13, 13. 

(y)  Uitchoock  v.  Humfrej,  5  M.  &  G.  n. 
559.  (6)  Allan  v.  Kenning,  2  M.  &  a  768; 

(z)  HargreaTe  v.  Smee,  3  M.  &  P.  573 ;  S.  C.  9  Bing.  618. 
8.  C.  6  Bing.  244.    It  teems  that  the        U)  3B.&Aia.  693;  jicf  viiif  Haigreave 

Coorts  viU  conttnw  a  warratU  of  attormy,  v.  anee,  m^pra. 
with  a  defeasaoM,   merely  "to  ■ecim 
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payment  of  60i.  for  T.  L*  in  case  he  does  not  pay  for  the  gin,  &c.  Contihu- 
he  receives  from  you,  and  I  will  pay  the  amount  («)" — haye  been  ™®  ®^^*" 
held  not  to  be  continuing  guaranties. 

So  the  following  guaranty :  "  I  hereby  guaranty  B.'s  account  with 
A.  for  wines  and  spirits  to  the  amount  of  lOOZ." — there  being  at 
the  time  an  existing  account  between  A.  and  B.,  upon  which  B.  was 
indebted  to  A.  though  in  less  than  1002. — ^was  held  to  be  a  guaran- 
ty for  the  payment  of  such  existing  account,  and  not  to  extend  to 
future  supplies  of  goods  (/).  And  it  is  reported  that  the  follow- 
ing memorandum,  namely,  *'  You  may  let  A.  B.  have  coals  to  502., 
for  which  I  will  be  answerable  at  any  tvim^^  was  held  not  to  be  a 
continuing  guaranty  (^). 

There  is,  however,  considerable  difficulty  in  reconciling  all  the 
cases  on  this  subject,  a  difficulty  arising  chiefly  from  their  not  be- 
ing at  one  as  the  principle  of  decision :  some  laying  it'  down  that 
the  guaranty  should  be  construed  liberally  in  favor  of  the  person 
giving  it;  and  others,  that  it  ought  to  be  construed  strictly  (A).  But 
the  latter  is  probably  the  better  opinion  (i). 

If  the  guaranty  contain  a  recital,  this  will  sometimes  restrain 
the  generality  of  the  engagement,  and  explain  whether  it  has  re 
ference  to  past  or  future  transactions,  or  to  both  (k). 

The  rights  and  liabilities  of  a  surety  in  regard  to  €09^  which  he 
may  have  incurred,  have  been  already  noticed  (Z). 

4.  The  Courts  have  been  extremely  anxious  to  protect  the  surety,  Surett, 
or  party  giving  the  guaranty,  from  fravd}    And  therefore,  although  ^^^  ^^^ 
a  surety  is  not,  of  necessity,  entitled  to  receive,  without  inquiry,  ^"^^^^• 
from  the  party  to  whom  ho  is  about  to  bind  himself,  a  full  disclosure 
of  all  the  dealings  between  the  principal  and  that  party  {m)\  still 
it  is  the  duty  of  the  party  to  whom  the  surety  is  about  to  become 
bound,  to  put  him  in  possession  of  all  the  facts  which  are  likely  to 
affect  the  extent  of  his  liability :  and  if  any  material  part  of  the 
transaction  is,  with  the  knowledge  of  the  creditor,  misrepresented  to 
the  surety  (n) :  6v  if  the  creditor  fail  to  communicate  to  the  surety 
any  circumstance  within  his  knowledge,  which  it  is  material  for  the 
surety  to  know,  although  such  **non-communication  bo  not  intention-  [  «465  J 
al,  or  with  a  view  to  any  advantage  to  himself  (o),  the  guaranty  will 
be  void. 

{d)  Kaj  V.  GroTes,  6  Bing.  276 ;  a  C.  (k)  Eirby  v.  Dake  of  Marlborongh, 

3  M.  &  F.  634.  M.  &  Sc.  18 ;  PearsaU  v.  Summersett,  i 

(e)  Nicholson  v.  Paget,  1  C.  &  M.  48.  Taunt  593 ;  Glyn  v.  Hertel,  8  Taunt  208  ; 

(/)  AUnutt  V.  Ashenden,  6  M.  &  G.  see  ante,  83. 

392.  (Q  Ante,  444. 

(ff)  Dixon  V.  Bloomfield,  2  Chit  R.  205.  (m)  Hamilton  v.  Watson,  12  C.  &  F. 

(A)  Per  Alderson  B.,  Mayer  v.  Isaac,  6  109. 

M.  is  W.  605,  612.  (n)  Stone  v,  Compton,  6  Scott,  816. 

(t)  lb.  (o)  Railton  v.  Mathews,  10  G.  <fe  F.  934. 


1  It  is  no  A*aud  in  the  holder  of  a  bill  of  exchange,  to  make  an  arrangement  with 
one  of  the  indorsers,  bj  which  it  is  agreed  that  the  whole  burden  shall  be  thrown 
upon  the  other  Indorsers,  and  that  the  indorser  first  mentioned  is  to  be  liable  only 
in  case  they  should  be  unable  to  pay.    Fanners  Bank  v.  Yanmeter,  4  Raadolph,  553. 
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Surety  , 

HOW  DI8- 
OHABOKD. 


By  dis- 
oharging 
principal, 
or  giving 
him  time. 


So,  if  a  person  sign  a  promissory  note  as  snret  j,  npon  a  represen- 
tation that  another  person  will  also  become  a  party  to  it  as  surety, 
no  liability  will  be  incurred  by  the  former  to  the  payee,  if  the  other 
proposed  surety  refuses  to  join  in  the  instrument,  unless  the  objectioR 
has  been  expressly  waived  by  the  person  who  signed  (p). 

Again :  any  binding  agreement  with  the  principal,  founded  on  a 
good  consideration,  whereby  he  is  discharged,  discharges  the  surety 
also  (q).  "  It  results,,"  says  Pothier  (r),  "  from  the  definition  of  a 
surety  s  engagement,  as  being  accessory  to  a  principal  obligation, the 
extinction  of  the  principal  obligation  necessarily  induces  that  of 
the  surety ;  it  being  of  the  nature  of  an  accessory  obligation  that  it 
cannot  exist  without  its  principal ;  therefore,  wherever  the  principal 
is  discharged,  in  whatever  manner  it  may  be,  not  only  by  actual  pay- 
ment or  a  compensation,  but  also  by  a  release,  the  surety  is  dis- 
charged likewise ;  for  the  essence  of  the  obligation  being,  that  the 
surety  is  only  obliged  on  behalf  of  a  principal  debtor,  he  therefore 
is  no  longer  obliged  when  there  is  no  longer  any  principal  debtor  for 
whom  he  is  obliged.^  In  like  manner  the  surety  is  discharged  by  the 
novation  of  the  debt  (  s  ),^  for  he  can  no  longer  be  bound  for  the  first 
debt  for  which  he  was  surety,  since  it  no  longer  subsists,  having  been 
extinguished  by  the  novation  ;  neither  can  he  be  bound  for  the  new 
debt,  into  which  the  first  has  been  converted,  since  this  new  debt  was 
not  the  debt  to  which  he  acceded." 


(p)  Leaf  «.  Oibbs,  4  C.  &  P.  466.  Corallary ;  Code  Civil,  book  8,  tit.  U,  c. 

[q)  Per  Parke,  B.,  Moss  v.  Hall,  6  Exoh.  3. 

46,  49.  («)  That  is,  the  acceptance  of  one  obli- 

(r)  On  Obligations,  p.  2,  c.  6,  8.  1 ,  6th  gation  in  satisfaction  of  another. 


1  Hutchinson  v.  Moody,  18  Maine,  393. 

«  Sneed  v.  White,  3  J.  J.  Marsh.  627  ;  Brown  r.  Wright,  7  Monroe,  398.  Afters 
note  was  due,  the  principal  paid  the  creditor  a  part,  and  for  the  balance  gave  bis  own 
notes,  at  sixty  days,  and  took  a  receipt  on  the  original,  stating,  that  when  they  ven 
paid,  they  would  be  in  full  of  that ;  the  surety  is  discharged.  Norton  v.  Roberts,  4 
Monroe,  494.  To  discharge  the  surety,  it  is  not  necessai;y  that  the  new  notes  giren 
by  the  principal  should  be  accepted  in  satisfaction  of  the  original,  or  that  then 
should  be  any  new  consideration  or  security.  Id.  497 ;  Hutchinson  v.  Moody,  18 
Maine,  393.  It  is  not  necessary,  in  order  to  discharge  the  surety,  that  the  agreement 
of  the  creditor  with  the  principal  debtor,  to  enlarge  the  time  of  payment,  should  be 
such  as  would  bar  a  suit  commenced  on  the  original  contract  within  the  enlarged 
time.  Any  such  agreement,  on  which  the  principal  has  a  remedy  against  a  erediUff, 
either  at  law  or  in  equity,  will  discharge  the  surety.  Qreely  v,  Dow,  2  Met.  176. 
Taking  a  new  note,  with  new  obligors,  and  giving  indulgence,  without  the  consent  of 
the  surety,  exonerates  him.  Letcher  v.  Bank  of  the  Commonwealth,  1  Dana,  82 ;  Cas- 
tleman  v.  Holmes,  4  J.  J.  Marsh.  .1 ;  Bell  v,  Martin,  3  Harr.  167. 

An  acknowledgement  by  a  surety  that  he  remained  bound,  made  in  ignorance  of 
the  fact  that  he  was  discharged  by  the  transactions  between  the  principal  debtor  and 
the  creditor,  does  not  revive  his  obligation.  Merrimack  County  Bank  v.  Brown,  12 
N.  Hamp,  320 ;  Fowler  v.  Brooks,  13  N.  Hamp.  240 ;  Louisville  Manuf  Co.  v,  Welch, 
10  Howard  (U.  S.)  461 ;  Robinson  r.  Offatt,  7  Monroe,  641.  The  surety  is,  howerer, 
bound  by  an  agreement  on  good  consideration  to  continue  liable,  after  he  is  di** 
diarged  by  the  acts  of  the  creditor  and  principal  debtor,  although  the  surety  was 
ignorant  of  the  acts  which  operated  to  discharge  him.  N.  H.  Savings  Bank  tv  Col- 
cord,  16  N.  Hamp.  119, 124.  And  where  the  guarantor  of  the  payment  of  a  note, 
after  such  laches  of  the  holder  as  discharged  the  guarantor,  paid  the  interest  on  the 
note,  on  demand  made  by  the  holder,  the  guarantor  knowing  and  protesting  thai  he 
was  not  liable  on  his  guaranty,  he  was  held  to  have  waived  the  holder's  laches.  Sig- 
oumey  v.  Wetherell,  6  Metoalf,  663.  See  N.  Hamp.  Savings  Bank  v,  Colcord,  15  N. 
Hamp.  119. 
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Accordingly,  the  extmguisliment  of  the  debt  against  the  pnnci-  Surkpt, 

CHAROBl). 


pal,  by  taking  a  composition  thereon  from  him,  or  from  a  third  party  ^^^  ^"' 


on  his  behalf,  whereby  all  farther  claim  against  him  ceases,  will  dis- 
charge the  surety  (t);  unless  there  be  an  agreement  to  the  contra- 
ry between  the  creditor  and  the  surety(w).  So  a  release  to  the  prin- 
cipal operates  as  a  release  to  the  surety  ;  and  it  appears  that,  in 
equity,  an  agreement  to  release  has  the  same  effect  (  a; ).  It  seems, 
moreover,  that,  at  least  in  equity,  a  covenant  not  to  sue  the  principal 
(  y  )  will  discharge  a  party  bound  for  him  as  surety  (z)  ;  **for,  by  such  [  *466  ] 
a  covenant,  time  is  indefinitely  given  to  the  principal ;  and  the  rela- 
tive situation  of  the  principal  and  the  surety  is  materially  altered. 

So,  any  alteration,  however  bond  fide,  by  the  creditor  and  principal, 
without  the  assent  of  the  surety,  of  the  terms  of  the  original  agree- 
ment as  to  which  the  surety  became  responsible  for  the  principal,  will 
exonerate  the  surety.^ 

If,  therefore,  there  be  an  agreement  between  A.  and  B.,  that  A.  ?y  ^^^ 
shall  guaranty  a  debt  due  to  B.  from  C,  in  consideration  of  B.  agree-  Jenns  of 
ing  to  accept  payment  thereof  by  instalments  ;  A.  will  not  be  liable,  the  origin- 
if  the  agreement  between  B.  and  C.  contain  a  proviso,  that  the  whole  aloontract. 
debt  shall  be  recoverable  at  once,  in  the  event  of  G.  making  default 
in  payment  of  any  one  of  the  instalments  (a). 

So,  where  there  was  a  private  agreement  between  the  vendor  and 
vendee,  of  goods,  for  the  price  whereof  the  defendant  had  become  lia- 
ble as  surety^  that  the  vendee  should  pay  a  sum  beyond  the  market 
price,  which  sum  was  to  be  applied  towards  an  old  debt,  this  was  held 
to  dischai^e  the  surety  from  all  liability  on  his  guaranty  (b)? 

So,  if  A.  agree  to  give  B.  a  certain  sum  for  goods,  in  advancement 
of  A.,  any  sectet  agreement  between  B.  andC,  that  the  latter  shall 
pay  a  further  sum,  is  void  as  a  fraud  on  A.,  although  the  bill  of  sale 
were  made  to  A. ;  and  B.  cannot  recover  such  further  sum  from 
C.((?). 


U)  Jones  t>.  Lewis,  f  B.  &  C.  606 ;  a  C.        (y) 
D.  &  B.  667.    See  note  to  that  case,  as    coyeni 


As  to  the  distinction  between  a 

6  t>.  &  B.  667.    See  note  to  that  case,  as  coyenant  not  to  sue,  and  a  release  to  one 

to  the  general  effect  of  signing  a  compo-  of  several  debtors,  see  post,  "  Release.'' 

sition  deed,  in  regard  to  existing  securi-  {z)  See  Theobald  on  the  Law  of  Prinoi- 

ties ;  and  Thomas  v.  Courtnaj,  1   B.  &  pal  and  Surety,  164. 

Aid,  1 ;  Mallet  v.  Thompson,  6  Esp.  178.  (a)  Clarke  v.  Green,  3  Exch.  619. 

(m)  Kearsley  v.  Cole,  16  M.  &  W.  129 ;  Ih)  Pidcock  v.  Bishop,  3  B.  &  C.  606 ; 

Dayidson  v.  M'Gregor,  8  M.  &  W.  766,  S.  C.  6  D.  &  R.  606  ;  see  per  Littledale,  J., 

768 ;  Cowper  v.  Smith,  4  M.  &  W.  619.  Wilcher  r.  Hall,  3  B.  &  C.  280. 

(z)   Hawkshaw  v.  Perkins,  2  Swanst.  (e)  Jackson  v.  Duchaire,  3  T.  R.  661. 
539 ;  see  post,  "  Release.'' 


1  Ante,  460,  note;  New  Ham]^.  Sayings  Bank  v.  Colcord,  16  N.  Hamp.  119.  In  Mil- 
ler v.^tewart,  9  Wheat.  680,  it  was  remarked  bj  Mr.  Justice  Story,  that  it  matters 
not,  "that  a  surety  may  sustain  no  iigury  by  a  change  in  the  contract,  or  that  it 
may  eyen  be  for  his  benefit.  He  has  a  right  to  stand  upon  the  yery  terms  of  his 
contract ;  and  if  he  does  not  assent  to  any  yariation  of  it,  and  a  yariation  is  made,  it 
is  fatal."  See  Wright  v.  Johnson,  8  Wend.  612  ;  Bank  of  Washington  v.  Barrington, 
2  Pennsyly.  27 ;  Basscer  v.  Young,  6  Gill  &  Johns.  243 ;  Rathbone  v.  Warren,  10 
John.  687  ;  Comeygs  t;.  Booth,  3  Stewart,  14 ;  Walbrath  v,  Thompson,  6  Hill,  640 ; 
Birkhead  v.  Brown,  6  Hill,  634 ;  S.  C,  2  Benio,  376  ;  Dobbin  v.  Bradley,  17  Wendell, 
422;  Ludlow  v.  Simond,  2  Caines  Cas.  Error,  80;  Walsh  r.  Bailie,  10  John.  180; 
Wright  o.  Johnson,  8  Wendell,  612. 

3  See  Sandclift  v.  Allen,  14  Vermont,  258. 
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STntBrr,  And  this  doctrine  seems  to  hold,  althongli  the  new  terms,  thus 

HOW  Dis-      substituted,  vary  only  in  a  slight  degree  from  those  of  the  original 
agreement. 

Thus  where  the  defendant  gave  a  promissory  note,  as  surety,  for 
a  floating  balance  due  to  a  banker  from  a  customer ;  he  was  held  to 
be  relieved,  by  the  banker  crediting  the  customer  with  the  full  amoont 
of  the  note,  without  advancing  the  money  at  the  time  ((f).  So,  where 
A.  gave  to  G.  a  promissory  note,  as  surety  for  B.,  upon  an  agreement 
that  C.  should  advance  the  amount  to  B.  by  draft  at  three  monthfl' 
date ;  and  C.  made  the  advance  immediately,  and  not  by  draft  at  three 
months :  it  was  held  that  the  surety  was  released  (  e).^  And  so,  an 
agreement  to  guaranty  the  price  of  goods  to  be  sold  on  a  credit  of 
twelve  months,  does  not  apply  to  a  sale  on  a  credit  for  a  less  peri- 
[  *467  ]  od  (/).^  But  a  guaranty,  *^in  this  form — "If  you  will  give  credit  to 
A.  B.,  I  will  be  responsible  that  his  payments  shall  be  regularly 
made, '' — means  on  a  fair  and  reasonable  credit,  according  to  the 
mode  of  dealing  between  the  parties,  and  is  not  confined  to  a  deal- 
ing according  to  the  strict  customary  credit  of  the  trade  (g)^ 

So  if  the  guaranty  be  for  a  loan  (A),  or  for  the  sale  of  goods  (i), 
the  transactions  with  the  principal  must  be  strictly  of  that  nature. 
But  it  is  said  that,  although  the  liability  of  the  surety  be  limited  to 
a  certain  sum,  the  creditor  does  not  prejudice  his  remedy  fi^ainst  the 
surety  to  that  extent,  by  trusting  the  principal  to  a  larger  amount 
The  case  of  Whitcher  v.  Hall  (k)  well  illustrates  the  rule  that,  in 
order  to  fix  the  surety,  the  terms  of  the  contract  with  the  principal 
must  be  strictly  adhered  to.  It  there  appeared  that,  by  'a  special 
agreement  between  the  plaintiff  of  the  one  part,  and  Joseph  Hall  as 
principal,  and  the  defendant  as  his  surety,  of  the  other  part,  the  plain- 
tiff was  to  let,  and  Joseph  Hall  to  take,  the  milking  of  thirty  cows, 
at  a  certain  rent  per  cow,  from  the  14th  of  February  following ;  and 
the  plaintiff  averred  performance  of  this  agreement.  The  evidence 
was  that,  on  the  14th  of  February,  Joseph  Hall  took  possession  of 
the  dairy  of  thirty  cows,  only  ten  of  which  were  fit  for  milking;  that, 
at  Lady-day,  the  plaintiff  put  two  more  milking  cows  into  the  daiiy, 
making  thirty-two ;  and  that  subsequently  the  plaintiff  and  Joseph 

((f)  Archer  v.  Hudson,  7  Boav.  651.  M.  &  P.  137. 

(e)  Bouserv.  Cox,  6  Beay.  110;  S.  C.  4        (g)  Simpson  v,  Manley,  2  C.  &J.  13. 

Beav.  379.  Where  Ho  time  is  fixed  bj  the  guarantj, 

(/)   Bacon  v.  Chesney,  1  Stark.  192.  the  usnal  credit  must  be  giyen;  Combe 

On^a  guaranty  for  six  months'  credit,  a  v.  Woolf,  8  Bing.  161,  per  Tindal,  C.  J. 
sale  at  three  months,  and  then  a  bill  at        (k)  Glyn  v.  Hertel,  8  Taunt.  208 ;  S.  C. 

three  months,  is  protected ;  Simmons  v.  2  Moore,  134. 

Keating,  2  Stark.  426.  A  guaranty  was  (ij  Evans  v.  Whyle,  3  M.  &  P.  130;  8. 
given  for  coals,  at  two  months'  credit  C.  o  Bing.  485  ;  S.  0.  M.  &  M.  468. 
from  delivery ;  and  sales  at  daily  inter-  (k)  5  B.'<fe  C.  267  ;  S.  C.  8  D.  &  Bi  22, 
vals,  on  the  terms  of  giving,  at  the  end  Littledale,  J.,  dissentiente ;  Bowmaker  v. 
of  each  month,  a  bill  at  a  month  for  the  Moore.  3  Price,  214 ;  7  Price.  223 ;  Arch- 
coals  delivered  in  the  previous  month,  er  v.  Hale,  1  M.  <&  P.  285 ;  S.  C.  4  Bin^ 
were  held  not  to  be  within  such  guaran-  464. 
ty ;  Hall  v.  Hadley,  5  Bing.  64 ;   S.  C.  2 

1  See  Birkhead  v.  Brown,  5  Hill,  634^ 

2  Walrath  v,  Thompson,  6  Hill,  oiO ;  S.  C.  2  Comstock,  225,  cited  poat»  469,  note. 
*  See  Louisville  Manufl  Co.  v,  Welch,  10  Howard,  (U.  S.)  461. 
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Hall  changed  cows  from  time  to  time,  the  plaintiff  putting  in  those  sussrr, 
which  were  fit  for  milking  and  taking  out  others  that  were  not.     In  ^bowdib- 
May,  Joseph  Hall  had  thirty-two  cows,  and  he  agreed  that  the  plain-  <3^^^™- 
tiff,  instead  of  taking  out  two  at  that  time,  should  he  at  liherty  to  ^*^^^>^^^^^ 
take  out  four  at  the  fall  of  the  year.     Accordingly,  between  the  4th 
and  20th  of  October,  the  plaintiff  did  take  away  four  cows,  thereby 
leaving  Joseph  Hall,  in  the  interim,  less  than  thirty  ;  and  it  was 
held,  that  the  plaintiff  had  discharged  the  defendant  by  such  new 
agreement. 

But  there  is  an  old  case  in  which  it  is  reported  to  have  been  deci- 
ded (Z) ,  that  if  there  be  a  guaranty  for  the  price  of  goods,  "for  a 
certain  sum  to  be  paid  at  a  future  day  ;"  and  the  goods  **be  sold  to  [  *468  ] 
the  principal  on  the  terms,  that  part  be  paid  down,  and  the  residue  at  a 
future  day,  the  guaranty  is  good  for  the  residue,  although  by  the 
bargain  all  the  money  was  to  be  paid  at  a  future  day.^ 

Again :  if,  whilst  the  instrument  of  guaranty  is  in  the  hands  of  Altering 
the  party  to  whom  it  was  given,  it  be  altered  in  any  material  par-  terms  of 
ticular,  without  the  knowledge  or  consent  of  the  surety,  it  will  be-  *'**'"'  ^' 
come  void,  and  the  surety  will  be  discharged  (m). 

But  it  is  clear  that  mere  gratuitous  forbearance  by  the  creditor,  Mere  gr»- 
without  any  binding  agreement  to  refrain  from  taking  proceedings,  i^^^^ 
cannot  exonerate  the  surety  at  law  or  in  equity  ;^  for  his  situation,  ^^  "^ 

not  dis- 
co Turner  v,  PhiUips,  H.  T.  43  EUz..    though  certainly  the  latter  was  pro  tanio  ^^"^  t^* 
B.  R.,  1  Roll.  Abr.  20,  pL  14.     Sed  qwere,    reUeved.  tmntj. 

for  here  the  Tendee  had  not  aU  the  in-        (m)  Davidson  v.  Cooper,  13  M.  &  W. 
dolgence    contemplated    by    the    surety,    343  ;  &  G.  11  M.  &  W.  778. 

1  But  see  Walrath  v,  Thompson,  2  Comstock,  225,  cited  post,  469,  note. 

2  See  Alcock  v.  Hill,  4  Leigh,  622  ;  Johnson  v,  Thompson,  4  Watts,  446 ;  Hall  v. 
C<m8tant,  2  HaU,  185 ;  United  States  v.  Simpson,  3  Pennsylv.  439  ;  Reynolds  v.  Ward, 
6  Wend.  501.  The  doctrine,  that  a  mere  delay  to  sue  the  principal  does  not  discharge 
a  surety,  is  recognised  in  the  following  cases.  Locke  v.  United  States,  3  Mason,  446; 
Oxford  Bank  v.  Lewis,  8  Pick.  458 ;  Blackstone  Bank  v.  Hill,  10  Hck.  129  ;  FuUam  v, 
Valentine,  11  Pick.  156;  United  States  ».  Kirkpatrick,  9  Wheat.  737;  Dox  ».  Post- 
master-General, 1  Peters,  (S.  G.)  326 ;  Buchanan  o.  Bordley,  4  Har.  &  M'Hen.  41 ; 
Hunt  V,  United  States,  1  Gal.  32 ;  Bum  v,  Poany,  3  Des.  604 ;  Dehuff  v.  Turbett,  3 
Yeates,  457;  Thursday «;.  Gray,  4  Yeates,  518;  Gope  v.  Smith,  8  Serg.  &R.  110; 
Commonwealth  v,  Wolbert,  6  Binn.  292 ;  Fulton  v.  Matthews,  15  Johns.  433 ;  Powell  v. 
Waters,  17  Johns.  176;  People  v.  Russell,  4  Wend.  570;  Townsend  v.  Riddle,  2  N. 
Hamp.  448 ;  Lenox  v.  Prout,  3  Wheat.  524 ;  M'Eenney  v.  Waller,  1  Leigh,  434 ;  Wayne 
V.  Kirby,  2  Bailey,  551 ;  Treasurers  v.  Johnson,  4  M'Cord,  458 ;  Shubrick  v.  Russell,  1 
Des.  315 ;  Braman  v.  Howk,  1  Black.  393 ;  Strafford  Bank  v,  Grosby,  8  GreenL  191 ; 
Hoge  V.  Penn,  1  Bland,  30;  Kennebec  Bank  v.  Tuckerman,  5  GreenL  130;  Gahn  r.. 
Neincewiez,  11  Wend.  317,  318  ;  Reynolds  v.  Ward,  5  Wend.  501 ;  Glagget  v.  Salmon, 
5  Gill  &  Johns.  314 ;  Stout  v.  Ashton,  5  Monroe,  252  ;  Norris  v.  Grumney,  2  Rand, 
323 ;  Freemans  Bank  o.  Rollins,  13  Maine,  202 ;  Sibley  v.  M'AUister,  8  N.  Hamp. 
389 ;  Sprigg  v.  Bank  of  Mt  Pleasant,  14  Peters,  204  ;  Huntress  v.  Patten,  20  Maine, 

2a 

As  to  the  effect  of  a  request  by  the  surety  to  proceed  against  the  principal,  followed 
Xp^  delay  on  the  part  of  the  creditor,  and  the  insolvency  of  the  principal,  see  Grane  o. 
NewhaU,  2  Pick.  (2d  ed.)  614,  n.  1,  and  cases  there  cited ;  Andrews  v.  Bealls,  9  Gowen, 
693 ;  Frye  v.  Barker,  4  Pick.  382  ;  Bellows  v.  Lovell,  6  Pick.  307 ;  Pickett  v.  Laud,  2 
Bailey,  608 ;  Moore  v,  Broussard,  20  Martin,  (Louis.)  277  ;  Davis  v.  Huggins,  3  N. 
Hamp.  231 ;  Manning  v.  Shotwell,  2  South.  585  ;  Treasurers  v.  Johnson,  4  M'Gord, 
468 ;  Warner  v.  Beardsley,  8  Wend.  194 ;  De  Kuff  v,  Turbett,  3  Yeates,  157 ;  Erie 
Bank  v.  Gibson,  1  Watts,  143 ;  Paine  v.  Packard,  13  Johns.  174 ;  King  v.  Baldwin,  17 
Johns.  403 ;  Manchester  v.  Sweeting.  10  Wend.  162 ;  Hancock  v,  Bryant,  2  Yerger, 
476 ;  Valentine  v.  Farrington,  8  Gowen,  58 ;  State  p.  Reynolds,  8  Mis.  96 ;  Stnder  v. 

69 
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SuBSTT,  &^d  ^^B  right  in  equity,  even  before  he  is  actuallj  damDified,  to  oom- 
H0WDI8-  pel  the  principal  to  exonerate  him,  are  not  thereby  prejudiced  (n). 
And  the  simply  taking  a  new  security  trom  the  debtor,  expressly  as 
a  further  securitj^only,  without  agreeing  to  give  him  time(o)  ;^  or 
signing  a  composition  deed,  with  the  express  reservation  of  the  right 
to  enforce  securities  (p),  does  not  affect  the  remedy  against  the 
surety.  Nor  does  the  neglect  of  the  creditor  to  examine  into  the 
accounts  of  the  debtor,  respecting  which  the  guaranty  was  given, 
discharge  the  surety  at  law,  although  an  additional  loss  was,  per- 
haps, occasioned  by  such  neglect  (q).  Nor  is  the  surety  discharged 
by  the  creditor  signing  the  certificate  of  the  principal  under  a  com- 
mission of  bankruptcy  against  him,  although  the  surety  required 
the  creditor  to  refrain  from  signing  it  (r)  ;  ^  or  by  the  fact  of  the 
principal  becoming  insolvent,  and  omitting  to  insert  the  debt  in  his 
schedule  (a). 

And  it  has  been  held,  in  equity,  that  if  a  security  be  taken 
which,  by  postponing  the  time  of  payment,  would  operate  to  release 
the  surety,  the  creditor  may  prove  by  parol  evidence,  that  an  agree- 
ment was  come  to'  between  the  parties  that  the  transaction  should 
not  have  that  operation  (t). 

(n)  See  Theobald's  Principal  and  Sure-  pany  v.  Backle,  4  Moore,  163 ;  Nares  ». 

ty,  136 ;  Philpot  v,  Briant,  1  M,  &  P.  Rowles,  14  East,  614. 
764,  per  Best,  C.  J.;  Eyre  p.  Everett,  2        (r)  Brown  ©.  Carr,  7  Bing.  608;  S.  C. 

Russ.  381 ;  Heath  t».  Key,  1  Y.  <fc  J.  434 ;  2  Buss.  600 ;  Langdale  ».  Parry,  2  D.  & 

Orme  ».  Young,  Holt,  N.  P.  C.  84 ;  Clarke  R.  337. 
».  Wilson,  3  M.  &  W.  208.  («)  Allard  v,  Kimberley,  12  M.  &  W. 

(o)  Bell  V.  Banks,  3  M.  &  G.  268 ;  3  411.    The  surety  of  the  grantor  of  aa 

Scott,  N.  R.  497 ;  Twopenny  v.  Young,  3  annuity  who  is  discharged  under  the  In- 

B.  &  C.  208 ;  S.  C.  6  D.  &  R.  269 ;  EmeB  solyent  Debtors  Act,  is  not  thereby  re- 

V,  Widdowson,  4  C.  &  P.  151.  leased;  Hocken  v.  Brown,  1  Scott,  194; 

(p)  Kearsley  v.  Cole,  16  M.  &  W.  128 ;  Cowley  v.  Bussell,  4  Taunt.  460;  and  see 

Thomas  t;.  Courtnay,  1  B.  &  Aid.  1 ;  Nich-  Abbott  v,  Bruere,  7  Scott,  763. 
ols  t;.  Norris,  3  B.  &  Ad.  41.  (i)  Per  L.  C.  Wyke  v,  Rogers.  21  L.  J., 

(q)  Trent  Navigation  Company  v,  Har-  C.  611,  613. 
ley,  10  East,  34 ;  London  Assurance  Com-  \ 


Houghton,  9  Porter,  334;  Goodman  i;.  Griffin,  3  Stewart,  100;  Heaton  v,  Hurlbert,8 
Scammon,  491 ;  Taylor  v.  Beck,  13  Illinois,  376.  It  has  been  held,  in  some  cases, 
that  if  the  surety  requests  the  creditor  to  proceed  against  the  principal  debtor,  the 
principal  debtor  at  the  time  being  solvent  but  afterwards  becoming  insolvent,  so  that 
the  surety  will  be  injured  by  the  delay,  the  surety  will  be  dischar^d  to  the  extent  h» 
18  injurei  See  Per  Curiam,  Row  v.  Culver,  1  Cowen,  246,  247  ;  King  v,  Baldwin,  17 
John.  884 ;  State  t;.  Reynolds,  3  Miss.  96 ;  Herrick  v.  Borst,  4  Hill,  660 ;  Pain  v.  Pack- 
ard, 13  John.  174 ;  Huffman  v.  Hurlbert,  13  WendeU,  377 ;  Manchester  Iron  MannC 
Go.  V.  Sweeting,  10  Wendell,  162. 

1  Green  v.  Warrington,  1  Desaus,  431 ;  Sigoumey  v,  Wetherell,  6  Metcalf,  653 ; 
Shubrick  v.  Russell,  1  Desaus.  316 ;  Norton  v,  Eastman,  4  Greenl.  621.  The  mere  re- 
ceipt of  interest  for  a  stipulated  time  in  advance  Arom  the  principal  by  the  creditor, 
after  the  note  has  become  payable,  is  not  sufficient  evidence  of  an  agreement  to  giv9 
farther  credit.  Freemans  Bank  v.  Rollins,  13  Maine,  202  ;  Crosby  v.  Wyatt,  23  Maine, 
167 ;  Central  Bank  v,  Willard,  17  Pick.  160 ;  Oxford  Bank  v.  Lewis,  8  Pick.  468 ; 
Blackstone  Bank  v.  HiU,  10  Pick.  129  ;  But  see  Crosby  v.  Wyatt,  10  N.  Hamp.  318, 
and  N.  H.  Savings  Bank  v,  Colcord,  16  N.  Hamp.  119. 

^  A  dischaige  of  the  principal  as  a  bankrupt  does  not  release  his  surety.  Moore  v. 
Walker,  1  A.  K.  Marsh.  489.  Sureties  to  a  bond  for  the  payment  of  money,  who  hftT» 
been  f^lly  indemnified  for  their  responsibilitv,  cannot  avail  themselves  of  an  insol- 
vent discharge  granted  to  their  principal,  although  such  discharge  waa  obtained  by 
the  concurrence  of  the  creditor,  and  without  such  ooncorrence  would  not  have  been 
granted.  Moore  9.  Paine,  12  Wend.  123.  AUter,  it  seems*  if  the  tmntaM  arc  not  ia- 
demnified.    Id. 
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Nor  will  the  mere  laches  of  the  creditor  in  not  calling  on  theprin-  Substt, 
cipal  so  soon  as  he  was  entitled  to  do  so,  discharge  the  surety.     Thus,  ^^w  dis- 
in  Goring  v,  Edmonds  (u),  the  fact*  were,  that  the  defendant  *=*guar-  °^^'"**^* 
anited  the  payment  of  the  price  of  goods  sold  to  his  son.     The  plain-  ^^I^"^^ 
tiflF  received  part  of  the  price,  and  afterwards  made  repeated  appli-  L    ^"^  J 
cations  for  the  residue.     More  than  two  years  having  elapsed  from 
the  time  when  the  price  should  have  been  paid,  the  son  gave  the 
plaintiff  a  bill  on  a  third  person,  wiiich  was  dishonored  ;  and  soon 
afterwards  the  son  became  bankrupt.   The  bill  did  not  appear  to  have 
been  given  bond-fide,  as  the  acceptor  was  not  a  man  of  substance^ 
nor  was  it  shown  that  he  was  indebted  to  the  drawer  at  the  time. 
The  plaintiff  gave  no  notice  to  the  defendant  that  he  had  taken  the 
bill,  or  that  it  was  dishonored,  or  of  the  state  of  the  account  with 
the  son,  or  of  the  applications  to  him  ;  but  it  was  held  that  neither 
the  lapse  of  time  nor  the  want  of  notice  of  these  facts,  had  discharged 
the  defendant  from  his  liability  as  surety. 

But  if  the  creditor  give  time  to  the  principal — that  is,  if  by  a  new  but  a  bin- 
and  valid  contract  between  the  creditor  and  principal,  to  which  the  ^^^8  *" 
surety  does  not  assent,  the  period  be  extended  at  which,  by  the  con-  ^^©^ 
tract  between  them,  the  principal  was  originally  liable  to  pay  the  time  to 
creditor  (x) — the  surety  is  clearly,  as  a  general  rule,  freed  from  re-  *^^'^  m",  . 
sponsibility   at  law    and    in    equity  (y).^       Thus    in    Combe  v.  ^^^    ' 

(u)  6  Bing.  94 ;  S.  C.  3  M.  &  P.  259.  Ex  parte  Gifford,  6  Ves.  jun.  609 ;  Rees  v. 

As  to  the  effect  of  taking  a  bill  from  the  Berrington,   2  Ves.  jun.    642.    See  the 

principal,  and    being   guilty   of  laches  cases  in  Theob.  127 ;  Fell,  142 ;  Lewis  v, 

thereon,  see    Warrington    v.    Furber,  8  Jones,  4  B.  &  C.  515,  n.    In  Boultbee  0. 

East,  242;  Phillips  v,  Astling,  2  Taunt.  Stubbs,  18  Yes.  20,  a  joint  bond  was  giyen 

206 ;  Murray  9.  King,  5  B.  &  Aid.  165  ,  by  the  principal  and  surety.    The  credit- 

Holbrow  V.  Wilkins.  1  B.  &  C.  10 ;  2  D.  &  or  took  a  mortgage  for  part,  and  a  war- 

R.  59  ;  Van  Wart  9.  Woolley,  3  B.  &;  C.  rant  of  attorney,  payable  by  instalments, 

439  ;  &  C.  5  D.  &  R.  374.  for    the    residue.    The  Chancellor  held, 

U)  Per  Chir.,  HoweU  v,  Jones,  1  Cr.  M.  that  the  surety  was  discharged,  although 

6  R.  97, 107.  the  mortgage  and  warrant  of  attorney 
iy)  Per  Tindal,  C.  J.,  Bell  v.  Banks,  3  were  taken  asprady  without  pr^'tuHce  to 

Scott,  N.  R.  497,  503 ;  Nisbet  v.  Smith,  2  any  securiiiea  held  by  the  ereditore.  See 
Bro.  C.  C.  579 ;  Burke's  case,  cited  in    note,  Moltby  v,  Carstairs,  1  M.  &  R.  562. 

1  N.  H.  Sayings  Bank  v.  Colcord,  15  N.  Hamp.  119 ;  Mariners  Bank  0.  Abbott,  28 
Maine,  285;  Gifford  v,  Allen,  3  Metcalf,  255;  Hutchinson  v.  Moody,  18  Maine,  393  ; 
Butler  V.  Hamilton,  2  Dcs.  226 ;  Ludlow  v,  Simond,  2  Caines  Oas.  in  Error,  1 ;  HiU  v. 
Bull,  Gilmer,  146  ;  Jones  v,  Bullock,  2  Bibb,  467  ;  Baird  v.  Rice,  1  Call,  18 ;  Common- 
wealth o.  Vanderslice,  8  Serg.  &  R.  452  ;  G.  Bank  o.  Woodward,  5  N.  Hamp.  99 ;  Bank 
of  SteubenTille  9.  Hoge,  6  Ham.  17  ;  Sailly  v,  Gilmore,  2  Paige,  597  ;  Ellis  v.  Bibb,  2 
Stew.  63 ;  Farmers  and  Mech.  Bank  v.  Cooley,  4  J.  J.  Marsh.  .^66 ;  Robinson  v.  Offat, 

7  Monroe,  541 ;  Norton  v.  Roberts,  4  Monroe,  492  ;  Galphin  v,  M'Kinney,  1  M'Cord, 
Ch.  297 ;  Hampton  v.  Levy,  1  M'Cord,  Ch.  112 ;  King  v.  Baldwin,  2  Johns.  Ch.  357  ; 
Neimcewiez  v.  Gahn,  3  Paige,  614  ;  Sneed  v.  White,  3  J.  J.  Marsh.  526  ;  Claggett  v, 
Salmon,  5  Gill  &  Johns.  314  ;  Gann  v,  Neimcewiez,  11  Wend.  312  ;  State  v.  Hammond, 
6  Gill  &  Johns.  157  ;  Clippinger  v,  Creps,  12  Watts,  45;  United  States  9.  Howell,  4 
Wash.  C.  C.  620;  Inge  v.  Branch  Bank  of  Mobile,  8  Porter.  108;  Greely  v,  Dow,  2 
Metcalf.  176;  Solomon  v.  Gregory,  4  Harrison,  112;  Crosby  »,  Wyatt,  10  N.  Hamp, 
318 ;  Holmes  v.  Dale,  1  Clarke,  71 ;  Harnsberger  o.  Geiger,  2  Grattan,  144.  And  the 
effect  is  the  same,  whether  the  agreement  to  give  time  is  made,  before  or  after  the  day 
of  payment  originally  fixed.  Stowell  o.  Goodenow,  31  Maine,  538 ;  Hutchinson  v. 
Moody,  18  Maine,  393 ;  Gifford  v.  Allen,  3  Metcalf,  255. 

Courts  will  not  enter  into  the  inquiry,  whether  the  delay  has  been  injurious  to  the 
surety.  See  MiUer  o.  M'Coun,  7  Paige,  452 ;  Bangs  v.  Strong,  7  Hill,  ^50 ;  Comeygs 
V.  Booth,  3  Stewart,  14;  Rathbun  v,  Warren,  10  John.  587 ;  Hoffman  «,  Hurlbert,  18 
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SuwBTY,       Woolf,  (z)  it  appeared  that  the  defendant  guarantied  the  payment  of 
HOW  DIB-     jj^Q  price  of  porter  which  was  to  be  delivered  to  J.,  the  memorandum 
containing  no  stipulation  as  to  the  term  of  credit.    The  custom  of  the 
^"^'^'^^'^^  plaintiflF  was  to  give  six  months'  credit,  and  then  sometimes  to  take 
a  bill  at  two.     The  plaintiflF,  without  the  defendant's  knowledge,  al- 
lowed three  months  to  elapse  after  the  six  months,  and  then  took  a 
promissory  note,  at  two  months,  from  J.  for  the  debt,  thus  virtually 
giving  a  credit  of  eleven  months ;  and  the  Court  held,  that  the  de- 
fendant,  as   surety,  was  exonerated  ;  upon  the  ground  that  his  sit- 
uation was  prejudiced  by  the  plaintiff  having  precluded  himself,  by 
taking  the  note,  from  proceeding,  during  its  currency,  against  the 
principal.^ 
[  *470]        So,  where  there  were  two  co-sureties,  and  the  creditor  granted  **a 
or  to  the     further  loan  to  the  principal,  and  took  a  new  security  for  that  and 
principal    |,jj^  former  loan,  and  gave  further  time  to  the  principal  and  one  of 
wvera?<»-  ^^^  sureties,  he  was  held,  by  so  doing,  to  have  discharged  the  other 
raretiee*       (a).  ^ 

Surety  on  But  the  technical  rule,  that  a  specialty  cannot  be  released  or  va- 
bond  not  ried  at  law  by  parol  agreement,  will  not  be  departed  from  in  a  court 
diBcha^ed  ^£  ^^^^  ^^^^^  j^^  favor  of  a  surety ;  although  such  agreement  pur- 
agreement  port  to  extend  the  period  limited  by  the  deed,  for  payment  of  the 
togive  debt  guarantied :  and  it  has  therefore  been  held,  that  in  an  action 
upon  a  bond  against  a  surety,  it  is  no  defence  at  law,  that  time  was 
given  to  the  principal  by  parol  agreement,  and  that  a  warrant  of 
attorney  was  accepted,  to  secure  payment  at  the  expiration  of  the 
prolonged  credit  (6)^ 

(g)  8  Bing.  156 ;  S.  G.  1  M.  &  Sc.  241.  bU,  that  relief  in  equity  can  be  obUined 

(a)  Per  Bruce,  V.  C,  Vyner  v,  Hopkins,  in  such  cases,  if  the  surety  be  prejudiced ; 
6  Jur.  389.  per  Abbott,  C.  J.,  Davey  v.  Prendergrass, 

(b)  Davey  v.  Prendergrass,  5  B.  &'Ald.  and  S.  C.  in  equity,  Nisbet  v.  Smith,  2 
187  ;  S.  C.  in  equity,  6  Madd.  124.  See  Bro.  C.  C-  679  ;  Burke's  case,  cited  in  Ez 
alsoBulteelt;.  Jarrold,  8Price,  467;  cited  parte  QiflFord,  6  Ves.  jun.  809;  and  in 
6  R  &  Aid.  192,  per  Abbott,  0.  J.     Sem-  Rees  v.  Berrington,  2  Ves.  jun.  640. 


time. 


WendeU,  377  ;  Follmer  v.  Dale,  9  Barr,  83.  It  was  held  to  be  otherwise  in  the  case  of 
a  guarantor,  in  Follmer  v.  Dale,  9  Barr,  83.  But  that  there  is  no  difference  between 
a  guarantor  and  a  surety  in  this  respect,  see  Chase  v.  Brooks,  6  ^Gushing,  60,  Per 
Dewey  J.  But  the  surety  will  not  be  discharged  by  time  being  given  to  the  principal, 
in  cases  where  the  right  to  enlarge  the  period  for  performance  or  payment,  formed 
part  of  the  original  contract,  either  expressly  or  by  implication.  See  Reddish  v.  Wat- 
son, 6  Hammond,  610 ;  Baldwin  t;.  Western  Kescrve  Bank,  6  Hammond,  273 ;  Dundas 
V.  Sterling,  4  Barr,  73 ;  Crosby  v..  Wyatt,  10  N.  Hamp.  318.  So  the  right  of  the  surety 
to  be  discharged  in  such  case  may  be  affected  by  the  usages  and  customs  of  trade, 
known  to  him,  and  relating  to  the  matter.  See  Stafford  B&nk  v.  Crosby,  8  Maioe, 
121 ;  Crosby  v,  Wyatt,  10  N.  Hamp.  318  ;  S.  C.  23  Maine.  166 ;  N.  Hamp.  Savings 
Bank  v.  £la,  UN.  Hamp.  336. 

^  The  same  principle  was  sustained  in  Chase  v.  Brooks,  6  Gushing,  43.  But  where 
there  is  a  guaranty  for  the  payment  of  the  amount  to  become  due  for  certain  mer- 
chandise, the  guarantor  is  not  discharged  by  the  fact,  that  the  creditor  takes  from 
the  principal  debtor  a  promissory  note  which  does  not  extend  the  time  of  credit 
Babcock  v.  Bryant.  12  Pick.  133  ;  Curtis  v,  Hubbard,  9  Metcalf,  322.  Where  a  guar- 
antor engaged  that  goods,  purchased  by  the  principal  debtor,  should  be  paid  for  on  a 
particular  day.  and  the  creditor  took  a  note  of  the  principal  debtor  for  the  goods, 

Sayable  on  a  previous  day,  the  guarantor  was  held  not  liable,  although  the  creditor 
id  not  require  payment  until  after  the  day  specified  in  the  guaranty.    Walrath  p. 
Thompson,  2  Gomstock,  226. 

aSeeSewall  v.  Sparrow,  16  Mass.  26;  Grane  v.  Newhall,  2  Hck.  614;  United 
States  V.  Howell,  4  Wash.  G.  G.  620;  Fleming  v.  Gilbert,  3  John.  628;  Langworthy  r. 
Smith,  2  Wendell,  687  ;  Leavitt  v.  Savage.  4  GreenL  72 ;  Locke  v.  United  States,  3 
Maaon,  446 ;  Tate  r.  Wymond,  7  Blackf.  240 ;  Soie«u«  v.  Qtegory,  4  Harrison,  112. 
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It  is  a  well-established  principle,  that  the  acceptor  of  a  bill  of  Subett, 
exchange,  and  the  maker  of  a  promissory  note,  respectively,  stand  ^^^  ^^^ 
in  the  position  of  principal-  debtors,  as  regards  the  other  parties  to  ^^^^^^ 
these  instraments ;  and  that  the  subsequent  parties  are,  in  law,  sure-  r^       ^ 
ties  to  the  holder,  for  the  parties  thus  primarily  liable ;  and  are  con-  bills  and 
sequently  discharged  from  responsibility,  if  the  holder  of  the  bill  or  not«8 
note,  without  their  consent,  release,  or  bind  or  oblige  himself  to  give 
time  to  the  acceptor  or  maker,  to  the  express  or  implied  prejudice 
of  the  other  parties  (c). 

But  in  a  modern  case  (d),  it  was  held,  that  if  a  joint  and  several 
promissory  note  be  given  by  A.  and  B.,  and  the  latter  be  surety, 
and  an  action  be  brought  against  A.,  the  surety,  B.,  is  not  discharged 
by  the  creditor  taking  from  A.,  a,  cognovit  payable  at  a  period,  before 
which  judgment  and  execution  in  the  original  action  could  not  have 
been  obtained. 

If  the  creditor  hold  collateral  securities  for,  or  funds  applicable  to  Where 
the  debt  of  the  principal,  the  negligent  loss  of,  or  injury  to  such  col-  ?^i^^^°^ 
lateral  securities  or  funds,  to  the  prejudice  of  the  surety,  will,  under  lateral  se- 
certain  circumstances,  aflFord  ground  to  the  latter  for  relief  in  equity  curitieB. 
(e).^    And  where  a  guaranty  contained  a  proviso  that,  *^before  the  [  ^471  ] 
defendant  was  called  upon,  the  plaintiff  should  avail  himself  to  the 
uttermost  of  any  bond  fide  securities  he  held  of  the  principal ;  and 
it  was  proved  that  the  plaintiff  had  neglected  to  adopt  means  to  en- 
force payment  of  a  bill,  by  a  party  who  was  shown  to  be  totally  in- 
solvent, this  was  held  not  to  discharge  the  surety  (/). 

We  have  before  referred  to  the  case  in  which  it  was  determined,  Laches  of 
that  if  a  party  agree  that,  on  being  allowed  a  commission,  he  will  ^'®^*^'- 
indorse  a  bill  to  be  given  for  goods  to  be  supplied  to  a  third  person, 
no  liabilty  to  indorse  the  bill  arises,  unless  the  creditor  proffer  it  to 
the  surety  for  his  indorsement,  within  a  reasonable  time  (^).     And 

(e)  See  HaU  v.  Cole,  4  A.  &  E.  577 :  the  v.  Courtauld,  3  B.  dc  Ad.  86. 

various  cases  on  this  subject,  Bayl.  on  B.,  (d)  Price  v.  Edmunds.  10  B.  &  C.  578. 

5th  edit.  338;   Chit.  B.,  8th  edit.  441;  (e)  See  Law  v.  East  India  Company,  4 

Rosooe  on  B.  74 ;  Theob.  Prin.  and  Surety,  Ves.  jun.  824 ;  Capel  v,  Butler,  2  S.  &  S. 

180 — 206.    An  accommodation  acceptor  is  457. 

not  discharged,  at  law,  by  time  given,  or  (f)  Muskett  o.  Rogers,  8  Scott,  51. 

a  release  by  an  indorsee  to  the  drawer ;  \g)  Payne  v.  lyes,  3  D.  &  R.  664 ;  and 

Fentum  v.  Pocook,  5  Taunt.  551 ;  Price  v.  per  Tindal,  C.  J.,  in  Goring  v.  Edmonds,  8 

Edmunds,  10  B.  &  C.  578,  584 ;  Harrison  M.  &  P.  265 ;  S.  C.  6  Bing.  94. 

•• • ----■  Willi,  __r  I  I  m  I i_     -.       -        ■  I  I  u 

1  A  creditor  who  has  his  debt  secured  by  a  surety,  and  has  also  property  pledged 
to  him  by  the  principal  debtor  as  security,  is  bound  to  keep  the  property  for  the 
benefit  of  the  surety  as  well  as  of  himself,  and  if  he  surrender  the  property  without 
the  knowledge  and  consent  of  the  surety,  he  loses  his  claim  against  the  surety  to  the 
amount  of  the  property  given  up.  Baker  v.  Briggs,  8  Pick.  122  ;  Bank  of  Manches- 
ter V,  Bartlett,  13  Vermont,  315 ;  Lichtenthaler  v.  Thompson,  13  Serg.  &  R.  157 ;  New 
Hamp.  Sayings  Bank  v.  Colcord,  15  N.  Hamp.  119 ;  Neimcewiez  v.  Gahn,3  Paige,  614 ; 
Smith  V,  Tunno,  1  M'Cord,  Ch.  443.  The  fact  that  other  security,  as  good  or  better 
than  that  surrendered,  was  substituted  for  it,  will  not  preclude  the  surety  fh>m  avail- 
ing himself  of  the  discharge.  N.  Hamp.  Savings  Bank  v.  Colcord,  15  N.  Hamp.  119. 
A  surety,  who  is  sued  alone,  is  entitled,  in  a  State  where  there  is  no  separate  chancery 
tribunal,  to  the  same  defence  in  law  which  he  would  have  in  equity.  Baker  v,  Briggs, 
8  Pick.  122.  If  the  creditor  inform  the  surety  that  his  debt  is  paid,  and  the  surety 
thereby  loses  an  opportunity  of  securing  himself  against  his  principal,  the  surety  is 
discharged,  althoueh  the  debt  was  not  in  fact  paid,  and  the  creditor  acted  under  a 
mistake  in  the  declaration  which  he  made.    lb. 

It  is  no  defence  to  a  suit  on  a  bond  tiiat  a  co-obligor  had  property,  which  has  been 
lost  by  delay  to  sue.    Bank  v.  Bartlett,  Wright,  741 ;  Stanley  v.  Lucaa,  Wright,  84. 
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SuBWT,  BO,  where  a  broker,  on  purehasing  goods  for  his  principal,  agreed, 
HOW  DI8-  fQj.  a  per-centage,  to  indemnify  him  against  any  loss  on  a  re-sale : 
it  was  held,  that  the  undertaking  was  discharged,  by  the  fact  of  the 
principal  having  had  a  fair  opportunity  of  selling  to  advantage,  of 
which  he  neglected  to  avail  himself;  and  that  the  broker  was  not  li- 
able on  a  subsequent  re-sale  at  a  loss  (A). 


SECTION   III. 

Of  the  Contract  to  Marry, 

It  must  be       A  CONTRACT  to  marry  must  in  general  be  reciprocal,  and  obliga- 
reoiprocaL  ^^^  upon  both  the  parties  (i)  ;^  and,  therefore,  an  action  on  sudi  a 
contract  may  be  maintained  by  a  man  against  a  woman  :  for,  if  the 
promise  of  the  latter  were  void,  the  engagement  of  the  man  would 
bo  nvdum  pactum  (k).     But,  where  the  contract  declared  on  was, 
that  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, would  go  to  L.  for  the  purpose  of  marrying  the  defendant^  the  de- 
fendant promised  to  marry  the  plaintiff:  this  was  held  to  be  a  suffi- 
cient consideration  to  support  his  promise  (?).^ 
Except  In     '  In  case  of  an  infant,  however,  whose  promise  is  voidable,  there  is 
the  CMC  of  j^jj  exception  to  this  rule  ;  for,  an  infant  may  sue,  though  he  is  not 

an  infant,   i«ii       '  \_  j/»        t      \  -i/*  •  \o 

liable  to  be  sued,  for  the  breach  of  a  promise  to  marry  (m),^ 
[  ®472  ]       **And  it  seems  that,  in  no  case,  is  it  necessary  to  prove  an  express 
promise  to  marry,  in  totidem  verbis;  but  the  contract  may  be  evi- 
denced by  the  unequivocal  conduct  of  the  parties,  and  by  a  general 

(A)  Curry  v.  Edensor,  3  T.  R.  524 ;  Doe  diteharge    the    defendant,     &c.,    withoat 

V.  Smith,  2  T.  K.  436.  lowing  how ;  Baker  v.  Smith,  cited  in 

(i)  See  1  Roll.  Abr.  22,  1.  6  ;  Hebden  Aglionby  v.  Toweraon,  Sir  T.  Raym.  400. 

V.  Rutter,  i  Sid.  180 ;  Rutter  v.  Hebden,  1  A  bill  in  equity  lies  to  compel  a  diBcovery, 

Lev.  147  ;  Harrison  v.  Cage,  Carth.  467.  whether  a  party  had  promised  matriage; 


(k)  Harrison  v.  Cage,  1  Ld.  Raym.  386 ;    Vaughan  v.  Aldiidge,  For.  42. 
J.  G.  1  Salk.  24.    A  promise  to  pay  money        (/)  Harvey  v 
in  consideration  of  discharging  the  de-    0.  12  Jur.  981. 


fendant  from  his  promise  to  marry  the        (m)  Holt  o.  Ward,  2  Sir.  973;  B.  C 
plaintiff,  is  binding ;  and  it  is  sufficient    Fitz.  175,  275. 
to  aver  generally  that  the  plaintiff  did 


1  *•  A  mutual  engagement  must  be  proved,  to  support  this  action,"  for  a  breach  of 
promise  of  marriage.    Per  Parker  Ch.  J.  in  VVightman  v.  Coatee,  15  Mass.  5. 

^  ''  As  the  law  now  stands,"  said  Parsons  Ch.  J.  in  Paul  o.  Frailer,  3  Mms.  71,  73, 
**  damages  are  recoverable  for  a  breach  of  promise  of  marriage."  "  It  is  the  conmioa 
law  of  our  country,  always  recognised  when  occasions  have  offered ;  and  the  occa- 
sions have  not  been  unfrequent  since  the  adoption  of  our  constitution."  "  Several 
actions  of  this  nature  have  been  before  this  court,  since  I  have  been  upon  the  beoeh, 
and  I  remember  several  when  I  was  in  practice  at  the  bar,  in  which  I  was  counsel" 
Per  Parker  Ch.  J,  in  Wightman  v.  Coates,  15  Mass.  4.  See  also  Boynton  v.  Kelleggt  3 
Mass.  189,  &  Mr.  Rand's  notes  to  Wightman  v.  Coates,  Mtwra, 

s  Willard  v.  Stone,  7  Cowen,  22 ;  Cannon  v,  Alsbury,  1  Marsh.  76 ;  Hunt  v;  F^e*  ^ 
Cowen,  475. 
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definite  nndeTstanding  l)etween  them,  their  friends  and  relations,  Contract 
that  a  marriage  is  to  take  place.^    And  where  the  promise  of  the  ™  mabby. 
man  was  proved  in  an  action  against  him,  it  was  held,  that  evidence  ^•^'^^'"^^ 
of  the  woman  having  demeaned  herself  as  if  she  concurred  in,  and  ^e^in  ex-* 
approved  of  his  promise,  sufficiently  estahlished  her  promise  to  mar-  press 
ry  him  (n).^    But  an  expression  to  third  persons  of  an  intention  to  ^ords ; 
marry  another,  not  uttered  in  the  hearing  of,  or  communicated  to 
Buch  person  by  authority  of  the  party  expressing  such  'intention, 
does  not  amount  to  a  promise  which  will  support  an  action  (o). 

Nor  need  a  promise  to  marry  be  reduced  into  writing  (p)  ;^  for  wor  in 
the  statute  29  Car.  2,  c.  3,  s.  i,  applies  to  .promises  "  in  eonddera-  ^^ti'^g; 
tion  of  marriage^  not  to  promises  to  marry  (fj).     And,  even  if  the 
promise  be  in  writing,  no  stamp  is  necessary  (r). 

So  the  engagement  is  binding,  although  the  precise  time  for  com-  nor  to 
pletiuff  it  be  not  agreed  upon  ;  and,  in  such  case,  the  law  presume  ^^^ 
that  the  parties  promised  to  intermarry  in  a  reasonable  or  conven-  definite*"^ 

time. 

(n)  Kutton  t7.  Mansell,  8  Salk.  16 ;  S.  hand,  and  said,  "  from  this  time  consider 

C.  Id.  64;  1  BL  Com.  48,  note   f2),  Chit  me  as  your  son/' — and  that  the  defend. 

edit.    In  Daniel  t).  Bowles,  3  C.  ^  P.  5o3,  ant  was  aooordinely  ;allowed  to  visit  as  a 

which  was  an  action  by  a  woman  for  suitor  or  intended  husband, 

breach  of  promise  of  marriage,  it  was  ob-  {o)  Cole  v.  Cottingham,  8  C.  &  P.  75. 

jected  that  there  was  no  evidence  of  her  (/>)    Phillpott  v,  Wallett,  3  Lev.   66 ; 

promise  to  marry  the  defendant,  so  that  Harrison  v.  Cage,  1  Ld.  Raym.  386 ;  Salk. 

there  was  no  mutuality.    But  Best,  C.  J.,  24 ;  BuL  N.  P.  280 ;  10  Ves.  439. 

held,  that  it  was  sufficient  to  prove,  that  (9)  Id.;  Cork  v.  IBaker,  Str.  34 ;  Moun- 

the  defendant  asked  the  lady's  hand  in  tacue  v,  MaxweU,  Str.  236 ;  10  Yes.  439. 

the   presence  of   herself  and  mother, —  A  subsequent  marriage  not  sufficient  to 

that  the  mother  assented, — that  the  lady  take  the  case  out  of  the  statute,  even  in 

did  not  assent,  though  she  said  nothing,—  equity,  as  a  part  performance,  Id.;  1  Ves. 

that  the  defendant    took    the    mother's  199 ;  Shaw  v,  Jakeman,  4  East,  201. 


1  *•  A  mutual  engagement  must  be  proved,  to  support  this  action ;  but  it  may  be 
proved  by  those  circumstances,  which  usually  accompany  such  a  connection ;"  Per 
Parker  Ch.  J.  in  Wightman  v,  Coates,  15  Mass.  5 ;  Wells  v.  Padgett,  8  Barbour,  Sup. 
Ct.  323 ; — from  a  man's  visits  to  a  woman,  and  his  declarations  that  he  had  promised 
to  marry  her.  Southard  v,  Rexford,  6  Cowen,  254 ;  Wightman  v,  Coates,  15  Mass.  1 ; 
Greenup  t>.  Stoker,  3  Gilman,  202.  See  Weaver  v,  Bachert,  2  Barr,  80 ;  Honey  man  v, 
Campbell,  2  Dow  &  Clark,  282  ;  Clark  p.  Pendleton,  20  Conn.  495 ;  Perkins  v.  Hersey, 
1  Rhode  bland,  493. 

^  In  Wightman  v,  Coates,  15  Mass.  1,  which  was  an  action  by  the  woman  against 
the  man  for  a  breaeh  of  promise  of  marriage,  Mr.  Chief  Justice  Parker  said  ; — "  Is  it 
then  necessary,  that  an  express  promise  in  direct  terms  should  be  proved?  A  necess- 
ity for  this  would  imply  a  state  of  public  mannei  s  by  no  means  desirable.  That 
young  persons  of  different  sexes,  instead  of  having  their  mutual  engagements  inferred 
from  a  course  of  devoted  attention,  and  apparently  exclusive  attachment,  which  is 
now  the  commoa  evidence,  should  be  obliged,  before  they  considered  themselves 
bound,  to  call  witnesses,  or  execute  instruments  under  hand  and  seal,  would  be  des- 
tructive of  that  chaste  and  modest  intercourse,  which  is  the  pride  of  our  country ; 
and  a  boldness  of  manners  would  probably  succeed,  by  no  means  friendly  to  the  char- 
acter of  the  sex,  or  the  interests  of  society."  See  the  note  of  Mr.  Rand  on  this  point, 
15  Mass.  5,  not6  (a) ;  Weaver  v.  Backert,  2  Barr,  80;  Wells  v.  Padgett,  8  Barbour 
Sop.  Ct.  323. 

^  A  contract  to  marry  another  at  the  end  of  five  years,  is  within  the  statute  of 
frauds,  and  is  voidable,  unless  in  writing ;  being  an  agreement  not  to  be  performed 
within  a  year.  Derby  v,  Phelps,  2  N.  Hamp.  515.  But  the  contrary  was  held  in  Clark 
«.  Pendleton,  20  Conn.  495. 

«  See  Ogden  o.  Ogden  1  Bland,  287. 
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CoiTTSAOT     lent  time,  upon  request  (s).^    And  where  the  defendant  stated  to 
TO  UABRT.     ^jjg  father  of  the  plaintiflF,  that  he  had  "  pledged  himself  to  marry  his 
'^'"'^^'^^^  daughter  in  six  mouths,  or  a  month  after  Christmas ;"  Lord  Ellen- 
horough  left  it  to  the  jury  to  say,  "  whether  they  would  not  pre- 
sume, from  the  circumstances,  a  general  promise  to  marry, — ^which 
the  law  would  consider  as  a  promise  to  marry  within  a  reasonable 
time ;  and  whether  the  declarations  of  the  defendant  had  any  other 
effect,  than  to  render  that  definite  and  certain,  which  before  was 
uncertain  (t)." 
Condition-        But  when  the  promise  of  the  defendant  is,  to  marry  within  a  cer- 
ro^2*7^Q^^1  tain  poriod,  or  on  certain  conditions,  it  must  be  declared  upon  *ac- 
L  J  cordingly  (w).^    And  where  the  declaration  charged  a  general  pro- 

mise, and  the  only  promise  proved  was,  that  the  defendant  would 
marry  the  plaintiff  within  a  convenient  time  after  the  death  of  his, 
the  defendant's,  father.  Lord  Kenyon  held,  that  there  was  a  fatal 
variance  between  the  declaration  and  the  evidence  (x). 
Request,  Where  the  promise  was  to  marry  on  request,  a  special  request 

oessary^  must  be  laid  in  the  declaration,  and  proved  at  the  trial;  but  if  the 
defendant  has  incapacitated  himself  from  performing  his  engage- 
ment, by  marrying  another  person,  and  the  declaration  state  that 
fact,  such  request  need  not  be  averred  (y).^ 

What  will        T)jQ  pre-enffaffement  of  the  defendant  to  another  person  forms  no 

exouse  a       '« 

party  f^om  defence  to  this  action,  as  he  cannot  thus  avail  himself  of  his  own 

performing  wrong.     Nor  is  the  promise  of  a  man  to  marry  within  a  reasonable 

time  void,  although  he  was  married  at  the  time  of  making  such 

promise  ;  because  his  wife  might  have  died  within  such  reasonable 

time  (2). 

But  if  the  parties  be  related  within  the  Levitical  degrees,  and 

their  intermarriage  be  therefore  prohibited,  their  promises  are  void, 

(r)  Orford  v.  Cole.  2  Stark.  351.  Short  0.  Stone,  8  Q.  B.  358  ;  Harrison  9, 

(s)  Harrison  v.  Cage,  Carth.  467 ;  S.  C.  Cage,  1  Ld.  Raym.  386 ;  and  see  Phillips 

1  Ld.  Raym.  386 ;  Potter  t>.  Deboos,   1  v,  Crutchley,  and  Gough  v.  Farr,  3  C.  &  P. 

Stark.   82 ;  Atchinson  v.  Baker,  Peake,  631 ;  a  C.  1  Y.  &  J.  477.    The  defend- 

Addl.  C.  103.  ant's  statement  to  the  plaintiff's  father, 

(0  Potter  Deboos,  supra;  and  see  Phil-  that  he  did  not  mean  to  perform  his  prom- 

lips  V.  Crutchley,  3  C.  &  P.  178 ;  S.  C.  1  ise,  is  a  sufficient  breach;  Oough  v.  Fair, 

M.  &  P.  239.  3  C.  &  P.  631 ;  8.  C,  not  8.  P.,  1  Y.  &  J. 

(u)  See  Cole  v,  Cottingham,  8  C.  &  P.  477.    When  the  Court  will  grant  a  new 

75.  trial  for  excessire  damages,  lb. 

(z)  Atchinson  v.  Baker,  Peake,  Addl.  (z)  Wild  v.  Harris,  7  C.  Ri)99, 1004; 

C.  103.  18  L,  J.,  C.  P.  297.    But  see  XnUward  9, 

{y)  Caines  v.  Smith,  15  M.  &  W.  189  ;  Littlewood,  5  Exch.  775. 


1  And,  in  such  a  case,  it  is  sufficient  for  the  female  suing  for  a  breach,  to  allege 
her  readiness  to  many  the  defendant,  that  a  reasonable  time  had  elapeed,  the  defen* 
dant's  failure  to  marry  her,  and  his  continued  neglect  and  refusal  to  do  so.  Clements 
V.  Moore,  11  Alabama,  35. 

5*  See  Clark  ».  Pendleton,  20  Conn.  495. 

^  See  Clements  v,  Moore,  11  Alabama,  35 ;  Greenup  v.  Stoker,  3  Gilman,  202.  It  is 
sufficient  to  show  a  promise,  and  a  refiisal  inconsistent  with  that  promise.  Greenup 
V,  Stoker.  3  Gilman,  202. 
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and  the  breacli  thereof  will  conseqaentlj  afford  no  ground  of  ao-  What  will 
tion  (a).  "°"8E  A 

In  an  action  for  breach  of  promise  of  marriage,  the  defence  was,  fbom  pbr- 
that  the  plaintiff  was  a  woman  of  bad  character,  and  evidence  was  rowoKo. 
given  of  one  instance  of  gross  misconduct ;  and  Lord  Kenyon  ad-  v^-n^^^^ 
mitted  a  witness,  to  state  the  character  which  he  had  heard  of  her 
in  the  neighborhood  in  which  she  lived ;  observing,  "  that  character 
was  the  only  point  in  issue, — that  was,  public  opinion,  founded  on 
the  conduct  of  the  party,  and  was  a  fair  subjecfc  of  inquiry ;  and, 
therefore,  what  the  public  thought  was  evidence  on  such  an  issue  (6)."^ 
So,  in  a  subsequent  case  (c),  it  appeared  that,  after  the  promise,  the 
plaintiff  had  had  a  child ;  and  Abbott,  C.  J.,  directed  the  jury,  that 
i£  they  thought  the  defendant  was  not  the  father  of  the  child,  he  was 
entitled  to  their  verdict ;  for  if  any  man  who  had  made  a  promise  of 
marriage,  discovered  that  the  person  he  had  so  promised  to  marry, 
was  with  child  by  another  *^man,  he  was  justified  in  breaking  such  f  *4:74  ] 
promise ;  and  that  if  any  man  had  been  paying  his  addresses  to  one 
that  he  supposed  to  be  a  modest  person,  and  afterwards  discovered 
her  to  be  loose  and  immodest,  he  was  justified  in  breaking  any  pro- 
mise of  marriage  that  he  might  have  made  to  her ;  but  that,  to  en- 
title a  defendant  to  a  verdict  on  that  ground,  the  jury  must  be 
satisfied  that  the  plaintiff  was  a  loose  and  immodest  woman,  and 
that  the  defendant  broke  his  promise  on  that  account ;  and  they 
must  also  be  satisfied,  that  the  defendant  did  not  know  her  charac- 
ter at  the  time  of  the  making  of  the  promise ;  for  if  a  man  know- 
ingly promised  to  marry  such  a  person,  he  was  bound  to  do  so  (e).'^ 

So  if  the  promise  was  made  by  the  defendant,  in  consideration 
that  the  plaintiff  would  have  connexion  with  him,  it  is  void ;  but,  it 

(a)  Harrison  v.  Cage,  1  Ld.  Raym.  386,    nipra. 

387.  (c)  Irving  v.  Greenwood,  1  C.  &  P.  360. 

(b)  Foulkes  v.  Sell  way,  3  Esp.  236 ;  and        (e)  And  see  Bench  v.  Merrick,  1  C.  & 
per  Lord  Kenyon,  in  Atchinson  v.  Baker,    K.  463 ;  Young  v.  Murphy,  3  Scott.  379. 


^  The  defendant  cannot  show,  by  general  reputation,  that,  after  the  plaintiff's 
promise,  another  had  supplanted  him  in  her  affections.  But  he  may  show,  that  even 
after  he  had  broken  off  all  intimacy  with  her,' she  was  guilty  of  Indecent  and  lascivi- 
ous familiarities  with  another  man.  Willard  v.  Stone,  7  Cowen,  22.  See  M'Kee  v. 
Nelson,  4  Cowen,  355.  Where,  however,  it  appeared,  that,  after  a  promise  of  mar- 
riage, the  woman  was  seduced  and  deserted  by  the  man,  and  in  consequence  thereof 
she  acquired  a  bad  character,  he  was  not  allowed  to  show,  and  avail  himself  of,  that 
character,  in  mitigation  of  the  damages,  in  an  action  brought  by  her  for  the  injury 
arising  from  the  breach  of  his  promise  and  for  seduction.  Per  Parsons  Ch.  J.  in 
Boynton  v.  Kellogg,  3  Mass.  189, 192. 

If,  in  an  action  for  the  breach  of  a  promise  to  marry,  brought  by  the  woman,  the 
defendant  give  notice,  with  his  plea,  that  he  will  prove  that  the  plaintiff  has  been 
guilty  of  fornication,  but  fail  entirely  to  show  it  on  the  trial,  the  jury  may  consider 
this  in  aggravation  of  damages.    Southard  v,  Rezford,  6  Cowen,  254. 

s  See  Palmer  v.  Andrews,  7  Wendell,  142  ;  Snowman  v.  W^rdweU,  32  Maine,  275. 
In  an  action  by  the  woman,  it  is  no  defence  for  the  man  to  prove  that  she  had  com- 
mitted fornication  with  other  men,  if,  at  the  time  of  making  the  contract,  the  defen- 
dant had  knowledge  of  the  misconduct.  And  the  result  is  the  same,  if  he  continues 
an  already  existing  contract  to  marry,  after  knowledge  of  such  misconduct  has  been 
received  by  him.  He  cannot  prove  such  misconduct  in  defence.  Snowman  v.  Ward- 
well,  32  Maine,  275. 
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What  WILL  seems,  that  if  he  renewed  his  promise  after  the  illicit  intercourae 
BtcusBA  j^i^j  taken  place,  the  subsequent  promise  would  be  binding  (/). 
ntoMPEa-  In  the  course  of  a  cause  of  this  description  (^),  the  defendant 
FORuiNo.  gave  in  evidence  manj  expressions  used  by  the  plaintiff  at  different 
times,  in  which,  speaking  of  the  defendant,  a  lady,  he  gave  great 
proof  of  want  of  feeling,  as  well  as  of  gross  manners  and  senti- 
ments ;  and  Lord  EUenborough,  in  summing  up,  said,  "  that,  notr 
withstanding  what  had  passed,  and  the  promise  of  marriage  proved, 
if  the  plaintiff  had  conducted  himself  in  a  brutal  or  violent  manner, 
and  threatened  to  use  her  ill,  a  woman,  under  such  circumstances, 
had  a  right  to  say  she  would  not  commit  her  happiness  to  such  keep- 
ing; and  she  might  set  up  such  defence,  and  it  would  be  legal;  but 
though  no  such  evidence  appeared,  which  went  to  the  ground  of  ac- 
tion, if  the  plaintiff  appeared  to  be  of  gross  manners,  and  destitute 
of  feeling,  as  he  complained  in  this  action  of  an  injury,  in  the  loss 
of  the  society  of  a  woman  which  he  appeared  never  to  have  valned, 
and  the  pleasures  of  which  society  he  seemed  little  calculated  to 
taste,  the  jury  should  take  it  into  their  consideration  in  the  verdict 
they  were  to  pronounce." 

So  Gibbs,  C.  J.,  held  at  Nisi  Prius  (h),  that,  in  an  action  against 
a  woman  for  breach  of  promise  of  marriage,  it  is  a  sufficient  excuse 
for  such  breach,  that  the  person  to  whom  she  had  given  the  promise 
turned  out,  upon  inquiry,  to  be  a  man  of  bad  character :  but  the 
mere  accusation  and  suspicion  are  not  sufficient ;  the  charges  which 
she  makes  against  him  must,  if  capable  of  proof,  be  substantiated, 
or  they  go  only  to  the  damages. 
[  **476  ]  **So  in  Atchinson  v.  Baker  (i),  it  appeared  that  the  plaintiff  was  a 
widower,  upwards  of  forty  years  of  age,  and  the  defendant  a  widow, 
about  the  same  age ;  that,  when  the  promise  was  made,  the  plaintiff 
was  apparently  in  good  health,  but  that  the  defendant  afterwards 
discovered  that  he  had  an  abscess  in  his  breast,  and  for  that  reason 
refused  to  marry  him ;  and  Lord  Kenyon  said,  **  that,  if  the  condition 
of  the  parties  were  changed  after  the  time  of  making  the  contract, 
it  was  a  good  cause  for  either  party  to  break  off  the  connection. 
Lord  Mansfield  had  held,  that  if,  after  a  man  had  made  a  contract 
of  marriage,  the  woman's  character  turned  out  to  be  different  from 
what  he  had  reason  to  think  it  was,  he  might  refuse  to  marry  her 
without  being  liable  to  an  action ;  and  whether  the  infirmity  was 
bodily  or  mental,  the  reason  was  the  same.  It  would  be  most  mis- 
chievous to  compel  parties  to  marry  who  could  never  live  happily  to- 
gether." 

So  it  seems  that  a  promise  of  marriage  is  not  binding,  if  it  be 
obtained,  or  if  the  continuation  of  the  engagement  be  procured,  by 
means  of  the  fraudulent  and  false  representation  to  the  defendant, 
or  wilful  concealment  from  him  of  the  plaintiff's  former  situation  in 
life,  and  the  circumstances  of  her  family  (k). 
So  it  is  a  good  plea  to  an  action  for  the  breach  of  a  promise  to  marry, 

(/)  See  Morton  v.  Fenn,  3  Dougl.  211.  (0  Peake,  Ad.  Ca&  103 ;  &  C.  Id.  124. 

(g)  Leeds  v.  Cook,  4  Esp.  257.  [k)  Wharton  v,  Lewis,  I  C.  &  P.  52S. 

(h)  Baddley  v.  Mortlock,  1  Holt,  N.  P.  Foote  v.  Hayne,  Id.  546. 
0. 151. 
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that,  after  the  promise  and  before  breach,  the  plaintiff  absolved  the  Wbjltwill 
defendant  from  his  promise  and  the  performance  thereof  (l).^  excuse  a 

^  PARTY 

And  the  promise  is  so  far  of  a  personal  nature,  that  the  breach  of  ^ bom  pkbp 
it  famishes  no  cause  of  action  to  the  personal  representative  of  the  fobmxno. 
partj  to  whom  it  was  made,  and  as  regards  whom  it  was  violated  ; 
at  least,  unless  there  be  laid  in  the  declaration,  and  proved,  some 
special  damage  affecting  the  personal  estate  of  the  deceased  (m).^ 


SECTION    IV. 

Of  Contracts  respecting  Services  and  Works. 

In  general. 


[  '476  ] 


1.  By  Agents. 

2.  Apothecaries,  Surgeons,  and  Chem- 

ists. 

3.  Arbitrators. 

4.  Attomies. 
6,  Authors. 

6.  Builders  and  Carpenters,  and  other 

Workmen. 

7.  CounseL 


8.  Messengers  under  Fiats  in  Bank- 

ruptcy. 

9.  Physicians. 

10.  Printers. 

11.  Servants. 

12.  Sheriffs,  and  other  Ministerial  Offi- 

oers. 

13.  Surveyors, 

14.  Witnesses. 


1.  Wherever  there  is  a  contract  to  perform  any  work,  or  to  trans-  Ih 
act  any  business,  the  law  implies  an  engagement  on  the  part  of  the 
person  undertaking  to  do  the  work,  that  it  shall  be  performed  with 
due  care,  dib'gence,  and  skill,  according  to  the  orders  given  and  as- 
sented to  (w)  ;  and, — where  there  is  no  agreement  as  to  the  price, — 

(Z)  King  V.  GiUett,  7  M.  &  W.  55.  &  S.  408. 

(m)  Chamberlain  v.  WilUamson,  2  M.        (n)  Streeter  v.  Horlock,  7  Moore,  287. 


All. 


^  But  it  is  not  a  good  defence,  that,  after  the  defendant  had  broken  his  promise,  he 
offered  to  renew  it.  Southard  v.  Rezford,  6  Coven,  25i.  See  Kelly  v.  Renfiro,  9  Ala- 
bama, 32d. 

3  Smith  V.  Sherman,  4  Cushing,  408 ;  Stebbins  v.  Palmer,  1  Pick.  71.  Loss  of  time, 
and  expenses  incurred  in  preparations  for  marriage,  are  grounds  of  damage,  directly 
incidental  to  the  breach  of  a  promise  of  marriage,  but  not  of  special  damage.  Smith 
r.  Sherman,  4  Cushing,  408. 

One  cannot,  in  an  action  for  a  breach  of  a  contract  to  marry,  recover  damages  for 
seduction ;  Weaver  v.  Bachert,  2  Barr,  80 ;  See  Burks  o.  Shain,  2  Bibb,  341 ;  Conn  v, 
Wilson,  2  Tenn.  233 ;  Baldy  c;.  Stratton,  11  Penn.  State  Rep.  316 ;  Paul  v.  Frazier,  8 
Mass.  73  ;  unless  it  appears  that  the  defendant's  promise  to  marry  was  made  with  a 
view  to  seduce,  and  then  abandon  the  plaintiff,  and  that  the  defendant  accomplished 
his  purpose  by  such  promise ;  Wells  c;.  Padgett,  8  Barbour  Sup.  Ct  323 ;  or  that  the 
defendant  in  consequence  of  the  promise  succeeded  in  seducing  the  plaintiff  and 
begat  her  with  child.  Tubbs  v.  Van  Kleak,  12  Illinois,  446.  The  damages  in  Uus 
action  are  in  the  sound  discretion  of  the  jury,  under  the  circumstances  of  each  par- 
ticular case.  Southard  v.  Rexford,  6  Cowen,  264.  But  circumstances  occurring  after 
the  commencement  of  the  suit  cannot  be  given  in  evidence  to  increase  the  damages. 
Greenup  v.  Stoker,  2  Oilman,  688 ;  ^reenleaf  v.  MoCoUey,  14  New  Hamp.  308. 
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In  osnier-    a  promise  by  the  party  who  employed  the  workman,  to  pay  him,  in 
^'        money,  a  reasonable  remuneration  to  be  ascertained  by  a  jury  (o),^ 

'^-^'^'"'^^^  Nor  will  the  fact  of  the  workman  demanding  more  than  a  reasona- 
ble price,  or  refusing  to  deliver  a  chattel  on  which  he  has  bestowed 
his  labor,  except  on  payment  of  such  larger  price,  preclude  him  from 
afterwards  sueing  for  and  recovering  a  reasonable  price  (|? ).  But 
where  a  specific  price  has  been  agreed  upon,  a  subsequent  promise, 
without  any  new  consideration,  to  pay  an  additional  sum  for  the  same 
services,  is  midum  pactum  (  j).^ 

Bight  of  Where,  however,  it  is  expressly  agreed  between  the  parties,  that 

rea^^t^of  *^^  work  shall  be  done  gratuitously,  the  contract  is  nudum  pactum^ 
and  the  party  undertaking  to  execute  the  work  is  not  bound  to  en- 
ter upon  or  perform  it ;  although,  as  we  have  seen,  he  becomes  lia- 
ble if,  having  actually  entered  on  the  employment,  he  be  guilty  of 
any  misfeasance  in  the  course  thereof,  to  the  injury  of  the  other  par- 
ty (r).^ 

(o)  Brown  v.  Naime,  9  C.  &  P.  205  ;  v,  Walters,  3  B.  &  P.  612. 
Peacock  v.  Peacock,  2  Camp.  45.  (r)  See  Elseo  v.  Gatward,  5  T.  R.  143  ; 

(p)   Hughes  V,  Lenny,  5  M.  &  W.  183.  Rex  v.  Kilderby,  1  Saund.  312  c,  n.  (2)  ; 

{q)     Harris    v.    Watson,    Peake,    72 ;  ante/37, 414. 
Brown  v.  Cramp;  1  Marsh,  567  ;  Newman 


1  And  eyen  where  there  has  been  no  contract,  but  the  work  has  been  performed  by 
one,  through  compulsion,  for  another,  whom  tho  former  was  under  no  legal  or  moral 
obligation  to  serve,  the  law  will  raise  a  promise  on  the  part  of  the  person  benefited  to 
make  the  former  a  reasonable  recompense.  Peter  v,  Steel,  3  Yeates,  250.  Where  a 
married  man  represents  himself  to  be  a  widower,  and  thus  induces  a  woman  to  many 
him,  his  wife  being  still  alive,  such  woman  may  recover  of  him  for  her  services  dur- 
ing such  time  as  she  may  live  with  him.  Higgins  v.  Breen,  9  Missouri,  497.  The 
form  of  action  by  which  a  claim  for  work  and  services,  where  there  has  been  no  special 
contract,  is  to  be  enforced,  is  general  assumpsit ;  which  is  either  indebitatus  assumpsit, 
wherein  the  plaintiff  generally  states,  that  the  defendant  being  indebted  in  a  certain 
specific  sum,  for' what  was  done  under  the  contract,  promised  to  pay  that  sum  to  the 
plaintiff ;  or  upon  a  quantum  meruit,  or  quantum  valebant^  stating  generally,  that,  in 
consideration  of  what  was  done  under  the  contract,  the  defendant  promised  to  pay 
the  plaintiff  what  he  therefor  deserved,  or  what  it  is  worth,  and  that  he  deserved,  or 
that  it  was  worth  so  much. 

Unless  there  be  a  promise  to  pay,  there  must  be  a  request  or  something  else,  from 
which  the  law  may  infer  a  promise,  to  support  an  action  for  work  and  labor.  Where 
labor  is  performed  for  the  benefit  of  another  without  his  express  request,  yet  if  he 
knows  of  the  work  and  tacitly  assents  to  it,  an  implied  promise  will  arise  to  pay  a  rea- 
sonable compensation.  James  v,  Bixby,  11  Mass.  34;  Farmington  Academy  v,  Allen, 
14  Mass.  174.  But  see  Guild  v.  Guild.  15  Pick.  129.  Where  one  employs  the  slave  of 
another,  the  law  implies  a  promise  to  pay  the  master  for  the  services  of  the  slave. 
Cooke  V.  Husted,  12  Johns.  188.    So  of  an  apprentice ;  Bowes  r.  Tibbctts,  7  Greenl.  457. 

But  labor  and  service  voluntarily  done  by  one  for  anbthcr,  without  his  privity  or 
consent,  however  meritorious  or  beneficial  it  may  be  to  him,  as  in  saving  his  property 
from  destruction  by  fire,  affords  no  ground  for  an  action.  Bartholomew  v.  Jackson, 
20  John.  28.  So  if  a  workman  be  employed  to  do  a  particular  job,  and  he  chose  to 
perform  some  additional  work  without  consulting  his  employer,  he  cannot  recover 
for  such  additional  work.    Hort  v,  Norton,  1  M'Cord,  22. 

s  Where  one  contracting  party  refuses  to  fulfil  his  agreement,  and  the  other  makes 
a  new  promise  on  condition  that  he  will  go  on  with  it,  the  latter  promise  is  not  void 
for  want  of  a  consideration.  Munroe  v.  Perkins,  9  Pick.  3t^.  Where  a  joint  con- 
tract was  made  by  two  persons,  for  a  certain  price,  to  erect  a  church,  and  was 
by  them  abandoned,  a  contract  by  one  of  the  building  committee,  in  his  own  ri^t. 
with  one  of  the  contractors  alone,  to  erect  said  house  at  the  same  price,  and  he  to  pay 
the  additional  actual  cost,  is  binding.  Morrison  i^.  Heath,  11  Vermont,  610.  See 
Adams  v.  HiU,  16  Maine,  215. 

*  See  Rutgers  v,  Lucet,  2  Johns.  Cas.  92. 
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And  a  contract  to  render  services  is  not  binding,  if  there  be  no   In  oener- 
corresponding  obligation  to  receive  them  («).  ^• 

Nor  can  an  action  be  maintained  for  services  performed,  npon  an  ^•^"v^ 
understanding  that   the    plaintiff  was   to   make  no  charge,    but 
that  he  should  receive  a  legacy  at  the  death  of  the  person  to  whom 
^they  were  rendered.^    But  the  mere  fact  of  their  having  been  per-  [  **477  ] 

(<)  See  Pilkington  v.  Soott,  15  M.  &  W.    433 ;  Sykes  v,  Dixon,  9  A.  A  E.  193. 
557 ;  Hartley  v.   Cummings,  2  C.  &  E. 


*  Little  ».  Dawson,  4  Dall.  Ill ;  -Lee  v.  Lee,  6  Gill  &  John.  309 ;  Livingston  v,  Ac- 
kerton,  5  Cowen,  531 ;  Higginson  v.  Fabre,  3  Des.  91 ;  Post,  480,  note  ;  Ehle  v.  Judson, 
24  Wend.  OS,  99 ;  Eaton  v.  Benton,  2  Hill,  576,  Unless  rendered  at  the  request  of  the 
testator :  Roberts  v.  Swift,  1  Yeates,  209 ;  or  unless  there  has  been  a  promise  to  pay 
for  the  services,  either  before  or  after  the  services  have  been  performed.  Snyder  v. 
Castor,  4  Yeates,  353,  368 ;  Ehle  v.  Judson,  24  Wend.  98,  99 ;  Baxter  v'.  Gray,  4  Scott, 
N.  K.  374.  If  personal  services  be  rendered  by  one  person  for  another,  at  the  request 
of  the  latter,  an  action  will  lie  for  them,  unless  it  appears  from  the  whole  evidence 
that  they  were  designed  to  be  gratuitotu,  and  this  is  matter  of  fact  to  be  found  by  the 
jury.    Newell  v.  Keith,  11  Verm.  214. 

A  man  turned  away  his  wife  and  daughter  without  any  provision.  After  many 
years  he  solicited  his.daughter  to  come  and  live  with  him ;  and  promised  by  letter, 
that  on  her  doing  so  she  should  heir  his  estate.  She  accepted  his  invitation.  Her 
father  subsequently  drove  her  away,  and  upon  his  death  bequeathed  all  his  estate  to 
others.  The  daughter  sued  the  executors,  under  her  father's  written  promise,  and 
vras  decreed  to  be  entitled  to  the  estate.  Gary  v.  James,  4  Desaus.  185.  See  Jacobson 
V.  Le  Grange,  3  John.  199  ;  Patterson  ».  Patterson,  13  John.  379.  Where  one  party 
has  rendered  services  for  another,  and  it  is  manifest,  fVom  the  circumstances  of  the 
case,  that  it  was  understood  by  both  parties  that  compensation  should  be  made  by 
will,  and  none  is  made,  an  action  lies  to  recover  the  value  of  such  services. .  Martin 
p.  Wright,  13  Wendell,  400 ;  Eaton  v.  Benton,  2  Hill,  576;  Quackenbush  ».  Ehle,  6 
Barbour  Sup.  Gt.  469.  But  where,  in  such  case,  a  legacy  is  left  by  a  debtor  to  his 
creditor,  of  an  amount  equal  to  or  greater  than  the  debt,  it  will  be  presumed  to 
be  [in  satisfaction  of  it.  Eaton  v.  Benton,  2  Hill,  576.  But  if  the  legacy  was 
agreed  to  be  of  a  certain  amount,  or  a  certain  piece  of  land  was  to  be  devised,  in 
payment  for  the  services,  the  value  of  the  land  or  the  amount  of  the  legacy  would 
seem  to  furnish  the  measure  of  damages  in  case  of  a  breach  of  the  contract  Jack  v. 
McRee,  9  Barr,  235;  Bash  v.  Bash,  9  Barr,  260. 

Whether,  in  an  action  by  a  daughter,  who,  after  coming  of  age,  and  being  unmar- 
ried, continued  to  reside  in  her  father's  family,  and  to  be  supported  by  him,  against 
the  administrator  of  her  father's  esiate,  to  recover  for  the  performance  of  such  useful 
services  as  it  is  customary  for  a  daughter  to  perform,  the  law  raises  the  presuYnption, 
that  she  was  entitled  to  pecuniary  compensation  therefor,  and  throws  the  burden  of 
piroof  on  the  defendant,  to  show  that  they  were  performed  without  any  view  to  such 
compensation.  Qucere,  Guild  v.  Guild,  15  Pick.  129.  In  Andrus  v.  Foster,  17  Ver- 
mont, 556,  it  was  held,  that  where  a  daughter  continues  to  reside  in  her  father's  fam- 
ily, after  her  age  of  majority,  the  same  as  before,  the  law  implies  no  obligation  on 
the  part  of  the  father  to  pay  for  the  services.  So  in  Ridgway  v.  English,  2  New  Jer- 
sey, 409 ;  although  the  daughter  resided  in  her  father's  family  four  years  after  she 
came  of  age  and  after  the  death  of  her  mother,  and  during  that  time  acted  as  house- 
keeper, and  the  father  said  to  third  persons,  after  the  service  and  after  his  daughter's 
marriage,  that  "  she  had  never  been  paid,"  and  that  **  he  meant  to  give  her  an  outfit, '^ 
but  there  was  no  evidence  of  a  special  contract,  or  of  any  promise.  So  in  the  case  of 
a  son.  Zerbe  v.  Miller,  16  Penn.  State  Rep.  488  ;  Resex  v.  Johnson,  1  Smith,  (Indi- 
ana) 81.  And  a  son  in  law.  Lovet  v.  Price,  Wright,  89.  It  is,  however,  different 
where  the  services  are  rendered  on  the  basis  of  master  and  servant,  and  not  on  that  , 
of  parent  and  child.  Steel  v.  Steel,  12  Penn.  State  Rep.  64.  And  the  same  rul6  ap- 
plies to  cases  where  the  person,  from  whom  the  copipensation  for  service?  is  claimedi 
took  the  plaintiff  into  his  family,  when  she  was  a  child,  to  live  with  him  until  she 
should  come  of  age,  and  she  continued  after  that  time  to  reside  in  his  family,  he 
standing  in  loco  parentis  to  her.  Andrus  v.  Foster,  17  Vermont,  656.  If  she  claims 
pay,  it  is  incumbent  on  her  to  show  that  the  services  werd  performed  under  such  cir- 
cumstances, as  to  justify  an  expectation  on  the  part  of  both,  that  pecuniary  compen- 
sation would  be  required.  lb. ;  Fitch  t;.  Peckham,  16  Vermont,  150 ;  Weir  v.  Weir,  3 
B.  Monroe,  647.    The  right  to  compensation  for  services,  in  such  cases,  must  depend 
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Ik  oener-    formed  in  the  es^peetation  of  receiving  a  legacy,  will  not  take  away 
the  plaintiff's  right  of  action  (0- 

So  where,  a  person  performed  work  for  a  committee,  nnder  a  reaola- 
tion  entered  bj  into  them,  "  that  any  service  to  be  rendered  by  him 
should  be  taken  into  consideration,  and  such  remuneration  be  made . 
as  should  be  deemed  right:''  it  was  held,  that  an  action  could  not  be 
maintained  to  recover  a  reward  for  such  work ;  the  resolution  import- 
ing, that  the  committee  were  to  judge  whether  any  remuneration 
had  been  earned  (u). 

So  it  has  been  laid  down,  that  if  a  person  take  a  journey  to  be- 
come bail  for  another,  he  cannot  maintain  an  action  against  him  for 
his  trouble  or  loss  of  time  in  such  journey ;  because  he  did  not  un- 
dertake the  journey  as  work  and  labor,  or  as  a  person  employed  by 
the  defendant ;  but  he  did  it  as  his  friend,  and  to  do  him  a  kind- 
ness (x). 

So  trustees  and  executors,  acting  in  those  characters  in  the  execu- 
tion of  the  trusts  confided  to  them,  cannot  charge  for  their  trauUe 
or  loss  of  time,  even  although  they  happen  to  be  solicitors  (y).^ 
And  a  director  of  a  company  incorporated  by  a  statute,  which  pro- 
vides that  the  directors  shall  manage  the  affairs  of  the  company; 
and^  which  gives  power  to  make  by-laws  under  seal,  cannot  sue  the 
company  for  his  services  in  attending  courts,  &c. ;  although  there 
be  a  resolution  of  the  court  under  seal,  that  each  director  shall  have 
a  certain  remuneration  ;  the  statute  being  silent  as  to  reward  (z). 

But  where  the  contract  was,  "  I  hereby  agree  to  enter  your  ser- 
vice as  weekly  manager,  commencing  on  Monday,  and  the  amount 
of  payment  I  am  to  receive  I  leave  entirely  to  you:"  it  was  held, 
that  it  was  thereby  implied  that  the  plaintiff  was  to  be  paid  some- 
thing, at  all  events,  for  the  services  to  be  performed  (a).^ 

(0  Baxter  v.  Gray,  3  M.  &  G.  771 ;  4  1  C.  &  P.  434. 
Scott,  N.  R.  347 ;  and  see  Osbom  v.  Gov-        (y)  1  Chit.  Gen.  Prac.  661,  563 ;  2  Id. 

emors  of  Guy's  Hospital,  Str.  728 ;  Le  17,  citing  Carmichael  v.  Willaon,  4  Bligh. 

Sage  V.  Coussmaker,  1  £sp.  188.  146,  contra, 

(u)  Taylor  v.  Brewer,  I  M.  &  S.  210.        (z)  Dunstan  v.  The  Imperial  Gas  Li^t 

As  to  the  case  of  a  party  contracting  to  Company,  3  B.  &  Ad.  126. 
do  work,  on  the  credit  of  a  particular        (a)  Bryant  ».  Flight,  5  M.  &  W.  114. 

fund^  see  Landman  v,  Entwisle.  7  Exch.  On  an  agreement  to  serve  an  apothecazy 

638;  and  ante,  221.  as  his  assistant,  at  such  salary  as  he 

(z)  Per  Park,   J.,  Reason  v.  Wirdnam,  should  think  right,  no  action  lies  if  then 

upon  the  circumstances  of  each  particular  case.  Andrus  v,  Foster,  17  Vermont,  656. 
Where  an  infant,  whilst  out  of  place,  was  permitted  to  reside  with  his  nnele,  and 
during  such  time  was  provided  with  food  and  clothing,  and  worked  in  the  same  way 
as  the  children  of  the  family,  it  was  held,  that  the  law  did  not  imply  a  contract  to 
pay  for  such  services  of  the  infant.  Defrance  v.  Austin,  9  Barr,  309.  If  a  step  father 
voluntarily  assume  the  position  of  father  to  his  step-children,  and  supports  them,  the 
law  deems  them  to  have  dealt  with  each  other  in  the  character  of  parent  and  child, 
and  not  as  strangers  ;  and  no  obligation  arises  out  of  this  posture  of  things,  on  the 
part  of  the  father  to  pay  them  for  their  services,  or  on  the  part  of  the  children  to 
pay  their  father  for  their  support.  Sharp  v.  Cropsey,  11  Barbour  Sup.  Ct.  224  ;  Lants 
V.  Frey,  14  Penn.  State  Rep.  201 ;  Williams  v.  Hutchinson,  3  Comstock,  312 ;  ante, 
145,  note. 

1  Compensation  is  in  general  provided  for  executors  in  the  United  States.  See  Tol- 
ler, Executors,  (4th  Am.  ed.)  466,  n.  1 ;  Hapgood  t^.  Jennison,  2  Vermont,  294. 

3  See  United  States  c;.  M'Daniel,  7  Peters,  1 ;  United  States  9.  Ripley,  7  Peters,  18; 
United  States  v,  Fillebrown,  7  Peters,  28. 
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So,  where  the  plaintiff  was  requested  by  the  defendant  to  show  In  GBmsa- 
*his  house,  which  was  to  let,  and  the  defendant  promised  to  make       ^^ 
the  plaintiff  a  handsome  present ;  it  was  held  that  he  was  entitled  ^*^^''"^-' 
to  recover  a  reasonable  compensation  for   that  service  (i).     And  [  ^'^ZS  J 
where  A.  entered  into  the  employ  of  B.,  under  an  agreement  that, 
if  he  was  approved  of,  B.  would  take  him  as  an  apprentice ;  and 
after  serving  B.  for  two  years,  the  contract  for  an  apprenticeship 
was  rescinded ;  A.  was  held  to  be  entitled  to  a  remuneration  for  his 
labor  during  that  period  (c). 

To  maintain  an  action  for  work   and  labor,  the  plaintiff  must  At  what 
prove  a  performance  of  the  work  accordincc  to  the  terms  of  the  con-  *^™®  ^*  "^ 
tract ;  or  if  he  has  deviated  from  those  terms,  he  must  show  that 
the  defendant  acquiesced  in  such  deviation  (d).^ 

|Vhere  a  party  undertakes  to  work  up  the  materials  of  another, 
his  right  of  action  arises  so  soon  as  he  has  done  the  work  satisfac- 
torily, and  has  given  the  other  party  an  opportunity  of  ascertaining 
whether  it  has  been  properly  done  (e). 

A  person  may,  however,  by  express  agreement,  not  only  render 
the  amount  of  remuneration  which  is  to  be  paid,  dependent  on  the 
amount  of  contingent  benefit  to  be  derived  by  the  employer ;  but 
he  may  defer  the  period  when  his  right  to  receive  the  reward  shall 
accrue,  until  the  employer  has  actually  obtained  a  given  advantage 
(/).  Thus,  in  Bull  v.  Price  (g),  the  plaintiff,  a  surveyor,  was  re- 
has  been  no  application  to  the  apothccaiy  acted  upon  within  a  reasonable  time, 
to  fix  the  salaiy ;  Owen  v.  Bowen,  4  C.  &  Thus,  the  mayor  of  the  city  of  Boston 
P.  93.  An  action  lies  to  recover  a  reward  caused  an  advertisement  to  be  published, 
offered  by  an  association  or  private  indi-  for  about  a  week,  in  the  daily  papers  of 
▼idual  on  the  apprehension,  &c.  of  a  fel-  the  city,  stating  that  there  had  been. a 
on  or  other  offender ;  see  Thatcher  v.  £ng-  frequent  and  successful  repetition  of  in- 
land, 3  C.  B.  264 ;  Smith  v.  Moore,  1  C.  cendiary  attempts,  and  offering  a  reward, 
B.  438 ;  England  v.  Davidson,  11  A.  &  E.  to  be  paid  by  the  city,  for  the  apprehen- 
856 ;  Lancaster  v.  Walsh,  4  M.  &  W.  16 ;  sion  and  conviction  of  any  persons  en- 
Williams  V,  Carwardine,  4  B.  &  Ad.  621.  gaged  in  those  attempts.  It  was  held. 
Or  discovering  a  lost  child,  &c.;  Fallick  that  this  was  not  to  be  regarded  as  an 
V,  Barber,  1  M.  &  S.  108.  •^  In  Loring  v.  unlimited  offer,  continuing  till  it  should 
City  of  Boston,  7  Metcalf,  411,  Mr.  Chief  be  formally  withdrawn,  but  as  limited  to  , 
Justice  Shaw  said  :— **  The  offer  of  a  re-  a  reasonable  time ;  and  that  it  ceased  to 
ward  for  the  detection  of  an  offender,  the  be  an  offer,  after  the  lapse  of  three  years 
-recovery  of  property  and  ^the  like,  is  an  and  eight  months.  Loring  v.  City  of  Bos- 
offer  or  pro{M)sa},  on'  the  part  of  the  per-  ton,  7  Metcalf,  409.  f  The  7  &  8  Geo.  4, 
son  making  it,  to  all  persons,  which  any  c.  29,  s.  59,  prohibits  the  advertizing  a 
one,  capable  of  performing  the  service,  reward  for  stolen  goods,  *'  with  no  ques- 
may  accept  at  any  time  before  it  is  re-  tions  asked,''  &c.,  under  a  penalty  of  50^. 
Toked,  and  perform  the  service ;  and  such  (6)  Jewry  v.  Busk,  5  Taunt.  302. 
an  offer  on  one  side  and  acceptance  and  (c)  Phillips  v.  Jones,  1  A.  &  E.  333. 
performance  of  the  service  on  the  other,  (df)  Cooper  c;.  Langdon,  9  M.  &  W.  60, 
18  a  valid  contract  made  on  a  good  oon-    67  ;  Hayden  v.  Hay  ward,  1  Camp.  180.  , 

sideration,  which  the  law  will  enforce.        (e)  Per  Maule,  B.,  Hughes  v.  J>enny,  5 
That  this  principle  applies  to  the  offer  of    M.  &  W.  183,  193. 

a  reward  to  the  public  at  large,  was  set-  (/)  It  seems,  that  if  the  defendant 
tied  in  this  commonwealth,  in  Symmes  v.  give  any  evidence  which  raises  a  doubt 
Frazier,  6  Mass.  344,  and  it  has  been  fre-  as  to  whether  the  plaintiff  was  to  be  en- 
quently  acted  upon,  and  was  recognised  titled  to  a  remuneration  for  his  services, 
in  the  late  case  of  Wentworth  v.  Day,  3  the  ontu  of  proving  that  he  was  so  enti- 
Hetoalf,  3o2."  See  Freeman  v.  Boston,  5  tied  lies  on  the  plaintiff ;  Hingeston  v, 
Metcalf,  56 ;  Gilmore  t>.  Lewis,  12  Ohio,  Kelly,  18  L.  J.,  Exch.  360. 
281 ;  Furman  v.  Parke,  1  New  Jersey,  {g)  7  Bing.  237 ;  S.  C.  5  M.  &  P.  2. 
810.    But  the  offer  or  proposal  should  be 

»  Post,  497,  498,  504. 
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iNGEinsB-    tained  bj  the  defendant,  to  negotiate  with  the  Commissioners  of 
^^         Woods  and  Forests  for  the  sale  to  them  of  certain  premises  of  the 

^^''^^^^^  defendant,  for  which  he  was  to  receive  a  commission  of  2i.  per  cent 
"  on  the  sum  which  might  be  obtained,  either  by  treaty,  arbitration, 
or  trial  by  jury."  Private  treaty  proving  unavailing,  a  jury  was 
impanelled,  by  whom  the  value  of  the  property  was  assessed  at 
4000Z. ;  but  in  consequence  of  a  defect  in  the  defendant's  title,  aris- 
ing out  of  an  annuity  charged  upon  part  of  the  premises,  which  the 
commissioners  required  the  defendant  to  buy  off,  the  money  was 
not  paid  to  her,  but  was  placed  in  the  hands  of  the  Accountant  Gen- 
eral, to  await  the  adjustment  of  the  difference.  The  plaintiff  was 
not  previously  aware  of  the  existence  of  this  charge :  but  it  was 
held,  nevertheless,  that  he  was  not  entitled  to  his  commission,  until 
the  money  awarded  was  actually  received  by  the  defendant,^  and  Tin- 
dal,  C.  J.,  observed : — "  It  has  been  contended  that  this  construclion 
would  leave  it  in  the  power  of  the  defendant  to  delay  the  plaintiff, 

[  **479  ]  ^for  an  indefinite  period,  or  to  defeat  his  claim  altogether,  by  neg- 
lecting to  receive  the  sum  his  exertions  had  entitled  her  to.  That, 
however,  is  not  a  legal  consequence.  On  general  principles,  a 
fraudulent  delay  on  the  part  of  the  defendant  to  receive  that  which 
has  been  awarded  her,  would  not  constitute  a  defence.  If  she  had 
neglected  to  receive  the  sum  found  to  be  due  to  her,  or  had  done 
any  thing  wilfully  to  prevent  the  immediate  settlement,  she  un- 
doubtedly could  not  set  up  that  in  answer  to  the  action." 

But  where  the  defendant  promised  to  pay  the  plaintiff  5J.  "  if  he 
would  provide  a  tenant  for  certain  premises,  and  get  him  350t  for 
his  lease ;"  and  the  plaintiff  procured  one  S-,  with  whom  the  defen- 
dant entered  into  an  agreement,  and  received  502.  as  a  deposit:  it 
was  held  that, — although  S.  was  unable  to  complete  his  engage- 
ment, and  the  defendant  afterwards  consented  to  release  him  from 
it,  retaining,  however,  the  50i., — the  plaintiff  was  entitled  to  recover 
the  /52.,  because  he  had  substantially  performed  his  contract  (A). 

LiBN  OF  2  A  workman  who  has  bestowed  labor  and  skill  in  the  improve- 

workmak;  ment  of  a  chattel  bailed  to  him,  has  a  lien  thereon  for  tlie  remuner- 
ation due  to  him,  whether  the  amount  was  fixed  by  the  express  agree- 
ment of  the  parties  or  not  (i).^     So,  where  a  chattel  is  delivered  to  a 

(A)  Horford  o.  Wilson,  1  Taunt.  12.  ters,  Moo.  &  M.  235  ;  see  WhiUker  on 

U)  Steadman  v.  Hocklev,  15  M.  &  W.  Liens ;  3  Chit  Com.  L.  537.    A  ccrtifica- 

55:i,  556  ;  per  Parke,  B.,  Jackson  v.  Cnm-  ted  conyeyancer  has  no  lien  for  his  e\ai^ 

mins,  5  M.  &  W.  342,  349  ;  Scarfe  v.  Mor-  es  on  deeds  deUyered  to  him,  "  with  m 

gan,  4  M.  &  W.  270,  283  ;  Beyan  v,  Wa-  in  respect  of  which  he  does  certain  bosi- 


>  Sec  Bobinson  v.  New  York  Ins.  Co.,  2  Caines,  357  ;  Miller  v,  Liyingston,  1  Gaines, 
349. 

1  Hollingsworth  v.  Dow,  19  Pick.  228 ;  Burdict  v.  Murray,  3  Vermont,  302 ;  Par- 
tridge i;.  Trustees  of  Dart.  Coll.  5  N.  Hamp.  286 ;  Grinnell  v.  Cook.  3  Hill,  491.  See 
JMoore  v.  Hitchcock,  4  Wend.  292 ;  Townscnd  v.  Newell,  14  Pick.  332.  But  where  one, 
who  had  contracted  to  finish  a  machine,  employed  a  mechanic,  without  the  knowledge 
of  the  owner,  to  perform  the  work,  disclosing  to  him  the  contract  with  the  owner,  it 
was  held,  that  such  mechanic  did  not  acquire  a  lien  in  his  own  right,  for  his  labor  on 
the  machine,  as  against  the  owner,  although  the  owner  knew  that  he  was  performing 
the  work,  while  it  was  in  progress.    Hollingsworth  v.  Dow,  19  Pick.  228. 


commis- 
sion. 
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workman,  ander  a  contract  to  perfonn  certain  work  thereon  at  an  en-  LnsN  of 
tire  price  ;  and,  before  the  work  is  completed,  the  order  is  counter-  ^o^^^^*^- 
manded,  ho^has  a  lien  on  the  chattel  for  the  price  of  the  work  ac-  ^*^'>^^^ 
tually  done  (it).     And  the  workman's  lien  attaches  on  chattels  deliv- 
ered to  him  in  different  parcels,  and  at  different  times,  provided  the 
work  done  thereon  was  done  under  one  entire  agreement  (l).     But  it 
Beems  that  no  lien  exists  if,  bj  **the  bargain,  a  future  day  of  pay-  r  0430  ] 
ment  was  agreed  upon  ;  for,  in  such  case,  the  detention  of  the  chat- 
tel would  be  inconsistent  with  the  terms  of  the  contract  (m).^ 

*  1.  Agents  (»). 

There  are  some  classes  of  agents  whose  right  to  commission  or  re-  Their 
wani  for  their  trouble,  is  regulated  by  the  custom  or  usage  of  the  ^[^^JiJt^Jf 
particular  trades,  in  which  they  are  in  the  habit  of  transacting  busi- 
ness (6)  ;  and  where  such  custom  exists,  itj  is  presumed,  in  the  ab- 
sence of  any  express  agreement  to  the  contrary,  that  the  parties  con- 
tracted for  the  reward  due  by  the  custom.  But  if  there  be  no  proof 
of  such  custom  or  agreement,  then  it  is  for  a  jury  to  estimate  the 
yalue  of  the  services  rendered  (p)  ^ 

ness  for  the  owner  of  the  deeds ;  Stead-  or  a  London  ship-broker  chartering  a 
man  v.  Hockley,  supra.  Nor  has  an  auc-  ship,  <&c.;  Brown  v.  Naime,  9  C.  &  P. 
tioneer  a  lien  on  a  mortgage  deed,  which  204;  Cohen  v.  Paget,  4  Camp.  96.  The 
was  deliyered  to  him  for  the  purpose  of  mere  introduction  of  the  contracting  par- 
obtaining  payment  of  a  sum  of  money  ties  to  each  other  will  not  entitle  the  bro- 
due  thereon ;  Sanderson  v.  Bell,  2  C.  &  M.  ker  to  his  commission.  But  if  the  intro' 
304.  A  livery-stable  keeper  has  no  lien  duction  be  the  foundation  on  which  the 
for  the  keep  of  a  horse  delivered  to  him  negotiation  proceeds,  and  without  which 
in  the  way  of  his  trade ;  Judson  v.  Eth-  it  would  not  have  proceeded,  the  broker 
eridge,  1  C.  &  M.  743 ;  Wallace  v.  Wood-  will  be  entitled  to  his  commission,  al- 
gate,  R.  &  M.  193 ;  nor  has  an  agister  of  though  the  contract  should  be  completed 
cattle  any  lien  thereon,  except  by  express  by  the  intervention  of  a  third  party ; 
agreement;  Jackson  v.  Cummins,  supra;  Wilkinson  v.  Martin,  8  C.  &  P.  1,  5;  Bur- 
Chapman  V,  Allen,  Cro.  Car.  271.  But  a  nett  ».  Bouch,  9  C.  &  P.  620.  The  actual 
trainer  has  a  lien  on  a  horse  delivered  to  earning  of  freight  under  a  charter-party, 
him  to  train  ;  Forth  v.  Simpson,  13  Q.  B.  i^  not  a  condition  precedent  to  the  right 
680 ;  18  L.  J.,  Q.  B.  263 ;  Jacobs  v.  La-  of  a  ship-broker  to  his  commission  for 
tour,  5  Bing.  130 ;  Judson  v.  Etheridge,  procuring  the  execution  of  the  charter ; 
tupra ;  and  the  owner  of  a  stallion  which  Hill  v.  Kitching,  3  C.  B.  299.  But  it 
is  used  to  cover  a  mare,  has  a  lien  on  would  appear  to  be  otherwise  if  the  bar- 
the  mare  for  his  charge  for  the  use  of  gain  goes  off  entirely,  and  the  ship  is  not 
the  stallion  ;  Scarfe  v.  Morgan,  supra.  It  employed ;  Read  v.  Rann,  10  B.  &  C.  438 ; 
would  seem  that  a  workman  who  is  em-  Broad  v.  Thomas,  7  Bing.  99.  A  spirit 
pioyed  to  weigh  or  measure  a  chattel,  has  broker  offering  rum  to  sale  ;  Stewart  v*. 
a  lien  thereon  for  his  charge.  See  per  Eahle,  3  Stark.  161.  A  ship-broker  is 
Pollock,  C.  B.  and  Rolfe,  B.,  Steadman  v.  not  a  sworn-broker  within  the  London 
Hockley,  13  M.  &  W.  653,  556  ;  HoUis  v.  regulations  as  to  brokers  ;  see  Gibbons  v. 
Claridge,  4  Taunt.  308.  Rule,  12  Moore,  539 ;  S.  C.  4  Bing.  301 ; 

{k)  Lilley  v.  Bamsley,  1  C.  &  K.  344.  see  6  Anne,  c.  16,  s.  4. 

(0  See  Marks  v.  Lahee,  4  Scott,  137.  (p)  Per  Alderson,  B.,  Brown  v.  Naime, 

(m)  Chase  v.  Westmore,  5  M.  &  S.  180 ;  9  C.  &  P.  205.  The  French  law  is  other- 
Jacobs  V.  Latour,  5  Bing.  130.  wise  : — "  Le  numdat  est  ffratuit,  s'U  n*y  a 

(n)  Russell  on  Factors,  164, 164.  convention  contraire;"  Code  Civil,  book  3^ 

(o)  As  a  London  broker  selling  ooloni-  tit  3,  c.  1. 
al  produce ;  Eicke  v.  Meyer,  3  Camp.  412 ; 

^  Nor  is  there  anj^lien  in  favor  of  a  party,  if  he  fails  to  perform  his  contract  as 
agreed,  in  reference  to  the  property.    Hodgdon  v.  Waldron,  9  N.  Hamp.  66. 

*  Commissions  were  allowed  an  agent,  although  there  was  no  stipulation  for  them, 
in  Harrison  v.  Long,  4  Des.  110.    But  a  private  agent  or  assignee  is  not  entitled  to 
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When  lost 
hj  negli- 
genoe. 


A0SNT8.  And  a  dd  credere  agent  is  one  who,  for  a  higher  commission,  guar- 

antiee to  his  principal  the  due  payment  of  the  price  of  goods  sold  by 
the  agent  to  third  persons  (q).^ 

But  wheie,  by  reason  of  gross  negligence  or  nnskillf ulness  of  the 
agent,  the  principal  derives  no  benefit  whatever  from  the  acts  of  the 
latter,he  is  not  entitled  to  claim  his  commission,  in  respect  thereof  (r).' 
Therefore,  where  a  broker  who  had  purchased  goods  for  his  principal 
on  credit,  was  induced  by  the  vendor  to  delay  the  delivery  till  the 
credit  had  expired,  when  the  buyer  refused  to  receive  them ;  it  was 

[  ^481  ]  held,  that  the  broker  could  not  claim  his  commission  («).  ^So,  if  a 
factor  has  been  guilty  of  gross  misconduct  in  selling  the  goods  of  his 
principal,  he  is  not  entitled  to  deduct  for  his  commission,  in  an  ac- 
tion for  money  had  and  reoeived  to  the  use  of  his  principal  (t).^ 
And  if  an  auctioneer  employed  to  sell  an  estate  be  guilty  of  negli- 


(0)  See  ante,  195,  Common  count  for 
BQok  oommission ;  Carmthers  v.  Graham, 
14  East,  678;  SoUy  v.  Weiss,  8  Taunt 
871 ;  8.  C.  2  Moore,  420. 

(r)  White  v.  Chapman,  1  Stark.  113 ; 
Shaw  p.  Arden,  9  Bing.  287,  290;  1 
Comjn.  on  Contr.  271,  1st  edit;  Id.  2nd 
edit  241 ;  8  Bro.  P.  C.  339,  8vo.  edit  See 
also  Stewart  v.  Kahle,  3  Stark.  161.    So 


in  the  case  of  a  London  sworn  broker ; 
Hamond  v.  Holiday,  1  C.  &  P.  384.  Such 
broker  can  charge  his  principal  only  the 
cost  price  of  articles  purchased  fbr  him, 
and  his  commission ;  Proctor  v.  Brain,  2 
M.  <b  P.  284. 

(«)  Burst  V,  Holdiny,  3  Taunt  32. 

(0  White  V.  Chapman,  1  Stark.  113. 


commissions,  unless  they  are  stipulated  for  in  the  contract  creating  the  agency.  Poag 
o.  Poag,  1  Hill,  287.  Commissions  not  originally  intended  to  be  charged  and  dis- 
claimed, shall  not  afterwards  be  set  up ;  especially  where  the  agent  got  a  legacy  for 
his  services.    Higginson  v.  Fabre,  3  I^us.  91. 

Besides  the  means  of  indemnity  which  all  agents  haye  by  action  or  set-off,  the  law 
allows  to  factors  the  additional  security  of  a  lien  upon  property  in  their  hands.  And 
they  have  not  only  a  particular  lien,  or  right  to  retain  the  thing  itself,  in  respect  of 
which  the  claim  arises,  but  also  a  general  lien,  or  right  to  hold,  not  only  for  demands 
specifically  arising  out  of  the  thing  retained,  but  also  for  the  general  balance  of  ao^ 
counts,  including  responsibilities  incurred  in  the  execution  of  their  agencies.  Knapp 
V,  AlYord,  10  Paige,  205;  Holbrook  «.  Wight,  24  Wendell,  169.  See  Dunlap's  Paie^s 
Agency,  127,  et  M9.,  and  notes ;  Buri'ill  v.  Phillips,  1  Gallison,  3G0 ;  Peisch  v.  Dickson, 
1  Mason,  9 ;  Corleis  v.  Cumming,  6  Cowen,  184 ;  HoUey  v,  Huggeford,  8  Pick.  73,  77 ; 
Biyoe  V.  Brooks,  26  WendeU,  367  ;  WUUams  v,  Littlefield,  12  Wendell,  362 ;  Sterens  k 
Bobins,  12  Mass.  180 ;  Matthews  v.  Menadger,  2  M'Lean,  145,  as  to  this  ri^t  of 
agents,  and  what  class  of  them  may  exercise  it  Stoir,  Agency,  §  351,  §1  uq,;  % 
Kent  (3d  ed.)  634-642 ;  Jordan  v,  James,  5  Ham.  99 ;  Williams  v.  litUefield,  12  Wen- 
dell, 362. 

Where  a  fiictor  had  indorsed  bills  of  exchange  for  his  principal,  this  liability,  with 
a  reasonable  apprehension  of  danger,  gare  him,  as  flictor,  a  lien  on  a  bill  then  in  hit 
hands  belonging  to  his  principal,  to  meet  the  eyent  of  his  indorsements ;  and  the 
circumstance  of  the  factor's  receiving  a  commission  on  the  indorsement  of  biUs,  lb 
not  Tiewed  as  in  any  way  affecting  the  general  question,  as  to  his  lien  as  factor. 
Hodgson  V.  Payson,  3  Har.  &  J.  339 ;  Bradford  v.  Kimberly,  3  Johns.  Ch.  434 ;  Murray 
V.  Tolland,  n>.  573 ;  Hendricks  v.  Bobinson,  2  lb.  309. 

1  Ante,  195,  and  notes ;  Ihinlap's  Paley's  Agency,  41,  and  note ;  Story,  Agency,  § 

s'stoij,  Agen<7,  $  331 ;  Dodge  v.  Tileston,  12  Pick.  828;  Tindal,  C.  J.,  in  Shaw  r. 
Arden,  9  Bing.  287  ;  Clark  o.  Moody,  17  Mass.  152 ;  DunUp's  Palsy's  Agem^,  105, 
106,  and  notes. 

*  A  consignee  or  factor,  making  adyanoes  on  the  goods  of  his  consignor,  or  princi- 
pal, to  an  amount  eyen  beyond  their  yalue,  is  yet  bound  to  obey  the  instmctums  of 
the  latter,  as  to  the  time  of  sale,  though  there  be  no  agreement  to  that  effect  And 
if,  being  instructed  to  seU  immediately,  he  reftise  the  first  offer,  in  expectation  of  a 
more  &yorable  market,  and  afterwards  sell  at  less  than  the  offvr,  he  cannot  reooyer 
from  his  principal  more  than  the  difference  between  his  adyanoe  and  the  amount  the 
goods  would  haye  brought,  if  he  had  sold  when  he  ought^  eyen  thov^  he  aotad  in 
perfect  good  fiuth.    BeU  v.  Palmer,  6  Cowen,  ^28, 
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genoe,  or  unfikillfalness,  whereby  the  sale  becomes  Imgatory,  he  is    AanmL 
not  entitled  to  recover  from  the  vendor  any  compensation  for  his  v.^'v^w/ 
trouble  (u).^ 

But  if  the  principal  derive  any  benefit  from  the  act  of  his  agent, 
the  latter  is  entitled  to  a  proportionate  compensation  (x) ;  and  it 
appears  to  have  been  the  opinion  of  Lord  Kenyon,  that  an  agent 
who  acts  band  fide  on  the  best  advice  he  is  able  to  obtain  in  the  af- 
fairs of  his  principal,  is  not  liable  for  the  consequences  (y).^ 

An  agent  cannot  recover  a  commission  upon  any  transaction  which  ?'  illegal- 
is,  in  itself,  necessarily  illegal,  e.  g.,  for  effecting  a  sale  of  shares  ^^Jf^^ 
in  an  illegal  aftociation  or  undertaking  (e).  But  he  may  recover 
commission  for  doing  an  act  for  his  principal,  although  such  act 
would  be  illegal,  if  certain  requisites  were  not  afterwards  complied 
with  by  the  principal, — the  agent  not  being  employed  to  perform 
them ;  as  for  obtaining  an  insurance  on  a  voyage,  for  which  a  li- 
cense is  necessary  (a).' 

So  a  person  who  acts  in  London  as  a  sworn  broker,  but  who  is  Sworn 
not  qualified  to  act  as  such,  according  to  the  provisions  of  the  6  ^'^^'^' 
Anne,  c  16,  cannot  recover  his  commission  (6).     But  he  may  recover 
his  advances  (c).    And  if  a  broker  be  duly  qualified  to  act  under  that 
statute,  he  can  recover  his  commission,  although  the  transaction  in 
respect  of  which  he  claims  it,  involved  a  breach  of  the  regulations 

(tt)  Denew  «.  DavereU,  3  Camp.  451  *;  stock     CompanieB     Registration     Act,'' 

Jones  V.  Nanney,  M'Olel.  25.  Young  o.  Smith,  15  M.  &  W.  121 ;  Loonie 

(z)  Per  Best,  G.  J.,  Hamond  v.  Holiday,  «.  Oldfield,  9  Q.  B.  590 ;  CNeil «.  Brindle^ 

1  0.  <b  P.  884 ;  Russell  on  Factors,  187.  lb.  582,  592. 

(y)  See  Miles  v.  Bernard,  Peake,  Add.         (a)    Haines  v.    Busk,  5  Taunt  £f21 ; 

Cas.  61 ;  see,  however,  per  Abbott,  0.  J.,  Fomin  v.  Oswell,  3  Camp.  357. 
Moneypenny  v.  Hartland,  1  C.  &  P.  352,        (6)  Cope  v.  Rowlands.  2  M.  &  W.  149 ; 

354.  and  see  Milford  «.  Hughes,  16  M.  &  W. 

(2)  Josephs  V,  Pebrer,  3  B.  <&  C.  639  ;  S.  174 ;  Gibbons  tf.  Rule,  4  Bing.  301 ;  S.  C. 

C.  5  D.  &  R.  542.    See,  sjb  to  transactions  2  Moore,  539. 
within  the  7  &  8  Vict.  0.  110,  "Joint-        (e)  Pidgeon  v.  Bnrslem,  3  Exch.  465.     « 

ifiee  Dodge  «.  Tileston,  12  Pick.  328;  Hamond  v,  HoUday,  1  C.  &  Payne,  884. 
Where  an  auctioneer,  in  making  an  entry  of  a  sale  in  his  sale  book,  omitted  to  com- 
ply with  the  requirements  of  the  statute  (of  New  York,)  regulating  sales  at  public 
auction,  in  consequence  of  which  the  sale  could  not  be  enforced,  and  the  owner  of  the 
property  suffered  a  loss  on  a  re-sale ;  it  was  held,  that  the  auctioneer  being  answera- 
ble only  for  gross  negligence  or  ignorance,  was  not  liable  in  damages ;  the  act  having 
been  recently  passed,  being  of  doubtfdl  construction,  and  not  having  received  a  ju- 
dicial interpretation.    Hicks  v.  Mintum,  19  WendeU,  550. 

'  An  agent,  without  reward,  will  not  be  required  to  use  more  diligence  than  would 
be  used  by  a  prudent  man  in  the  management  of  his  own  oonoerns.  Pate  v,  M'Clure, 
4  Rand.  164. 

Where  an  agent,  acting  bontt  fdt^  and  without  fkult  in  the  proper  service  of  his 
principal,  is  subjected  to  expense,  or  sued  on  any  contract  made  by  him,  or  for  an 
act  done  pursuant  to  his  authority,  the  law  implies  that  the  principid  wiU  indemnity 
and  reimburse  him  for  the  expense.  PoweU  v.  Newburgh,  19  Johns.  284.  See  also 
Ramsay  v.  Gardner,  11  Johns.  439 ;  Gower  v.  Emery,  18  Maine,  79 ;  ante,  443. 

*  Dunlap's  Paley's  Agency,  102,  and  notes.  In  a  case  between  a  i^rincipal  and  hit 
agent,  in  which  the  latter  seeks  to  shelter  himself  behind  his  own  illegal  act,  in  an 
illegal  transaction,  the  reason  as  to  oonstructive  knowledge  does  not  hold,  and  the 
Iaw  wiU  not,  on  the  principle  of  oonstructive  notice,  work  injustice,  by  suljecting  the 
prinoipal  to  the  consequences  of  an  illicit  transaction,  whether  he  had  any  participa- 
tion in  it  or  not,  to  enable  the  agent,  the  actual  violator  of  the  law,  anc|  entitled  to 
no  favor,  to  take  advantage  of  his  own  wrong,  and  cheat  Mb  en^plciytf;  CJiAppeU  v, 
Wyduun,  4  Bar.  &  J.  560,    See  Stor^,  Agex^y,  §  890,  €(  m;, 
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AoxHTs.     nnder  which  he  was  admitted  to  act  as  a  broker,  by  the  Court  of 
v^^v-^/  Mayor  and  Alderman  (d.) 

So  a  person  who  acts  as  an  appraiser  cannot  recover  his  commis- 
AppraiBer.  sion,  if  he  be  not  duly  licensed  under  the  46  Geo.  3,  <;.  43,  a.  5  (e). 

[  **482  ]  •2.  Apothecaries  and  Surgeons  (/). 

EflTect  of  1.  By  the  55  Geo.  3,  c.  194,  s.  21,  as  explained  and  amended  by 

the  JjwtA-  the  6  Geo.  4,  c.  133,  s.  5,  it  is  provided,  that  no  apothecary  shall  be 
^c^,  allowed  to  recover  {g)  any  charges  (A)  claimed  by  him,  in  any  court  of 

law,  unless  such  apothecary  shall  prove  on  the  trial,*  that  he  was  in 
actual  practice  as  an  apothecary,  onii)  the  1st  of  August,  1815,  or 
that  he  has  obtained  a  certificate  from  the  Apothecaries'  Company, 
authorizing  him  to  practice  as  such.  And  upon  this  enactment  it  has 
been  held,. that  if  it  appear  on  the  face  of  a  promissory  note,  that 
it  was  given  to  an  apothecary  for  attendance  and  medicines  provided, 
he  must,  in  an  action  on  such  note,  prove  that  he  is  certificated,  or 
within  the  exception  contained  in  the  55  Geo.  3,  c  194  (A). 

But  it  is  sufficient  for  an  apothecary  to  prove  a  certificate  (Z)  from 
the  society  of  apothecaries,  without  proving  an  apprenticeship  serv- 
ed (m)  ;  and  he  may  recover  for  medicines  supplied  to  a  patient  in 
London,  although  he  has  only  a  country  certificate — ^at  all  events, 
unless  such  defence  be  specially  pleaded  (n). 

And  the  above  statutes  do  not  relate  to  physicians  (o),  chemists, 
or  druggists  ;  nor  do  they  interfere  with  the  privileges  vested  in  the 
universities,  or  in  the  colleges  of  physicians  or  surgeons,  or  in  the 
society  of  apothecaries,  except  where  express  provision  is  made  to 
that  efiect  (p). 

(d)  Kemble  v.  Atkins,  Holt,  N.  P.  C.  persons  constituting  the  court,  of  which 

427.  *  signatures  he  proved  one,  and  gare  other 

(«)  Palk  V.  Force,  12  Q.  B.  666.  evidence  to  show  that  the  document  was 

•  (/)  See,  further,  Wilcock,  on  the  Laws  genuine,  and  that  he  obtained  it  from  the 

of  the  Medical  Profession.  Court  of  Examiners ;   it  was  held,  that 

(g)  Semble,  that  he  could  not  setoff  his  this  evidence  was  sufficient,  and  that  he 

charges,  if  not  qualified.  was  not  bound  to  prove  the  handwriting 

(A)  Unless  qualified,  he  cannot  recover  of  the  members  of  the  Court  of  Examin- 

even  for  the  phials ;  Steed  v.  Henley,  1  C.  ers  ;  Walmsley  v.  Abbott,  3  B.  &  C.  218 ; 

&  P.  574.  a  C.  5  D.  &  R.  62.    And  it  has  been  held, 

(i)  See  Apothecaries'  Company  v,  Roby,  that  a  license  from   the    Apothecaries' 

5  B.  &  Aid.  949.  Company  to  a  person  of  the  same  name 

(Ar)  Blogg  V,  Pinkers,  1  R.  &  M.  125 ;  as  the  plaintiff,  is  sufficient  prnm  fadt 

see  Qremare  v.  Le  Clerc  Bois  Valon,  2  proof  of  his  right  to  practise;  Simpson 

Camp.  146.  v.  Dismore,  9  M.  &  W.  47.    Form  of  ce^ 

(/)   Before  the  passing  of  the  8  &  9  tificating  in  London,  &c.;    Chadwick  v. 

Vict.  c.  113,  it  was  held,  that  there  must  Bunning,  R.  &  M.  307. 
be  proof  that  the  seal  affixed  to  the  cer-        {m)  Sherwin  v.  Smith,  1   Bing.  204 ;  S, 

tificate  was  the  genuine  seal  of  the  socie-  C.  o  Moore,  30.    In  an  action  for  the  pen- 

ty,  or  the  certificate  would  not  be  suffi-  alty,  it  is  for  defendant  to  prove  his  oer- 

cient  evidence ;  Chadwick  v.  Bunning,  1  tificate ;  Apothecaries'  Company  v.  Bent* 

R.  &  M.  306 ;  2  C.  A;  P.  106.    Whether  ley,  R.  &  M.  159. 

such  evidence  is  now  necessary,  quosn  f        (n)  Youfig  v,  Qeiger,  6  C.  B.  541 ;  8.  C. 

But  where  an  apothecary,  in  an  action  18  L.  J.,  C.  P.  40. 

for  his  bill,  produced  in  evidence  a  certif-        (o)  But  a  physician  with  a  ^^^f^^  ^' 

icate,  purporting  to  be  granted  by  the  ploma  only  is   within  the  prohibition; 

Court  of  Examiners  of  the  Apothecaries'  Apothecaries'  Company  v,  Collins,  4  B.  & 

Company,  and  bearing  twelve  signatures,  Ad.  604. 

purporting  to  be  the  signatures  of  the        {p)  See  sectiona  28  and  29  of  55  Geo. 

S. 
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But  if  an  apothecary  or  surgeon  assume  the  character  of  a  ^hysi-  Afothi- 
cian,  and  induce  his  patients  to  helieve  that  he  has  a  diploma,  he  *'^""*' 
cannot  maintain  an  action  for  his  fees  (y).  v-^^v^^^^^ 

As  to  the  exception  in  the  ahove  statutes,  it  has  been  held,  that  if  I  *^83  j 
a  party  did  not  keep  any  shop,  or  make  up  the  prescriptions  of  phy- 
sicians, before  or  on  the  1st  of  August,  1815,  he  cannot  be  consid- 
ered to  have  been  in  practice  as  an  apothecary  on  that  day,  although 
he  had  previously  been  in  the  habit  of  curing  certain  local  com- 
plaints (r).  So,  the  acting  as  a  surgeon  or  accoucheur,  or  the  sup- 
plying medicine  to  a  friend  («),  is  not  practising  as  an  apothecary 
within  the  meaning  of  the  acts»  Nor  ier  the  administering  medicines, 
while  in  the  service  of  an  apothecary  as  his  assistant,  a  practising 
within' the  meaning  of  the  acts,  although  the  patients  paid  the  assis- 
tant, and  not  the  master  (t). 

The  5th  section  of  the  55  G^o.  3,  c.  194,  describes  the  duty  of  an 
apothecary  to  be,  "  to  prepare  with  exactness  and  to  dispense  such 
medicines  as  may  be  directed  for  the  sick  by  a  physician  lawfully 
licensed/'  And  a  penalty  is  imposed  for  not  observing  the  directions 
of  the  prescription.  But  a  person  who,  without  being  certificated, 
advises  patients,  and  compounds  and  sells,  medicines  recommended 
by  himself,  is  liable  to  the  penalty  under  section  20,  although  he 
does  not  and  cannot  make  up  prescriptions  (u).  And  an  apothecary's 
apprentice,  who  att^ded  patients  in  that  capacity  in  the  absence  of 
his  master,  and  resided  for  that  purpose  in  a  secondary  establish- 
ment of  the  master,  eight  miles  from  the  residence  of  the  latter, 
was  held  to  be  liable  to  the  penalty  imposed  by  that  section,  for 
practising  as  an  apothecary  (x). 

In  Towne  v.  Lady  Gresley  (y),  it  appeared  that  the  plaintifi*,  an  When  en- 
apothecary,  who  sued  for  his  bill,  charged  both  for  medicines  and  at-  cjJJ[^*?^jp 
tendances.     Best,  C.  J.,  however,  said,  '^  an  apothecary  may  charge  attendan- 
for  attendances  if  he  please,  and  then  the  jury  will  say  what  is  rea-  <»8* 
sonable  for  these  attendances  ;  or  he  may  charge  for  the  medicines 
he  sends,  but  he  cannot  be  permitted  to  charge  for  both.''     But  in 
the  subsequent  case  of  Handey  v.  Hewson  (2),  Lord  Tenderden,  C. 
J.,  held,  that  a  surgeon  and  apothecary  may,  besides  his  charge  for 
medicines,  recover  such  charges  for  attendance  as  the  jury  shall  con- 
sider fair  and  reasonable.     And  it  would  now  appear  to  be  settled, 
that  there  is  no  rule  of  law  *which  prevents  an  apothecary  from  ma-  [  *484 
king  distinct  charges  for  attendances  and  for  medicines ;  and  that, 
whether  a  patient  be  liable  to  a  separate  demand  for  such  attendances, 
is  a  question  to  be  decided  bythe  jury,  on  facts  proving  or  disproving 
a  contract  to  that  effect,  or  the  reasonableness  or  unreasonableness 
of  making  such  a  demand,  in  the  circumstances  of  the  particular 
case  (a). 

{q)  Lipscombe  v.  Holmes,  2  Camp.  441.  B.  &  Ad.  625. 

g)  Thompson  v.  Lewis,  3  C.  &  P.  483 ;        (z)  Apothecaries'  Companj  v.   Green- 

.  Moo.  <fe  M.  266.  wood,  2  B.  <b  Ad.  708. 
(«)  Woodward  v.  Ball.  6  C.  &  P.  677.  (y)  3  C.  &  P.  681. 

]t)  Brown  v,  Robinson,  1  C.  &  P.  264.  {z\  4  C.  &  P.  110. 
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m)  Apothecaries'  Company  v.  AUen,  4        (a)  Morgan  v,  HaUen,  8  A.  &  E..  488. 
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It  is  enacted  by  the  statute  8  Hen.  8,  e.  11,  s.  1,  that  nooneshall 
act  as  a  surgeon  (b),  within  the  city  of  London,  or  seven  miles  round, 
unless  he  be  examined  and  licensed  by  the  College  of  Surgeons,  un- 
der the  penalty  of  51  per  month.  And  upon  this  statute  Lord  El- 
lenborough  appears  to  have  been  of  opinion  (e),  that,  as  it  contains 
no  distinct  prohibitory  clause,  a  person  may,  though  unlicensed, 
maintain  an  action  for  business  done  by  him  as  a  surgeon,  within 
the  limits ;  and  that,  at  any  rate,  it  was  incumbent  upon  the  defen- 
dant in  such  action,  to  prove  that  the  plaintiff  was  not  regularly 
licensed,  according  to  the  statute  (d).  But  the  former  of  these 
opinions  cannot  now  be  considered  good  law  (e)} 

In  Allison  v.  Hay  don  (/),  it  was  held,  that  a  surgeon  who  it  fwi 
an  apothecary f  cannot  sue  for  medicine  furnished  by  him  during  his 
attendance  on  a  patient  laboring  under  typhus  fever, — ^which  cannot 
be  considered  a  surgical  case ;  because  the  being  a  member  of,  and 
having  a  certificate  from  the  College  of  Surgeons,  does  not  qualify 
the  party  to  act  as  an  apothecary  in  a  case  strictly  within  the  prov- 
ince of  an  apothecary.  But  it  would  seem  that  a  surgeon  is  entitled 
to  recover,  for  whatever  medicine  may  be  necessary  for  the  purpose 
of  removing  a  complaint,  which'  it  is  the  duty  of  a  surgeon  to  attend 


(b)  i.  «.  for  profit.    See  34  &  85  Hen.  8    Camp.  146:  aed  vide  Blogg  v.  Pinken,  1 
c.   8,  8.  3,  Com.  Dig.  tit.  "Physicians,"    K  <&  M.  125. 


(D.)  ;  see,  as  to  the  College  of  Surgeons, 
&c.,  18  Oea  2,  o.  15. 

(c)  Gremare  v.  Le  Clerc  Bois  Valou,  2 
Camp.  144. 

(d)  Gremare  v.  Le  Clerc  Bois  Valon,  2 


(«)  See  Cundell  p.  Dawson,  4  C.  &  376. 
')  4  Bing.  619  ;  a  C.  1  M.  dk  P.  688 ; 
ana  see  Piront  v,  Mavall,  3  DowL  &  L 
531. 
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1  The  Statute  of  Massachusetts,  1818,  ch.  113,  §  1,  which  proTided  that  no  peiwm 
practising  physic  or  surgery,  shall  be  entitled  to  the  benefit  of  the  law  for  the  re- 
covery of  his  fees,  unless  he  shall  hare  been  licensed  by  the  Massachusetts  Medical 
Society,  or  graduated  a  doctor  in  Medicine  in  Harvard  University,  was  held  to  he  eon- 
stitutional,  in  Hewitt  v.  Charier,  16  Pick.  353.  This  statute  applied  to  practitionerf 
living  without  the  State  as  well  as  to  those  within  it.  Spaulding  v.  Alfora,  1  Pick.  33. 
Since  the  repeal  of  the  above  act,  an  unlicensed  physician  or  surgeon  may  maintain 
an  action  for  professional  services  rendered  before  the  repeaL  Hewitt  v.  Wiloox,  1 
Metcalf,  154.  But  see  Nichols  v.  Poulson,  6  Ohio,  305,  where  it  was  held,  that  an 
agreement  to  pay  for  medical  services  void  under  the  statute  of  Ohio,  1824,  is  not 
rendered  valid,  by  the  repeal  of  that  act  See  also  to  the  same  efteot,  Warren  v.  Sue* 
by,  12  Vermont,  146,  and  Bailey  r.  Mogg,  4  Denio,  60. 

A  physician  not  licensed,  in  a  state  where  a  license  is  required  by  law,  cannot  r»* 
cover  for  medical  attendance,  though  he  admiuisters  medicines  for  which  he  has  ob- 
tained a  patent ;  Smith  v,  Tracy,  2  Hall,  465 ;  Jordan  v.  Overseers  of  Dayton,  4  Ohio, 
294 ;  Thompson  v.  Staats,  15  Wendell,  395 ;  or  uses  only  vegetable  remedies  of  do- 
mestic origin  ;  Bailey  v.  Mogg,  4  Denio,  60.  Acts  regulating  the  practice  t>f  physi- 
cians and  apothecaries  have  been  passed  in  Maryland :  See  &rry  v.  Scott,  2  Harr.  ft 
Gill,  42  ;  In  South  Carolina,  Westmoreland  v.  Bragg,  2  Hill,  S.  C.  414 ;  In  Georgia, 
Bowen  v.  Smith,  8  Georgia,  74;  New  V'ork,^  Tunmerson  v.  Morrison,  14  Johns.  369; 
AUcott  V.  Barber,  1  Wendell,  526.  But  aU  prior  statutes,  prohibiting  unlioensed  ^J- 
sicians  from  recovering  a  compensation  for  their  servioes,  were  repealed  in  New  lork 
by  statute  of  1844. 

The  statute  of  Ohio,  imposing  a  tax  on  physicians  and  attorneys,  is  oonsUtutioDaL 
State  &.  Hibbard,  3  Ohio,  63 ;  State  v.  Proudfit,  lb. ;  State  v.  Georley,  5  Ohio,  21. 

In  Indiana  a  physician  may  sustain  an  action  for  his  fises  ;  Judah  v,  M'Namee,  8 
Blackf.  269 ;  So  in  New  York :  M'Pherson  v.  CheadeU,  24  Wendell,  15 ;  Mmmm^a- 
setts :  M'LaUen  v.  Adams,  19  Pick.  333.  As  to  Maine,  see  Towle  «.  Marrett,  3  GreenL 
22 ;  Thompson  v.  Hazen,  25  Maine,  104.  Physicians  and  surgeons  are  entitled  to 
recover  for  the  services  of  their  students  in  attendance  upon  their  patieata.  Wtfinf 
V.  Monroe,  C.  P.,  4  Wendell,  200.    See  Post,  501,  and  note. 
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to  and  cure,  provided  the  medicine  lie  administers  be  clearly  ancillary  Bumsons. 
to  his  duty  as  a  surgeon  (g).     And  it  has  also  beeo  decided,  that  the  >^^>^^^ 
fact  of  a  surgeon,  who  is  not  licensed  as  an  apothecary,  dispensing 
medicines  in  a  surgical  case,  will  not  prevent  him  from  recovering 
for  his  surgical  advice  (A). 

But  if  a  surgeon  furnish  a  bill  to  his  patient,  leaving  a  blank  for 
^his  charge  for  attendance,  and  the  patient  pay  a  certain  sum  on  [  ^485  ] 
that  account,  the  surgeon,  as  he  made  no  specific  charge,  is  bound 
by  the  sum  so  paid,  and  can  recover  no  more  (A;). 

ChemUU  and  druggisU  are  confined,  in  the  due  exercise  of  their  Chemists 
business,  to  the  preparing,  compounding,  dispensing,  and  vending  ^^^""^ 
drugs  and  medicines,  and  medicinal  compounds  (2).     They  cannot, 
therefore,  give  advice  or  attend  a  patient,  or  administer  medicines 
for  profit ;  and  they  can  only  recover  for  the  value  of  the  medicines, 
if  not  qualified  to  act  as  apothecaries  or  surgeons  (m). 

2.  The  law  implies  an  undertaking  on  the  part  of  apothecaries  Implied 
and  surgeons,  that  they  will  use  a  reasonable  degree  of  care  and  ^^^^^^'^ 
skill  in  the  treatment  of  their  patients  (n).^     This  is  the  implied  men. 
duty  of  a  medical  practitioner ;  and  he  is  responsible  to  his  patient 
for  the  breach  of  it,  as  for  a  tort ;  although  the  patient  was  not  the 
party  who  retained,  or  was  to  remunerate  him  {6),     And  for  gross 
carelessness  or  unskilfulness  an  action  lies,  although  no  reward  was 
to  be  given  ^). 

If  the  patient  be  rather  injured  than  benefited,  in  consequence  of 
any  gross  unskilfulness  or  carelessness  on  the  part  of  his  medical 

(g)  Apothecaries'  Company  r.  Lotinga,  regularly  qualified  or  not,  either  by  gross 
9  M.  &  Rob.  495 ;  per  Best,  C.  J.,  Allison  negligence,  by  .tampering  with  the  health 
r.  Haydon,  tv^a ;  Simpson  v.  Balfe,  4  T^.  of  his  patients,  and  by  making  experi- 
325.      .  mentis  with  new  medicines  of  unknown 
M)  Simpson  v.  Ralfe,  tmrcu  powers,  or  by  gross  ignorance,  shall  cause 
Ui)  Tuson  V.  Batting,  8  £sp.  K  192.  death,  he  shall  be  legally  answerable  for 
(0  See  bb  Qeo.  3,  o.  194,  s.  28.  the  consequences ;  but  if  eren  a  person, 
{tn)  See  Richmond  v.  Coles,  1  Dowl.  N.  not  regularly  (qualified    to  exercise  the 
8.  o60 ;  Allison  v,  Haydon,  1  M.  ^  P.  592,  medical  profession,  but  still  having  con- 
^3,  per  Best,  C.  J.,  and  Park,  J.  siderable  experience  and  skill,  and  anx- 
(n)  Slater  t>.  Baker,  2  Wils.  359  ;  Scare  ious  to  use  that  experience  to  the  best  of 
'•.    Prentice,    8   East,    348.    In    Rex   v,  his  knowledge  and  judgment,  shall  by 
Joseph  Senior,  who  was  tried  before  Bol-  any  mistake,  so  practise  as  to  cause  death, 
land,  B.,  at  Uie  Chester  Spring  Assizes,  he  shall  not  be  legally  answerable  for  it  \** 
April  10, 1832,  for  manslaughter  in  kill-  see  Bex  v.  Long,  4  C.  <&  P.  898, 428 ;  Lam- 
ing a  child  in  the  exercise  of  his  occupa-  ^ier  v.  Phipos,  8  C.  &  P.  475  ;  Hancke  v. 
iion  of  a  man-midwife,  the  learned  judge  .  Hooper,  7  C.  &  P.  81. 
said,  **  that  in  the  case  of  the  second  trial        (o)  Gladwell  v.  Stegsall,  8  Scott,  60 ; 
of  St.  John  Lonff,  at  the  Old  Bailey,  aU  Pippin  v,  Sheppard,  llPrioe,  400. 
ti&e  judges  agreed,  at  a  prerious  consulta-        (p)  Ante,  415. 
tion,  that  if  any  medical  man,  whether 


1  And  physicians  and  surgeons  are  liable  for  injuries  resulting  from  a  want  of 
ordinary  diligence,  care,  and  skill.  Landon  v.  Humphrey,  9  Conn.  209 ;  Bowman  «. 
Woods,  1  Iowa,  (Greene)  441.  See  Bemus  v.  Howard,  3  Watts,  355.  But  they  are  not  lia- 
ble for  a  want  of  the  highest  degree  of  skill  in  the  performance  of  operations  coming 
within  the  line  of  their  duty.  Howurd  v.  Groyer,  28  Maine,  97.  See  Percy  v,  Millau- 
doA,  20  Martin,  68,  75.  A  physioian  engages  for  usual  skill,  but  not  that  he  will  cer- 
tainly core.    Gallagher  v,  Ijiompson,  Wri^t,  466. 
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SuBosoxrs.  attendant,  an  action  for  fees  cannot  be  maintained  (q).^  And  al- 
v^r^^^^/  though,  in  ordinary  cases,  the  claim  to  remuneration  does  not  de- 
pend upon  the  question,  whether  a  cure  has  been  effected,  yet  a  per- 
son who  professes  to  cure  within  a  specific  time,  by  means  of  sove- 
reign medicines,  and  who  induces  another  to  continue  to  employ 
r  ^486  1  ^^^>  ^7  fsl&e  and  fraudulent  professions  of  ^skill  and  success,  can- 
not recover  for  medicines  and  attendance,  if  no  benefit  be  derived 
therefrom  (r).  If,  however,  improper  remedies  are  adopted,  or  unfit 
medicines  are  administered  under  the  advice  of  a  physician,  the 
surgeon  or  apothecary  is,  at  all  events,  entitled  to  be  paid  («). 

3.  Arbitrators. 

?!' h^'S^  ^^  there  be  a  prior  or  subsequent  express  promise  to  pay  an  ar- 
er  they  *  bitrator  for  his  trouble,  it  is  dear  he  may  maintain  an  action  (£). 
can  reooT-  But  it  appears  to  be  doubtful  whether,  in  the  absence  of  an  express 
er,  except  promise,  an  arbitrator  can  sue  fur  remuneration.* 
press  con-  I^  Viranny  t;.  Wame  (w),  Lord  Kenyon  is  reported  to  have  held, 
tract  that  the  appointment  of  arbitrator  was  not  of  a  nature  to  support  a 

demand  for  payment,  and  that  he  was  not  entitled  to  recover  any 
reward  unless  there  was  an  express  promise.  Dallas,  G.  J.,  however^ 
in  a  case  before  him  at  Nisi  Prius  (a;),  seems  to  have  been  of  a  con- 
trary opinion  ;  and  the  question  appears  to  be  still  undecided  (y). 

If,  however,  the  arbitrator  be  a  barrister,  and  he  be  employed  in 
his,  professional  character,  he  cannot  recover  any  remuneration  for 
his  services,  unless  there  be  an  actual  contract  to  that  effect ;  be- 
cause, in  such  case,  the  claim  would  fall  within  the  principle,  that 
the  employment  of  counsel  is  honorary,  and  that  there  is  no  implied 
contract  for  a  pecuniary  reward  (z), 

4.  Attomies. 
[  ^487 1        1-  ^^  ft^  action  on  an  attorney's  bill  (a),  it  must  appear  that  ^he 

(q)    Danoan  v,  Blundell,   3  Stark.  6.  (z)  Swinford  v.  Bum,  1  Gow,  7,  8w    See 

"  In  the  case  of  a  medical  man,  if  an  op-  Watson  on  Arbitr.  68. 

eration,  which  mighi  have  been  usefal,  (y)  The  reasonableness  of  the  amonni 

has  merely  failed  in.  the  eyent,  he  is  nev-  of  a  fee  which  an  arbitrator  awards  to  be 

ertheless  entitled  to  charge;  but  if  it  paid  to  himself,  may  be  referred  to  the 

could  be  useftil  in  no  event,  he  could  have  decision  of  the  officer  of  the  Court ;  MU* 

no  claim  on  the  patient ;  per  Alderson,  ler  v.  Bobe,  3  Taunt.  461 ;  Fitzgerald  «. 

J.,  Hill  V.  Featiierstonhaugh,  7  Bing.  573,  Graves,  6  Id.  342.    See  George  v.  Lonsley, 

674 ;  8.  C.  6  M.  &  P.  641.  8  East,  18. 

(r)  Hupe  v.  Phelps.  2  Stark.  480.  (z)  Post,  499. 

(«)    Kannen  v.  M'Mullen,  Peake,  69.  (a)  As  to  the  deliyery  and  signature  of 

See  Duncan  v»  Blundell,  3  Stark.  6.  an  attorney's  bill,  a  month  before  action 

{t)  Hoggins  V.  Gordon,  3  Q.  B.  466, 474 ;  brought  thereon,  and  the  tazaUon  thereof, 

Hardres  v,  Prowd,  Styles,  466.  see  6  &  7  Vict  c.  73,  CurUng  v,  Sedger,  6 

(tt)  4  Esp.  47.    And  see  Burroughs  v.  Scott,   678 ;    Tidd,    dth    edit.  325—335 ; 

Clarke,  1  Dowl.  4a                                     '  Wardle  v.  Nicholson,  1  N.  &  M.  356  ;  and 


^  See  Piper  v.  Menifee,  12  B.  Monroe,  466 ;  M'Clallen  v.  Adams,  19  Pick.  333.  But 
when  such  unskiUfulness  or  carelessness  is  alleged  in  defence  to  a  suit  for  fees,  the 
burthen  is  on  the  defendant  to  show  it    M'Clallen  v,  Adams,  19  Pick.  333,  336. 

'  In  this  country  arbitrators  and  referees  have  the  same  right  to  recoTer  for  their 
services  as  other  persons.  Hinman  v.  Hapgood,  1  Denio,  188 ;  Hassinger  v.  IXrer,  8 
Miles,  411 ;  Butman  «.  Abbot,  2  GreenL  361. 
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client  has  had  the  advantage  of  the  attorney's  personal  advice ;  and,  Attobmim. 
therefore,  an  attorney  cannot  recover  fees  in  a  suit  in  which  the  v^^n^^^/ 
client  consulted  and  retained  the  attorney's  clerk,  who  lived  at  a  Attorney 
distance  from  his  principal,  if  the  clerk  were  left  without  instructions,  J-g*™*^* 
or  the  means  of  conferring  constantly  with  his  master  (6).  sonal  at- 

But  an  attorney  who  defends  an  action  may  recover  his  costs,  al-  tentioa  to 
though  he  was  in  prison  for  some  time  during  the  progress  of  the  ^^^  * 
cause,  provided  his  client  had,  during  that  time,  opportunities  of 
communicating   with  him  (er).     It  would  be   otherwise,  however,  in 
'the  case  of  an  attorney  for  the  plaintiff,  unless  he  had  begun  to  be 
attorney  in  the  cause  before  being  committed  to  prison  (d). 

An  attorney  cannot  recover  for  business  done  by  him  in  that  char-  How  affeo- 
acter,  unless  his  certificate  was  in  force,  during  the  period  within  J^^^^^f 
which  the  work  was  done  (e).     But  if  the  plaintiff  was  duly  quali-  proper 
fied  as  an  attorney  at  the  time  the  work  was  done,  he  will  be  entitled  quallfioaF* 
to  recover,  although  he  may  have  ceased  to  be  so  at  the  time  of  ac-  ***"*" 
tion  brought  (/).^ 

The  26th  section  of  the  6  &  7  Vict.  c.  73,  only  disables  an  uncer- 
tificated attorney  from  suing  for  his  fees,  where  the  business  in  re< 
spect  of  which  they  are  claimed,  was  done  by  him  as  an  attorney  or 
solicitor  in  some  suit  or  proceeding  in  one  of  the  courts  mentioned 
in  the  act  {g).  And  an  attorney  who  is  admitted  in  one  of  the 
superior  courts  may,  since  that  statute,  maintain  an  action  for  his 
costs  in  proceedings  carried  on  in  another  court,  in  which  he  is  not 
admitted,  in  the  name  of  an  attorney  of  the  latter  court  (A). 

James  9.  Clfild,  2  C.  ^  J.  678.    The  6  &  7  ly  interested ;  HeUings  v.  Gregoiy,  1  0.  A 
Vict  c  73.  s.  37,  is  retrospective  in  its  P.  627 ;  a  C.  10  Moore.  337. 
operation ;    Brooks  v.    Bockett,   9   Q.   B.         (6)  Hopkinson  v.  Smith,  1  Bing.  13 ;  S. 
847 ;  Scadding  v.  Eyles,  id.  858.    A  biU  C.  7  Moore,  237.    As  to  an  attorney's 
for  business  done  by  one  attorney  aa  agent  claim  on  another  attorney,  for  business 
for  another,  must  now  be  deliyered,  signed,  done  at  the  request  of  the  latter,  for  the 
before  action  to  reooTer  it ;  Billing  v.  Cop-  benefit  of  a  third  person  ;  Scarce  v.  Whit- 
pock.  1  Exch.  14.    An  attorney  is  bound  tington.  2  B.  <&  G.  11 ;  8.  C.  3  D.  &  R.  195. 
by  his  agreement  to  charge  only  money  When  an  attorney's  clerk  may  sue  clients 
out  of  pocket,  although  he  was  misled  by  for  business  done  at  the  office,  the  clerk. 
his  client's  statement  as  to  his  right  of  by  agreement  with  the  master,  being  en- 
action ;  Thwaites  v.  Mackerson.  3  G.  <&  P.  titled  to  that  department  of  business ; 
341 ;  8.  G.  Moo.  <fe  M.  199.    The  master  Pinley  v.  Bagnal.  3  Doug.  155. 
may  tax  his  charges,  though  it  was  agreed        (c)  Noel  v.  Hart,  8  G.  &  P.  230. 
he  should  be  paid  at  a  fixed  rate ;  Drax  v.        (d)  Longmore  v.  Rogers.  Willes,  288 ; 
Scroope,  2  B.  &  Ad.  581.    He  may  recov-  12  Geo.  2,  c.  13,  s.  9. 
er  his  bill  for.  issuing  a  fiat  in  bankruptcy        (e)    Duke  of  Brunswick  v.  Growl.  4 
against  a  person  who  employed  him  so  to  Exch.  492.    And  if  he  conduct  an  action 
do,  but  was  not  petitioning  creditor,  al-  in  a  Gourt  without  being  qualified  to  act 
though  no  assets  are  receiyeid,  &c.;  Pocock  therein,  he  cannot  sue  for  his  fees,  nor 
V.  Russeh.  Moo.  &  M  357.    If  his  client  has  he  a  lien  for  them ;  Latham  o.  Hyde, 
sue  in  forma  pauperis,  he  can  only  recoyer  1  G.  &  M.  128. 
moltaey  out  of  pocket ;  Philipe  v.  Baker.        (f)  Williams  v.  Jones,  2  Q.  B.  276. 
1  G.  &  P.  533.    He  cannot  recoyer  his  bill.        (ff)  Richards  v.  Suffield.  2  Exch.  616 ; 
if  he  was  guilty  of  a  fraud  on  the  Gourt  Greene  v.  Reece.  8  G.  B.  88 ;  and  see  Eyrts 
in  colorably  releasing  a  partyjliable  to  v.  Shelley,  6  M.  &  W.  269;  Bowler  v, 
him,  to  make  him  a  witness,  "&c.;  Wil-  Brown.  2 'A.  ds  £.  116;  Wilton  v,  Gham- 
liams  V.  Goodwin.  11  Moore,  342.    When  bers,  7  A.  &  K  524. 
he  may  sue  two  persons  jointly,  jf  em-        {h)  Hulls  v.  Lea.  10  Q.  B.  940. 
pl<^yed  by  them,  though  they  were  teparate- 

1  See  Amea  e.  Oilman,  10  Metoalf,  239. 
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ATT0BN1B8.       The  County  Courts  Acts  (i)  was  held  not  to  prevent  an  attorney 
^^'N/'-^vJ   who  had  appeared  and  acted  in  a  cause  in  one  of  the  courts  estab- 
Right  to      lished  by  that  Act,  from  recovering — in  addtion  to  the  fee  ^rescri- 
costs  for      ^^  ^y  ^^^  ^^^^ — ^^^  costs  for  services  rendered  to  his  client  out  of 
bnainess      court;  in  advising  upon  and  getting  up  the  case  (A).     But  the  whole 
done  in       subject  of  costa  for  business  done  in  those  courts,  both  as  between 
Courts^        attorney  and  client  and  party,  is  now  regulated  by  the  15  &.  16  Vict. 
c.  54  (I)  ;  and  it  would  seem  that,  since  that  statute,  an  attorney 
[  ?488  J  cannot  recover,  at  law,  any  costs  or  charges  in  respect  of  such  busi- 
ness, other  than  those  allowed  under  the  provisions  thereof. 
When  the        The  earlier  cases  did  not  afford  a  very  satisfactory  answer  to  the 
neSiffenoe   ^^^^tion,  whether  an  attorney's  negligence  or  unskilfulness  ,  oonsti- 
affor^a      tute  a  defence  to   an  action  by   him  for  his  bill;  or  whether   they 
defence  to    merely  form  matter  for  a  cross  action  against  him.     But  it  seems 
by  him^fop  ^  ^  ^^^  settled,  that  the  negligence  or  unskilfulness  of  the  attor- 
his  fees,      ney  do  not  afford  a  complete  defence  to  such  an  action,  unleas,  by 
reason  thereof,  the  client  has.  obtained  and  can  obtain  no  benefit 
whatever  from  his  services  (m)  ;^  and  that  where  soTne  benefit  has  ac- 
crued, or  may  arise  from  the  exertions  of  the  attorney, — although 
a  part  of  the  advantage  which  might  have  been  secured  is  lost  by 
his  default  or  misconduct, — this  shall  merely  go  to  reduce  the  amount 
of  his  demand  (n). 

And  it  would  seem  that  an  attorney  is  entitled  to  recover  his  bill, 
although  there  be  an  entire  failure  of  success,  if  such  failure  occur- 
red partly  from  accident,  and  not  wholly  from  his  own  negligence(o).* 
Cases  on  Templer  v,  W  Lachlan  (p)  appears  to  have  been  one  of  the  first 

this  sub-     cases  on  this  subject.     That  was  an  action  by  an  attorney  to  recover 
^^  his  costs  for  conducting  a  suit  for  M'Lachlan  against  one  Gardiner. 

Gardiner  was  arrested  in  the  original  suit,  but  the  attorney,  Temp- 

(t)  9  &  10  Vict.  c.  96,  8.  91.  Huntley  v.  Bulwer,  8  Scott,  325. 
(k)  Keighley  v.  Goodman,  9  G.  B.  338;        (n)  2  Smith,  L.  G.  14. 
Re  Toby,  12  Q.  B.  694.  (o)    Dax  v.  Ward,  1   Stark.   409  ;  see 

(t)  Sect.  1.  Hill  V.  Featherstonhaugh,  7  Bing.  669. 
(m)  Bracey  r.  Garter,  12  A.  &  E.  873 ;        (p)  2  N.  R.  136. 

1  Hopping  V.  Quin,  12  WendeU,  517.  An  attorney  at  law  who  collects  money  and 
neglects  or  refuses  to  pay  it  oyer  to  his  client  until  sued  for  it,  is  entitled  to  no  com- 
pensation for  his  professional  services.  Bredin  v.  Ringland,  4  Watts,  420.  But  see 
New  England  Glass  Co.  v.  B.  F.  Hunt,  United  States  Circuit  Court,  Massachusetts, 
May,  1841. 

^  An  attorney  is  entitled  to  recover  for  his  professional  services,  what  he  reasonably 
deserves,  taking  into  view  the  nature  of  the  business  performed  by  him,  and  his  own 
standing  in  his  profession  for  learning  and  skill,  whereby  the  value  of  his  services  is 
enhanod  to  his  client.  For  the  purpose  of  aiding  in  the  determination  of  this,  evi- 
dence may  be  admitted  to  show  the  prices  usually  charged  for  similar  services  by 
other  persons  of  the  same  profession,  in  the  same  vicinity,  and  practising  in  the  same 
court.  Vilas  v.  Downer,  21  Vermont,  419.  And  in  this  country  all  lawyers  have 
generally  the  same  right  to  recover  for  their  services  as  attorneys  have  in  England. 
Post,  499,  note.  If  an  attorney  has  rendered  services  for  his  client  without  special 
agreement,  he  should  prove  them,  and  may  recover  the  usual  compensation  for  such 
service,  but  he  has  no  right  to  claim  half  the  amount  recovered  because  the  debt  was 
desperate.    Christy  v.  Douglas,  Wright,  486. 

^  Nor  can  an  attorney  recover  more  than  he  agreed  to  receive,  by  proof  that  his  ser- 
vices were  worth  more.  Goopwood  v.  Wallace,  12  Alabama,  790.  Nor  can  he  recover 
on  the  mere  proof  of  services  performed ;  he  must  also  prove  his  retainer.  Burghart 
V.  Gardner,  3  Barbour,  64.    See  Briggs  v,  Georgia,  15  Vermont,  61. 
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ler,  had  carelessly  suffered  worthless  bail  to  justify.     Judgment,  Attqbmiu. 
however,  was  obtained  in  the  action  against  Gardiner:  and  it  was  n^-n^-^/ 
held,  that  the  plaintiff  was  entitled  to  recover.     Sir  James  Mans- 
field, C.  J.,  said :  "  I  do  not  go  the  length  of  saying,  that,  in  no 
case  of  this  kind  can  negligence  in  the  party  suing  b^  used  as  a  de- 
fence to  the  action,  though  I  think  it  can  only  be  so  used  where  the 
negligence  has  been  such,  that  the  party  for  whom  the  work  was 
done  has  thereby  lost  all  possibiliti/  of  benefit  from  such  work.     Now, 
that  cannot' be  said  in  the  present  case,  since  a  judgment  has  been 
'obtained  for  the  defendant,  and  its  fruits  may  possibly  hereafter  be 
had  by  him.     If  the  defendant  had    been  nonsuited  in  the  action* 
against  Gardiner,  through  the  mere  ^negligence  of  his  attorney,  or  [  *489  ] 
had  wholly  last  the  fruit ^of  his  proceedings,  I  should  have  been  very 
unwilling  to  allow  him  to  recover  the  amount  of  his  bill." 

So  where  an  attorney  brought  an  action  for  business  done  by  him 
as  solicitor  to  a  commission  of  bankruptcy,  and  the  defence  was, 
that  the  commission  was  sued  out  in  consequence  of  the  plaintiff's 
advice  and  misrepresentation,  that  it  would  be  operative  in  the  Isle 
of  Man  ;  Lord  Ellenborough  said,  "  This  does  not  go  to  the  root  of  the 
action.  If  there  has  been  such  a  misrepresentation  as  is  complained 
of,  the  party  may  have  recourse  to  a  cross  action ;  but  the  commis- 
sion cannot  be  considered  as  a  mere  nullity;  it  operates,  at  all  events, 
as  a  voluntary  assignment;"  and  the  plaintiff  had  a  verdict  (q). 
And  it  has  been  held, — in  an  action  by  an  attorney  to  recover  from 
his  client  the  expenses  of  conducting  a  reference, — that  it  is  no  de- 
fence, that  the  attorney  did  not  require  to  see  the  authority  of  the 
opposite  party's  attorney,  to  sign  the  submission  for  such  partv  ;  al- 
though the  fact  was,  that  no  such  authority  existed,  and  thereby  the 
award  became  of  no  effect  (r). 

But  in  Montriou  v.  Jefferys  («),  it  was  held  to  be  a  good  defence 
to  an  action  on  an  attorney's  bill,  that  the  costs  were  incurred 
through  inadvertency  and  want  of  proper  caution  on  the  part  of  the 
attorney,  in  omitting  to  give  a  notice,  and  to  advise  his  client  that 
certain  sureties,  expressly  required  by  an  act  of  parliament,  ought 
to  be  provided. 

So  where  a  statute — 1  Geo.  4,  c.  11,  s.  119,— enacted,  that  no  suit 
at  law  should  be  proceeded  in,  further  than  an  arrest  on  mesne  pro- 
cess, by  any  assignee  of  an  insolvent's  estate,  without  the  consent 
of  the  creditors,  and  the  approbation  of  one  of  the  commissioners 
of  the  Insolvent  Court ;  it  was  held, — in  an  action  brought  by  an 
attorney  to  recover  his  bill  of  costs,  incurred  in  an  action  at  the 
suit  of  such  an  assignee, — that  it  was  incumbent  on  the  attorney  to 
prove  that  the  consent  of  the  creditors,  and  the  approbation  of  one 
of  the  commissioners  had  been  obtained ;  or,  at  all  events,  that  he 
had  informed  his  client  that  such  consent  was  necessary  (t).  And 
Bay  ley,  J.,  observed ;  "  Templer  v.  M'  Lachlan,  is  distinguishable 
from  the  present  case,  as  there  it  was  not  impossible  that  the  defen- 
dant might,  at  some  future  time,  receive  benefit  from  the  work  of 


(g)  Passmore  v,  Bimie,  2  Stark.  59.  (»)  R.  &  M.  317  ;  S.  C.  2  C.  &  P.  113. 

Jr)  Edwards  v.  Cooper,  8  0.  &  P.  277,        (0  Allison  v,  Rayner,  7  B.  &  C.  441. 
bre  Park,  J.^ttdqu, 
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Attobnies.  the  attomej.  Here,  for  anything  that  appears,  the  defendant, 
^^'N^^^^  through  the  plaintiff's  negligence,  has  lost  all  chance  of  being  re- 
[  *490]  imbursed  the  expenses  incurred,  as  he*^will  not  be  entitled  to  retain 
for  those  expenses  out  of  the  insolvent's  effects."  And  where  an 
attorney,  who  undertook  a  prosecution  on  defendant's  behalf,  and 
agreed  not  to  charge  him  full  costs,  except  money  out  of  pocket, 
negligently  preferred  a  defective  indictment,  and,  in  consequence 
thereof,  the  prosecution  failed :  it  was  held,  that  he  could  not  re- 
cover from  the  defendant  even  his  disbursements  (u).  But  where 
an  attorney  gave  his  client,  the  plaintiff  in  an  action,  t^e  following 
undertaking, — **  Should  the  damages  or  costs  not  be  recoverable  in 
this  action,  I  shall  charge  you  costs  out  of  purse  only;" — and  the 
plaintiff  had  a  verdict  with  damages  and  costs,  but  the  defendant 
obtained  his  discharge  under  the  Insolvent  Debtors  Act,  and  the 
plaintiff  received  only  a  dividend  of  78.  in  the  pound  on  the  amount 
of  his  judgment:  it  was  held,  that  the  attorney  was  not,  under 
these  circumstances,  limited  by  his  undertaking  to  coats  out  of  pock- 
et only  (x). 

So  if  an  entire  item  in  an  attorney's  bill  be  for  work  partly  usefvly 
the  jury  will  be  precluded  from  reducing  that  item,  in  an  action  to 
recover  the  amount  of  the  bill;  and  the  client  must,  in  such  a  case, 
resort  to  a  cross  action :  but  evvtire  items,  for  entirely  vselesg  work, 
may  be  discarded  by  the  jury  (y). 

And  where  the  services  rendered  are  utterly  worthless,  and  the 
work  should  plainly  not  have  been  undertaken,  it  is  not  competent 
to  the  attorney  to  recover  his  costs ;  although  the  business  was  done 
through  inadvertence  or  inexperience,  and  not  with  the  design  of 
imposing  on  the  client,  or  from  any  other  improper  motive  (z). 

Liable  for        2.  The  law  implies  a  promise  on  the  part  of  an  attorney,  that  he 
§«inoe.^**   ^^^^  execute  the  business  intrusted  to  his  management  with  a  rea- 
sonable degree  of  care,  skill,  and  dispatch ;  and  he  is  liable  to  an 
action,  if  he  be  guilty  of  a  default  in  either  of  these  duties,  where- 
by his  client  is  injured.^ 

(u)  Lewis  V.  eamuel,  8  Q.  B.  685 ;  and  C.  9  Bing.  287. 
see  Turner  v.  Tennant,  10  Jur.  429,  n.  (2)  Hill  v.  Featherstonhaogh,  5  M.  &  P. 

(x)  In  re  Stretton,  U  M.  &  W.  806.  541 ;  8.  C.  7  Bing.  669. 
(y)  Shaw  v.  Arden,  2  M.  &  Sc.  341 ;  a 

1  An  action  lies  against  an  attorney  at  law,  for  negligence  in  transacting  the  busi- 
ness of  his  profession  ;  and  this  cause  of  action  survives  against  his  administralor. 
Stimpson  v.  Sprague,  6  GreenL  470.  An  attorney  who  undertakes  to  collect  a  debt,  it 
bound  to  use  all  process  necessary  to  the  object,  and  if  he  neglect  to  do  it,  he  is  liable 
to  his  client  for  the  injury  sustained  by  him.  Dearborn  v.  Dearborn,  lo  Mass.  316. 
Where  an  attorney  disobeys  the  lawful  instructions  of  his  client,  and  a  loss  ensues, 
he  is  responsible  for  the  loss.  Gilbert  v.  Williams,  8  Mass.  51.  See  Smith  v.  Brews- 
ter, 7  Pick.  137,  138 ;  Adams  v.  Robinson,  1  lb.  461,  462 ;  Crook  v.  Hutchinson,  1  Ver- 
mont, 73  :  Fitch  v.  Scott,  3  Howard,  (Miss.)  314;  Grayton  v,  Wilkinson.  5  Smedes  ^ 
Marsh.  268  ;  Dorrance  v.  Hutchinson,  22  Maine,  357  ;  Cox  v.  Sullivan,  7  Georgia,  144 ; 
Holmes  v.  Peck,  1  Rhode  Island,  242.  So  where  an  attorney  undertakes  to  collect  a 
debt,  and  by  gross  negligence,  puts  it  into  such  a  situation,  as  to  embarass  the  credi- 
tor in  obtaining  payment,  and  to  render  the  debt  of  less  value, — as  where  the  attor* 
ney  takes  tiie  debtor's  note  for  the  debt  to  himself,  secured  by  a  mortgage,  contruy 
^  to  the  creditor's  directions,— he  is  liable  to  his  employer,  in  an  action  on  the  ease. 
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There  must,  however,  be  lata  culpa  or  crasm  negligentia — a  groga  ATrosMixa. 
default,  negligence,  or  ignorance ;  and  if  the  attorney  has  acted  to  n^^v^^^ 
th^  best  of  his  skill,  and  with  a  bond  fide  and  ordinary  degree  of  at- 
tention, he  will  not  be  responsible  (a).^ 

Thus,  in  Compton  v.  Chandless  (5),  which  was  an  action  against  What  a- 
an  attorney  for  negligence  in  preparing  the  memorial  of  an  annuity,  mounts  to 
*Le  Blanc,  J.,  observed :  "  that  it  was  not  every  neglect  that  would  JJ^n^**^ 
subject  a  man  to  such  an  action ;  that  an  attorney  was  only  bound  |-  0491   1 
to  use  reasonable  care  and  skill  in  managing  the  business  of  his  ■-  -^ 

client ;  that  if  he  were  liable  further,  no  man  would  venture  to  act 
in  that  capacity;  that  in  the  year  1787,  the  date  of  that  annuity,  it 
was  not  known  that  these  trusts  ought  to  be  stated ;  that  it  might 
appear  to  a  reader  of  the  act,  at  that  time,  not  to  have  been  neces- 
sary ;  that  Courts  of  justice  had  held  otherwise  since,  seeking  to 
give  full  effect  to  the  spirit  of  the  act ;  but  that  the  memorial,  con- 
sidering the  date  of  it,  was  drawn  with  as  much  consideration  and 
skill  as  could  be  reasonably  expected  from  a  professional  man  ;^'  and, 
accordingly,  there  was  a  verdict  for  the  defendant.  And  in  a  subse- 
quent case  (c),  Lord  EUenborough  expressed  his  assent  to  this  doc- 
trine ;  and  held,  that  1^  attorney  employed  to  purchase  and  prepare 
the  assignment  of  an  annuity,  before  the  decisions  holding  that  the 
trusts  in  the  annuity  deeds  must  be  particularly  set  forth  in  the  ihe- 

(o)  Purves  v.  LandeU,  12  C.  &  F.  91 ;  &  P.  289. 

RosseU  V.  Palmer,  2  Wils.  325;  Pitt  v.  (6)    Cited  in  Baikie   v.  Chandless,  3 

Yalden,  4  Burr.  2060 ;  Laidler  v,  Elliott,  Camp.  19. 

3  B.  <b  C.  738,  742  ;  S.  C.  5  D.  &  K  63d,  (c)  Baikie  v,  Chandless,  3  Camp.  17. 
638 ;  see  also,  Shilcock  v.  Passman,  7  C. 

though  the  debtor  always  has  been  and  still  is  able  to  pay  the  debt.  Wilson  v.  Coffin, 
2  Cashing,  316. 

In  an  action  against  an  attorney  at  law  for  negligence  in  making  a  writ,  it  appear- 
ed that  he  nsed  a  printed  form  contfuning  the  common  money  counts,  with  blank 
spaces  for  the* insertion  of  sums;  that  formerly  the  word  hundred  was  printed  in  the 
forms  of  writs,  but  was  omitted  in  the  recent  forms,  one  of  which  he  made  use  of,  so 
that  by  mistake  he  declared  for  twelye  dollars  instead  of  twelre  hundred  dollars,  the 
sum  due  to  the  plaintifif  being  $1000 ;  that  property  to  the  value  of  $1200  was  attach- 
ed on  the  writ,  but  in  consequence  of  the  mistake  the  plaintiffs  lost  the  benefit  of  tlie 
attachment,  and  were  unable  to  obtain  payment  of  their  demand,  the  debtor  being 
insolTent ;  and  that  at  the  same  time  when  the  attorney  made  the  writ  for  the  plain- 
tiffs he  made  another,  with  a  similar  blank  form  in  which  he  wrote  the  word  hundred. 
It  was  held,  that  this  evidence  was  sufficient  to  sustain  a  verdict  against  Uie  attorney 
on  the  ground  of  negligence.    Vamum  v.  Martin,  15  Pick.  440. 

An  attorney  who  has  collected  debts  due  to  his  client,  is  not  liable  to  an  action  for 
the  money,  till  it  has  been  demanded  of  him.  Staples  v.  Staples,  4  Greenl.  632 ;  Tay- 
lor V.  Bates,  5  Cowen,  376 ;  Satterlee  t;.  Frazer,  2  Sandford  Sup.  Ct.  141.  And,  declare 
ations  made  by  him,  that  he  intended  to  retain  money  collected  by  him  for  his  client, 
to  indemnify  him  for  fraud  in  the  sale  of  a  horse,  do  not  dispense  with  the  necessity 
of  a  demand,  unless  such  declarations  were  made  to  the  agent  of  the  plaintiff,  or  came 
to  his  knowledge  before  suit  brought..  Rathbun  v.  Ingalls,  7  WendeU,  320 ;  Walradt  v, 
Haynard,  3  Barbour,  584 ;  Krause  v.  Dorrance,  10  Barr,  462. 

Two  attorneys  are  in  partnership,  one  receives  money  in  behalf  of  the  firm,  due  to 
their  client,  of  whom  the  client  demands  it ;  this  is  a  receipt  by,  and  a  demand  of 
both,  who  are  liable  to  the  client  jointly,  without  any  demand  upon,  or  notice  to  the 
other.  M'Farland  v,  Crary,  8  Cowen,  253.  See  f\irther  on  this  subject,  1  Metcalf  & 
Perkins's  Dig.,  Tit.  Attorney  and  Counsel,  §  111. 

1  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368 ;  Evans  v.  Watrous,  2  Porter,  205  ; 
OallaJier  v.  Thompson,  Wright,  466 ;  Percy  v.  Millaudon,  20  Martin,  68,  75 ;  Vamum 
V.  Martin,  15  Pick.  440 ;  Wilson  v.  Coffin,  2  Cushing,  316,  323 ;  Cox  v.  SuUivan,  7 
Georgia,  144 ;  Nesbit  v,  Lawsoa,  1  Kelly,  275. 
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ATTOBNm  morial,  was  not  liable  for  negligence  in  not  having  pointed  out  to 
N^'N^-^^  his  employer,  that  the  anuity  purchased  was  void,  because  the  me- 
morial omitted  to  specify  particularly  the  trusts  of  the  deeds. 

So  an  attorney  is  not  responsible  for  the  consequences  of  a  mis- 
take in  a  point  of  law,  upon  which  a  reasonable  doubt  might  be  en- 
tertained (d) ;  or  for  a  mistake^in  a  nice  point  of  practice,  arising 
on  the  doubtful  meaning  of  a  rule  of  Court  (e). 

And  the  law  on  thus  subject  was  very  fully  stated  by  the  late 
Lord  C.  J.  Tindal  (/),  as  follows  : — "It  would  be  extremely  difBcult 
to  define  the  exact  limit,  by  which  the  skill  and  diligence  which  an 
attorney  undertakes  to  furnish  in  the  conduct  of  a  cause,  is  bounded  ; 
or  to  trace  precisely  the  dividing  line  between  that  reasonable  skill 
and  diligence  which  appears  to  satisfy  his  undertaking,  and  that 
crassa  negligentia  or  lata  culpa  mentioned  in  some  of  the  cases,  for 
which  he  is  undoubtedly  responsible.  The  cases,  however,  appear  to 
establish,  in  general,  that  he  is  liable  for  the  consequences  of  igno- 
rance or  non-observance  of  the  rules  of  practice  of  his  Court,  for 
the  want  of  care  in  the  preparation  of  the  cause  for  trial,  or  of  at- 
tendance there  with  his  witnesses,  and  for  the  mismanagement  of  so 
mucli  of  the  conduct  of  a  cause  as  is  usually  and  ordinarily  allotted 
[  ^492  ]  to  ^his  department  of  the  profession  ;  whilst,  on  the  other  hand,  he 
is  not  answerable  for  error  in  judgment  upon  points  of  new  occur- 
rence, or  of  nice  and  doubtful  construction,  or  of  such  as  are  usual- 
ly intrusted  to  men  in  the  higher  branch  of  the  profession  of  the 
law.''  And  in  the  same  case  his  Lordship  observed,  "we  lay  no  stress 
upon  the  fact,  that  an  attorney  had  consulted  his  counsel  as  to  the 
sufficiency  of  the  evidence  ;  because  we  think  his  liability  must  de- 
pend upon  the  nature  and  description  of  the  mist>ake  or  want  of 
skill  which  has  been  shown  ;  and  he  cannot  shift  from  himself  such 
responsibility,  by  consulting  another,  where  the  law  would  presume 
him  to  have  the  knowledge  himself  (g)" 

But  where  the  plain tifTs  attorney  suffered  the  case  to  be  called  on 
at  the  trial,  without  previously  ascertaining  whether  a  material  wit- 
ness (whom  the  plaintiff  had  undertaken  to  bring  into  Court)  had 
arrived,  and  the  plaintiff  was  non-suited  in  consequence ;  it  was 
held,  in  an  action  against  the  attorney  for  negligence,  that  it  was 
properly  left  to  the  jury  to  say,  whether  he  had  used  reasonable  care 
in  conducting  the  cause  ;  and  the  jury  having  found  in  the  negative, 
the  Court  refused  to  disturb  the  verdict  (A).^     So,  if  it  appear  that 

\d[)  Kemp  v.  Burt,  1  N.  &  M.  262  ;  S.  C.  v.  Guildford,  o  C.  &  P.  234. 
4  B.  &  Ad.  424.    See  also.  Bulmer  v,  Gil-        (/)  See  Godefroy  v.  Dalton,  4  M.  <b  P. 

man,  4  M.  <fe  G.  103  ;  4  Sc  )tt,  N.  R.  781,  149  ;  and  a  C.  6  Bing.  461. 
794;  Elkington  v.  Holland,  9  M.  &  W.         {g)  See  Raveoga  t;.  MackinioBh,  2  B  4 

659.  C.  693  ;  S.  C.  4  D.  &  K  187 ;  Kemp  ». 

(f)  Laidler  v.  Elliott,  3  B.  &  C.  738 ;  S.  Burt,  4  B.  &  Ad.  424,  as  to  the  effect  of 

C.  o  D.  &  R.  63o ;  per  Lord  Tenterden,  C.  haying  acted  on  counsel's  advice,  where 

J.,  Montriou  t*.  Jeffreys,   R.   &  M.  320.  an  action  is  afterwards  brought  for  a 

The  attorney  in  a  cause  is  not  answerable  licious  arrest,  &c. 
for  the  absence,  neglect,  or  want  of  atten-        {h)  Reece  t;.  Rigby,  4  B.  <b  Aid.  202. 
tion  of  the  counsel  engaged  in  it ;  Lowry 


^  An  attorney  who  is  employed  to  collect  a  debt  is  liable  to  his  client,  if  he  neglect, 
without  fineah  instructions,  to  pursue  the  b*il  of  the  debtor  in  due  time.    Croolnr  t . 
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the  attorney  in  a  cause  which  was  about  to  he  tried,  delivered  a  brief  Attobntbs 
to  counsel,  but  that  he  did  not,  either  by  himself,  or  by  a  competent  -.^^\^^^/ 
clerk,  attend  at  the  trial,  so  as  to  give  such  information  upon  the 
matter  as  counsel  might  require ;  this  will  support  a  declaration, 
chai*ging  the  attorney  with  having  "neglected  to  instruct  counsel  (z)." 
And  a  jury  may  find  an  attorney  guilty  of  negligence,  if  he  omit  to 
notice  particular  conveyances  and  deeds,  in  laying  an  abstract  before 
a  conveyancer :  and,  instead  of  leaving  the  whole  case  to  counsel, 
chooses  to  draw  his  own  conclusions,  which  are  incorrect  (k).  So,  an 
attorney  will  be  liable  for  negligence  if  ho  rely  on  a  mere  partial 
extract  from  a  will,  produced  by  the  party  to  whom  his  client  is 
about  to  lend  money,  on  the  security  of  a  legacy  given  by  the  will ; 
unless  it  appear  that  the  client  took  the  charge  and  responsibility  of 
examining  the  will  upon  himself  (Z).  So,  he  is  responsible  if  he  do 
not  exercise  a  reasonable  discretion,  in  proceeding  to  take  out  exe- 
cution upon  a  judgment  after  a  compromise,  and  the  execution  is  set 
aside,  as  being  contrary  to  good  faith  and  vexatious  (m). 

**So,  if  an  attorney  be  guilty  of  a  breach  of  professional  confidence,  [  493  ] 
he  will  be  liable  for  any  damage  thereby  occasioned  to  his  client  (n)  ; 
and  if,  through  the  negligence  of  the  attorney,  the  client  be  com- 
pelled to  pay  costs  to  a  third  party,  he  may  bring  an  action  against 
the  attorney  to  recover  the  sum  so  paid  (o). 

No  action  can  be  maintained  against  an  attorney,  for  negligence 
in  commencing  a  suit  against  excise  officers  for  a  seizure  of  goods 
by  them,  without  giving  the  previous  notice  required  by  law,  if  it 
appear  that  the  seizure  was  lawful ;  for  in  such  case  no  damage 
can  have  resulted  to  the  client  from  the  attorney's  neglect  (p).  And 
where  an  attorney,  being  instructed  to  plead  in  abatement  far  the 
purpose  of  delay,  omitted  so  to  do.  Lord  Ellenborough  held  that 
this  was  no  defence  to  an  action  on  his  bill  (q)  ;  observing,  that  the 
defendant  could  not  complain  that  such  instructions  were  dis- 
obeyed.^ 

Where,  however,  an  attorney  was  retained  and  instructed  by  his 
client  to  defend  him  against  an  action  for  driving  over  a  third  pei^*  ^ 

(t)  Hawkins  r.  Harwood,  4  Exch.  503.        (o)  Meggs  v.  Binns,  3  Scott,  o2.    But 

(k)  Ireson  v.  Pearman,  2  B.  &  C.  799 ;  nnless  the  attorney  has  been  guilty  of 

8.  C.  5  D.  &  &  687.  ffTOM  negligence,  the  Court  will  not  order 

(Q  Wilson  V.  Tucker,  3  Stark.  154.  him,  on  motion,  to  pay  such  costs  to  his 

(m)  Shaw  v.  Arden,  2  M.  &  Sc.  341.    S.  client ;  lb. 
C.  9  Bing.  287.    See  another  instance  of        (p)  Aitcheson  v.  Madock,  Peake,  162; 

gross  negligence,  Frankland  v.  Cole,  2  C.  Lee  v.  Ayrton,  Id.  119. 
&  J.  590.  (q)  Johnson  v,  Alston,  1  Camp.  176. 

(n)  Taylor  v.  Blaoklow,  3  Scott,  614. 

Haiehinson,  1  Verm.  73.  Where  an  attorney,  by  neglecting  a  9eire  facias  against  in- 
Bolyent  bail,  has  lost  the  right  of  prosecuting  the  officer,  who  was  clearly  liable  for 
taking  Insufficient  bail,  he  is  liable  to  his  client  to  the  same  extent,  as  if  the  bail 
were  good.  lb.  See  Crocker  v.  Hutchinson,  2  Chip.  117  ;  Dearborn  v.  Dearborn,  15 
Mass.  5l6 ;  Ante,  490,  note. 

^  See  Anon.,  1  Wend.  108.  To  an  action  brought  by  A .  against  B.,  an  attorney  at 
law,  for  negligence  in  not  instituting  a  suit  against  C.  to  recover  a  debt  due  by  C.  (as 
alleged)  to  A.,  it  is  a  good  defence,  l^at  the  debt  was  not  really  owing  by  C.  to  A.,  but 
to  anoUier  person  at  the  time  when  the  defendant  ^was  retained  to  institute  the  suit. 
Jackson  v.  Tilgham,  1  Miles',  31.    See  Folsom  v,  Massey,  1  Fairf.  297. 
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ATTOBinxB  son,  and  the  attorney  suffered  judgment  to  go  by  default ;  it  was 

held  that  he  was  liable  to  be  sued  for  negligence  in  not  pleading  to 

the  action  ;^  and  that  it  was  not  necessary  for  the  plaintiff  to  prove 

that  he  had  a  defence  to  such  action,  but  that  it  was  incumbent  on 

the  attorney  to  prove  that  there  was  no  defence  thereto.     And  the. 

Court  seemed  to  think,  that  the  plaintiff  was  not  bound  to  show  that 

special  damage  had  resulted  from  the  attorney's  default  (r). 

Liable  for        There  is,  in  general,  no  privity  between  a  town  agent  and  the  cli- 

negUgenoe  ent  of  an  attorney  in  the  country,  so  that  the  client  cannot  sue  the 

of  town       agent  for  negligence  («).     But  the  attorney  is  liable  for  the  mistakes 

or  negligence  of  his  agent ;  and  may  be  sued  by  the  client  for  any 

damage  he  may  sustain  in  consequence  thereof  (t). 


agent 


When  an         3.  It  was  formerly  considered,  that  an  attorney  who  had  once  un- 
attorney     dertaken  the  prosecution  or  defence  of  a  suit  for  his  client,  was 
to  diaoon-    ^^^^  ^  continue  his  services  until  it  was  concluded,  although  the 
tinne  to      client  omitted  to  furnish  the  necessary  funds  (t^).^    But  it  is  now  set- 
conduct       tied,  that  an  attorney  is  not  required  to  proceed  to  the  end  of  a  suit 
ness  of  ilia  ^"  order  to  be  entitled  to  his  costs  ;  ^but  that  he  may,  upon  reason- 
client         able  cause,  and  reasonable  notice,  abandon    the    conduct  thereof, 
and  recover  his  costs  for  the  period  during  which  he  has  been  em- 
ployed (a;).*    And  where,  in  an  action  on*  an  attorney's  bill  for  busi- 
ness done  in  Chancery,  it  appeared  that  the  plaintiff  had  given  no- 
tice, that  he  would  not  go  on  with  the  suit  without  being^  supplied 
with  money,  and  had  actually  given  up  the  papers  on  me  Master 
making  a  report :  it  was  held,  that  the  attorney  might  recover  for 
the  work  done  up  to  that  time,  although  the  suit  was  not  finally  de- 
termined (i/).     So  it  is  held,  that  an  attorney  is  not  bound  to  pro- 
ceed with  a  cause,  unless  the  client,  on  reasonable  notice,  makes  ad- 
vances to  pay  costs  out  of  pocket  (z)^    And  it  has  been  held,  that 

(r)  See  Godefroy  v.  Jay.  7  Bing,  413 ;  Whitehead  v.  Lord.  7  Exch.  €91 ;  Nicholte 

S.  C.  5  M.  ds  P.  284.  V.  Wilson.  11  M.  <&  W.  106 ;  Yansandan  «. 

(«)  Bobbins  v,  FenneU,  11  Q.  B.  248 ;  Brown,  2  M.  &  Sc.  543 ;  &  C.  9  Bing.  403. 

%       ,     12  Jur.  157  ;  Cobb  v.  Becke,  6  Q.  B.  930.  What  is  not  reasonable  notice  of  aban- 

935.  donment;  Hoby  v.  Built.  3  B.  &  Ad.  350. 

<0  Collins  V.  Griffin,  Barnes.  37.  (y)  Bowson  v.  Ife-le.  M.  &  M.  538. 

{u)    1  Sid.  31;  Mordecai  v,  Solomon.  (2)  Wadswofth  v,  Marshall.  2  G.  &J. 

Say.  173 ;  Tidd.  9th  edit  86.  665. 

(z)  Harris  v.  Osbouro.  2  C.  <b  M.  629 ; 

■  i     -                          « ■  #  III               I           ^»               I 

1  But  it  seems  that  thSi^tomey  will  not  be  liable  anless  he  has  been  informed  bj 
his  client,  what  the  nature  of  the  defence,  he  was  expected  to  make,  is.  Grayson  i^ 
Wilkinson,  5  Smedes  &  Marsh.  268  ;  Salisbury  v.  Gourgas,  10  Metcalf,  442.  An  attoi^ 
ney  is  not  bound  to  take  a  letter  from  the  post-office  charged  with  postage,  though  he 
has  reason  to  belieye  it  contains  law  papers,  and  the  consequence  of  his  omission  is  a 
default.    Bohannon  v,  Paterson,  9  Wendell,  503. 

3  And  he  is  estopped  from  denying  that  he  was  the  party's  attorney.  M'Farland  9. 
Crary,  8  Cowen,  253. 

The  appearance  of  an  attorney  without  proof  of  an  authority  derived  fh>m  a  de- 
fendant, does  not  per  m,  iuTalidate  a  judgment.  If  loss  be  sustained  thereby,  the 
attorney  must  answer  in  a  civil  action  by  the  party  injured.  Munnikuyson  p.  Dor- 
sett,  2  Har.  &  Gill.  874.  See.  Denton  v.  Noyes,  6  Johns.  296 ;  Smith  v.  Bowditch,  7 
Pick.  137. 

'  The  retainer  of  an  attorney  does  not  imply  an  undertaking  to  reoorer  judgment* 
but  only  the  use  of  diligence  in  the  usual  oourse  of  proceeding.    GaUaher  v.  Thonip* 
son.  Wright,  466. 
^*  An  attorney  is  not  bound  to  proceed  in  a  suit,  iwless  his  legal  ^es  are  tend«red 
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if  an  attorney  had  reasonable  ground  for  commencing  an  action,  and  Attobnibs 
it  appears  that  he  desisted  only  because  he  afterwards  found  that  v^'>>/-^/ 
the  cause  could  not  be  sustained,  he  will  be  entitled  to  recover  for 
his  work  and  labor  (a).^ 

An  attorney  is,  in  general,  personally  liable,  on  an  agreement 
•entered  into  by  him,  in  his  own  name,  although  it  relate  to  an  ac- 
tion or  matter  in  which  he  is  only  professionally  concerned.     This 
rule,  and  its  exceptions,  have  been  already  considered  (6). 

5.  Authors  (c). 

There  can  be  no  doubt  that  an  author  cannot  recover  any  remu- 
neration, for  composing  for  the  press  a  work  of  an  immoral  or 
libelous  description  (d) :  but  it  is  said,  that  although  it  would  be  a 
good  defence  to  an  action  for  not  supplying  manuscript  to  complete 
such  a  work  according  to  agreement,  that  the  subject-matter  thereof 
was  of  an  ilWal  nature,  yet,  if  the  work  be  not  produced,  the  pre- 
sumption shall  be  that  it  was  lawful  (e). 

If  a  person  agree  to  write  a  treatise  for  a  periodical  work,  to  be 
publiahed  as  a  part  thereof,  and  the  periodical  publication  be  aban- 
doned, the  author  is  discharged  from  liability  to  complete  his  treat- 
ise, and  may  recover  upon  a  qimntum  meruit  for  his  labor,  without 
tendering  or  delivering  the  treatise.  This  was  decided  in  Planche 
V.  Colburn  (/),  where  the  plaintiff  had  agreed  ^to  write  for  "The  Ju-  [  *495  ] 
venile  Library ,''  a  volume  upon  Costume  and  Ancient  Armor.  And 
Tindal,  C.  J.,  upon  motion  to  set  aside  a  verdict  for  the  plaintiff,  ob- 
served : — "  The  considerations  by  which  an  author  is  generally  ao- 

(a)  Per  Tindal,  C.  J.,  Lawrence  v.  Potts,  printer,  could  not  recover  for  printing 
6  C.  &  P.  428.  such  a  work  ("  Hariette  Wilson  ").    And 

(b)  Ante,  211.  upon  the  same  principle,  the  author  could 

(c)  See  as  to  the  law  of  copyright,  5  &  have  no  remedy  under  such  circumstan- 
6  Vict.  c.  45.  oes. 

(d)  In  Poplett  V,  Stockdale,  R.  &  M.        («)  Gale  t.  Leckie,  2  Stark.  107. 
33/ ,  Best.  C.  J.,  held,  that  the  plaintiff,  a        (/)  8  Bing.  14. 


or  secured  to  him,  if  he  requests  it.  Gleason  v,  Clark,  9  Co  wen,  578  ;  Csatro  o.  Ben- 
net,  2  Johns.  296. 

As  to  the  Uen  of  an  attorney  upon  the  papers,  (&o.,  of  a  client,  see  2  Kent,  (3d  ed.) 
640,  641. 

An  attorney's  lien  on  the  cause  for  his  fees,  does  not  exist  till  judgment  is  entered. 
Potter  V.  May#,  3  Greenl.  34.  See  Martin  v.  Hawks,  15  Johns.  405 ;  Dunklee  v.  Locke, 
13  Mass.  525;  Sweet  v,  Bartlett,  4  Sandford,  661  ;  Hutchinson  v,  Fettes,  18  Vermont, 
614.  An  attorney  has  no  lien  upon  the  damages  recovered  in  -a  cause,  before  they 
come  to  his  hands,  notwithstanding  he  has  a  demand  against  his  client  equal  to  the 
amount  of  the  recovery.  St.  John  v.  Dieffendorf,  12  Wend.  261.  He  has  a  lien  on  his 
client's  papers  in  his  possession,  but  not  upon  anything  belonging  to  his  client  until 
it  is  in  his  possession.  Id.  And  in  some  states  he  may  hold  the  papers  for  a  general 
balance.  Dennett  v.  Cutts,  UN.  Hamp.  163 ;  Walker  f.  Sargeant,  14  Vermont,  247. 
But  not  in  Pennsylvania.  Walton  v.  Dickerson,  7  Barr,  376.  In  the  case  of  a  set-off 
of  judgments  or  executions,  the  lien  of  tho  attorney  in  the  first  suit  for  his  fees  and 
disbursements  therein,  does  not  extend  to  counsel  fees,  but  only  to  the  taxable  costs. 
Ocean  ins  Co.  v.  Rider,  22  Pick.  210.    See  Benjamin  t;.  Benjamin,  17  Conn.  110. 

1  A  lawyer,  who,  with  his  client's  consent,  withdraws  ftova  a  case,  after  having  ren- 
dered beneficial*  services,  may  still  recover  for  his  services  performed,  unless  at  the 
time  of  withdrawing,  he  waives  his  claim  to  compensation.  Coopwood  v.  Wallaoe,  12 
Alabama,  790. 
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▲uTBioBB,  taated  in  undertakine  to  write  a  work,  are  pecuniary  profit  and  lii- 
v^'v'^^/  erar  J  •reputation.  Now,  it  is  clear  that  the  latter  may  be  sacrificed, 
if  an  author  who  has  engaged  to  write  a  volume  of  a  popular  nature, 
to  be  published  in  a  work  intended  for  a  juvenile  class  of  readers, 
should  be  subject  to  have  his  writings  published  as  a  separate  and 
distinct  work,  and  therefore  liable  to  be  judged  of  by  more  severe 
rules  than  would  be  applied  to  a  familiar  work  intended  merely 
for  children.  The  defendants,  by  putting  an  end  to  "  The  Juve- 
nile Library,  broke  their  contract  with  the  plaintifi"/^ 

6.  Builders,  Oarpenters,  and  other  Workmen. 

When  a  A  contract  to  build,  alter,  or  repair  a  %ou«6,  or  the  like,  and  to 

b^U*d*&o^  provide  materials  for  the  purpose,  need  not,  it  seems,  be  in  writing, 
most' be  in  unless  it  is  not  to  be  performed  within  a  year.     And  the  reason  of 
irriting.      this  would  appear  to  be,  that  such  contracts  do  not  fall  within  the 
provisions  of  the  Statute  of  Frauds,  29  Gar.  2,  c  3,  s.  17,  nor  with- 
in those  of  the  stat.  9  Greo.  4,  c.   14,  s.  7,  both  of  which  relate  to 
contracts  for  the  "  sale  of  goods  ;^' — a  contract  to  build,  alter,  or 
repair  a  house,  or  the  like,  not  being  in  law  a  contract  for  the  sale 
of  goods,  even  as  regards  the  materials  ;  but  being  an  entire  con- 
tract for  work  and  materials. 
Who  is  In  general,  the  person  whom  the  defendant  originally  retained  is 

the  proper  the  proper  party  to  sue  on  a  contract  of  this  nature.  But  where 
■ne  there-  ^^^  defendant  had  in  the  first  instance  employed  A.  to  build  a  ma- 
on.  chine  ;  and  A.,  having  partly  built  the  machine,  assigned  it  and  the 

contract  to  B.,  who  completed  the  work  upon  the  defendant's  orders 
to  go  on,  and  his  promise  that  he  would  see  him  paid ;  it  was  held, 
that  B.  might  sue  for  the  price  (ff).^ 
Bight  to         Where  seditions  are  ordered  to  be  and  are  m'ade  to  a  building, 
ohargefor   which  a  workman  has  contracted  to  finish  for  a  certain  sum,  the 
•«^"«         original  contract  is  held  to  exist,  as  far  as  it  can  be  traced  to  have 
been  followed ;  and  the  excess  must  be  paid  for,  according  to  the 
usual  rate  of  charging.^    But  if  a  man  contract  to  work  by  a  cer- 
tain plan,  and  that  plan  be  so  entirely  abandoned  that  it  is  impos- 
sible to  trace  the  contract,  and  to  say  to  which  part  of  the  work  it 
shall  be  applied ;  in  such  case  the  workman  shall  be  permitted  to 
charge  by  measure  and  value  for  the  whole  work  done,  as  if  no  such 
^[  *496  ]  contract  had  been  made  (h).     Where,  however,  a  party  ^has  agreed 

(g)  Oldfield  v.  Lowe,  Hil.  T.  9  <&;  10  Holt,  236.    If  the  original  oontraot  he  in 

Geo.  4,  cited  Peake,  Addl.  Ca^  12,  n.;  8.  C.  writing,  the  plaintiff  cannot  so  into  his 

9  B.  &  0.  73.  claim  for  extras,  without  prodiicing  such 

(A)  Pepper  v,  Borland,  per  Lord  Ken>  written  agreement  dnly  stamped;  Box- 
yon,  Peake,  K  103 ;  Bobeon  v,  Godfrey,  ton  p.  Cornish,  12  M.  ais  W.  426.    By  the 

1  See  M'Carty  v.  Osborne,  1  Blaekf.  325. 

*  Aiken  v.  Bloodgood,  12  Alabama,  221 ;  Wright  v.  Wright,  1  litt.  181 ;  Dabois  v, 
DeL  &  Hud.  Canal  Co.,  4  Wend.  285 ;  Story,  Bailm.  (2d  ed.)  §  441  o.  Where  a  con- 
tract is  made  fbr  any  building,  of  whateyer  size  or  aimenslons,  it  becomes  a  law  to 
the  parties,  and  they  are  both  bound  l^  it,  and  whaterer  additions  or  alterations  are 
made  in  such  building,  they  form  a  new  contract,  either  express  or  implied,  without 
affecting  the  original  contract,  and  must  be  paid  for,  agreeably  to  such  new  contnut 
M'Cormiok  9.  Connolly,  2  Bay,  401. 
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to  make  an  article  of  certain  materials  for  a  stipulated  sum,  lie  can-  Bmua^a^ 
not  charge  more  than  that  sum,  although  he  use  better  materials  ^ 
than  those  agreed  upon,  provided  they  were  used  without  authority  ;*  ^-^'v'^^ 
nor,  where  he  has  delivered  the  article,  can  he  insist  upon  its  hein^ 
returned,  on  the  refusal  of  the  other  party  to  pay  the  advanced 
price  (»).• 

•  In  the  case  of  Lovelock  v.  Eans  (j;),  a  very  important  and  whole-  How  te 
some  principle  was  laid  down  by  Lord  Tenterden,  upon  the  subject  bJJ^|,y 
of  extra  workj  where  there  is  a  specific  contract  for  certain  work  at  assenting 
a  fixed  price : —  ^ 

The  action  was  in  a^iumpsit  on  a  carpenter's  bill  for  alterations 
in  a  house  of  the  defendant ;  and  his  Lordship,  in  summing  up  to 
the  jury  observed;  <Hhat  the  case,  although  very  common  in  its 
circumstances,  involved  a  very  important  principle,  and  required 
their  very  serious  consideration.  In  this  case,  as  in  most  others  of 
the  kind,  the  work  was  originally  undertaken  on  a  contract  for  a 
fixed  sum.  A  person  intenmng  to  make  alterations  of  this  nature, 
generally  consults  the  person  whom  he  intends  to  employ,  and  as- 
certains from  him  the  expense  of  the  undertaking;  and  it  will 
very  frequently  depend  on  this  estimate  whether  he  proceeds  or  not. 
It  is  4;herefore  a  great  hardship  upon  him,  if  he  is  to  lose  the  pro- 
tection of  this  estimate,  unless  he  fully  understands  that  such  con- 
sequences will  follow,  and  assents  to  them.  In  many  cases  he  will 
be  completely  ignorant,  whether  the  particular  alterations  suggested 
will  produce  any  increase  of  labor  and  expenditure ;  and  I  do  not 
think  that  the  mere  fact  of  assenting  to  them  ought  to  deprive  him 
of  the  protection  of  his  contract.  Sometimes,  indeed,  the  nature 
of  the  alterations  will  be  such  that  he  cannot  fail  to  be  aware  that 
they  must  increase  the  expense,  and  cannot  therefore  suppose  that 
they  are  to  be  done  for  the  contract  price.  But  where  the  depart- 
ures from  the  original  scheme  are  not  of  that  character,  I  think  the 
Jury  would  do  wisely,  in  considering  that  a  party  does  not  abandon 
the  security  of  his  contract  by  consenting  that  such  alterations  shall 
be  made,  unless  he  is  also  informed,  at  the  time  of  the  consent,  that  * 
the  effect  of  the  alteration  will  be  to  incfease  the  expense  of  the 
work."  2 

But  though  there  be  an  agreement  that  a  specific  sum  of  money 
shall  be  paid  for  the  performance  of  any  work,  the  claim  may  ^be  f  *497  ] 

% 

■ 

French  law,  where  there  is  a  specific  con-  Civil,  Book  III.  tit.  8,  art  1798. 

tract  to  build  a  house  according  to  a  plan,        (t)  Wilmot  v.  Smith,  3  G.  &  P.  463 ;  S. 

and  for  a  fixed  som,  the  workman  cannot  C,  not  S.  P.  M.,  dc  M.  238. 

charge  for  extra  work,  unless  it  be  agreed        (k)  1  Moo.  &  Rob.  60. 

for  in  writing  at  named  prices;  Code 


1  Hort  V.  Norton,  1  M'Cord,  22 ;  Story,  Bailments,  §  441  o.  See  Bartholomew  v, 
Jackson,  20  John.  28 ;  Mumfoid  v.  Brown,  6  Cowen,  475.  Where  one  undertakes  to 
perform  an  entire  work  at  a  certain  price,  and  fails  to  perform  it,  but  receiyes  the 
whole  price,  he  can  claim  nothing  more  upon  a  mtanhan  meruit^  although  tl^e  work 
done  is  beneficial  to  the  other  party.    Phelps  v.  Sheldon,  13  Pidl(.  50, 

*  See  Miller  *.  MoCalhey,  9  Barr,  245. 
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BiniJ>EB8,    reduced,  by  showing  that  the  work  or  materials  (t)  were  of  an  infe- 
*^  nor  description  and  value  ;  and  the  demand  may  be  altogether  de- 

feated, by  showing  that  the  work  is  totally  inadequate  to  answer 
the  purpose  for  which  it  was  undertaken  (m)J 

(I)  Where  the  plaintiflF  has  neglected  Diaper,  2  M.  &  G.  241 ;  2  Scott,  N.  R. 

to  lind  some  materials  which  he  had  en-  447.     But  see  AUinson  v,  Davies,  Pc&ke, 

gaged  to  provide,  and  the  defendant  has  Addl.  Ga.  82. 

found  and  paid  for  them  ;  or  where  a  per-         (m)  Pardow  v.  Webb,  Car.  &  M.  53L;  2 

son  is  employed  to  do  certain  work  for  a  Smith,  L.  C.  13,  14 ;  Chapel  v.  Hicks,  2 

specific  sum,  and  part  of  the  work  is  af-  C.  &  M.  214 ;  Street  v,  Blay,  2  K  <^  Ad. 

terwards  done  by  the  employer ;  the  de-  456 ;  Alien  v.  Cameron,  1  C.  &  M.  S^'2 ; 

fendant  is  entitled  to  deduct  from  the  Famsworth  v.  Garrard,  1  Camp.  3S ;  see 

damages,  the  value  of  such  work  or  mate-  Fisher  v.  Samuda,  Id.  191 ;  Denew  r.  DaT- 

rials,  without  pleading  a  set-off ;  Newton  erell,  3  Id.  4ol ;  Okell  t^.  Smith,  1  Stark. 

V.  Forster,  12  M.  «&  W.  772;  Turner  v.  108. 

^  If  one  contracts  to  build  a  house  in  a  particular  manner,  a  substantial  compli- 
ance is  not  sufficient.  It  must  be  completed  according  to  the  contract.  Uiil  v.  School 
District  No.  2,  in  Milburn,  17  Maine,  316.  Where  a  person  contracted  to  build  a 
school-house  in  a  particular  manner,  to  the  acceptance  of  the  district  committee,  on 
land  belonging  to  the  district,  and  he  erected  ouq  thereon,  which  was  not  built  accord- 
ing to  contract,  and  where  the  committee  did  not  unreasonably  refuse  to  accept,  and 
there  was  no  express  or  implied  acceptance,  and  where  the  district  derived  no  benefit 
from  the  building,  he  cannot  recover  of  the  district  the  value  of  his  materials.  Id. 
Though  the  committee  had  wai#ed  some  defects  in  the  earlier  stages  of  the  work,  yet 
this  does  not  release  the  builder  from  performing  the  remainder  according  to  the  con- 
tract Id.  Where  one  had  contracted  for  a  'price  to  build  a  bridge  in  a  particular 
manner,  and  he  built  it  so  unfaithfully,  that  although  it  served  its  intended  use  for  a 
time,  yet  from  the  manner  of  building  it,  it  gave  way,  and  was  finally  carried  away 
by  flood,  it  was  held,  that  he  could  not  recover  on  the  special  contract,  because  he  had 
not  fulfilled  it ;  nor  on  a  quantum  meruit,  because  the  defendants  had  received  no  ben- 
efit from  his  labors.  Taft  v.  Montague,  14  Mass.  282.  See  Faxon  f.  Mansfield,  2 
Mass.  147;  Grant  v.  Button,  14  Johns.  377  ;  Beecher  v.  Vromer,  13  Johns.  3<.>2;  Tea- 
gan  V.  Meredith,  4  Missouri,  514  ;  Story,  Bailm.  (2d  cd.)  286-288 ;  Hill  v.  School  Dis- 
trict No.  2  in  Milburn,  17  Maine,  316.  A.  recommended  himself  to  B.as  a  competent 
workman,  and  undertook  to  work  as  a  master  builder,  but,  through  his  negligence  or 
unskilfulness,  B.  suffered  a  loss  to  a  greater  amount  than  the  sum  due  for  A's.  servi- 
ces at  the  stipulated  rate  ;  it  was  held,  that  A.  could  recover  nothing  fur  his  labor. 
Goslinv.  Hod»on,  24  Vermont,  140.  But  where  the  work  fails  after  completion,  by 
any  means  not  within  the- control  of  the  contracting  party,  this  will  not  bur  a  reco?- 
ery  for  tlie  price  contracted  to  be  paid.  Hunt  v.  Toulmin,  1  Stewart  &  Port.  178. 
'  See  Story,  Bailm.  (2d  ed.)  §  426,  427.  A  mason,  who  had  contracted  to  do  work  for 
another  in  the  building  of  a  house  at  stipulated  prices,  the  owner  to  furnish  the  nec- 
essary materials,  quit  the  job  after  having  done  part  ot  the  work,  in  consequence  of 
the  neglect  of  the  owner  to  furnish  materials  in  season  ;  held,  in  an  action  for  work 
done,  that  the  plaintiff  was  confined  to  the  contract  prices,  and  could  not  give  evi- 
.  dence  of  the  value  of  the  work,  other  circumstances  not  appearing.  Coon  v.  Greea- 
man,  7  Wend.  121.  Where,  however,  one  party  was  prevented  from  performance 
within  a  stipulated  time  by  the  omission  of  the  other,  and  subsequently  performed 
the  work  agreed  upon,  but  at  an  enhanced  expense ;  held,  that  he  was  not  obliged  to 
bring  his  aetion  upon  the  contract,  but  might  resort  to  the  quantum  meruit  to  obtain 
his  indemnity.  Dubois  t;.  LeL  <&  Hud.  Canal  Co.,  4  Wend.  285.  See  Thayer  v.  Wads- 
worth,  19  i  ick.  319. 

If  a  person  contracts  with  a  town  to  erect  a  meeting-house  on  a  place  to  be  desig* 
nated  by  a  committee,  and  a  place  is  so  designated,  and  the  town  afterwards  disa- 
grees to  the  designation,  and  gives  notice  to  the  contractor,  but  not  until  he  has  made 
some  of  the  window  frames,  and  hf^s  carried  materials  on  the  ground  pointed  out ; 
although  this  is  a  beginning  to  execute  the  contract,  it  is  not  a  beginning  to  erect  the 
meeting-house,  and  the  town  may  disagree  to  the  designation  first  made,  at  any  time 
before  the  ground  shall  be  prepared  for  erecting  the  frame  of  the  house,  they  indem- 
niCying  the  contractor  for  any  extra  labor  and  expense  occasioned  by  their  fluctuating 
proceedings.    Damon  v.  Granby,  2  IHck.  345. 

A  party  entered  into  an  agreement  for  the  construction  of  a  section  of  a  canal,  by 
which  he  was  to  receive  a  given  price  per  cubi(C  yard  for  ordinary  excavation,  and  an 
inereaaed  sum  per  cubic  yard  for  excavation  of  rock,  but  no  compensatioa  was  ptv- 
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If,  however,  a  bill  of  exchange  has  heen  accepted  for  the  work,  Botldbrs, 

the  bad  quality  or  partial  insufficiency  thereof,  does  not  afford  any  *^' 

ground  for  reducing  the  amount  claimed  upon  such  bill  (w).^  v^-n^^v^ 

"  If  a  man  declare  upon  a  special  agreement,  and  likewise  upon  ^^?»  ^^ 

a  qiuintum  meruit,  and  at  the  trial  prove  a  special  agreement,  but  Jan  recoy- 

ditferent  from  what  is  laid,  he  cannot  recover  on  either  count ;  not  er  on  the 

on  the  first,  because  of  the  variance ;  nor  on  the  second,  because  common 

there  was  a  special  agreement  (o)  ;  but  if  he  prove  a  special  agree-  ^^^done 

ment,  and  the  work  done,  but  not  pursuant  to  such  agreement,  he  under  a 

shall  recover  upon  the  quantum  menut,  for,  otherwise,  he  would  not  *P«cial 

V      vi     X  i.     1 1  /  \  ft»  contract. 

be  able  to  recover  at  all  (p).^ 

(n)   Famsworth  v,  Garrard,  1   Camp.  Smith,  L.  C.  11. 

40,  n.;  Tye  v.  Gwynne,  2  Id.  346;  Mog-  (p)    2  Smith,  L.  C.  13,  14;  Lncas  v. 

gridge  v.  Jones,  3  Id.  3S ;  S.  C.  14  East,  Godwin.   4  Scott,  502 ;   Bui.  N.   P.   139, 

486 ;  see  Archer  v.  Bamford,  3  Stark,  cited  by  Sir  James  Mansfield  in  Cooke  v. 

175 ;  Obbard  v.  Betham,  Moo.  &  M.  483 ;  Munstone,   1   New  R.  355 ;  see  £llis  v. 

Spiller  V,  Westlake,  2  B.  &  Ad.  155.  Hamlyn,  3  Taunt  52. 

(o)  See  liees  v.  Lines,  8  C.  &  P.  126 ;  2 

Tided  for  the  excavation  of  hard-pan,  and  in  the  progress  of  the  work,  a  large  quanti- 
ty of  that  substance  was  excavated,  a  fair  remuneration  for  which  exceeded  the  high- 
est price  specified  in  the  contract  for  any  species  of  work,  and  the  parties,  whilst  the 
flection  was  constructing,  treated  the  excavation  of  hard-pan  as  not  embraced  in  the  '  • 

contract,  and  after  its  completion  it  was  conceded  by  the  company  for  whom  the  work 
was  done,  that  the  contractor  was  entitled  to  compensation  for  such  work  beyond  the 
price  fixed  for  ordinaryexcavation ;  held,  that  the  contractor  was  entitled  to  recover 
for  such  work  upon  a  quantum  meruit,  whatever  he  could  show  the  work  was  worth. 
Dubois  V.  Del.  &  Hud.  Canal  Co.,  12  AVend.  334. 

1  See  Hoar  v.  Clute,  15  Johns.  224 ;  Rapelye  v.  Mackie,  6  Cowen,  250 ;  Thorpe  v. 
White,  13  Johns.  53. 

*^  Linningdale  v.  Livingston,  10  Johns.  36.  Debt  or  assumpsit  lies  upon  an  implied 
promise,  for  labor  done,  and  materials  found,  under  a  special  contract,  which  has  not 
been  performed  according  to  its  stipulations,  on  the  part  of  the  plaintiff.  Smith  v. 
First  Congregational,  &c.,  8  Pick.  178.  See  Faxon  v.  Mansfield,  2  Mass.  147 ;  Story, 
Bailm.  (2d  ed.)  §  §  441,  441  a.  Where  one  has  entered  into  a  special  agreement  to  per- 
form work  for  another  and  fUrnish  materials,  and  the  work  is  done  and  the  materials 
fUmished,  but  not  in  the  manner  stipulated  in  the  contract,  yet  if  the  materials  are 
of  any  value  or  benefit  to  the  other  party,  ho  is  answerable  to  the  amount  whereby 
benefited.  Norris  v.  Windsor,  3  Fairf.  293  ;  Holling^head  v.  Mactier,  13  Wend.  276 ; 
Gazzam  v.  Kirby,  8  Porter,  253 ;  Van  Deusen  v,  Blum,  18  Pick.  231 ;  Gilman  v.  Hall, 
11  Vermont,  510 ;  Lomax  v.  Bailey,  7  Blackf.  599.  See  Hill  v.  School  District  No.  2  in 
Milbum,  17  Maine,  316.  Where  the  inhabitants  of  a  school  district,  in  a  suit  against 
them  for  the  building  of  a  school-house,  repudiated  the  special  agreement  on  which 
the  action  was  founded,  denying  that  it  had  ever  been  accepted  by  them,  though  exe- 
cuted by  the  plaintiff,  and  it  was  proved  that  the  'district  agreed  to  build  the  house, 
raised  money  for  the  purpose,  chose  a  committee  to  superintend  the  building,  and 
said  committee  and  the  inhabitants  had  seen  the  work  progress  without  objection  ;  it 
was  held  that  the  inhabitants  of  the  district  were  liable  to  pay  what  the  house  was 
reasonably  worth,  though  not  built  agreeably  to  the  special  agreement.  Norris  v. 
Windsor,  4  Fairf.  293.  See  Wilhelm  v.  Caul,  2  Watts  &  S.  27.  The  circumstance  that 
the  district  did  not  own  the  land  upon  which  the  house  was  erected,  was  held  not  to 
affect  the  plaintiff's  claim,  it  appearing  that  the  house  had  been  erected  on  the  spot 
designated  -by  the  district  for  that  purpose.    Id. 

H.  contracted  in  writing^to  build  a  house  for  L.  at  a  certain  time,  of  certain  dimen- 
sions, and  in  a  certain  manner,  on  L.'8  land ;  and  afterwards  built  the  house  within 
the  time,  of  the  dimensions  agreed  upon,  but  in  workmanship  and  materials  varying 
from  the  contract.  L.  was  present  almost  every  day  during  the  building,  and  had  an 
opportunity  of  seeing  the  materials  and  labor,  and  objected  at  times  to  part  of  the 
materials  and  work,  but  continued  to  give  directions  about  the  house,  and  ordered 
some  variations  from  the  contract  He  expressed  himself  satisfied  with  parts  of  the 
work  from  time  to  time,  though  professing  to  be  no  judge  of  it  Soon  after  the  house 
WM  done,  ho  nftued  to  acoept  it    And  H.  had  no  knowledge  that  he  intended  to  re- 
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BiTiLDBBs,        And  the  measure  of  damages  in  such  a  case  is,  the  stipulated 
^'     _      price,  less  the  sum  which  it  would  take  to  complete  the  work,  accor- 
ding to  the  agreement  (q). 

(g)  Thornton  v.  Place,  1  Moo.  &  Bob.    shank  v.  MaUory,  2  Greene,  (Iowa)  257; 
2l».    Hayward  v.  Leonard,  7  Pick.  181 ;    Blood  v.  £no8, 12  Vermont,  625. 
Farmer  v.  Francis,  12  Iredell,  2S2 ;  Crook- 

-    -■      ■  ^         ■  I        ■    I  I i^mw   -■  ■  ■         111    ■■■■     I  ■  ,  ■  ■  ~- 

fuse  it,  until  after  it  was  finished.  It  was  held  that  H.  might  maintain  an  action 
against  L.  on  a  quantum  meruU  for  his  labor,  and  on  a  quantum  valebant  for  the  mater- 
ials. Hayward  v.  Leonard,  7  Pick.  181 ;  Adams  v.  Hill,  16  Maine,  215.  See  also 
Newman  v.  McGregor,  2  Ham.  351 ;  Hayden  v.  Madison,  7  GreenL  76 ;  Albany  Dutch 
Church  V.  Bradford,  8  Cowen,  457 ;  Dubois  v.  Del.  &  Hud.  Canal  Co..  4  WendelU  285 ; 
Story,  Bailm.  (2d  ed.)  §  441,  441  a ;  Preston  v.  Tinney,  2  Watts  &  S.  53. 

Where  work  to  be  done  in  a  particular  manner  is  accepted  and  reduced  to  use  by 
the  party  for  whom  it  is  done,  though  not  executed  in  the  manner  stipulated,  he  can- 
not insist  upon  the  deficiency  as  the  non-performance  of  a  condition  precedent  in  an 
action  against  him  for  the  price ;  all  he  can  claim  is  a  reduetkm  for  the  part  left  un- 
performed. The  party  in  such  case  is  deemed  to  haye  wawed  the  condition.  Vander- 
bilt  V,  Eagle  Iron  Works,  25  Wend.  665.  But  where  work  was  done  on  a  canal  boat, 
and  materials  found  of  a  kind  inferior  to  those  contracted  for  by  the  em;)loyer,  the 
fact,  that  the  employer  lived  at  the  same  place  with  the  party  employed,  and  saw  the 
work  in  progress,  was  held  not  to  raise  the  presumption,  that  the  employer  agreed  to 
the  alteration.  Young  v,  Whitd,  5  Watts,  460.  The  defendant  may  in  such  case 
show  the  contract,  if  he  choose,  to  limit  the  damages  to  be  recOTered.  Newman  v. 
M'Gregor,  5  Ham.  351.  And  the  plaintiff  will  be  entitled  to  recover  so  mach  of  the 
price  agreed  to  be  paid  as  shall  remain,  after  deducting  what  the  services  and  mater> 
lals  are  worth  less  on  account  of  the  variations.  Hayward  v.  Leonard,  7  Pick.  181. 
See  Tebbetts  v,  Haskins,  16  Maine,  283  ;  Story,  Bailm.  (2d  ed.)  §  440  to  §  442 ;  GU- 
man  v.  Hall,  11  Vermont,  510;  Laque  v.  Semour,  24  Wend.  60;  Hall  p.  Cannon,  i 
Harring.  360. 

W.  agreed  with  the  town  of  S.,  to  make  a  highway  in  a  particular  manner,  for 
which  hjB  was  to  receive  a  certain  price.  He  made  the  highway,  but  not  according  to 
contract.  It  was  held  that  he  could  maintain  no  action  on  the  contract,  although  the 
highway  might  have  been  accepted  by  the  agents  of  the  town,  unless*  accepted  with  a 
full  knowledge  of  the  defects.  But  it  was  held  that  he  might  recover  on  a  quanimn 
meruit  count,  as  much  as  his  labor  had  been  worth  to  the  town.  Wadleigh  v.  Sutton, 
6  N.  Hamp.  15. 

In  an  action  of  indebitaiw  auung:>sit,  for  labor  performed  In  building  a  house,  the 
plaintiff  was  permitted  to  introduce  a  special  contract,  the  existence  of  it  having  been 
proved  in  defence,  to  show  that,  its  terms  not  having  been  complied  with,  no  action 
could  be  maintained  thereon ;  and  also  to  serve  as  a  guide  to  the  jury  in  assessing 
damages,  the  defendant  having  accepted  and  used  the  house.  Jewett  v.  Weston,  2 
Fairf.  346.  See  Cobb  v.  Stevens,  14  Maine,  472.  Though  such  special  contract  was 
made  with  two,  and  the  labor  wholly  performed  by  one  of  them,  it  would  not  necessa- 
rily result  from  this,  and  the  abandonment  of  the  special  contract,  that  the  aotioa 
should  have  been  brought  in  the  name  of  him  alone  who  did  the  labor.    Id. 

'*  The  doctrines  and  distinctions,''  says  Mr.  Justice  Story,  Bailments,  §  441  b,  **  now 
maintaiaed  by  the  better  authorities,  are  these.  If  the  specisil  contract  still  remains 
open,  and  is  unexecuted  by  the  misconduct  or  default  of  the  workman,  he  oannot  re- 
cover anything  for  his  work  and  labor  and  materials  employed  in  part  fulfilment  of 
the  contract  If  the  contract  has  been  rescinded  by  the  parties,  or  the  work  has  not 
been  completed  from  inevitable  accident,  and  is  incapable  of  being  completed,  or  if 
the  employer  has  prevented  or  dispensed  with  the  due  execution  thereof,  the 
workman  is  entitled,  in  the  former  case,  to  a  compensation  pro  tanto  for  the 
work  done,  unless  there  is  something  in  his  oontract,  which  prevents  it ;  and  in 
the  latter  case  to  a  full  compensation  on  -account  of  the  default  on  the  other  side. 
If  the  work  has  been  done,  and  fully  completed,  but  not  according  to  the  terms  of 
the  special  contract,  as  if  there  has  been  a  deviation  from  the  plan  or  contraot,  or  a 
bad  and  improper  execution  thereof,  or  the  work  has  not  been  completed  within  the 
stipulated  time,  there  the  workman  will  be  entitled  to  recover  oompensation,  or  not, 
according  to  circumstances.  If  the  work  has  been  so  improperly  and  nnskilAiUy 
done,  that  it  is  of  no  use,  benefit,  or  value  to  the  employer,  or  does  not  in  any  manner 
whatsoever  answer  the  intended  purpose,  no  oompensation  whatsoever  is  recoveraUs. 
But  if  the  work,  although  improperly  or  unskilfally  done,  is  still  of  some  use,  benefit, 
and  valne  to  the  employer,  the  workman  will  be  entitled  to  reoorer  so  nn^  ••  the 
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A  lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for  certain  Builders, 
erections,  pursuant  to  a  plan  to  be  agreed  on,  provided  they  were  **'• 
completed  in  two  months ;  no,  plan  was  agreed  on ;  but,  after  the 
condition  broken,  the  lessor  encouraged  the  lessee  to  proceed  with 
the  work :  and  it  was  held,  that  the  lessee  might  recover,  as  for 
work  and  labor,  on  an  implied  promise  arising  out  of  so  many  of  the 
facts  as  were  applicable  to  the  new  agreement  (r).^ 

But  where,  in  an  action  for  work  done  and  materials  provided  in 
repairing  a  chandelier,  it  appeared  that  .there  was  an  express  con- 
tract that  the  plaintiff  should  make  them  perfect  for  102. ;  but  that 
he  had  repaired  them  in  part  only,  and  had  delivered  *them  in  an  [  ©498  ] 
imperfect  state,  so  that  the  benefit  derived  was  worth  but  61 :  the 
Court  held,  that  the  plaintiff  could  not  recover  any  remuneration, 
on  the  ground  that  the  contract  was  entire^  and  that  the  plaintiff 
had  not  performed  it  on  his  part,  or  been  discharged  from  his  obli- 
gation to  perform  it  (s).^ 

(r)  Burn  v.  Miller,  4  Taunt  745.  See  Parmeter  v,  Burrell,  3  C.  &  p!  144. 

(«)  Sinclair  v.  Bowles,  9  B.  &  C.  92. 

work  is  reasonably  worth  to  the  employer,  under  all  the  circumstances,  making  him 
all  due  and  reasonable  deductions  and  allowances.  If  the  work  has  been  well  and 
properly  done,  but  not  within  the  stipulated  time,  the  workman  will,  in  like  manner, 
be  entitled  to  the  compensation  stipulated  in  the  contract,  making  to  the  employer 
all  due  deductions  and  allowances  for  any  damage  or  loss  occasioned  by  the  delay/' 
See  Jewell  v.  Schroeppel,  4  Cowen,  664;  Kaymond  v.  Bearnard,  12  John.  274 ;  Oham- 
pUn  V.  Butler,  18  John.  169 ;  Clark  o.  Smith,  14  John.  326;  Gazzam  v.  Kirby,  8  Por- 
ter, 253. 

In  Olmstead  v.  Beale,  19  Pick.  528,  Mr.  Justice  Morton,  remarking  on  the  rule, 
wMch  preTails  in  cases  of  entire  contracts  for  labor,  abandoned  without  just  cause 
by  the  laborer,  (as  to  which  see  post,  504,  in  note,)  observed,  that  "  the  cases  of  Hay- 
ward  V.  Leonard,*?  Pick.  181,  and  8mith  v.  The  First  Congr.  Meetinghouse  in  Lowell, 
8  Pick.  178,  are  neither  incompatible  with,  nor  exceptions  to,  the  rule.  It  will  be 
found  in  these  and  other  similar  cases,  that  there  was  an  express  or  implied  assent 
to  the  deyiations  from  the  contract,  or  a  ntbstanUal  performance  of  it.  The  equitable 
principle  which  goyems  them,  and  which  itself  is  of  recent  introduction,  only  extends 
to  unimportant  accidental  and  unintentional  deviations,  which,  from  the  differences 
of  opinion  that  so  often  exist  in  relation  to  the  exact  requisitions  in  the  details  of  a 
special  contract,  had  become  indispensable  to  the  administration  of  justice  in  such 
cases.  But  where  there  is  an  important  and  voluntary  deviation  or  omission  fh)m 
the  contract,  the  doctrine  of  Faxon  v.  Mansfield,  will  apply,  and  the  contractor  can 
have  no  remedy  for  the  materials  furnished  and  the  services  performed.''  See  Smith 
V.  Gugerty,  4  Barbour,  Sup.  Ct  614 ;  Kettle  ©.  Harvey,  21  Vermont,  301 ;  Draper  v, 
Randolph,  4  Harring.  454 ;  Snow  v.  Ware,  13  Metcalf,  42  ;  Forkner  v.  Purl,  1  Smith. 
275 ;  Lee  r.  Ashbrook,  14  Mis.  378  ;  Smith  v.  Scott's  Kidge  School  Dist,  20  Conn.  312, 

1  See  Cassady  v.  Clark,  2  English,  123.  And  so  in  all  cases  where  the  work  ha^, 
with  the  express  assent  or  the  acquiescence  of  the  employer,  been  left  incomplete,  or 
the  latter  has  knowingly  dispensed  with  a  perfect  and  skilful  performance  of  it,  in 
like  manner  a  fxiU  compensation  can  be  recovered  of  the  employer.  Story,  Bailments, 
§  441  c ;  Linningdale  v'.  Livingston,  10  John.  36 ;  Dubois  v,  Del  &  Hudson  Canal  Co., 
4  Wendell,  285 ;  Hollingshead  r.  Mactier,  13  Wendell,  276 ;  Derby  v,  Johnson,  21  Ver- 
mont, 17. 

'  Kettle  V,  Harvey,  21  Vermont,  301.  In  covenant  upon  articles  of  agreement,  by 
which  the  plaintiflf  contracted  to  build  the  brick  work  of  a  warehouse  for  th^  defen- 
dant, and  failed  to  perform  a  part  of  the  contract,  in  consequence  of  which  thd  build- 
ing was  Aot  so  strong  as  stipulated,  although  it  was  not  unfit  for  use,  and  was  actu- 
ally used  after  it  was  erected,  for.  its  intended  purpose  ;  it  was  fteldy  that  the  defect 
did  not  reach  the  entire  consideration  of  the  contract,  and  that  the  plaintiff  was  en- 
titled to  recover  the  amount  of  his  dem  md,  deducting  a  sum  sufficient  to  compensate 
his  defective  execution  of  the  contract.    LJgget  v.  Smith,  3  Watts,  331. 

It  is  held  in  Missouri,  that  if  a  mechanic  undertake  to  build  a  "  good  rough  wall," 
and  he  builds  one  in  a  very  unworkmanlike  manner,  he  cannot  recover  anything  for 
his  labor.    Teagan  ».  Meredith,  4  Missouri,  415 ;  S.  P.,  ^elol  v,  Wilson,  4  Missouri,  4L 


584 


SUBJECr-MAITSB  OF  OONT&ACTS. 


Other 
cases. 


BmLDKRs,        K,  however,  there  be  nothing  in  the  case  amoanting  to  a  contract 
^^  to  complete  the  work  before  any  remuneration  shall  be  due,  as  in 

the  case  of  a  shipwright  undertaking  in  the  same  way  that  ship- 
wrights ordinarily  do,  to  put  a  vessel  in  repair,  the  workman  may, 
after  he  has  proceeded  with  a  portion  of  the  work,  refuse  to  continue 
it  unless  he  is  paid  for  the  work  he  has  performed,  and  may  recover 
to  that  extent  (t).^ 

The  destruction  of  the  work  by  an  accidental  fire,  or  other  mis- 
fortune, before  it  is  finished  or  delivered,  does  not  deprive  the  work- 
man of  his  right  to  remuneration,  to  the  extent  of  the  work  done  (u) ; 
unless,  by  the  uniform  custom  of  the  particular  trade,  no  payment 
is  to  be  made  until  the  work  is  completed  and  delivered  (x).'^ 

If  the  tenant  of  a  house  contract  with  a  builder  to  rebuild  a  wall, 
without  reference  to  the  Party  WaUr  Act  (y),  the  latter  is  entitled 
to  be  paid  by  the  former,  without  observing  the  requisites  prescribed 
by  the  act  for  obtaining  payment  (2). 

If  a  railway  company  agree  to  pay  a  certain  price  for  work,  which 
is  to  be  done  to  the  satisfaction  of  their  engineer  (a) ;  or  if  a  buQd- 
ing  agreement  contain  the  usual  clause,  that  the  party  will  pay  upon 
receiving  an  architect's  certificate  that  the  work  has  been  done  to 
his  satisfaction, — the  fact  of  the  work  having  been  done  to  the  sat- 
isfaction of  the  engineer  in  the  one  case,  and  the  obtaining  a  proper 
certificate  in  the  other,  is  a  condition  precedent  to  the  right  to  receive 
payment  (6)  ;  and,  in  the  latter  case  it  was  held,  that  the  architect's 
merely  checking  the  builder's  charges,  and  sending  them  to  the  par- 
ty who  employed  the  builder,  was  not  a  sufficient  certificate  to  enti- 
tle the  latter  to  sue ;  although  no  objection  was  made  to  his  claim, 
on  this  ground,  until  the  trial  (c). 

The  registered  owner  of  a  ship  is  not  liable  for  repairs  done  there- 
to, unless  they  were  done  upon  his  credit ;  and,  although  the  fact  of 
[  ^499  ]  ownership  may  afibrd  primd  facie  evidence  of  his  ^liability  for  nec- 
essary repairs  ;  still  this  presumption  may  be  rebutted,  by  proof  of 
the  beneficial  interest  having  been  parted  with,  and  of  the  legal 
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i)   Roberts  v,  Hayelock,  3  B.  &  Ad. 

(u)  Menetone  v.  Atliawes,  3  Burr.  1592. 
(x)  Gillett  V.  Mawman,  1  Taunt.  137; 
and  see  Adlard  v.  Booth,  7  C.  &  P.  108. 
(t/)  14  Geo.  3,  c.  78. 
(z)  Stuart  V.  Smith,  7  Taunt.  168. 


(a)  Parkes  v.  Great  Western  Railway 
Company,  3  Railw.  Cas.  17. 

(6)  See  Milner  v.  Field,  6  Exch.  829. 

(e)  Morgan  v.  Bimie,  3  M.  &  Sc.  76 ;  8. 
C.  9  Bing.  672  ;  see  Worsley  p.  Wood,  6  T, 
R.  710. 


1  If  the  party  who  is  to  pay  for  work  and  labor,  in  pursuance  of  a  special  contract, 
be-  delinquent  in  the  advancement  of  funds,  the  other  party  may  take  advantage  of 
the  omission  by  declaring  the  contract  at  an  end ;  but  if  he  treats  the  contract  as 
still  subsisting,  he  thereby  waives  the  consequences  of  such  default,  and  cannot  after- 
wards allege  the  rescission  of  the  contract  by  the  defendant,  and  recover  a  quantum 
mBnUt    Sluiw  v«  Lewiston  Tump.  Co.,  3  Pennsylv.  445. 

*^  Where  a  contract  is  made  for  the  construction  of  an  entire  work  for  a  stipulated 
sum,  and  a  casualty  occurs,  increasing  the  labor  and  cost  of  constructing  the  same, 
the  loss  must  fall  upon  him  who  engages  to  do  the  work.  Boyle  v.  Agawam  Canal 
Co.,  22  Pick.  381.  So  in  a  case  where  a  party  contracts  to  build  a  house  on  the  land 
of  another,  and  in  the  progress  of  the  work,  the  house  is  destroyed  by  firei  th.'  loss 
falls  on  the  builder.  Adams  v.  Nichols,  19  Pick.  275.  And  he  can  recover  nothing 
for  thQ  materials  and  labor  bestowed.  S.  C,  Id.  279.  See  ante,  417,  note.  But 
Clark  V,  Franklin,  7  Leigh,  1 ;  Wilson  v.  Knott,  3  Humph.  473. 
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owner  having  ceased  to  interfere  in  the  management  of  the  ship  ;  Buildebb, 
or  by  proof  of  other  circumstances,  showing  that  in  fact  no  credit  ^ 
was  given  to,  or  contract  made  with  him  (d).^  n^^-v-x^^ 

Where  A.  was  employed  by  B.  to  devise  a  method  of  curving  How  to  de- 
metal  tubing  for  the  purpose  of  manufacturing  life-buoys,  of  which  ^^^' 
B.  was  the  patentee :  it  was  held,  that  A.  might  recover  compensa- 
tion for  the  labor  and  skill,  and  also  for  the  value  of  the  materials 
employed  by  him  in  the  course  of  the  work,  under  a  count  for  work, 
labor,  and  materials  (e).  But  a  plaintiff  cannot  recover  for  materi- 
als, on  the  count  for  work  and  labor  (/).  Nor  can  a  person  who 
contracts  to  build  a  house,  or  to  erect  any  other  fixture,  and  who 
furnishes  both  materials  and  labor,  recover  for  the  materials  on  the 
c«unt  for  goods  sold  and  delivered,  although,  by  reason  of  ia  devia- 
tion from  the  original  plan,  the  contract  was  superseded  as  to  price(5'). 

7.  Counsel. 

The  employment  of  a  barrister  is  presumed  to  be  entirely  honorary, 
and  therefore  he  cannot  maintain  an  action  for  his  fees  (h),^  Nor 
can  he  be  sued  for  the  recovery  of  a  fee  paid  him  with  a  brief,  to  at- 
tend at  a  trial  in  his  professional  character,  although  he  neglect- 
ed-to  attend  (i)  ;  or  for  unskillfulness  or  negligence  in  drawing  or 
settling  a  bill  in  Chancery,  or  a  declaration  or  other  proceedings  in 
a  court  of  common  law  (A). 

(d)   Reeye  i;.  Davis,  1  A.  &  E.  312  ;  260 ;  Tripp  v.  Annitage,  4  M.  &  W.  687, 

Jennings  v,  Griffiths,  1  R.  &  M.  42,  119,  693 ;  CottereU  v.  Apsey,  6  Taunt,  322. 
202;    Harrington  v.  Fry,  2   Bing.   179;         (A)  3  Bl.  Com.   28;   2  Atk.  332;   per 

and  see  Briggs  v.  Wilkinson,  7  B.  &  C.  Cur.,  Poucher  v.  Norman,  3  B.  &  C.  745 ; 

30 ;  Thompson  v,  Finden,  4  C.  &  P.  158.  S.  C.  5  D.  &  R.  ^48. 

(«)  Graflon  v.  Armitage,  2  C.  B.  336.  (t)  Turner  v.  PhiUips,  Peake,  122. 

(/)  Heath  V.  Freeland,  1  M.  &  W.  543.        (k)  FeU  v.  Brown,  Peake,  9G.    An  ac- 

(ff)  Clark  V,  Balmer,  11  M.  &  W.  243,  tion  does  not  lie  against  a  barrister  for 

1  See  Abbott  on  Shipping,  (ed.  1850,)  34<58,  94,  and  notes;  3  Kent,  (5th  ed.)  113  to 
139 ;  Colson  v.  Bonzey,  6  GreenL  474 ;  Thompson  t>.  Snow,  4  Greenl.  264  ;  Emery  v. 
Hersey,  4  Greenl.  507  ;  Winsor  v.  Cutts,  7  Greenl.  261 ;  Higgins  w.  Packard,  2  Hall,  * 

226;  Birkbeck  v.  Tucker,  2  Hall,  121 ;  Ring  v.  Franklin,  2  HaU,  1 ;  Ingersoll  v.  Van 
Bokkelin,  7  Cowen,  670. 

^  It  is  the  general  regulation  throughout  the  United  States  to  combine  the  two 
capacities  of  counsel  and  attorney.  See  2  GreenL  £t.  §  144,  n.  (4).  It  has  been 
ruled  in  the  State  of  Vermont,  that  an  attorney  at  law  has  a  lien  upon  the  debt  which 
he  has  prosecuted  to  judgment,  for  his  fees,  viz. :  for  the  term,  attorney,  and  travel 
fees,  and  for  all  moneys  expended  by  him  in  prosecuting  the  suit  Heart  v.  Chipman, 
2  Aik.  102.  But,  that,  although  by  the  laws  of  that  State,  nt)  distinction  is  made  be- 
tween the  office  of  attorney  and  counsellor,  yet  the  extra  charges  of  counsel  for  argu- 
ment, &c.,  are  not,  by  the  practice  of  the  Court,  thus  secured.  lb.  In  Pennsylvania, 
a  suit  could  not  formerly  be  sustained  by  an  attorney  or  counsellor  at  law  against  his 
client,  for  advice  and  services  in  the  trial  of  a  eauset  over  and  above  the  attorney's  fee 
allowed  by  Act  of  Assembly.  But  if  the  cMent  give  a  note  or  bond  for  such  compen- 
sation, an  action  lies  thereon.  Mooney  v.  Lloyd,  5  Serg.  &  R.  412.  It  has  since,  how- 
ever, been  decided  by  ^he  Supreme  Court  of  the  same  State,  in  Gray  v.  Braokenridge, 
2  Pennsyl.  75,  that  a  member  of  the  bar  may  recover  on  a  quantum  meruit  for  his  pro- 
fessional services.    So  it  was  held  also  in  Maryland,  in  Calvert  v.  Cox,  1  Gill,  95. 

And  generally  in  this  country,  lawyers  and  members  of  the  bar  are  entitled  to  re- 
cover pay  for  their  services  in  the  same  manner  as  other  persons.  See  Newman  v. 
Washington,  Martin  <&  Yerg.  79 ;  Wilson  v.  Burr,  25  Wendell,  386 ;  Stevens  v,  Adams' 
23  Wendell,  57  ;  Brady  ».  Mayor  &o.,  1  Sandford,  569 ;  ante,  488,  note ;  Vilas  f.  Dow- 
ner, 21  Vermont,  419 ;  Webb  v.  Browning,  14  Mis.  353. 
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Coomm.         Bat  a  oertificated  conveyaiicer  (I)  or  special  pleader,  not  at  tbe  bar, 
v.^^v^^ft/  may  maintain  an  action  to  recover  compensation  for  his  professional 
services.     And  where  an  action  was  brought  by  a  barrister,  for  ser- 
vices rendered  by  him  as  returning  officer  on  an  election  of  guard- 
[  ^500  ]  ians  for  a  union,  and  an  express  contract  was  proved*  for  remunera- 
tion at  so  much  per  day,  he  was  held  entitled  to  recover  (m). 

8.  Messengers  under  Fiats  in  Bankruptcy. 

A  messenger  under  a  fiat  in  bankruptcy  may  maintain  an  action 
for  his  bill.  And  his  remedy  is  against  the  petitioning  creditor,  as 
regards  that  part  of  his  bill  which  relates  to  the  period  up  to  the 
choice  of  assignees  (n)  ;  but  for  his  charges  subsequent  to  that  tima, 
it  would  seem  that  he  must  in  general  look  to  the  official  assignee ; 
inasmuch  as  the  trade  assignees  are  not  liable  to  pay  them,  in  the 
absence  of  an  express  contract  to  that  efifect  (o). 

And  the  messenger's  rights  in  this  respect,  are  not  afi^ected  by  the 
circumstance  of  the  commission  being  supersedable  (p). 

In  general,  the  messenger  has  no  claim  against  the  solicitor  to  the 
commission,  personally,  inasmuch  as  he  is  known  not  to  be  the  prin* 
cipal ;  but  if  the  solicitor  agree  with  the  petitioning  creditor  to  work 
the  commission  for  a  sum  certain,  and  receive  a  great  part  of  that 
sum,  he  will  be  liable  to  the  messenger  on  the  count  for  money  had 
and  received  (g). 

0.  Physicians.  ^ 

A  physician,  or  a  medical  practitioner  affecting  to  be  a  physician, 
has  no  remedy  at  la^  to  recover  a  remuneration  for  his  services  ( r  ), 
the  presumption  being  that  he  acted  only  with  a  view  to  an  honorary 
reward  {$)  ;^  and  a  physician  who  prepares  or  dispenses  his  own  med- 

wordfl  spoken  bj  him  in  the  oonne  of  his  be  different ;  Hamber  o.  Purser,  2  C.  &  M. 

speech,  and  which  were  pertinent  to  the  209.    And  see,  fiirther,  Hartopr.  Jukes, 

matter  at  issue :  Hodgson  t;.  Scarlett,  1  2  M.  A;  S.  438 ;  BiUings  r.   Waters,  1 

B.  &  Aid.  232 ;  FUnt  v.  Pike,  4  B.  &  G.  Stark.  363 ;  Ex  parU  Hartop,  9  Ves.  109 ; 

473,  481,  per  Holrojd,  J.  12  Yes.  353;  1  Rose,  449.    The  petition- 

(Q  Ponoher  v,  Norman,  3  B.  &  0.  744 ;  ing  creditor  is  liable  for  his  part,  althon^ 

8b  C.  6  D.  &  R.  648.    In  Grammond  o.  the  assignee  has  been  ordered  to  paj  the 

Oronch,  8  0.  &  P.  77,  it  was  decided  bj  messenger  ont  of  the  estate ;  Burwood  0. 

Lord  Tenterden,  C.  J.,  that  if  a  certifiea-  Kant,  2  G.  &  P.  123. 

ted  conTCjancer  assume  the  character  of  (p)  Ex  parte  Johnson,  1  0.  ds  J.  23. 

attorney  (he  not  being  one),  and  obtain  \q)  Hartop  v.  Jukes,  2  M.  &  S.  438; 

employment  by  such  false  assumption.  Hart  0.  White,  Holt,  R.  376;    Hart  e. 

and  charge  as  an  attorney,  he  cannot  re-  Biggs,  Id.  245. 

coyer  any  remuneration;  not  eyen  for  (r)   Ghorley  v.  Bolcott,  4  T.  R.  817; 

monies  paid  by  him  in  the  course  of  the  lipscombe  v.  Holmes,  2  Camp.  441. 

business.  ii)  Per  Cur.,  Poucher  v,  Norman,  3  B. 

(ffi)   %an  V,  The  Guardians  of  Ken-  &  G.  745 ;  S.  C.  5  D.  &  R.  648.    Debt  on 

sington  Union,  3  Q.  B.  935,  n.  (a),  the  stat  10  Hen.  8,  fbr  practising  without 

FBur#ood  V,  Felton,  8  B.  &  G.  43.  being  licensed  by  College  of  Physicians ; 

Hamber  o.  Hall,  10  G.  B.  780,  797,  the  GoUeee  of  Physicians  r.  Harrison,  9 

Formerly  the  rule  was  thouj^t  to  B.  &  C.  524. 


r 

1  The  law  is  held  diffinently  in  Pennsylvanift,  and  this  difference  is  founded  on 
poraotioe,  and  an  Act  of  Aisembly.    Mooaey  «.  LlogFd,  6  Berg.  ^  R.  il6i    The  nli 
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icines,  cannot  recover  for  them,  although  they  are  famished  to  his  Pbtbi- 
own  patients  ( t ).  ^^^*' 

But  a  physician  is  entitled  to  recover,  where  he  can  prove  that  ^-^"n^^^ 
there  was  an  actual  contract  for  his  remuneration  (it)  ;  and  if  he  act 
both  as  a  physician  and  as  a  surgeon,  he  can  recover  for  **service8  [  *601  ] 
rendered  in  the  latter  capacity,  although  not  for  those  rendered  in 
the  former  (v).^ 

10.  Printers. 

In  the  case  of  Poplett  v,  Stockdale  (x),  Best,  C.  J.,  held,  that  the 
plaintiff,  a  printer,  could  not  recover  any  compensation,  for  printing 
for  the  defendant  "  The  Memoirs  of  Harriette  Wilson ; "  it  being  a 
)J^ork  of  a  grossly  humoral  and  libellous  nature  (y  ).^ 

So  a  printer  cannot  recover  for  labor  or  materials  used  in  prinir 
in^  a  work,  unless  he  affix  his  name  to  it,  pursuant  to  the  statute  (z). 

Nor  can  he  recover  for  printing,  or  assisting  to  circulate  a  period- 
ical, of  which  he  falsely  makes  affidavit  that  he,  is  the  sole  proprie- 
tor (a).  Nor  can  the  proprietor  of  a  newspaper  recover  for  the  non- 
performance of  a  contract  for  printing  such  paper,  before  filing  the 
requisite  affidavit  (5). 

By  the  custom  of  trade,  a  printer  is  bound  to  complete  and  deliv- 
er the  whole  work,  before  being  paid  for  printing  it.     And,  there- 
fore, if  the  impression  be  destroyed  by  fire  whilst  on  the  premises  of 
the  printer,  he  cannot  recover  anything,   although  a  part  has  been 
actually  delivered  (c). 


IM. 


0  Per  Best,  C.  J.,  AUison  p.  Haydon,    5  B.  &  AloL  835 ;  Marohant  v.  Evans,  8 
&  P.  691 ;  a  C.  4  Bing.  619.  Taunt.  142. 


(u)  Veitch  V.  Russell,  3  Q.  B.  928.  (a)   Stephens  v.  Robinson,  2  C.  &  J. 

(y)  Battersby  v.  Lawrence,  Gar.  &  M.    209. 
277  ;  Little  v.  Oldaker,  Id.  370.  ^6)  Houston  v.  >fiUs,  1  Moo.  &  Bob. 


(z)  R.  &  M.  337  ;  S.  C.  2  C.  &  P.  198.        32o. 

(y)  See  Gale  v,  Leckie,  2  Stark.  107.  (c)  Adiard  v.  Booth,  7  0.  &  P.  108. 

(z)  39  Geo.  3,  c.  79  4  Bensley  v,  Bignold, 


appears  to  be  the  same  in  the  several  States,  and  the  physician  may  support  his  do- 
mand  by  his  book  of  original  entries  and  his  own  oath.  See  3  Dane's  Abr.  322,  §  14 ; 
Hewitt  V.  Wilcox,  1  Met.  154 ;  Simmons  v.  Means,  8  Smedes  &  Marsh.  397  ;  Thompson 
r.  Hazen,  25  Maine,  104 ;  Smith  v.  Hyde,  19  Vermont,  54.  See  Fisher  v.  Townsend,  7 
Yereer,  146.  Physicians  and  surgeons  are  entitled  to  recover  for  the  services  of  their 
students  in  attendance  upon  their  patients.  Warring  v.  Monroe,  G.  P.,  4  Wend.  200. 
No  action  lies  by  a  physician  for  medicines  administered  to,  and  attendance  upon  a 
slave,  without  the  knowledge  or  request  of  the  master,  in  a  case  not  requiring  instant 
and  immediate  assistance.  Dunbar  v.  WiUiams,  10  Johns.  249.  A  physician  who 
furnishes  medicine  to,  and  attends  upon  a  pauper  without  the  request  of  the  over- 
seers of  the  poor,  cannot  recover  compensation  fh>m  them,  unless  they  have  subse- 
quently promised  to  pay.  Everts  v,  Adams,  12  Johns.  352.  See  Rouse  v,  Peoria,  2 
Gilman,  99.  An  unlicensed  practitioner  in  physio  is  not  entitled,  in  states  where  a 
license  is  lequired,  to  recover  a  demand,  claimed  by  him  for  medicine  furnished,  in 
which  evidently  is  included  compensation  for  his  services  as  a  pliysioian.  AUcott  o. 
Barber,  1  Wend.  526 ;  Smith  v.  Tracy,  2  HaU,  465.    See  ante,  405,  in  note. 

As  to  the  liability  of  physicians,  eriminaliUr,  for  injuries  done  by  their  unskilfiil- 
ness.    See  Commonwealth  r.  Thomson,  6  Mass.  134. 

^  See  ante,  485,  note. 

*  A  contract  to  reprint  any  literary  work  in  violation  of  a  oopyright  secured  to  a 
third  person,  is  void.    Nichols  9,  HoUy,  3  Dav.  145 ;  No.  44  Amer.  Jurist,  254,  255. 
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Sebyanti.  11.  Servants  (c{) . 

Hiring  "  It  is  clearly  agreed,  that  if  a  person  retain  a  servant,  and  agree 

presumed    to  pay  him  so  much  hy  the  day,   month,  or  year,  the  servant  may 

^  ^/^'  •    have  an  action  against  the  master  on  the  contract,  or  against  his 

executors  ;  and  that  every  such  retainer  will  be  presumed  to  be  in 

consideration  of  wages  (e),  unless  the  contrary  appear  (/)-"  ^ 

r  ^502  ]       **And  a  promise  by  the  servant  to  obey  the  lawful  and  reasonable 

orders  of  his  master,  within  the  scope  of  the  services  contracted  for, 

is  also  implied  by  law  (i). 

Qiugre,  Whether  or  not  a  contract  by  a  party,  to  remain  in  the  service  of 

^^t*^^t      ^^®  employer  during  the  life  of  the  former,  ia  valid,  may  admit  of 

for  life        some  doubt.     It  would  seem,  however,  that  such  a  contract  is  not 

Talid.  illegal,  although  probably  but  slight  damages  would  be  given  for 

violating  so  improvident  a  bargain  (k). 
Eflfeot  of  a  It  appears  to  be  now  settled,  that  in  the  case  of  a  domegtic  or 
P^®^*1  menial  servant,  a  general  hiring,  that  is,  a  hiring  without  any  en- 
the  case  of  gagement  as  to  the  duration  of  the  service,  will  be  constinied  to  be 
a  menial  a  hiring  for  a  year ;  the  service  to  be  determined  by  a  month's  wam- 
^  ing,  or  by  payment  of  a  month's  wages  (Z).  And  the  rule  is  the 
same,  although  the  servant  be  hired  under  a  written  contract ;  pro- 
vided it  contain  no  evidence  of  an  intention  by  the  parties  to  exclude 
such  rule  (m). 

Accordingly,  it  has  been  held,  that  if  a  master  turn  away  his  do- 
mestic servant  without  such  previous  notice,  there  having  been  no 
fault  or  misconduct  on  the  part  of  the  servant,  he  is  entitled  to  a 

{d)    As  to  the  law  of  apprenUcea,  see  them.     Alfred  v.  Marquis  of  Fitzjames,  3 

Bum's  J.,  tit  "  Apprentices/'  and  Nolan's  Eap.  R.    But  it  was  always  considered 

Poor  Laws ;  54  Geo.  3,  c.  96.    What  shall  that  the  party  ceased  to  be  a  tUxve  when 

be  deemed  a  contract  of  apprenticeship,  he  reached  England,  or  any  part  of  the 

not  of  hiring ;  The  King  v.  The  Inhabi-  British  dominions  in  which  slavery  waa 

tants  of  Tipton,  8  B.  ^C.  8S8  ;  The  King  not  permitted.    Somerset's  case,  11  Stat 
V.  The  Inhabitants  of  Edingale,    10  Id.  *  T.  810;  20  HoweU.  State  T.  70 ;  Lofft,  1 ; 

739.    As  to  seaman^  see  Abbott  on  Ship-  Forbes  v.  Cochrane,  2  B.  &  C.  448 ;  S.  C.  2 

ping.  D.  &  R.  679.    See  Commonwealth  v.  Gif- 

(e)  See  the  stat  1  &  2  WiU.  4,  c.  37,  fith,  2  Pick.  (2nd  ed.)  19  n  (1)  ;  Shaw  Ch. 

the  "  Truck  Act,"  prohibiting  the  pay-  J,  In  re  Francisco,  9  Am.  Jur.  490. 
ment,   in  certain    trades,    of   wages    in         (i)  Per  Parke,  B.,  Turner  r.  Mason,  14 

goods,  or  otherwise  than  in  cash.    Who  M.  &  W.  112,  116 ;  per  Cur.,  in  The  King 

are  workmen  or  laborers    within  this  act,  v.  St  John,  Devizes,  9  B.  &  C.  896.  901. 
see  Riley  v.  Warden,  2  Exch.  69.    What        (*)  See  I  Bl.  Com.  424,  and  n.  8  of  Mr. 

deductions  from  the  wages  of  a  workman  Christian.    By  the  French  law,  **  Onne 

are  not  within  the  act ;  Chawner  v.  Cum-  peut  engager  set  services  qu'h  tanpsy  ou  pour 

mings,  8  Q.  B.  311.  une  entreprise    cf^ermin^e;"    upon    which 

(/)  Bao.  Abr.  "  Master  and  Servant,"  Rogron  observes,  "  On  n*a  pas  du  permit- 

(H.),  citing  Pinchon's  case,  9  Co.  88  a,  b;  tre  a  un  komme  de  s* engager  a  servir  touUm 

Sands  v,  Leake,  2  Roll.  R.  269 ;  Davies  v.  vie  une  autre  personne.     One  pareiUe  sUpu- 

Davies,  9  C.  &  P.  87.    Where  a  slave^  be-  lation  serait  nulle ;  car  elU  est  eontraire  a 

fore  slavery  was    abolished,   came   over  la  liberty  individudU." 
from  the  West  Indies,  and  continued  iu        (/)  Per  Parke,  B.«  Turner  v.  Mason,  14 

the  service  of  his  master  in  England,  it  M.  &  W.  112,  116;  Fawoett  v.  Cash,  5  B. 

was  held  he  was  not  entitled  to  wages,  &  Ad.  904,  907. 

unless  there  had  been  some  subsequent        (m)  Johnson  v.  Blenkinsopp,  Q.  B.,  5 

express  contract  conferring   a  right  to  Jur.  870. 


1  But  if  by  the  understanding  of  both  parties,  the  services  were  originally  rendered 
gratuitously,  they  cannot  afterwards  be  made  a  charge.  James  v.  O'DrisooU,  2  Bay, 
101 ;  ante,  477,  note. 
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month's  wages,  althougli  there  was  no  express  contract  to  that  ef-  Seryantb. 
fect(n).     But  the  month's  wages  are  payable  in  such  a  case,  not  v.^-v-^./ 
for  the  bygone  services,  but  for  the  improper  dismissal  of  the  ser- 
vant ;  and,  therefore,  they  cannot  be  recovered  under  the  common 
count  for  work  and  labor  (p). 

With  regard,  however,  to  cases  other  than  those  of  d6mestic  or  Rule  in 
'  menial  servants,  there  is  no  inflexible  rule  of  law,  that  a  general  other  caa- 
or  indefinite  hiring  is  a  hiring  for  a  year ;  and  the  question  must,  ®^' 
therefore,  be  considered  in  connection  with  the  circumstances  of 
each  particular  case  (p). 

But  it  appears  that,  if  there  be  no  evidence  to  the  contrary,  the  Clerks, 
general  engagement  of  a  clerk  will  be  deemed  to  be  a  yearly  hiring. 
Thus,  in  Beeston  v.  Colly er  (q),  it  appeared  that  the  plaintiflF  com- 
menced his  services  in  March,  and  served  the  defendant,  *^an  army  r  0593  J 
agent,  for  many  years,  in  the  capacity  of  his  clerk.  In  1811,  the 
plaintiff's  salary  was  paid  quarterly ;  for  the  last  six  years  before 
1826,  it  was  paid  monthly.  The  defendant  having  dismissed  the 
plaintiff  in  December,  1826,  Without  assigning  any  reason,  it  was 
held  that  there  was  an  implied  yearly  hiring,  and  that  the  defen- 
dant was  bound  to  pay  the  salary  until  March.  And  Mr.  Justice 
Gaslee  said,  "  There  can  be  no  doubt  that  a  general  hiring  is  a  hir- 
ing for  a  year.  In  domestic  service,  there  is  a  common  understand- 
ing that  such  a  contract  may  be  dissolved  on  reasonable  notice,  as  a 
month's  warning,  or  a  month's  wages.  There  does  not  appear  to  be 
any  such  practice  with  respect  to  servants  in  hiLsbandry  (r) ;  and 
we  have  no  evidence  what  is  the  custom  with  clerks.  We  must, 
therefore,  decide  this  case  according  to  the  general  rule,  and  hold  a 
contract  between  the  parties  to  be  a  hiring  for  a  year." 

And  so  it  would  appear  that,  in  other  cases  of  a  like  kind,  a 
general  hiring,  if  unexplained,  is  to  be  taken  to  be  a  hiring  for  a 
year  («). 

But  this  rule  does  not  apply,  primd  facie,  to  the  case  of  a  party  who 
is  engaged  as  a  commission  agent ;  even  although,  by  the  terms  of 
the  engagement,  he  is  to  receive  for  his  commission,  at  the  rate  of 
a  certain  sum  per  quarter  (f). 

Where  A.  covenants  with  B.  to  serve  him  in  a  certain  capacity 
for  a  definite  time,  the  Court  will  not,  from  this  circumstance  mere- 
ly, imply  a  covenant  on  the  part  of  B.,  to  retain  A.  in  his  employ- 
ment until  the  expiration  of  that  time  (te). 

(rCj  Robinson  v,  Hindman.  3  Esp.  236 ;  Ian  v.  Ablett,  2  Cr.  M  <&  R.  64  ;  Johnson 
ana  per  Cur.,  in  Beeston  v.  CoUyer,  infra ;  Blenkinsopp,  6    Jur.   870.    Servants  in 
gedmdel  Bl.  Com.  425.    But  the  reason  kiubandry  are  fhKjuently   hired  by  the 
assigned  by  the  learned  commentator  for  year  from  Michaelmas,  and  this  is  an 
his  opinion  seems  not  to  apply  to  the  case  entire  hiring ;  Spain  v.  Amott,  2  Stark. 
of  domeitie  serparUa  ;  see  per  Abbott,  C.  J.,  267.    And  it  seems  to  be  now  settled  that 
Hattman  v.  Boulnois,  2  C.  <&  P.  511,  612.  a  general  hiring  of  a  husbandry  servant 
(o)  Pewings  v,  Tisdal,  1  Exch.  295.  is  a  yearly  hiring;  LiUey  ».  Elwin,  11  Q, 
\p)  Baxter  v.  Nurse,  6  M.  &  G.  936.  B.  742  ;  12  Jur.  623;  Huttman  t>.  Boni- 
ng) 4  Bing.  309  ;  and  see  Huttman  v.  nois,  2  C.  &  P.  611. 
Boulnois,  2  C.  &  P.  610.  U)  Per  Parke,  B.,  Bayley  ».  RimmelL 

(r)  But  a  person  who  is  engaged  by  a  1  M,  &  W.  606,  607. 
gentleman  as  hla  head  gardener,  and  who        U)  See  Bntterfield  9.  Marler,  3  C.  &  K. 

lives  in  a  house  within  the  gentleman's  163. 

grounds,  is  a  dometdc  servant,  within  the        (ti)  Anidin  v.  Austin,  6  Q.  B.  671 ; 

moaDing  of  the  xule  above  stated:  Now-  Doxm  v,  Siaylee,  Id.  686. 
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SE3iyjk.NTa. 

'  When  thd- 
contract  of 

hiring 
should  be 
in  writing. 


[O604] 


To  what 
notice  to 
leave,  a 
servant  is 
entitled. 

When  he 
may  be 
dismissed 
without 
notice. 

Claim  for 
wages  af- 
ter dismis- 
sal; 


A  contract  for  the  'hire  and  service  of  an  agent,  clerk,  or  ser- 
vant, need  not  be  in  writing,  unless,  by  the  terms  of  the  bargain, 
the  employment  is  to  extend  beyond  a  year  ;  in  which  case  a  written 
agreement  is  necessary,  under  the  4th  section  of  the  Statute  of 
Frauds,  29  Gar.  2,  c.  3  (x).^  But  it  seems  that  a  contract  for  hiring 
for  a  year,  or  from  which  a  yearly  hiring  may  be  implied,  need  not 
be  reduced  into  writing  (y). 

So  where  the  agreement  is  in  writing,  the  consideration  for  the 
^servant's  promise  to  remain  in  the  master's  employ,  should  appear 
on  the  face  thereof.  And  a  written  promise  by  a  party  "  to  remain 
with  the  plaintiff  for  two  years,  for  the  purpose  of  learning  his 
business,"  was  held  to  be  invalid  for  want  of  mutuality ;  it  not 
appearing  from  the  memorandum,  that  the  plaintiff  was  bound  to 
retain,  or  teach,  the  defendant,  during  any  part  of  that  period  (z)  ^ 

Where  the  hiring  is  for  a  year,  and  so  from  year  to  year  so  long 
as  the  parties  respectively  please,  it  can  be  determined  only  by 
reasonable  notice,  expiring  at  the  end  of  some  year  of  the  ser- 
vice (a),  ' 

If  a  servant  wilfully  disobey  any  lawful  order  of  his  master,  or 
unlawfully  absent  himself  from  his  work,  or  if  he  be  guilty  of 
moral  misconduct,  or  habitual  neglect  (6),  he  may  be  discharged 
without  warning,  before  the  expiration  of  the  period  for  wfaidi  he 
was  hired ;  and  he  is  not  entitled  to  any  wages  from  the  day 
he  is  so  discharged,  if  they  had  not  then  aruf^ed  due  (c).  Nor, 
where  the  payment  is  to  be  quarterly,  or  yearly,  or  at  any  other 
fixed  period,  and  the  servant  improperly  leaves  his  master  (d),  or  is 
guilty  of  such  misconduct  as  to  justify  his  discharge  during  the 
currency  of  such  period,  is  he  entitled  to  wages  for  any  part  there- 
of, even  to  the  day  he  quits  (e/  o^t(yy%A^*i(V 


(x)  Bracegirdle  v.  Heald,  1  B.  &  Aid. 
722.  The  contract  was  verbal,  on  the 
27  th  May,  for  a  year's  service  from  SOth 
June  following,  and  was  held  void. 

(v)  Beeston  v.  Collyer,  4  Bing.  309 ;  a 
C.  12  Moore,  662. 

(2)  Pilkington  v.  Scott,  16  M.  &  W. 
667;  Sykes  v.  Dixon,  9  A.  &  E.  693; 
Hartley  r.  Gammings,  2  C.  &  E.  433; 
Lees  p.  Whitcomb,  6  Bing.  34 ;  S.  C.  2  M. 
&  P.  86. 

(a)  Williams  v.  Byrne,  7  A.  <fc  E.  177. 

(6)  Turner  v.  Mason,  14  M.  &  W.  112, 
116;  Amor  v.  Fearon,  9  A.  &  E.  648; 
Lilley  V,  Elwin,  11  a  B.  742;  12  Jur. 
623,  626;  Callo  v.  Brouncker  4  C.  &  P. 
618;  Spain  v.  Arnott,  supra;  see  also 
Smith  f.  Thompson,  8  0.  B.  44 ;  Turner  v. 
Robinson,  6  B.  &  Ad.  789 ;  BaiUie  v.  Kell,. 
6  Scott,  379  ;  Lacy  v,  Osbaldiston,  8  C.  & 
P.  80. 

(c)  Robinson  v.  Hinolman,  3  Esp.  236 ; 
Spain  t;.  Arnott,  2  Stark.  266 ;  Qandell  v. 
Pontigny,  4  Camp.  376 ;  S.  C.  1  Stark. 
198;  Atkin  v.  Acton,  4  C.  &  P.  208,  Li 
Crawford  v,  Reid.  1  Show.  Pari.  C.  124,  it 


was  held,  that  if  a  principal  gardens 
absent  himself  for  four  days  upon  an  un- 
founded pretence,  he  may  be  immediately 
discharged,  though  engaged  for  a  fixed 
period.  If  a  female  servant  become  preg- 
nant, she  may  be  dismissed  at  onoe :  Cal- 
decot,  11,  14.  As  to  the  jurisdiction  of 
Justices,  see  Burn's  J.  tit  **  Servants  ;*' 
Lancaster  v.  Greaves,  9  B.  ^  C.  628.  A 
gamekeeper  or  bailiff  may  be  dismiaaod 
for  misconduct,  and  expelled  ttom  a  house 
of  his  employer,  which  he  occupied  as  a 
servant;  Anon.  Moore,  8,  9;  Cnrtis's 
case,  Litt.  Rep.  139  ;  Bertie  v,  Beaumont, 
16  East,  33.  So  if  the  servant  hired  for 
a  specific  time,  during  that  time,  commit 
a  criminal  offence,  it  has  been  held  that 
he  can  recover  no  part  of  his  wages. 
Libhart  v.  Wood,  1  W.  &  8.  266. 

(d)  Huttman  v.  Boulnois,  2  C.  &  P. 
610. 

(e)  Lillev  v.  Elwin,  tupra;  Ridgway*. 
Hungerford  Market  Company,  3  A  ^  £. 
171.  See  Atkin  v.  Acton,  4  C.  &  P.  208, 
209. 


1  Ante,  71,  note. 

A  See  ReideU  v,  Cpngelon,  16  Pick.  44 ;  Butler  v.  Httbbacd,  6  Piok.  S0O. 

•  The  rule  seems  \A  be  well  eet*bUahed  in  this  oooatrj,  that  if  a  iwrt^ 
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Bat  where  the  contract  is  determined  hy  mntnal  consent,  the  SsaxAxn, 
servant  may  recover  wages  pro  rata  (/).^    And  where  there  is  no 
evidence  of  any  specific  contract  of  hiring,  but  merely  proof  of 

(/)  Lamburn  i;.  Cruden,  2  ^f.  &  G.  263 ;    A.  &  E.  686. 
2  &QoU»  N.  a  633 ;  Thomas  v,  WilUams;  1 

a  contract  to  labor  for  a  specified  period,  and  leaves  the  service  of  his  employer  be- 
fore the  expiration  of  that  time,  without  sufficient  cause,  he  can  recover  no  compen- 
sation for  his  services,  either  on  the  contract  or  on  a  qttantum  meruit.  Such  is  the 
rale  in  Vermont.  Philbrook  v,  Belknap,  6  Vermont,  333 ;  St  Albans  Steamboat  Co.  v, 
Williams,  8  Vermont,  64 ;  Hair  v.  Bell,  6  Vermont,  36 ;  Mullen  ».  Gilkinson,  19  Ver- 
mont, 603.  Winn  o.  Southgate,  17  Vermont,  356  ;  Sutton  v,  Tyrell,  12  Vermont,  79  ; 
Ripley  v.  Chipman,  13  Vermont,  268.  So  in  Massachusetts.  Davis  v.  Maxwell,  12 
Metcalf,  286  ;  Stark  v,  Parker,  2  Pick.  276  ;  Olmstead  t;.  Beale,  19  Pick.  428 ;  Hunt  v, 
Otis  Manuf.  Co.,  4  Metcalf,  466 ;  moe  v.  Dwight  Manuf.  Co.,  2  Cushing,  80.  So  in  Illi- 
nois. Eldridge  v.  Rowe,  2  Oilman,  91.  So  in  Alabama.  Wright  v.  Turner,  1  Stewart, 
29.  So  in  New  York.  Lantry  v.  Parks,  8  Cowen,  63 ;  Marsh  v.  Rulesson,  1  Wendell, 
614 ;  Monell  v.  Bums,  4  Denio,  121.  So  in  Maine.  Miller  v,  Goddard,  34  Maine,  102. 
See  also  Chandler  v.  Thurston,  10  Pick.  209 ;  Willington  v.  West  Boylston,  4  Pick. 
103. 104  ;  Byrd  v.  Boyd,  4  M'Cord,  246 ;  Shaw  v.  Tump.  Co.,  2  Pennsylv.  464 ;  M'Clure 
V,  I^att,  4  M'Cord,  26 ;  Rounds  v.  Baxter,  4  Greenl.  454 ;  2  Dane's  Abr.  314,  §  7 ; 
Jennings  v.  Camp,  13  Jotins.  94  ;  M'Millan  v,  Vanderlip,  12  Johns.  165  ;  Thorpe  ». 
White,  13  Johns.  68.  A  different  rule  prevails  in  New  Hampshire.  Britton  v.  Tur- 
ner, 6  N.  Hamp.  481.  Where  the  plaintiff  agreed  to  work  for  the  defendant  ten  and 
a  half  months,  and  spin  yam  ** at  three  cents  per  run"  it  was  heldy  that  the  con- 
tract was  entire,  and  must  be  performed  before  the  plaintiff  could  recover  for  the 
price  of  his  labor,  and  if  he  leaves  the  service  of  Hhe  defendant  before  the  expiration 
of  the  time,  he  cannot  recover  for  spinning  a  certain  number  of  runs  of  yam. 
M'Millan  v.  Vanderlip,  12  Johns.  166.  So  where  an  agreement  was  made,  that  the 
plaintiff  was  to  work  for  the  defendant  "  for  eight  months,  for  which  the  defendant 
was  to  pay  him  $101-,  or  $13  per  month,"  it  was  held  that  the  contract  was  entire, 
and  that  the  plaintiff  could  not  sue  for  his  hire  until  he  had  served  out  the  whole 
time.  Real  t».  Moore,  19  Johns.  337.  But  see  Thayer  v.  Wadsworth,  19  Pick.  349. 
In  Davis  v.  Maxwell,  12  Metcalf,  286,  a  party  had  agreed  to  work  with  another  oi^ 
the  farm  of  the  latter  for  *'  seven  months,  at  twelve  dollars  per  month,"  it  was  held 
that  the  contract  was  entire ;  that  eighty-four  dollars  were  to  be  paid  at  the  er.d  of 
seven  months,  and  not  twelve  dollars  at  the  end  of  each  month ;  and  that  the  laborer, 
an  leaving  the  service  of  his  employer,  without  good  cause,  before  the  seven  months 
expired,  was  not  entitled  to  recover  anything  of  the  employer.  So  held  also  in  Badg- 
ley  V,  Heald,  4  Gilman,  64. 

It  is  not  sufficient  cause  for  abandoning  such  contract,  that  the  party  employed  was 
put  upon  work  not  contemplated  at  the  time  the  contract  was  made ;  with  his  own 
consent ;  Mullen  v,  Gilkinson,  19  Vermont,  603  ;  or  without  objection  made  by  hinu 
Hair  v.  Bell,  6  Vermont,  36.  See  Decamp  v.  Stevens,  4  Blackf.  24.  As  to  the  use  of 
harsh  language  by  the  employer.  Marsh  v.  Rulesson,  1  Wendell,  614.  A  hired  girl, 
who  has  contracted  to  labor  for  a  specified  term  at  a  price  agreed  upon,  and  who  has 
left  the  service  of  her  employer  previous  to  the  expiration  of  the  term,  may  yet  re- 
cover for  the  labor  actually  performed  by  her,  if  it  appear  that  she  left  in  conse- 
quence of  rudeness  and  improper  conduct  towards  her  by  a  member  of  another  family 
residing  in  the  same  house,  although  it  appear  that  her  employer  had  no  control  over 
the  other  fi&mily,  and  that  the  two  families  were  as  distinct  as  they  could  be  while 
occupying  the  same  house.    Patterson  v.  Gage,  23  Vermont,  668. 

And  where  a  party  is  prevented  by  sickness  from  laboring  during  the  stipulated 
period,  he  may  recover  pro  rata  for  the  services  performed,  upon  a  quantum  meruU. 
Fenton  v,  Clark,  11  Vermont,  657 ;  Fuller  v.  Brown,  11  Metcalf,  440 ;  Dickey  o.  Lin- 
scott,  20  Maine,  463.  The  plaintiff  having  contracted  to  labor  for  the  defendant  six 
months,  at  a  specified  price  for  the  term,  was  taken  sick,  and  left  the  defendant's 
aervioe  before  the  term  had  expired,  and  remained  so  sick,  for  about  a  month,  that  he 

1  Cranmer  v.  Graham,  1  Blackf.  407 ;  Rogers  v,  Steele,  24  Vermont,  613.  Where 
there  is  a  proviso  in  the  special  contract  for  labor,  that  if  either  party  becomes  dis- 
satisfied, he  may  abandon  the  contract,  and  the  party  employed  quits  before  the  time 
of  service  expires,  without  alleging  any  dissatisfaction,  he  cannot  recover  for  the 
labor  periormed.  MoneU  v.  Bums,  4  Denio,  121.  But  it  was  held  otherwise,  where 
there  was  a  contract  for  labor  for  a  specified  time,  at  stipulated  wagpa,  **  if  the  par- 
tiM  oould  agree.''    Dorg^  v.  Baker,  92  Biaine,  278. 
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Sebyahtb.  service,  and  ifc  is  shown  that  the  party  voluntarily  quitted  his  em- 
ployment ;  he  will  be  entitled  to  he  paid  for  his  services,  up  to  the 
time  of  his  so  quitting,  so  much  a^  they  were  worth  {g). 

(g)  Bayley  i>.  Rimmell,  1  M.  &  W.  606. 

was  onable  to  perform  the  fhU  labor  of  a  man,  and  then  he  recovered  his  health,  bat 
did  not  return  to  the  defendant's  employment ;  he  was  held  to  be  entitled  to  recover 
for  his  services  upon  a  guantum  meruit  for  the  time  he  labored.  Seaver  v.  Morse,  20 
Vermont,  620.  See  Nichols  v.  Coolahan,  10  Metcalf,  449  ;  Hunter  v.  Waldron,  7  Ala- 
bama, 753  ;  Thomas  v.  Woodruff,  2  Speers,  148.  But  where  a  party  has  abandoned 
his  contract  of  service  without  sufficient  cause,  he  cannot  escape  the  effects  of  this  act 
by  afterwards  returning  and  offering  to  fulfil  it,  the  employer  refusing  to  receive  him. 
Lantry  v.  Parks,  8  Cowen,  63. 

The  sulpcct  of  entire  contracts  for  service  part  performed,  received  a  thoroogh 
investigation  in  New  Hampshire,  in  the  case  of  Britton  f ,  Turner,  6  N.  Hamp.  481 ; 
and  the  Court  came  to  the  following  apparently  just  and  equitable  conclusions  : 

1st  Where  a  party  undertakes  to  pay,  upon  a  special  contract,  for  the  periormanoe 
of  labor,  he  is  not  liable  to  be  charged  upon  such  special  contract,  until  the  money  is 
earned  according  to  the  terms  of  the  agreement ;  and  where  the  parties  have  made 
an  express  agreement,  the  law  will  not  imply  and  raise  an  agreement  different  from 
that  which  the  parties  have  entered  into,  except  upon  some  further  transaction  be- 
tween them. 

2d.  In  case  of  a  failure  to  perform  such  special  contract,  by  default  of  the  party 
contracting  to  do  the  service,  if  the  money  is  not  due  by  the  terms  of  the  special 
agreement,  and  the  nature  of  the  contract  is  such  that  the  employer  can  reject  what 
has  been  done,  and  refuses  to  receive  any  benefit  fropi  the  part  performance  ;  he  is 
entitled  to  do  so,  unless  he  has  before  assented  to  and  accepted  of  what  has  been 
done,  and  in  such  case  the  party  performing  the  labor  is  not  entitled  to  recover,  how- 
ever much  he  may  have  done. 

3d.  But  if,  upon  a  contract  of  such  a  character,  a  party  actually  receives  useful 
labor,  and  thereby  derives  a  benefit  and  advantage,  over  and  above  the  damage  which 
has  resulted  from  a  breach  of  the  contract  by  the  other  party,  the  labor  actually  done 
and  the  value  received  furnish  a  new  consideration,  and  the  law  thereupon  raises  a 
promise  to  pay  to  the  extent  of  the  reasonable  worth  of  the  excess.  And  the  rule  is 
the  same,  whether  the  labor  was  received  and  accepted  by  the  assent  of  the  party 
prior  to  the  breach,  and  under  a  contract  by  which,  from  its  nature,  the  party  was  to 
receive  the  labor  from  time  to  time  until  the  completion  of  the  whole  contract,  or 
whether  it  was  repeivcd  and  accepted  by  an  assent  subsequent  to  the  performance  of 
all  that  was  in  fact  done. 

4th.  In  case  such  contract  is  broken,  by  the  fault  of  the  party  employed  after  part 
performance  has  been  received,  the  employer  is  entitled,  if  he  so  elect,  to  put  the 
breach  of  contract  in  defence  for  the  purpose  of  reducing  the  damages,  or  showing 
that  nothing  is  due  ;  and  the  benefits  for  which  he  is  liable  to  be  charged,  in  that 
case,  is  the  amount  of  value  which  he  has  received,  if  any,  beyond  the  alaoont  of 
damage,  and  the  implied  promise  which  the  law  will  raise,  is  to  pay  such  amount  of 
the  stipulated  price  for  the  whole  labor,  as  remains  after  deducting  what  it  cost  to 
procure  a  completion  of  the  whole  service,  and  also  any  damage  which  has  been  sus- 
tained by  reason  of  the  non-fulfilment  of  the  contract. 

5th.  If,  in  such  case,  it  be  found  that  the  damages  are  equal  to,  or  greater  than,  the 
amount  of  the  value  of  the  labor  performed,  so  that  the  employer,  having  a  right  to 
the  performance  of  the  whole  contract,  has  not,  upon  the  whole  case,  received  a  bene- 
ficial service,  the  plaintiff  cannot  recover. 

6th.  If  the  employer  elects  to  permit  himself  to  be  charged  for  the  value  of  the  la- 
bor, without  interposing  the  damages  in  defence,  he  is  entitled  to  do  so,  and  may  have 
an  action  to  recover  his  damages  for  the  non-performance  of  the  contract. 

7th.  If  he  elects  to  have  the  damages  considered  in  the  action  against  him,  he 
must  be  understood  as  conceding  that  they  are  not  to  be  extended  beyond  the  amoont 
of  what  he  has  received,  and  he  cannot  therefore  afterwards  sustain  an  action  for 
further  damages. 

Such  suit  cannot  be  maintained  until  the  original  time  of  payment  agreed  upon 
has  expired.  Hartwell  v.  Jewett,  9  N.  Hamp.  219.  But  see  Davis  v.  Ayres,  9  Alaba- 
ma, 292. 

The  case  of  Britton  t;.  Turner,  has  been  often  cited,  and  sometimes  with  ap- 
parent approval;  Fcnton  v^  Clark,  11  Vermont,  500 ;  but  it  has  not  been  yielded  to 
as  an  authority,  and  the  courts  in  other  states,  in  cases  decided  since,  have  sustained 
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*It  is  quite  dear  that  a  master  need  not,  at  the  time  of  dis-  Sbbvants. 

missing  a  servant,  allege  any  specific  act  of  misconduct  on  the  part  ^^-^^s/^^^ 

of  the  latter,  as  the  cause  of  such  dismissal ;  it  being  sufficient  if  [  •SOS  ] 


the  doctrine  of  the  former  decisions.  Miller  v.  Goddard,  84  Maine,  102 ;  Olmstead  v 
Beale,  19  Pick.  628,  629. 

In  general,  where  one  oontracts  to  employ  another  for  a  certain  time  at  a  specified 
consideration,  and  discharges  him  without  cause  before  the  expiration  of  the  time,  he 
is  bound  to  pay  the  full  amount  of  wages  for  the  whole  time.  Stewart  v.  Walker,  14 
Penn.  State  Rep.  293.  This  was  so  held  where  one  was  employed  a^  a  superintendent 
of  a  railroad  for  one  year,  at  a  salary  of  $1600,  and  remained  without  employment 
during  the  whole  period  subsequent  to  his  discharge,  having  given  notice  to  the  com- 
X>any  that  he  was  ready  to  continue  in  its  business.  Costigan  v.  The  Mohawk  &  Hud- 
son Railroad  Co.,  2  Denio,  609.  See  Davis  v.  Ayres,  9  Alabama,  292 ;  Miller  v.  6od- 
dard,  34  Maine,  102 ;  Little  v.  Mercer,  9  Mis.  218 ;  St.  Louis  v.  McDonald,  10  Mis.  609. 
Bat  the  employer  may  show  in  such  a  case,  for  the  purpose  of  diminishing  the  dama- 
ges, in  kn  action  for  the  stipulated  compensation,  that  after  the  party  employed  had 
been  dismissed,  he  had  engaged  in  other  business ;  or,  that  employment  of  the  same 
general  nature  as  that,  from  which  he  had  been  dismissed,  had  been  tendered  to  him, 
which  he  refused ;  but  not  a  different  kind  of  employment,  or  business  to  be  conducted 
at  another  place.  The  opportunity,  however,  to  be  so  employed,  will  not  be  presumed, 
but  must  be  affirmatively  shown  by  the  employer.  Costigan  v.  The  Mohawk  &  Hud- 
son Railroad  Co.,  2  Denio,  609,  per  Beardsley,  J. 

In  South  Carolina,  where  a  planter  without  cause  turns  away  his  overseer,  at  a 
season  of  the  year  when  it  is  impracticable  to  get  employment,  and  his  time  is  whollv 
lost,  the  overseer  is  entitled  to  the  stipulated  wages  for  the  whole  time.  Byrd  v.  Boyd, 
4  M'Cord,  246.  But  if  the  overseer  abandons  his  employer  without  cause,  or  by  his 
neglect  causes  a  loss  equivalent  to  his  services,  he  is  entitled  to  no  compensation.  Byrd 
V,  Boyd,  4  M'Cord,  246.  Where  the  services  of  the  overseer  had  been  beneficial  to  the 
planter,  but  he  was  justifiably  discharged  for  using  abusive  language,  it  was  held 
that  he  was  entitled  to  compensation  so  far  as  his  services  were  beneficial  to  the  plan- 
ter. Eakin  v.  Harrison,  4  M'Cord,  249.  Though  a  contract  for  an  overseer's  wages 
be  to  pay  a  gross  sum  by  the  year,  the  jury  may,  when  the  parties  have  differed  and 
separated  before  the  end  of  the  year,  apportion  the  damages  to  the  services  actixaUy 
rendered,  in  order  to  effect  substantial  justice.  M'Clure  v.  Pyatt,  4  M'Cord,  26. 

In  case  the  special  contract  for  labor  has  been  rescinded  by  agreement  of  the  par- 
ties, or  has  been  performed  somewhat  differently  fh)m  its  terms,  or  the  performance 
has  been  prevented  by  the  opposite  party,  a  recovery  may  be  had  on  a  quantum  meruit 
count.  Cranmer  t;.  Qraham,  1  Blackf.  407.  So  where  tixe  employer  has  dismisssed 
the  person  employed  without  good  cause.  Hill  v.  Green,  4  Hck.  114.  See  Canada  v. 
Canada,  6  Cushing,  16,  18;  Baker  v,  Corey,  19  Pick.  496 ;  Thompson  v.  Gould,  20  Pick. 
134 ;  2  Greenl.  £v.  §  104 ;  Smith  v.  Lowell  Meeting-house,  8  Pick.  178 ;  Green  v,  Hu- 
lett,  22  Vermont,  188 ;  Byrd  v.  Boyd,  4  M'Cord,  246. 

If  one  enters  into  the  service  of  another  under  a  special  contract  to  labor  for  a 
8]pecified  period  and  leaves  before  the  end  of  the  term  so  that  he  cannot  recover  of 
his  employer  for  the  services  performed,  and  the  employer  then  promises  the  party 
employed  to  pay  him  for  the  services  performed  upon  the  performance  of  any  addi- 
tional service,  however  slight,  or  the  doing  of  some  act  by  the  party  employed  to  his 
personal  inconvenience,  though  of  no  value  to  the  employer,  and  such  service  is  ren- 
dered or  the  act  done,  this  will  so  far  operate  as  a  waiver  of  the  original  contract, 
that  an  action  ma^  be  sustained  by  the  party  employed  for  the  labor  performed  under  it. 
Rice  V.  The  Dwight  Manuf.  Co.,  2  Cushing,  80.  See  also  Seaver  v.  Morse,  20  Vermont, 
620;  Thorpe  v.  White,  13  John.  63.  Whether  such  promise  by  the  employer  without 
any  such  consideration  would  not  be  binding,  see  Seaver  t;.  Morse,  20  Vermont,  620. 
If  the  employer  has  given  the  laborer  a  note,  before  the  period  of  service  under  a 
special  contract  has  expired,  for  the  amount  of  wages  already  earned,  he  cannot  de- 
fend against  the  note  on  the  ground  that  the  laborer  left  his  service  before  the  ter- 
mination of  the  time  stipulated  in  the  contract.  Thorpe  r.  White,  13  John.  63.  So 
where  money  has  been  paid,  in  such  case,  it  cannot  be  recovered  back.  Lord  v.  Bel- 
knap, 1  Cushing,  279. 

A  minor,  who  has  entered  into  a  special  contract  for  service,  may  avoid  his  special 
agreement,  even  when  only  partially  executed,  and  recover  a  reasonable  compensation 
for  the  services  actually  performed  by  him,  as  if  no  such  agreement  had  exist^ed. 
See  ante,  [139],  note,  and  cases  to  this  point  cited.  In  some  oases,  it  has  been  held 
that,  in  such  case,  there  should  be  a  deduction  made  for  any  damage  to  his  employer 
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fiucli  a  cause  exiflted,  in  fact,  at  the  time  (A).  Bat  it  appears  to  "he 
doubtful  whether,  in  all  cases  in  which  a  master  is  sued  for  the 
wrongful  dismissal  of  a  servant,  and  by  his  pleadbg  justifies  the 
dismissal  of  the  latter  for  a  particular  cause,  he  must  show, — ^not 
only  that  at  the  time  of  the  dismissal  the  alleged  cause  existed,— 
but  also  that  he,  the  master,  then  knew  of  it ;  or  wl\ether  this  is 
necessary,  only  where  the  master  has,  by  his  mode  of  pleading,  em- 
bodied the  fact  of  such  knowledge  with  the  cause  of  the  dismiB- 
sal  (i). 

Where  wages  are  payable  quarterly,  or  at  some  other  stated  period, 
and  the  senrant  is  tortiously  discharged  during  the  currency  of  such 
period,  he  may  recover  at  once  for  uie  time  he  has  actually  served, 
on  the  ffeneral  count  for  work  and  labor  (k).  But  he  cannot  recover 
his  whole  wases  in  this  form  of  action,  at  all  events,  until  after  the 
time  at  which,  bv  the  contract,  they  would  have  accrued  due  (2). 
And  it  has  been  doubted  whether  he  can  recover  them,  on  the  com- 
mon count,  even  then  (m).^ 

Where  a  servant  who  is  dismissed  in  the  middle  of  a  quarter, 
brings  an  action,  and  declares  specially  for  the  wrongful  dismissal ; 
the  jury  ought  to  be  directed,  in  assessing  the  damages  for  such 
wrongful  dismissal,  to  take  into  account  the  plaintiff's  salary  up  to 
the  time  of  his  dismissal ;  and  he  cannot  afterwards  sue,  on  the 
common  count,  to  recover  a  compensation  for  his  actual  service  (n). 
But  where  the  special  count  is  for  dismissing  the  servant,  withoat 
giving  him  a  month's  warning,  or  paying  a  month's  wages,  the 
servant  cannot  recover  more  than  a  month^  wages,  as  damages  for 
the  wrongful  dismissal ;  and  if  there  be  any  further  arrear  of  wa- 
ges due,  he  must  sue  for  them  under  the  common  count  (o). 

In  declaring  wainst  a  master  for  the  wrongful  dismissal  of  his 
servant,  it  is  su£^ient  to  allege  that  the  plaintiff  **  was  ready  and 


(h)  Meroer  «.  Whall,  0  Q.  B.  447,  466; 
Bioigiray  v.  Hangerford  Market  Company, 
8  A.~<fe  B.  171 ;  CuMoiui  v.  Skinner,  11  M. 
&  W.  161. 

(t)  lb.;  and  see  Spoiswood  v.  Barrow,  5 
EzoL  110. 

Ot)  See  Holle  «.  Heightman,  2  East, 

(i)  Smith  V.  Hayward,  7  A.  & £.  544; 
Bioxam  v,  Wagstafie,  Ezoh.,  5  Jnr.  846 ; 


Fewings  v.  Tiadal,  1  Ezch.  295 ;  Arohazd 
V.  Hom^r,  3  G.  d^  P.  849 ;  oTexmling  Oea- 
dell  V,  Poniigny,  1  Stark.  198 ;  8.  G.  4 
Camp.  875 ;  reoogniied  in  CoUinsv.  IVi«e, 
2  M.  &  P.  233;  S.  C.  5  Bing.  182. 
'(m)  Per  Palteaon  and  Erie,  Js.,  Good- 
man V.  Pooock,  15  Q.  B.  576, 581, 588. 

(n)  Ibid. 

(o)  Hartley  «.  Harmaa,  II  A.  ft  E.  798. 


by  BOoh  yiolation  of  the  oontraot  Thomas  v.  Dike,  II  Vermont,  278 ;  Moees  v.  Ste- 
▼ens,  2  Piok.  892 ;  Jndkina  o.  Walker,  17  Maine,  88.  But  this  was  denied  in  Whit- 
marsh  «.  Hall,  8  Denio,  875,  where  it  was  held  tliat  ih»  minor  shonM  reoorer  in  the 
same  manner  as  he  would,  if  there  had  been  no  oontraot  at  alL  And  this  wonld  sesm 
to  result  from  the  reasoning  of  Putnam  J.,  in  Vent  p,  Osgood,  19  Piek.  572, 575,  cited 
ante,  [189],  in  note.    See  Moulton  v,  Trask,  9  Metcalf,  577. 

But  where  the  plaintiff's  olaim  was  for  the  serrioes  of  Ids  minor  son,  under  a  ooa- 
tract  made  by  the  minor,  with  the  defendant,  it  was  held,  that  the  plaintiff  is  so  ftr 
bound  by  the  oontraot  of  his  son,  that  his  cUdm  depends  upon  a  proper  peribimsiMe 
of  the  contract,  and  that  he  would  not  be  entitled  to  reoorer  therdbr,  in  TiolalioB  if 
the  contract  so  made.    Bogers  v,  Steele,  24  Vermont,  518. 

1  Ante,  5q^»  note;  Dvrfay  p.  Johnson,  21  Varment,  17;  Webfter  «.  EnSeU, 5 Q^ 
]&ia,298. 
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willing'^  to  continue  in  the  service ;  and  the  averment  that  he  ^*  of-  Snrnm. 
fered"  BO  to  continue  is  immaterial  (p).  ^  — ■.■^^ 

^It  seems  that  where  a  domestic  servant  has  left  his  master  for  a  [  ^606  ] 
considerable  period,  it  will,  in  general,  be  presumed  that  his  wages  y^^*^  wa- 
have  been  paid,  unless  there  be  an  admission  that  they  are  in  arrear,  JJ^^JJ^ 
or  some  other  circumstances  to  rebut  such  presumption  (g).     And  have  been 
the  same  presumption  arises  in  the  case  of  workmen  or  laborers,  on  V^^ 
proof  that  it  was  customary  for  the  employer  to  pay  his  men  at 
stated  periods,  e.  g.  weekly  (r). 

K  the  servant  were  under  age,  the  master  cannot  deduct  from, 
or  set  off  against  his  wages,  any  sums  advanced  or  paid  by  him  to 
or  for  the  servant,  for  articles  which  were  not  necessary  for  the 
latter  («).i 

A  master  is  bound  to  provide  medical  attendance  and  medicines  Datyof 
for  his  apprentice  {t)  ;  but  not  for  his  servant  in  husbandry  (u),  or  JJ***®Lf* 
for  his  menial  servant  (z),  even  though  the  illness  of  the  servant  dingmedi- 
arise  from  an  accident  which  occurred  whilst  he  was  performing  the  oal  atten- 
duties  of  his  situation.     But  if  a  master  send  for  a  medical  practi-  ^»»<»*"^ 
tioner  for  his  servant,  whilst  under  his  roof,  he  is  liable ;  and  he 
cannot  deduct  from  the  servant's  wages   the  expense  occasioned 
thereby,  unless  it  was  specially  so  agreed  (y).^ 

Nor  is  the  master,  in  general,  liable  in  damages  to  his  servant,  Master  not 

for  an  injury  sustained  by  the  latter,  whilst  employed  and  acting  ^^"^^  ^ 

in  his  master's  business  (2).'  Sji^s  ^' 

sustained 
(f)  Wallifl  9.  Warren,  4  Bzoh.  361 ;  18        (x)  See  Beg.  v.  Smith,  8  0.  &  P.  158 ;   i^  j^g  ^m. 

L.  J.,  Exeh.  449.  SelW  v»  Norman,  4  C.  &  P.  80 ;  Cooper  p,  piQ* 

(S)  SeUen  v.  Norman,  4  0.  &  P.  80.  PMIlips,  Id.  581 ;  Soarman  v,  CasteU,  1   ^  ^' 

(r)  Lucas  v.  NoTisilieski,  1  Esp.  296 ;  Esp.  270. 

Sellen  v.  Norman,  4  C.  &  P.  81,  n.  (a) ;        (y)  SeUen  v.  Norman,  4  G.  dk  P.  80. 

see  ETans  v.  Birch,  3  Camp.  10.  (z)  Hntchinson  9.  Tork  Newcastle  and 

(8)  Hedglej  v.  Holt,  4  C.  &  P.  104.  Benrick  Railway  Company,  6  Ezoh,  34S; 

h)  Beg.  V.  Smith,  8  C.  &  P.  153.  Wigmore  v.  Jay,  lb.  354 ;  Priestly  v,  Pow- 

(u)    See'  Newby  v.  Wiltshire,  2  Esp.  ler,  3  M.  &  W.  1 ;  and  see  Seymour  tr. 

739 ;  Wennall  v.  Adaev,  3  B.  &  P.  247 ;  Maddox,  16  Q.  B.  326. 

Watling  V.  Walters,  1  C.  &  P.  132. 

1  See  Stone  v,  Dennison,  13  Piok.  1 ;  Moses  v.  StOTons,  2  Pick.  382 ;  Vent  v.  Osgood, 
19  Pick.  572 ;  Thomaa  v.  Dike,  11  Vermont,  273 ;  Ante,  139, 504,  in  note. 
.  3  ^  contract  was  made  by  N.  and  C„  that  N.  should  haye  eloTon  dollars  per  month 
and  board,  so  long  as  he  should  work  for  C. ;  C.  informing  N.  that  he  (C.)  might  not 
have  two  days'  work  for  him ;  N.  worked  for  C.  soToral  months,  and  brou^tan  action 
for  his  wages,  and  annexed  to  his  writ  a  bill  of  particulars,  in  whioh  he  charged  the 
price  agreed  on  per  month,  and  gaye  C.  credit  for  a  certain  sum  on  account  of  three 
week's  sickness  of  N.,  during  wuch  time  he  was  unable  to  work ;  C.  filed  in  set-off 
an  account  against  N.  for  board  during  his  sickness ;  it  was  held,  that  the  contract 
was  a  hiring  by  the  month,  that  C.  was  not  entitled  to  payment  for  N,'s  board  during 
his  sickness ;  but  that  N.  could  not  reoover  wages  durinc  any  part  of  the  time  of  his 
detention  from  work  by  sickness.  Nichols  v,  Coolahan,  10  Metcalf,  449.  **  Another 
question,"  Hubbard,  J.,  remarked,  **  might  hare  been  ndsed  on  this  contract,  Tis., 
Whether  the  plaintilf  might  not  haTe  been  entitled  to  payment  for  his  whole  time? 
but  by  crediting  the  loss  of  time,  he  has  precluded  that  inquiry,  and  is  properly 
bound  by  his  afinission."    10  Metcalf,  460.    See  Edmonds  v.  Lord,  18  Maine,  351. 

*  Where  the  master  uses  due  diligenoe  in  the  seleotion  of  competent  and  trusty 
serrants,  and  ftinushes  them  with  suitable  means  to  perform  the  seryioe  in  which  he 
employs  them,  he  is  not  answerable  to  one  of  them,  for  an  injury  reoeiyed  by  him  In 
eonsequence  of  the  carelessness  of  another  while  both  are  engaged  in  the  same  ser- 
▼ioe.  FanreU  tr.  Boston  &  Worcester  K.  K.,  4  Metcalf,  49.  The  same  pzkunple  was 
again  aeted  upon  in  Hayes  9.  Wettem  B.  B.,  8  Coahinc  270;  Bpoim  v,  IfaxweU*  6 
35/(5.  Y.)  594. 
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SmouFva.  12.  Sheriff^,  and  other  Ministerial  Of&cers. 

Sheriflfhad       ^7  ^^^  common  law,  a  sheriff  was  bound  to  execute  process  with- 

no  right  to  out  fee  or  reward  (a)  ;  and  ho  cannot  now  recover  any  remuneration 

fees  at        fQj.  performing  his  bflScial  duty,  beyond  that  which  the  law  expressly 

law.  allows  him,  even  though  there  has  been  a  promise  to  pay  him  at  a 

higher  rate  (b).     So  a  high  bailiff  or  sheriff,  when  called  upon  by 

the  king's  writ  to  return  members  of  parliament,  although  he  incur 

a  great  expense  therein,  cannot,  at  common  law,  recover  from  a 

candidate  any  part  of  the  expense  so  incurred  ;  inasmuch  as  it  arises 

from  the  performance  of  duties,  which  he  is  bound  to  discharge  by 

virtue  of  his  office  (c). 

But  for  executing  a  writ  of  fieri  facias,  or  capias  ad  miiafaciendunif 
[  *507  ]  .^the  sheiiff  was  entitled,  under  the  stat.  29  Eliz.  c.  4,  to  a  poundage 
of  twelve  pence  for  every  20s,  y  when  the  sum  did  not  exceed  lOOL  ; 
and  sixpence  for  every  20«.  above  that  sum,  for  which  he  should  levy. 
Bight  by     or  take  the  body  in  execution  (d).     And  now  by  the  stat.  7  WilL  i, 
statute.       &  1  Vict.  c.  55,  the  sheriff  is  entitled  to  such  fees,  on  the  execution 
of  civil  process,  as  shall  from  time  to  time  be  allowed  by  any  oflScer 
of  the  several  courts  of  law  at  Westminister,  charged  with  the  duty 
of  taxing  costs  in  such  courts,  under  the  sanction  and  authority  of 
the  judges  of  the  said  Courts  respectively.     But  this  statute  does 
not  repeal  the  29  Eliz.  c  4,  and  it  leaves  the  sheriff's  right  to  pound- 
age under  that  statute  untouched  (e).     By  the  subsequent  statuCe  of 

6  &  6  Vict.  c.  98,  s.  31,  however,  the  sherift's  right  to  poundage  on 
the  execution  of  writs  of  ca.  sa.,  was  taken  away ;  and  upon  such 
writs  he  is  now  entitled  to  such  fees  only,  as  are  prescribed  by  the 

7  Will.  4.  &  1  Vict.  c.  55. 

So  by  the  stat.  3  Geo.  1,  c.  15,  s.  16,  the  sheriff  is  entitled,  upon 
executing  a  writ  of  habere  facias  possessionem  aut  seisinam,  to  have 
for  poundage  twelve  pence  for  every  20s,  of  the  yearly  value  of  the 
lands  whereof  possession  is  given,  where  the  whole  exceedeth  not 
the  yearly  value  of  lOOi.,  and  sixpence  for  every  20«.  per  annum 
above  that  value. 

And  the  3rd  section  of  the  same  statute  entitles  a  sheriff  to 
poundage  on  executing  an  elegit  (/) :  but  it  has  been  held,  that  on 
executing  this  writ,  he  cannot  claim  poundage  on  the  whole  amount 
of  the  debt ;  but  only  on  the  annual  value  of  the  land  extended  (^). 

The  sheriff  is  entitled  to  his  poundage  on  a,  fieri  facias,  although 
the  parties  settle  before  a  sale  (h)  ;^  and  his  claim  is  not  defeated  by 

(a)  Dew  V.  Parsons,  2  K  &  Aid.  562,  pence  for  every  pound,  where  the  whole 
563,  566,  568 ;  Graham  v.  Gill,  2  M.  &  &  debt  exceeds  100.;  Bac.  Abr.  "  Fees,"  (B). 
294.  {e)  Per  Cur.,  Hlkington  v,  Cooke,   16 

(b)  Bridge  o.  Cage,  Cro.  Jao.  103.  M.  &  W.  61p,  62o  ;  Bavles  v.  Griffiths,  4 

(c)  Morris  v.  Burdett,  1  Camp.  218;  M.  &  W.  377.  And  see  Wrightup  «. 
2  M.  &-S.  212.  Greenacrc,  10  Q.  B.  1. 

(d)  The  meaning  of  the  act  is,  that  if  (/)  See  farther  as  to  this,  Tidd,  Pr.» 
the  debt  exceed  lOOZ.,  he  shall  have  a  9th  edit  1039,  1010. 

shilling  per  pound  for  the  first  hundred,        (g)  Nash  v.  Allen,  4  Q.  B.  784;  and 
and  sixpence  per  pound  for  every  othitr    see  Price  v.  HolUs,  1  JVL  &  S.  105. 
pound  exceeding  a  hundred ;  and  not  six-        (A)  Alchin  v.  Wells,  5  T.  R.  470. 

^  A  sheviff  has  no  right  to  seU  the  property  of  a  defendant  in-  an  execution  for  the 
purpose  of  collecting  his  fees,  after  notice  of  satisfaction  of  the  judgment ;  he  must 
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the  jadgment  and  ezecntion  being  subsequently  set  aside  for  irreg-  Shdifps. 
nlarity  (i)  ;^  for,  in  such  case,  he  has  equally  experienced  the  trouble  v-^-v-^^ 
and  incurred  the  risk  and  responsibility  of  executing  the  process  ^  ^^*J 
directed  to  him.     But  he  is  not  entitled  to  poundage,  if  the  money  sheriff  is 
be  paid  to  him  without  a  levy  being  made  (A;)  ;  nor  where  he  pays  entitled  to 
the  money  into  court,  under  the  43  Geo.  3,  c.  46,  s.  2,  or  the  7  &  8  po^adage. 
Geo.  4,  c.  71  (Z). 

**So  it  was  held,  that  the  sheriflF  was  entitled  to  his  poundage  on  [  *508  ] 
executing  a  writ  of  ca,  sa.,  although  the  defendant  went  to  prison 
without  paying  the  debt  (m)  ;^  or  although  he  was  in  the  custody  of 
the  sheriff  when  the  writ  was  delivered  to  the  latter  (w)  ;  or  although 
the  writ  was  delivered  to  the  sheriff  indorsed  with  a  direction,  "  to 
be  returned  non  est  inventus/'  provided  the  debtor  afterwards  surren- 
dered to  the  sheriff  (o)  ;  and  it  is  presumed,  that,  in  like  cases,  he 
would  now  be  held  entitled  to  his  fees,  under  the  5  &  6  Vict.  c.  98, 
8.  31. 

Before  the  passing  of  the  recent  statutes,  it  was  held,  that  the 
poundage  given  to  the  sheriff  by  the  legislature  was  intended  as  a 
complete  satisfaction  for  his  trouble,  so  that  he  could  not,  for  exam- 
ple, maintain  an  action  for  the  expense  incurred  by  him,  in  seizing 
and  keeping  possession  of  goods  under  o,  fieri  facias,  at  the  request 
of  the  plaintiff,  although  they  were  not  sold,  in  consequence  of  his 
refusi9g  to  give  an  indemnity  against  the  claims  of  third  persons  (p), 

(i)    Bulken    p.    Ansley,    6  Esp.   Ill ;  (n)  Taylor  v.  Ward,  Tidd,  Pr.,  9th  edit. 

Bawstorne  v,  Wilkinson,  4  M.  <fc  a  256.  1040. 

(k)  Graham  v.  GriU,  2  M.  &  a  296.  (o)  Magnay  v.  Monger,  4  Q.  B.  817. 

(0  Stewart  9.  Bracebridge,  2  B.  &  Aid.  (p)  Bilke  v.  Havelock,  3  Camp.  374; 

770.  Graham  v.  Grill,  2  M.  &  a  294. 

(m)  Lake  p.  Tamer,  4  Burr.  1981. 

look  to  the  plaintiff  or  his  attorney  for  them.  Anderson  p.  Anderson,  4  Wend.  474. 
It  seems,  however,  that  the  sheriff  would  be  permitted  to  sell  in  case  of  collusion  be- 
tween the  parties,  and  where  the  plaintiff  and  his  attorney  are  irresponsible.  Id. 
Where  seyeral  executions  are  issued  at  the  same  time  to  different  counties,  upon  the 
same  judgment,  and  satisfaction  is  made  upon  one  execution,  the  sheriff  of  eveiy 
other  county  to  whom  an  execution  is  issued,  and  who  has  levied  upon  property  suffi- 
cient to  satisfy  the  same,  is  entitled  to  poundage,  which  he  may  demand  from  the 
plaintiff;  but  he  cannot  levy  it  on  the  property  of  the  defendaint.  Bolton  p.  Law- 
rence, 9  Wend.  435.  See  Ekjoickerbocker  v.  Shepherd,  3  Cowen,  383.  In  Ohio  it  is 
held  that  a  sheriff  is  only  entitled  to  his  commissions,  or  poundage,  on  money  paid  to 
satisfy  an  execution,  where  he  has  actually  received  and  paid  the  money  over, — not  ^ 
where  the  defendant  himself  pays  the  money  to  the  plaintiff.  Vanoe  p.  Bank,  2  Ham. 
215.  In  Illinois,  where  a  sheriff  sells  property  and  realizes  a  part  of  the  debt,  he  is 
entitled  to  commissions  only  on  the  sum  made.  But  where  he  does  not  sell,  and  real 
estate  be  levied  on,  the  appraisement  fomishes  an  equitable  rule  by  which  to  calcu- 
late the  commissions.    Bryan  p.  Buckmaster,  1  Ap.  Bre.  23. 

1  See  Scott  p.  Shaw,  13  John.  378. 

>  The  sheriff  is  entitled  to  his  poundage  on  a  ca.  m.,  immediately  on  taking  the  de- 
fendant's body.  Adams  p.  Hopkins,  5  Johns.  252.  And  he  is  not  obliged  to  resort 
to  the  plaintiff,  but  may  demand  his  poundage  of  the  attorney.  Id.  And  in  all 
cases  the  attorney  is  liable  to  the  sheriff  f3r  his  fees.  Ousterhout  p.  Day,  9  Johns. 
114;  Adams  p.  Hopkins,  5  Johns.  252.  See  also  Merchant  p.  Mason,  2  Wend.  601. 
An  attorney,  who  employs  an  officer  to  serve  a  writ,  and  gives  him  directions  there- 
for, renders  himself  responsible  for  the  officers  fees  for  such  service,  and  also  for  aU 
disbursements  made  and  liabilities  incurred  by  the  officer,  in  the  ordinary  course  of 
the  business  intrusted  to  him,  as,  for  instance,  for  the  storage  of  property  attached ; 

Srovided  the  officer  give  the  attorney  reasonable  notice  of  the  disbursements  and 
Abilities  so  incurred.    TarbeU  v.  IHckinson,  8  Cashing,  845. 


598 


BUBJICI-MATISR  OV  COKTBACTS. 


8heri£f'8 
remedies 
for  his 
poundage. 


Remedies 

against 

him. 

[  «509  ] 


BidUff. 


So,  where  a  sheriff,  in  executing  an  degitt  charged  62.  per  cent,  be- 
sides his  ])oundage,  for  an  auctioneer  to  sell  malt,  the  charge  was 
disallowed  (q).  And  the  rule  still  is,  that  although  the  sheriff,  on 
making  a  levy  under  an  execution,  is  entitled  to  a  percentage  on. 
the  whole  proceeds  of  the  sale,  including  a  year's  rent  paid  bj  him 
to  the  landlord,  as  well  as  on  the  amount  of  the  execution  ;  yet  he 
has  no  right  to  any  extra  expenses  incurred  by  him  in  levying,  ex- 
cept such  as  are  included  in  the  table  of  fees  framed  under  the  7 
Will.  4  &  1  Vict,  c  55  (r). 

A  sheriff  may  maintain  an  action  for  his  poundage  («),  or  he 
may  retain  it  out  of  the  sum  levied  (t).  But  he  cannot  sue  the 
plaintiff's  attorney  for  his  fees ;  nor  is  evidence  admissible  to  prove 
that,  by  the  custom  of  a  particular  county,  he  was  entitled  to  look 
to  the  attorney,  and  not  to  his  client  for  payment  thereof  (u). 

If  the  sheriff  take  more  (x)  than  he  ought,  the  excess  may  be 
recovered  from  him  in  an  action  for  money  had  and  received  (y)  ; 
^or  it  may  form  a  ground  of  set-off  to  an  action  brought  by  him  (z) ; 
or  an  action  for  treble  damages,  on  29  Eliz.  c.  4,  may  be  maintained 
against  him,  though  the  extortion  were  the  act  of  his  bailiff  (a)  ; 
or  the  party  may  obtain  redress  by  summary  application  to  the 
Court  against  the  sheriff,  under  the  7  Will.  4  &  1  Vict,  c  55. 

A  bailiff  who  is  engaged  by  an  attorney  to  execute  process,  haa 
his  remedy  against  him  for  his  fees,  and  not  against  the  client  (ft) ; 
and  a  commissioner  to  examine  witnesses,  may  maintain  an  action 
for  his  fees  (c). 

18.  Surveyors. 

A  surveyor  is  bound  to  use  due  care,  and  to  exercise  a  reasonable 
degree  of  skill  in  executing  the  business  intrusted  to  him.  Thus, 
if  he  be  employed  by  a  committee  for  erecting  a  bridge  and  forming 
a  road  to  it,  to  make  an  estimate  of  the  expense  of  the  works,  he  is 
bound  to  ascertain  farhimsdf,  by  experiments,  the  nature  of  the  soil ; 
even  although  a  person,  previously  employed  for  that  purpose  by  the 
committee,  has  made  such  experiments,  and  has  given  him,  by  their 
desire,  information  of  the  result.     And  if  an  engineer  or  surveyor. 


(q)  The  King  v.  Grackenthorp,  2  Ansi. 
412; 


131. 


see  further,  Bex  v.  Freeday,  4  Prioe, 


(r)  Dayies  v.  Edmonds,  12  M.  &  W.  31  ; 
Slater  v.  Hames,  7  M.  &  W.  413 ;  and  see 
Phillips  V.  Visoonnt  Canterbury,  11  M.  & 
W.  619  ;  Hutchinson  v.  Humbert,  8  &L  & 
W.  638. 

(s)  Tyson  v.  Paake,  2  Ld.  Raym.  1212. 

(t)  See  15  &  16  Vict  c.  76,  s.  123 ;  43 
Geo.  3,  0.  46,  s.  5. 

(u)  Maybcrry  v.  Mansfield,  9  Q.  B. 
754 ;  16  L.  J.,  Q.  B.  102  ;  Seal  v.  Hudson, 
4  D.  &  L.  760. 

(z)  See  Buckle  v.  Bewes,  3  B.  &  C.  688 ; 
S.  C.  5  D.  <b  R.  495 ;  George  v.  Perring,  4 
£sp.  63. 


r^)  Stevens  v.  RothweU,  S  B.  &  B.  145 ;    E  C.  ComU  186. 


&  C.  6  Moore,  338 ;  Ramsey  v.  TaftxcU,  2 


Bing.  255 ;  S.  C.  9  Moore,  425;  Lonedm 
V.  Jones,  1  Stark.  345. 

(z)  Dew  V.  Parsons,  2  B.  &  Aid.  562L 
But  the  defendant  is  not  entitled  to  set 
off  in  this  action,  expenses  paid  by  him 
for  an  appraisement  of  the  goods  of  the 
execution  debtor,  made  prior  to  a  nle 
thereof  by  the  sheriff  to  trustees,  for  the 
benefit  of  the  creditors  of  soeh  debtor; 
MarshaU  p.  Hicks,  10  Q.  &  15. 

(a)  Wrlghtup  v,  Gieenaore,  10  Q.  B.  1 ; 
Hlkington  v.  Cooke,  16  M.  &  W.  615; 
Woodgate  v.  EnatchbuU,  2  T.  R.  14a 

(b)  Mailev.  Mann,  2  Exoh.  608;  Wal- 
bank  p.  Quarterman,  3  0.  B.  94 ;  Newtoa 
V.  Chambers,  1  D.  &  L.  869. 

^)  Stokeld  p.  CollisgiMm,  Carth.  206; 
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who  is  80  employed,  makes  a  low  estimate,  and  thereby  induces  per-  StmyxroM 
sons  to  subscribe  for  the  execution  of  the  work,  who  would  otherwise  v^^v*^-' 
have  declined  it ;  and  it  afterwards  turns  out,  that,  owing  to  his 
negligence  or  want  of  skill,  such  estimate  is  grosily '  incorrect,  and 
that  the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is 
not  entitled  to  recoyer  anything  for  his  trouble  in  making  such  es- 
timate or  connected  therewith  (a). 

In  XJpsdell  v.  Stewart  (e),  which  was  an  action  for  work  and  labor 
done  as  a  surveyor,  the  plaintifif  demanded  52.  per  cent,  on  all  money 
charged  and  allowed  by  him,  as  surveyor,  to  the  different  tradesmen. 
Evidence  was  offered,  that  it  was  the  uniform  practice  of  surveyors 
to  charge  52.  per  cent,  on  all  money  allowed  to  the  workmen;  but 
Lord  fenyon  considered  such  demand  exorbitant,  and  observed, 
**  that  the  plaintiff  was  entitled  ^to  a  reasonable  compensation  for  [  ^510  ] 
his  labor,  but  was  not  to  estimate  that  by  the  money  laid  oat  by 
the  defendant  in  finishing  his  building.^'  And  in  a  subsequent  case, 
where  a  surveyor  claimed  52.  per  cent,  on  the  money  laid  out  by  the 
defendant  in  altering  certain  buildings,  the  plaintiff  having  super- 
intended such  alterations  as  surveyor,  Lord  EUenborough  left  it  to 
the  jury  to  say, ''  whether  this  mode  of  charging  was  vicious  or 
unreasonable!  and  if  they  thought  it  was,  to  deduct  accordingly  (/)•'' 

14.  Witnesses. 

Where  a  person  living  within  the  bills  of  mortality,  is  subpoenaed  Entitled  to 
to  give  evidence,  within  the  same,  the  practice  seems  to  be  to  leave  *  reason*- 
a  nominal  sum  (g)  with  the  subpoena ;  but  in  other  cases,  a  person  for  ex- 
subpoenaed  to  give  evidence  upon  the  trial  of  a  cause  is  not  obliged  penses. 
to  attend,  nor,  if  he  attend,  is  he  obliged  to  give  evidence,  unless  a 
reasonable  sum  for  his  expenses  in  going  to,  attending  at,  and  re- 
turning from  the  trial,  be  paid  or  tendered  to  him  (h).^   Nor,  where 
less  is  offered,  is  the  witness  obliged  to  trust  to  the  court  allowing 
him  more  when  he  comes  to  be  sworn ;  for  perhaps  the  party  may 
not  call  him,  and  then  it  may  be  difficult  for  him  to  get  home  again  (e). 
And  a  person  who  is  subpoenaed,  and  attends  at  the  trial  of  a  civil 
action,  may,  without  any  express  contract,  maintain  an  action  against 

(cQ  Mcn^Tpenny  v.  Hartland,  ICAV,  Hallett  v.  Mean,  18  East,  15, 16  a;  8.  0. 
382 ;  S.  G.  2  Id.  378,  on  a  second  trial         Bowles  v.  Johnson,  1  Bl.  86 ;  FaUer  v. 

(e)  Peake,  193.  Prentice,  1  H.  BL  49 ;  Ashton  v,  Haigh,  2 

(f)  Chapman  v.  De  Tastet,  2  Stark.  Chit.  201 ;  Tidd,  Pr.,  9th  edit  806.  But 
294  a  witness  subpoenaed  by  a  defendant  in- 

(ff)  Usoalhr  om  $hiUing.  dieted  for  a  conspiraoj,  is  bound  to  give 

(&)    Per    Tindal,    C.   J.,   Betteley   v,  eTidenoe,  although  the  defendant  ref\ise 

M'Leod,  4  Soott,  131,   136.    A  witness  to  pay  his  expenses;  Rex  v.  James.  1  C. 

who  is  sabpoenaed  by  both  parties,  is  en-  &  P.  822.    ]f  the  attorney  of  the  defend- 

tiUed,  before  giving  evidence,  to  have  all  ant  be  subpoenaed  l^  the  plaintiff  to  pro- 

his  expenses  paid  by  the  party  who  calls  dace  books,  he  is  not  entitled  to  be  paid 

him  at  the  tnal ;  Allen  9.  Toxall,  1  Car.  as  a  witness ;  Pritchard  v.  Walker,  8  C.  dls 

A  Kir.  315.  P.  212. 
(t)  Chapman  e.  Pointon,  2  Str.  1150; 

1  Where  a  person  has  been  simnnaned  to  attend  court  as  a  witness,  and  his  ftes 
have  been  paid  him,  but  he  neglects  to  attend,  assumpsit  will  not  lie  for  money  had 
and  reoeiTM,  to  recover  the  money  back.    Leighton  v.  Twombly,  9  N.  Hamp.  483. 
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WiruBsasB  the  partj  who  sabpoenaed  him,  for  his  necessary  expenses  of  attend- 
N.^'-v-'w/  ance  (k)  ;  even,  as  it  seems,  although  he  refused,  at  the  trial,  to 
give  evidence,  unless  such  expenses  were  paid  ;  and,  in  consequence, 
was  not  examined  (I). 

But  the  attorney  in  a  cause  who  subpoenas  a  witness  to  give  evi- 
dence, is  not  personally  liable  to  him  for  his  expenses,  unless  there 
be  an  express  contract  to  that  effect,  or  some  circumstances  from 
which  such  a  contract  will  be  implied  (m).  ^ 

When  en-  The  law,  however,  does  not  in  general  give  a  witness  any  ^ight 
titled  to  to  compensation  for  his  loss  of  time ;  and,  therefore,  a  promise  to 
tima^for*'^  P^''^  ®^^^  compensation  is  not  binding  (w),  even  although  ^e  witness 
loss  of        was  an  attorney  (o).^ 

time.  But  it  has  been  said,  that  there  is  a  distinction  between  the  case 

[  ^^^  J  of  a  man  who  sees  a  fact,  and  is  called  to  prove  it  in  a  court  of  jus- 
tice ;  and  that  of  a  man  who  is  selected  by  a  party,  to  give  his  opin- 
ion on  a  matter  with  which  he  is  peculiarly  conversant,  from  the 
nature  of  his  employment  in  life.  The  former  is  bound,  as  a  mat- 
ter of  public  duty,  to  speak  to  a  fact  which  happens  to  have  fall^ 
within  his  knowledge.  The  latter  is  under  no  such  obligation  ;  and, 
therefore,  the  party  who  selects  him  must  pay  .him  (  p). 

So  where  the  senior  flerk  of  the  Petty  Bag  Office,  by  one  of  hk 
clerks,  attended  at  a  trial,  to  pixxluce  the  roll  of  attomies  in  the 
Court  of  Chancery;  he  was  held  to  be  entitled  to  certain  usual 
and  reasonable  fees  for  such  attendance,  over  and  above  his  expen- 
ses (q). 


SECTION  V. 

Ooniracts  respecting  Momes. 


1.  Money  lent. 

2.  Money  paid. 

3.  Money  had  and  reoeiyed. 


4.  Interest. 

6.  Account  stated. 


1.  Money  lent. 


The  common  count  for  money  lent  is  not  sustainable,  if  the  loan 
was  effected  by  a  transfer  to  the  defendant  of  Bank  Stocky  for  stock 

(ft)  PeU  p.  Danbeny,  5  Exch.  965.  {p)  Per  Manle,  J.,  Webb  v.  Page,  1  C, 

(J)  Hallett  V,  Mears,  13  East,  15 ;  but,  &  K.  23.    And  see  Bayley  o.  Beaumixat, 
in  this  case,  there  was  some  evidence  of    11  Moore,  497,  as  to  compensation  to  sei- 

an  express  contract.    And.£ee  Edmonds  entifio  men  for  making  models,  &e.    As 

V,  Pearson,  8  G.  &  P.  113.  to  the  case  of  a  surveyor  who  attends  a« 

(m)  Robins  v.  Bridge,  3  M.  &  W.  114,  a  witness  on  appeal  against  a  parochial 

118.  assessment,  see  Paine  v.  Guardians  of  tlie 

(n)  WilUs  V.  Peckham,  1  B.  &  B.  515 ;  Strand  Union,  8  Q.  B.  326. 
Moor  V.  Adam,  5  M.  &  S.  156.  (q)  BentaU  v.  Sydney,  10  A«  &  E.  162. 

(o)  CoUins  V.  Godefroy,  1  B.  &  Ad.  950. 

■  I     ..  I  ■■        I  .111  II  I  ^.—^.^i  tm       I 

1  See  Sweany  o.  Hunter,  1  Murpb.  181. 
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is  not  money  (r).     But  where   it  appeared  that  A.,  in  the  year  Monr 
1887,  transferred  lOOOt  in  the  Four  per  Cents,  to  B.,  who  possessed  **"'• 
other  stock  of  the  same  description ;  that  B.,  aft^r  some  years,  sold  "^^^^ 
oat  all  his-stock,  including  the  lOOOZ. ;  and  that  he  had  from  time  ^^^^^n* 
to  time,  until  A.'s  death,  made  payments  to  A.  equal  to  interest  at  oonnt  for, 
five  per  cent  upon  that  sum;  that,  after  the  death  of  A.,  her  exec-  »  mam- 
utor  wrote  to  B.  referring  to  the  transaction  as  a  loan  of  money ;  ^"^***- 
whereas  B.  asserted,  in  reply,  that  he  had  been  employed  by  A.  to 
purchase  an  annuity  for  her,  and  that  he  had  done  so,  but  no  ptir- 
chase  of  an  annuity  was  proved : — ^^t  was  held,  that  there  was  evi-  [  0512  ] 
dence  to  go  to  the  jury,  in  support  of  a  count  for  money  lent  («). 

And  where  a  person  lends  money,  nominally  on  his  own  account, 
but  really  on  account  of  another,  the  real  lender  cannot  recover  the        v 
money,  unless  he  prove  distinctly  that  the  loan  was  actually  intend- 
ed to  be,  and  was  received  as  his  (t). 

Nor  does  this  action  lie  if  the  money  was  not  lent  to  the  defend- 
ant, and  upon  his  sole  credit,  but  was  lent  and  actually  delivered  to 
another  person,  who  was  to  become  primarily  liable  to  the  plaintiff; 
so  that  ^e  defendant's  undertaking  was  merely  collateral  and  con- 
ditional, that  is,  to  pay,  if  the  party  receiving  the  money  did  not  (fi). 
And,  on  this  ground,  a  count  that  the  defAidant  is  indebted  to  the 
plaintiff,  *'  for  money  lent  by  him  to  E.  F.,  at  the  defendant's  re- 
quest,"  is  bad  (x). 

But  if  the  defendant  alone  was  trusted,  and  he  was,  in  fact,  (he 
homnoer^  although  the  money  was  delivered  by  the  plaintiff  to  another 
person,  at  the  defendant's  reauest,  the  common  count  for  money  lent 
may  be  maintained  (v).  Ana  it  has  been  decided,  that  a  declaration 
against  a  husband,  ''K>r  money  lent  to  hds  wife^  at  his  request,"  is  main- 
tainable ,  for,  in  such  a  case,  the  defendant  alone  could,  in  point  of 
law,  be  liable  (2).^ 

And  so,  where  the  defendant  gave  a  memorandum,  whereby  he  ac- 
knowledged the  receipt  from  the  plaintiff  of  a  sum  of  money  "on 
the  behalf  of  E.  F.,"  an  mfatit^  and  whereby  the  defendant  promised 
to  be  accountable  for  such  sum  on  demand ;  it  was  held  that  the 
memorandum  was  evidence  to  support  a  count  for  money  lent,  as 
against  the  defendant  (a). 

So  money  advanced  upon  a  contract  to  repay  it  on  demand,  or  to 
execute  a  mortgage,  may,  after  refusal  to  execute  a  mortgage,  be  re^ 


(r)  Nightingale  9.  DeTiune,  6  Burr. 
25^;  a  C.  2  BL  68i;  Jones  9.  Brinley,  1 
East,  1. 

if)  Samnel  v.  Danbnry,  2  G,  K  803. 
0  Sims  0.  Bond,  5  B.  &  Ad.  389. 
«)  Marriott  9.  Lister,  2  Wills.  141 ; 
Batcher  «.  Andrews,  Garth.  446 ;  &  G.  1 
Balk.  23 ;  Forth  «.  Stanton,  1  Sannd.  211 
a,  b.  The  remedy  is  by  special  action  on 
the  goaranty;     see  Glyn   «.  Hartel,  8 


Taunt  208.  What  is  not  a  2ac»  within 
the  meaning  of  a  gnaranty  of  fdtui^e 
loans  to  a  third  party,  no  money  passing; 
Glyn  9.  Hertet. 

(z)  lb.;  see,  especiaUy,  Marriott  v.  Lis- 
ter, wpm, 

^)  lb.;  BaU  «.  Sibbs,  8  T.  R  828. 

(3)  Stephenson  «.  Hardy,  3  Wils.  388. 

(a)  Harris  9.  Hnntback,  1  BoxTi  373. 


I  Where  money  is  lent  on  the  credit  of  the  borrower,  though  a  third  person,  debtor 
of  the  borrower,  signs  a  promissory  note  for  the  amount  of  the  money,  and  the  lender 
nceived  the  note,  yet  if  soch  note  is  not  paid  when  due,  he  may  mfdntain  an  action 
againti  the  borrower  for  money  lent.    Biarston  9.  Boynton,  6  Metoalf,  127. 

76 


602  8UBJECT-MATTEB  OF  OOlfTBACTS. 

BloNST        covered  under  the  count  for  money  lent  (5).     And  bo,  where   a 
^*"'-  party  advanced  money  on  Exchequer  hilla,  which  were  afterwards  re- 

"^^"^^^^^-^  pudiated  at  thfe  Exchequer  Office,  on  the  ground  that  the  comptroll- 
er's signature  was  forged ;  he  was  held  to  he  entitled  to  recover  his 
money  in  this  form  of  action  (c). 

In  James  v.  Cotton  (d),  it  appeared  that  the  plaintiff  agreed  to  let 
[  ^513  ]  land  to  the  defendant  on  huilding  leases,  and  to  lend  him  ^40002. 
to  assist  him  in  the  erection  of  twenty  houses,  the  money  to  he  repaid 
hy  June,  1828.  The  defendant  agreed  to  build  the  houses,  to  convey 
them  as  security  for  the  loan,  and  to  repay  the  money.  When  six 
houses  were  built,  and  1168Z.  had  been  advanced,  the  plaintiff  request^ 
ed  the  defendant  not  to  so  on  with  the  other  fourteen  houses ;  and, 
the  defendant  having  desisted,  it  was  held  that,  after  June,  1828, 
the  plaintiff  might  recover  the  1168Z.  on  the  count  for  money  lent ; 
and  that  it  was  not  necessary  to  sue  upon  the  agreement,  as  it  had  ^ 
been  rescinded  by  mutual  consent :  besides  which,  there  was  no  con- 
dition rendering  the  advance  of  the  whole  sum  essential  to  the  re- 
covery of  the  part  advanced. 

Where  money  is  lent  generally  upon,  or  secured  by  a  deposit  of 
goods,  the  lender  has  his  remedy  by  action  against  the  borrower, 
without  returning  the  goods;  and,  to  discharge  the  person  of 
the  borrower,  there  must  be  a  special  agreement  to  stand  to  £he 
pledge  only  (e).  And  where  money  was  advanced  on  the  security  of 
a  deposit  of  shares,  and  the  lender  agreed  to  give  the  borrower 
twenty-one  days'  notice  before  proceeding  to  compel  repayment  of 
any  part  of  such  money,  and  that  at  ea<£  repayment,  a  proportion- 
ate amount  of  the  shares  should  be  given  up:  it  was  held  that» 
after  twenty-one  days'  notice,  the  lender  might  sue  on  the  common 
count  for  the  money  so  lent  (/) 

So  where  money  is  lent  on  mortgage,  and  the  mortgage  deed 
contains  no  covenant,  either  express  or  implied,  on  which  an 
action  can  be  maintained  for  such  money,  the  lender  may  recover  it 
on  the  common  count  of  money  lent  (g)^ 

So  money  deposited  with  a  banker  by  his  customer,  in  the  ordina- 
ry way,  is  money  lent  to  the  banker,  to  be  repaid  when  called  for 
by  cheque  (A). 

So  it  appears  that  an  executor  may,  under  certain  circumstances, 

*  (5)  Bristowe  v.  Needham,  9  M.  &  W.  and  see  Burnett  v.  Lynch,  9  A.  &  E.  533 ; 

729.  King  v.  King,  3  P.  Wms.  361. 

(c)  Bank  of  England  V.  Tomkins,  ExoK,        (A)  Pott  v.  Clegg,  16  M.  &  W.  321. 

6  tfur.  348.  Proof  of  a  deposit  with  a  banker,  and 

{d)  5  M.  &  P.  26 ;  7  Bing.  266.  payment  of  interest  by  him,  is  evidence 

(«)  The  South  Sea  Company  ».  Dun-  of  money  lent,  *&c.;.  Sutton  r.  Toomer,  7 

comb,  Str  919 ;  The  Bank  of  England  v.  B.  <&  0.  416 ;  S.  C.  1  M.  <fe  R.  125.    For 

Glover,  2  Ld.  Baym.  753  ;  Lawton  v.  New-  money  lent  by  one  of  several  partners  in 

land,  2  Stark.  73 ;  Ernes  v.  Widdowson,  4  a  banking  firm,  out  of  the  fiinds  of  the 

G.  &  P.  151.    Money  lent  on  a  pledge  of  bank,  all  should  sue,  unless  there  be  ev- 

goods,  of  which  the  pawner  was  only  ten-  idenoe  that  the  money  was  the  private 

ant  for  life ;  Hoare  v.  Parker,  2  T.  K  376,  property  of  some  one  partner.    Garrett 

cited  in  Boyson  9.  Coles,  6  M.  &  S.  24,  per  v,  Handley,  8  B.  &  G.  462;  4  lb.  664; 

Bayley,  J.  Alexander  v.  Barker.  2  G.  &  J.  133;  see 

Scott  V,  Parker,  1  Q.  B.  809.  Jones  r.  Fleming.  7  R  &  C.  217. 
Tates  V,  Aston,  4  Q.  B.  182, 196; 
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lend  money  out  of  the  assets  in  his  hands ;  and  sne,  in  his  repre-  Momnr 
sentative  character,  for  the  recovery  of  the  amount  (t).  '^■*'- 

*But  where  money  is  advanced  by  a  parent  to  a  child,  it  appears  JT^^^TT*! 
that  the  presumption  is,  that  such  advance  was  by  way  of  gift,  and  [  ^1^  J 
not  by  way  of  loan  (J).^ 

So  money  lent  for  the  express  purpose  of  accomplishing  w  illegal  Money  lent 
object  cannot  be  recovered  by  the  lender.  Therefore,  money  lent  to  ^{^^ 
and  applied  by  the  borrower,  for  the  express  purpose  of  settling  loss- 
es on  illegal  stock-jobbing  transactions  between  the  borrower  and 
third  persons,  to  which  the  lender  was  no  party,  cannot  be  recovered 
by  the  lender  (m).  So,  money  lent  for  the  purpose  of  gaming  or 
playing  at  an  illegal  same,  cannot  be  recovered  (w).^  And  where 
the  plaintiff  and  defendant,  being  taken  prisoners  in  Portugal,  joint- 
ly solicited  and  obtained  the  liberation  of  themselves,  and  the  ran- 
som of  the  defendant's  ship,  contrary  to  the  stat.  45  Geo.  3,  c.  72 ; 
to  effect  which,  the  plaintiff  lent  money  to  the  defendant,  who  after- 
wards gave  him  a  bill  for  the  amount ;  the  Court  held,  that  the 
plaintiff  could  not  recover  on  the  bill  (o). 

A  bill  of  exchange  or  promissory  note  in  the  ordinary  form,  seems  Eridenoe 
to  be  evidence  of  money  lent,  as  between  the  payee  and  drawer  of  2,  ^^^ 
the  former,  or  the  payee  and  the  maker  oi  the  latter  (p).^ 

But  an  instrument,  payable  on  a  contingency,  in  the  following  terms: 

— ^**Nine  years  after  date  I  promise  to  pay  to ,  the  sum  of , 

with  interest,  provided  D..  M.  shall  not  return  to  England,  or  his 
death  be  duly  certified,  in  the  meantime,"  affords  no  presumption 
that  the  sum  had  been  lent  (q).  So  it  appears  that  an  I.  O.  XT.  is 
not  evidence  of  money  lent  by  the  holder  to  the  party  signing  it  (r). 
Nor  is  the  fact  of  one  party  drawing  a  cheque  in  favor  of  another, 
any  evidence  of  money  lent  by  the  former  to  the  latter  («)• 

2.  Monqy  Paid. 

The  common  count  for  money  paid  states,  that  the  plaintiff  sues  ^^«»*^« 
the  defendant  "for  money  paid  by  the  plaintiff,  for  the  defendant,  at  JoS^for, 
his  request  (t)"    And  this  form  of  action  is  maintainable,  in  every  U  main- 
case  in  which  the  plaintiff  has  paid  money  *  to  a  third  party  at  the  t»i^^l«- 

(t)  Ante,  249.  Bills,  5tli  edit.  867;  Morgan  v.  Jones,  1 

m  Hick  p,  Keats,  4  B.  &  C.  71 ;  a  C.  C.  &  J.  167,  per  Bayley,  J.;  see  Welle  «. 

6  !D.  &  R.  68,  per  Bayley,  J.  Girlins,  Gow,  22,  n.;  Moo.  &  M.  66. 

(m)  Cannan  v.  Bryce,  3  B.  &  Aid.  179 ;  {q)  Morgan  v.  Jones,  1  C.  &  J.  162. 

Be  Begnis  v.  Armistead,  10  Bing^  107.  (r)  Fessenmayer  v.  Adcock,  16  M.  & 

(n)  M'Kinnell  v,  Robinson,  3  M.  &  W.  W.  449;  but  see  Douglas  v.  Holme,  12  A, 

434.  <&  R  641. 

(o)  Webb  V.  Brooke,  3  Tannt  6.  (b)  Pearce  v.  Bayis,  1  M.  &  Bob.  366. 

{j>)  Story  V,  Atkins,  2  Btr.  719 ;  Bayl.  (t)  16  &  16  Vict.  c.  76,  s.  69,  sched.  B, 

1  And  interest  is  not  chargeable  on  an  adTanoement  Osgood  v.  Breed,  17  Mass. 
866  ;  Hall  v.  Dayies,  8  Pick.  460. 

*  White  V,  Bass,  3  Cushins,  448. 

*  See  Gushing  v.  Gk)re,  16  Mass.  74.  An  i^stion  for  money  lent  is  surported  by  a 
writing  in  these  words,  **  Bue  A.  B.  eighty  dollars,  on  demand,  B.  C."  Hay  v.  Hinde, 
1  Chip.  214.  So  in  these  words :  *'  Luit  R,  P.  $66.  I  say  receiyed  by  me,  R.  P.'' 
Peniston  v.  Wall,  3  J.  J.  Marsh.  87. 

*  See  post,  629,  note.     An  agent  to  oolleot  a  debt,  if  with  the  consent  of  the 
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MoKST        request,  express  or  implied,  of  the  defendant,  ^and  with  an  underta- 
PAiD.  king,  express  or  implied,  on  his  part  to  repay  it  (t*). 

^^^'^^^^       But,  to  support  this  count  it  is  necessary,  firgt^  that  imnejf  should 
L  ^^.^  J  have  been  paid  or  expended  by  the  plaintiff.     Therefore,  where  the 
moBt  have  P^R^iff's  goods  were  sold  under  a  distress  by  the  defendant's  land- 
pud  mon^  lord,  for  rent  due  from  the  defendant,  it  was  held  that  money  paid 
was  not  maintainable ;  for  no  money  had  passed  from  the  plaintiff 
(2;).     And  so  a  surety  for  the  defendant,  who  has  merely  given  his 
bond,  or  other  undischarged  security,  to  the  creditor,  for  the  original 
debt,  cannot  maintain  an  action  for  money  paid  (y)  ;^  for  the  giving 
a  security  is  not  equivalent  to  actual  payment. 

This  count,  however,  is  maintainable,  although  it  appear  that  the 
money  paid  was  not  wholly  the  money  of  the  plaintiff.  And,  ac- 
cordingly, where  A.  applied  to  B.  and  C., — ^who  were  in  partnership 
— ^for  an  advance ;  and  they  sent  him  an  acceptance  by  B.  alone, 
which  A.  got  discounted ;  and,  the  holder  thereof  having  sued  B. , 
the  latter  paid  the  acceptance  out  of  the  monies  of  B.  and  C. ;  it 
was  held  that  A.  was  liable  to  him  in  an  action  for  money  paid  (z). 


[tt)  Brittaiii  9.  Lloyd,  14  Bl  d^  W.  762,  B«  be  paid  with  the  proceeds  of  sach  sale, 

•  A.  may  treat  this  as  nwnejf  paid  by  him 

(x)  Taylor  v.  Higgins,  3  East,  169 ;  to  the  use  of  R 

Moore  e.  Pyrke,  11  East,  52.    See  the  ob-  (y)  Maxwell  v.  Jameson,  2  B.  &  Aid. 

serrations  of  the  Court  of  Exchequer  on  51 ;  Power  v.  Butcher,  10  K  &  G.  329, 

this  latter  case,  In  Rogers  9,  Maw,  15  M.  3^,  per  Parke,  J.;    see   Williamson  v. 

d(  W.  444,  448 ;  in  which  osm,  that  Court  Henley,  6  Bing.  299 ;  3  M.  &  P.  731. 

expressed  a  yery  strong  opinion,  that  if  (2)  Driver  v.  Barton,  21  L,  J.,  Q.  B. 

the  goods  of  A.  be  seized  and  sold  under  157. 
an  execution  against  B.,  and  the  debt  of 

debtor  he  credits  it  to  his  principal  as  paid,  and  charges  it  in  his  private  acooiinl  to 
the  debtor,  may  maintain  assumpsit  for  money  paid,  or  money  had  and  reeeifed, 
against  the  debtor,  although  there  was  in  fact  no  payment  or  receipt  of  money.  Em- 
erson 9.  Baylies,  19  Pick.  66,  See  also  Bonney  v.  Seeley,  2  Wendell,  481 ;  Ainalie  9, 
Wilson,  7  Oowen,  662 ;  Randall  v.  Rich,  11  Mass.  498,  cited  poet,  515,  in  note. 

1  Gumming  v,  Hackley,  8  Johns.  202 ;  Cornwall  v.  Gould,  4  Pick.  447.  See  Lomax 
V.  Pendleton,  3  Call,  538. 

Where  a  surety  had  discharged  the  debt  of  the  principal  by  glring  a  pnmiuor^ 
note,  it  was  held,  that  he  might  maintain  an  action  for  money  paid.  Pearson  9.  Par- 
ker, 3  N.  Hamp.  366.  In  Massachusetts  a  similar  doctrine  was  held,  in  the  case  of 
Cornwall  V.  Gould,  4  Pick.  444;  Chandler  v.  Brainard,  14  Pick.  285;  DoolHtle  v. 
Dwight,  2  Metcalf,  561.  See  IngsMs  0.  Dennett,  6  Greenl.  79 ;  Per  Gibson,  C.  J.,  in 
Craig  V.  Craig,  5  Bawle,  91 ;  Gumming  «.  Hackley,  8  Johna  202 ;  Lapham  v.  Banies, 
2  Vermont,  213 ;  Douglass  9.  Moodv,  9  Mass.  553 ;  Peters  v.  BarnhHI,  1  UiU,  234, 
236,  note ;  Whetherbv  v.  Mann.  11  Jdlins.  518 ;  M'Lellan  v.  Crofton,  6  GreenL  333. 

The  recovery  of  Judgment  against  the  surety  and  levy  of  execution  on  his  property 
is  not  sufficient  payment  Morrison  tr.  Berkley,  7  Serg.  &  R.  238 ;  Miller  9.  Howry,  3 
Penni^lv.  380 ;  S.  P.,  Gardner  9.  Cleaveland,  9  Pick.  337  ;  Hodges  9.  Armstrong,  3 
Dev.  253.  But  see  Randall  9.  Rich,  11  Mass.  494.'  Being  committed  in  execuuon 
.seems  to  be  equivalent  to  payment.    Parker  9.  United  Sti^tes,  Peters,  C.  C.  266. 

A  surety  extinguishing  a  debt  by  the  payment  of  only  &ne  half  its  amount,  is  not 
entitled  to  recover  more  fh>m  his  principal  Bonney  9.  Seeley,  2  Wend.  481.  See 
Crosier  9.  Grayson,  4  J.  J.  Marsh.  517.  Payment  by  a  surety,  of  his  principal's  debt, 
in  land,  will  sustain  the  action  for  wton^  pind,  lb.  S.  P. ;  Ainslie  9.  Wilson,  7  Cowen, 
662 ;  Randall  e.  Rich,  11  Mass. .498.  If  the  indorser  of  a  note  has  paid  to  the  indor- 
see a  part  of  the  amount  thereof,  he  may  recover  of  the  maker  the  amount  so  paid, 
in  an  action  for  money  paid,  although  a  part  of  the  amount  due  on  the  note  remains 
unpaid ;  and  it  is  immaterial  whe^er  such  payment  be  made  in  mon^  or  other 
property,  or  whether  such  property  was  of  less  value  than  the  amount  Ibr  whidi  it 
waa  received,  if  it  be  received  as  payment  of  so  much.  Ganisey  9.  AUen^  27  Maine, 
366;  Bait  d^  Snsq.  B.  R,  Co.  9.  Fannce,  6  QiU»  6a 
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^SKondhfy  it  is  necessary,  in  order  to  support  this  action,  tliat  the  Mohxt 
money  sought  to  be  recovered  should  have  been  paid  to  the  use  of  '^™* 
the  defendant.     And,  therefore,  if  A.,  by  agreement  with  B.,  binds  J^^T^^^^ 
himself  to  pay  either  to  B.  or  to  a  third  party,  a  sum  of  money  ^^  defea-j 
which  B.  is  primarily  liable  to  pay;  and  B.  is  afterwards  called  dant; 
upon  to  pay,  and  does  pay,  such  sum^  his  only  remedy  against  A. 
is  on  the  sp^ial  agreement ;  for  the  money  so  paid  by  B.,  having 
been  paid  in  discharge  of  his  own  liability,  was  not  money  paid  to 
the  use  of  A.,  and  cannot  be  reoovered  on  the  common  count  (a). 

But  still,  the  action  may  be  maintained^  although  the  defendant 
was  not  relieved  from  any  liability,  by  the  payment  made  by  the 
plaintiff  (b). 

And  it  is  also  necessary,  thirdly,  that  the  defendant's  express  or  and  at  hit 
implied  request  to  the  plaintiff,  to  pay   the  money  for  his  use,  *"«5««^ 
should  be  shown  by  the  plaintiff.^    Accordingly,  it  is  not  sufficient 
Merely  to  prove  that  the  defendant  was  lif«)le  to  a  third  person,  [  *616  ] 
and  that  the  plaintiff  discharged  such  liability ;  but  it  must  appear       # 
that  the  plaintiff  did  so  at  the  instance,  either  express  or  implied, 
of  the  defendant,  or  that  the  act  was  subsequently  recognized  by 
him  (c).     For  it  is  a  clearly  established  principle,  that  no  assumpsit 
will  be  raised  by  the  mere  voluntary  payment  of  the  debt  of  an- 
other person ;  inasmuch  as  one  man  cannot  become  the  creditor  of 
another  without  his  knowledge  or  consent  (d)J^ 

When  the  plaintiff  is  in  a  condition  to  prove  that  the  money  for 
which  he  sues  in  this  action,  was  paid  in  consequence  of  an  actual  re- 
quest by  the  defendant,  he  will,  of  course,  be  entitled  to  recover. 
But  where  there  has  been  no  actual  request,  he  must  show  that  the 
payment  was  made  under  circumstances  from  which  a  request  would 
be  implied;  and  it  often  becomes  a  matter  of  some  nicety,  to  deter- 

(a)  Spenoer  e.  Fiarry,  8  A«  &  B.  331 ;  (d)  Stokes  v.  Lewis,  1  T.  R.  20;  cited 
Labbock  v.  Tribe,  3  M.  <&  W.  607.  in  Jones  v.  Nannev,  M'CL  26,  38 ;  ChUd 

(b)  Brittain  v.  Lloyd,  14  M.  &  W.  762,  v.  Morley,  8  T.  R.  610,  613 ;  Lord  Galwaj 
773;  Lewis  9.  CampbeU,  8  C.  B.  541;  v,  Mathew,  10  East,  264,  265;  1  Saond. 
Westroppv.  Solomon,  lb.  345.  364,  n.  (1) ;  Jeffries  v,  Gurr,  2  B.  &  Ad. 

(e)  See  per  Cur.,  Sleigh  v.  Sleigh,  5    833. 
Exch.  514,  516. 


1  Taylor  v,  Golten,  6  Iredell,  69.  One  cannot,  by  a  volantaiy  payment  of  another's 
debt,  make  himself  creditor  of  that  other.  Richardson  v,  M'Ray,  1  Const.  R.  772 ; 
Mayor,  &o.  of  Baltimore  v.  Hughes,  1  GiU  &  Johns.  497 ;  Turner  v.  Egerton,  Id.  433 ; 
Renssalear  Glass  Factory  v.  Reid,  5  Cowen,  603 ;  Weakly  v,  Brahan,  2  Stew.  500 ; 
Rnmney  v.  Elsworth,  4  N.  Hamp.  138 ;  Little  tr.  Gibbs,  1  South.  213 ;  Jones  v,  Wilson, 
8  Johns.  434 ;  Beach  v.  Vandenburgh,  10  Johns.  361 ;  Winsor  v.  Savage,  9  Metcalf,  346. 

Where  a  ship  is  owned  by  two  persons  in  equal  shares,  and  one  of  them,  without 
any  authority  firom  the  other,  and  without  his  knowledge  or  consent,  repairs  the  res- 
ael  in  a  home  port,  he  cannot  recoyer  of  the  other  owner  any  portion  of  the  money 
expended  for  such  repairs.    Benson  v.  Thompson,  27  Maine,  471. 

A  surety  who  pays  money  Toluntarily  on  a  judgment  absolutely  barred,  loses  his 
iremedy  aoainst  his  principal ;  but  a  payment  cannot  be  said  to  be  voluntary,  as  long 
9M  the  Judgment  can  be  enforced  in  any  way,  either  by  Mtre  fadoi  or  action  of  debt. 
Bandolph  v.  Randolph,  3  Randolph,  490. 

In  general,  a  promise  to  repav  mon^  to  be  adyanced  by  another,  raises  a  presump- 
tion of  the  request  of  the  promisor.    Knox  v.  Martin,  8  N.  Hamp.  154. 

*  Oden  p.  Elliott,  10  K  Monroe,  313 ;  Lewis  v.  Lewis,  3  Strobhart,  530;  Taylor  v. 
Baldwin,  10  Barbour  Sup.  Ct  626.    Seenex  preceding  note. 
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Movn  mine  when  such  circumstances  really  existed.  The  following  maj 
PAID.  \^  stated  as  the  leading  principles  on  this  suhject : — 

Oircam-  1,  If  monej  has  been  paid  by  the  plaintiff,  in  discharge  of  a  lia- 

f^^*  bility  which  he  has  taken  upon  himself  at  the  defendant's  instance, 
whioh  the  or  by  his  authority,  the  law  will  imply  that  it  was  paid  at  his  request, 
defend-  Thus,  where  the  plaintiff,  who  had  done  work  for  the  provisional 

quest  iriU  committee  of  a  projected  railway  company,  had  been  induced  by  the 
beim-  defendant  and  others,  who  were  members  of  such  provisional  com- 
plied, mittee,  to  sue  certain  other  members  of  the  said  committee  for  his 
bill,  in  order  to  relieve  themselves  of  any  amount  which  the  plain- 
tiff might  thereby  recover ;  and  the  plaintiff  incurred  costs  to  the 
amount  of  2287.,  to  his  own  attorney,  in  bringing  those  actions;  it 
was  held  that  he  might  recover  that  sum  from  the  defendant,  on 
the  count  for  money  paid  (e). 

So  if  by  the  custom  of  trade  an  agent  be  obliged,  without  any 
default  on  his  part,  to  pay  money  on  account  of  a  contract  into  which 
he  has  entered  for  his  principal,  the  law  will  imply  a  piH>mise  on  the 
part  of  the  latter,  to  repay  the  same  as  money  which  has  been  paid 
to  his  use;  and  it  appears  that  this  will  be  the  case  whether  he  was 
acquainted  with  the  custom  by  which  the  agent  was  governed  or 
f  *517  ]  not  (/).  And  if  A.,  in  the  presence  ^'of  B.,  verbally  promise  C 
that  he.  A.,  will  pay  a  debt  due  from  B.  to  C,  if  B.  does  not;  A. 
will  be  held  to  have  thereby  acquired  an  authority  to  pay  such  deht 
on  the  default  of  B. ;  and  if  he  pay  it  before  that  authority  is  coun- 
termanded, he  will  be  entitled  to  recover  it  as  money  paid  to  R's 
use  (jg).  But  where  the  contract  between  a  broker  and  his  principal 
was,  that  the  former  should  sell  registered  shares  for  the  Iait«r; 
whereas,  instead  of  doing  so,  he  sold  shares  the  scrip  for  which 
was,  at  the  time  of  the  contract,  in  the  office  of  the  company 
for  registration,  so  that  the  broker  could  not  deliver  them;  and  in 
consequence  thereof  he  had  other  shares  bought  in  against  him, 
and  was  obliged  to  pay  the  difference ;  it  was  held  that  he  could  not 
charge  his  principaJ  with  the  difference  so  paid,  as  for  money  paid 
to  his  use  (A). 

Compul-  2.  Where  the  plaintiff  is  compelled  to  pay  the  defendant's  debt  in 

■oxy  paj-f  consequence  of  his  neglect  or  omission  to  do  so,  the  law  infers  that 
the  defendant  requested  the  plaintiff  to  make  the  payment  for  him, 
and  gives  him  the  action  for  money  paid.^    Thus,  if  the  plaintiff 

(e)  Bailey  v.  Haines,  13  Q.  B.  815.  832.  4  Scott,  489 ;  Sutton  v.  Tatham,  10  A.  & 

(/)  Per  Maule,  J„  Westropp  v.  Solo-  K  27 ;  Pawle  v,  Gunn,  6  Scott,  286.   It 

mon,  8  C.  B.  345;  19  L.  J.,  G.  P.  I,  8;  would  seem,  therefore,  that  Childv.Mfl^ 

Bayley  v.  WiUcins,  7  C.  B.  880 ;  18  L.  J.,  ley,  8  T.  R.  610,  and  li^tfoot  v.  Greed,  8 

C.  P.  273 ;  Pollock  o.  Stables,  12  Q.  B.  Taunt.  268,  are  now  oyermled. 

765;  Dails  v.  Uoyd,  lb.  531;  Bayliffe  v,  (y)  Alexanders  Vane,  1  M.&W.511. 

Butterworth,  1  Exoh.  425 ;  Toung  v.  Cole,  (A)  Bowlby  v.  Bell,  3  C.  B.  289,  294. 

*i  See  Butler  v.  Wright,  2  WendeU,  369 ;  Ticonic  Bank  p.  Smiley,  27  Maine,  225.  A 
9deond  action  of  assumpsit  wiU  lie  by  a  second  indorser  agfunst  tlie  first  indorser  of  ft 
note  for  moneys  paid  on  account  of  the  note  after  a  former  action  and  reoorerj  t(Xt 
moneys  preyiously  paid ;  and  such  action  may  be  maintained  before  the  taking  vp 
and  final  payment  of  the  note,  and  whilst  it  remains  in  the  hands  of  a  third  person 


k. 


i 
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pays  rent  due  from  the  defendant,  in  consequence  of  his,  the  plain-  Monst 
tiff's,  goods  being  duly  distrained  for  such  rent,  he  may  recover  it  as  '^"*' 
money  paid  to  the  defendant's  use  (i).^    And  it  is  unnecessary  for  ^■^'v^^ 
the  plaintiff,  in  order  to  entitle  him  to  reimbursement  in  such  a 
case,  to  resist  the  distress,  if  valid,  by  replevying  or  bringing  an 
action  (K) :  for  where  a .  party  is  in  that  situation  that  he  may  be 
compelled  by  law  to  pay  a  si^n  of  money,  although  he  be  not  actual- 
ly compelled  to  do  so,  and  he  pays  it  accordingly,  the  action  will 
lie  (Q.^  Nor  will  the  payment  by  an  under-tenant  to  the  ground  land- 
lord, of  rent  due  to  him,  be  considered  voluntary,  merely  on  account 
of  the  ground  landlord   giving  time  to  the  under-tenant  for  the 
payment-  of  such  rent  (m). 

So,  where  certain  lands  were  bought  in  at  a  sale  by  auction,  and, 
— ^the  commissioners  of  excise  having  refused  to  remit  the  duties, 
— they  were  paid  by  the  auctioneer ;  he  was  held  entitled  to  recover 
back  the  amount  from  his  employer,  in  an  action  for  money  paid  (n). 
So,  where  a  cause  in  which  there  were  several  plaintiffs  was  referred 
to  arbitration,  tl^e  arbitrators  to  have  full  ^authority  over  the  costs  r  ^Slg  J 
of  the  suit  and  reference ;  and  the  order  of  reference  provided,  that 

(t)   EzaU  V,  Partridge,  8  T.  B.  808 ;  (Q  See  Sleigh  v.  Sleigh,  5  Exch,  €14, 

Sapsford  v,  Fletcher,  4  T.  R,  612 ;  Hassey  617. 

V,  Crickett,  3  Camp.  168;  Pawnal  v.  Per-  (m)  Carter  v.  Carter,  2  M.  &  P.  732 ; 

pand,  6  B.  &  C.  444 ;  S.  C.  9  D.  &  R.  603.  8.  C.  5  Bing.  406.    Mortgagee  of  a  term, 

(k)  See  Maydew  v,  Forrester,  6  Taunt,  when  liable    to   tenant    who    pays    the 

616;  Brown  v.  Hodgson,  4  Id.  189;  Aus-  ground   rent;    Stone    v.   Evans,    Peake, 

ten  V,  Ward.  R.  &  M.  116 ;  Hales  r.  Free-  Addl.  Ca.  94. 

man,  1  B.  &  B.  399.  (n)  Brittain  v,  Uoyd,  14  M.  &  W.  762. 

A8  the  legal  holder.  Wright  v.  Butler,  6  Wend.  284.  As  this  case  then  stood,  the 
former  recovery  for  the  amount  of  moneys  paid  at  the  commencement  of  the  first 
suit,  was  no  bar  to  an  action  for  other  moneys  subsequently  paid  on  the  same  ac 
count,  upon  the  ground  that  this  was  a  splitting  of  the  demand ;  the  former  recovery 
being  as  for  so  much  money  paid  at  the  request  of  the  defendant,  implied  from  his  legal 
U&bility  to  indemnify  the  plaintiff.    Id. 

1  Wells  V.  Porter,  7  Wend,  119.  Where  A.  bought  goods  and  had  them  charged  to 
R,  who  has  been  compelled  to  pay  for  them,  B.  may  recover  in  a  suit  for  money  paid 
for  A.    Scoles  v.  Coleman,  Wright,  92. 

If  a  surety  pay  the  money  due  from,  his  principal,  it  is  no  extinguishment  of  the 
security,  but  ho  succeeds  to  all  the  rights  of  the  creditor  against  the  principal.  Nor- 
ton 9.  Soule,  2  Greenleaf,  341 ;  Washington  Bank  v.  Shurtleff,  4  Metcalf,  3();  Cullum 
V.  Emanuel,  1  Alabama,  23 ;  Clason  v.  Morris,  10  Johns.  524.  Thus,  where  the  prin- 
cipal had  executed  a  mortgage  to  the  creditor,  conditioned  for  the  paj'mcnt  of  the 
debt  by  him^  and  the  surety  paid  the  debt,  and  took  an  assignment  of  the  mortgage ; 
it  was  held^  that  the  surety  might  enter  and  hold  the  land  in  mortgage  for  the  debt. 
Id.  But  where  one  of  two  sureties  gives  collateral  security  for  the  payment  of  the 
debt,  for  which  he  is  surety,  his  co-surety  does  nol,  by  paying  that  debt,  become  en- 
titled to  the  benefit  of  that  security.  Bowditch  v.  Green,  3  Met.  360.  The  holder  of 
ooUateral  security  for  a  debt,  has  no  authority  to  transfer,  that  security  after  the  debt 
18  paid ;  payment  of  the  debt  by  whomsoever  made,  discharges  such  security.  lb. 
See  New  York  State  Bank  t;.  Fletcher,  5  Wend.  86 ;  Clason  v.  Morris,  10  Johns.  621 ; 
Beardsley  v.  Warner,  6  Wend.  610. 

A  judgment  against  the  principal  in  a  bond  is  not  condume  evidence  against  his 
sureties.  Munfoid  v.  The  Overseers,  &c,  2  Randolph,  313 ;  Foxcrafb  v.  Xevens,  4 
Greenleaf,  72.  If  against  a  constable  for  official  misconduct,  it  is  conclusive  against 
his  sureties  as  to  his  misconduct  and  the  extent  of  damage  sustained  by  the  plain«c 
tiff:  but  they  may  take  advantage  of  any  defence  personal  to  themselves.  Masser  v. 
Strickland,  17  Serg.  &  R.  354.  It  seems  the  law  is  the  same  as  to  the  sheriffs  and 
their  sureties ;  but  grujere?  Id.    See  Norris  v.  Crummey,  2  Randolph,  823. 

«  Post,  621,  note. 
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MoNxr       the  death  of  any  of  the  parties  should  not  operate  as  a  revocation 
^^^  of  the  arbitrator's  authority ;  and  it  appeared  that,  after  the  death 

-^^^'"^^^  of  H.,  one  of  the  plaintifls,  P.,  another  of  them,  paid  certain  costs 
which  the  plaintiffs  in  the  suit  were  by  the  award  ordered  to  pay :  it 
was  held,  that  P.  was  entitled  to  recover  from  the  executors  of  H. 
a  proportion  of  the  costs  so  paid,  as  money  paid  to  their  use ;  and 
that  his  claim  extended  as  well  to  that  part  of  such  costs  which  was 
incurred  after,  as  to  that  which  had  been  incurred  before  the  death 
of  their  testator  (o).  So,  where  it  appeared  that  the  custom  was 
that,  on  the  granting  of  a  lease,  the  lessor's  solicitor  should  prepare 
the  instrument,  but  that  the  lessee  should  pay  the  expense  thereof: 
it  was  held,  that  the  lessor  might  recover  from  the  lessee,  as  money 
paid  to  his  use,  the  amount  of  costs  paid  by  him,  the  lessor,  to  his 
solicitor,  for  preparing  the  lease  granted  to  the  lessee  (p).  And 
where  lands  charged  with  the  repair  of  a  bridge  are  occupied  by  a 
person  not  the  owner,  such  occupier  is  responsible  to  the  public  for 
the  repairs  of  the  bridge ;  but  he  may  demand  reimbursement  from 
the  owner,  in  an  action  for  money  paid  to  his  use  (a). 

So  a  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an  an- 
nuity, after  the  expiration  of  four  years  from  the  testator's  death, 
may  recover  the  amount  from  the  legatee  as  money  paid  for  his 
use  (r). 

So  where  the  indorser  of  a  bill  of  exchange,  being  sued,  paid 
part  of  the  amount  to  the  holder,  who  had  recovered  judgment 
against  the  acceptor ;  it  was  held  that  he  might  recover  the  same 
against  the  acceptor,  who  had  paid  the  remainder  of  the  bill,  as 
money  paid  to  his  use.     And  Lord  Tenterden,  C.  J.,  said :  "  that 
the  plaintiff  was  entitled  to  recover  upon  the  general  principle,  that 
one  man  who  is  compelled  to  pay  money  which  another  is  bound  by 
law  to  pay,  is  entitled  to  be  reimbursed  by  the  latter ;  and  I  think, 
that  money  paid  under  such  circumstances,  may  be  considered  as 
money  paid  to  the  use  of  the  person  who  is  so  bound  to  pay  it  {$)" 
So  where  A.,  having  accepted  a  bill  drawn  upon  him  by  B.,  for  mon- 
ey lent  by  B.  to  A.,  compounded  with  B.  and  his  other  creditors,  and 
paid  the  composition  ;  and  an  indorsee  of  the  bill  afterwards  sued 
A.,  and  compelled  him  to  pay  the  amount ;  it  was  held  that  A. 
might  recover  the  same  from  B.,  as  money  paid  to  his  use  (t).     And 
[  ^519  1  ^bere  the  plaintiff  accepted  a  bill  of  exchange  ^or  the  accommo- 
dation of  one  H.,  who  deposited  it  with  the  de^ndant,  as  a  security 
for  goods  bought  of  him,  at  the  same  time  disclosing  the  circum- 
stances under  which  it  had  been  obtained ;  and  H.  afterwards  paid 
for  the  goods  ;  but  he  being  further  indebted  to  the  defendant,  the 
latter  refused  to  restore  the  bill,  and  subsequently  indorsed  it  for 
value  to  a  third  person,  who  sued  the  plaintiff  thereon,  and  compelled 
him  to  pay  the  amount,  with  costs ;  it  was  held  that  the  plaintiff 

(o)  Prior  i>.  Hembrow,  8  M.  &  W.  873.  900;  18  L,  J.,  Q.  B.  273. 

(p)  Grissell  v.  Robinson,  3  Scott,  329.        (a)  Pownal  v.  Ferrand,  6  B.  &  C.  439; 

(q)  Baker  v.  Grcenhill,  3  Q.  B.  148.  a  C.  9  D.  &  B.  603. 

(r)  Hales  V.  Freeman,  1  B.  <&  B.  391 ;        (t)  Hawley  v.  Beyerlej,  6  M.  &  O.  231. 

S.  G.  4  Moore,  21.    Seo  further,  Foster  v.  And  see  MaUalieu  v.  Hodgson,  IS  Q.  B. 

Ley,  2  Scott,  438 ;  Bate  v.  Pane,  13  Q.  B.  689. 
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might  recover  from  the  defendant  the  amount  of  the  bill,  on  the  Mokxx 
count  for  money  paid  (w).  '^"^ 

The  defendant  having  some  bark  to  sell,  applied  to  the  plaintiffs 
to  find  a  purchaser.  The  plaintiffs  applied  to  T.,  who  agreed  to 
purchase  the  bark  if  equal  to  sample.  The  bark  having  been 
shipped,  the  defendant  sent  the  invoice  to  the  plaintiffs,  and  re- 
quested them  to  accept  a  bill  of  exchange  for  the  price,  which  they 
did  upon  the  offer  of  a  (2e2  credere  commission.  The  bark,  however, 
not  being  equal  to  sample,  T.  refused  to  take  it ;  and  the  plaintiffs 
being  called  upon  to  pay  the  biU  when  due,  it  was  held,  tiiat  they 
were  entitled  to  recover  the  amount  thereof,  as  money  paid  to  the 
defendant's  use  (2;). 

And  so  if  a  carrier  deliver  to  B.,  by  mistake,  goods  consigned  to 
C,  and  B.  appropriate  the  goods  to  his  own  use,  and  the  carrier,  on 
demand,  even  without  action,  pay  C.  their  value ;  he,  the  carrier, 
may  recover  the  amount  from  B.,  as  money  paid  to  his  use  (y). 

But  where  goods  came  to  a  wharfinger,  consigned  to  A, ;  and  B.,  ^^'^^  ■*• 
believing  them  to  be  meant  for  himself,  carried  them  from  the  ^^ 
wharf,  and  used  them  before  he  discovered  the  mistake ;  Lord  £1- 
lenborough  held,  that  the  wharfinger,  after  paying  A.  the  value  of 
the  goods,  could  not  maintain  an  action  for  money  paid,  to  recover 
the  amount  (z).  ^ 

And  where  the  payment  was  made,  with  knowledge  on  the  part 
of  the  plaintiff  that  he  was  not  bound  to  pay,  such  payment  wiU 
be  held  not  to  have  been  made  with  the  implied  authority  of  the 
defendant.  Thus,  where. the  drawer  of  an  accommodation  bill,  af- 
ter the  bill  became  due,  paid  part  of  the  amount  to  the  holder,  but 
without  having  received  notice  of  dishonor  of  the  biU,  and  without 
any  actual  request  from  the  acceptor ;  it  was  held,  that  he  could 
not  recover  the  same  from  the  acceptor,  on  the  count  for  money 
paid  (a). 

So  where  the  plaintiff  and  the  defendant,  respectively,  were  un- 
der-lessees, at  distinct  rents,  of  separate  portions  of  premises,  the 
whole  of  which  were  held  at  an  entire  rent  under  one  original 
^lease;  and  the  plaintiff,  under  threat  of  distress,  paid  the  whole  |/^520  ] 
rent  due  under  the  original  lease :  it  was  held,  that  he  could  not 
recover  a  proportion  thereof  from  the  under-lessee,  as  money  paid  to 
his  use  (6).^  And  where  by  an  award  it  was  ordered,  that  the  costs 
of  the  reference  should  be  paid,  one  moiety  by  A.,  and  another  by 
B.,  and  B.  took  up  the  award  and  paid  the  whole  of  such  costs :  it 
was  held  that  he  could  not  recover  a  moiety  from  A.,  as  money 
paid  to  his  use  (c). 

(tf)  Bleaden  o.  Charles,  7  Bing.  246 ;  a  338.    • 
C.  5  M.  &  P.  14.  (z)  SiU0  V.  Laing,  4  Camp.  81. 

(z)  Hooper  tr.  Treffrey,  1  EzoK  17.  (a)  Sleigh  o.  Sleigh,  6  Exoh.  614. 

(y)  Brown  v,  Hodgson,  4  Taunt  189.        (6)  Hunter  v.  Hunt,  1  C.  B.  300. 
See  also  Spencer  «.  Parry,  8  A.  &  £.  331,        \c)  Batee  v.  Townl^y,  2  Exoh.  152. 


1  See  Fisher  v.  Kinaston,  18  Vermont,  489,  But  if  land  owned  in  seyeraltj  by  dif- 
ferent persons  be  charged  with  a  legacy,  and  one  of  them  be  compelled  to  pay  the 
whole,  he  will  be  entitled  to  a  eontribution  from  the  others,  Svasey  «.  little,  7  Pick. 
296. 
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So  where,  in  consequenoe  of  some  misoonduct  or  breach  of  daty 
by  a  jailer  or  a  sheriff,  or  his  officer,  he  becomes  liable  to  pay  a 
debt,  sought  to  be  recovered  in  an  action  against  a  third  person ; 
the  former  cannot,  after  be  has  satisfied  the  debt,  recover  the  amount 
from  the  original  debtor,  as  money  paid  for  his  use  ((2).  But  an 
action  for  money  paid  for  the  use  of  the  defendant  may  be  main- 
tained by  a  sheriff's  officer,  who  has  paid  the  debt  and  costs  on  an 
attachment  against  the  sheriff, — bail  above  not  having  been  put  in, 
through  the  misconduct  of  the  defendant  in  imposing  insufficient 
bail  on  the  sheriff;  and  the  defendant  having  promised  to  indem- 
nify the  officer,  both  before  and  after  the  payment.  But  the  officer 
cannot  recover  more  than  the  debt,  on  the  common  count  (e). 

But  where  the  plaintiff  accepted  a  bill  for  the  accommodation  of 
one  F., — ^who  was  pressed,  at  the  time,  by  the  defendant  for  pay- 
ment of  a  demand  of  71.  7^., — on  the  understanding  that  F.  was 
to  get  the  bill  discounted,  and  to  give  the  plaintiff  the  surplus 
above  the  72.  78.;  and  it  appeared  that  F.  deposited  the  bill  with 
the  defendant  as  a  security  for  that  sum, — the  defendant  knowing 
the  circumstances,  and  that  the  plaintiff  had  had  no  value  for  his 
acceptance ;  but  the  defendant,  notwithstanding,  indorsed  the  bill 
over,  and  kept  the  proceeds  ;  and  the  plaintiff,  being  afterwards  sued 
by  "the  holder  of  the  bill,  paid  him  the  amount;  it  was  held,  that 
he  could  not  maintain  an  action  against  the  defendant  to  recover 
the  same,  as  money  paid  to  his  use  (/). 

So  if  one  of  two  joint  prize  agents  be  imposed  upon,  by  a  person 
who  falsely  pretends  to  be  one  of  the  seamen  entitled  to  prize  mon- 
ey, and  the  agent,  in  consequence,  pays  money  to  the  impostor, 
which  he  is  afterwards  obliged  to  pay  over  again  to  the  person  legal- 
ly entitled  to  receive  it,  he  cannot  recover  from  his  co-agent  a  moiety 
of  the  money  so  paid  (g).  So  where  a  cheque  drawn  by  a  customer 
[  *521  ]  upon  his  banker,  for  a  sum  of  money  described  in  the  *^body  of  the 
cheque  in  words  and  figures,  was  afterwards  unlawfully  altered  by 
'  the  holder,  who  substituted  a  larger  sum  for  that  mentioned  in  the 
cheque,  but  in  such  a  manner  that  no  person  in  the  ordinary  course 
of  business  could  observe  it,  and  the  banker  paid  the  larger  sum  to 
the  holder ;  it  was  held,  that  he  could  not  charge  the  customer  for 
anything  beyond  the  sum  for  which  the  cheque  was  originally  drawn, 
there  being  no  genuine  order  or  authority  to  pay  more  (A). 

And  resistance,  in  the  first  instance,  to  a  demand  claimed  to  ac- 
crue due  at  intervals ;  the  omission  of  such  resistance,  and  subse- 
quent uniform  acquiescence,  will  sometimes  preclude  a  party  from 
contending,  that  monies  paid  in  respect  of  such  demand  were  paid  by 
compulsion.  Thus  where,  in  1814,  a  distress  was  made  on  a  tenant, 
for  the  whole  of  the  rent  dile  from  him,  and  there  was  a  wrongful 

(d)  Pitcher  9.  Bailey,  8  East,  171.  Margeteon,  4  Douc^.  278 ;  see  GingeU  «. 

(e)  White  v.  Lerouz,  Moo.  &  M.  347 ;    Glascock,  8  Bing.  86 ;  a  0.  1  M.  &  de. 
see  Cordron  v.  Lord  Massarene,  Peake,    125. 

143.  (h)  HaU  v.  Fuller,  5  &  &  C.  760;  &  C 

(/)  Asprej  V.  Leyy,  16  M.  <&  W.  851.  8  ]>.  4^  B.  404.    And  see  rery  toBr  BOy 

(a)    Mackreaih  v.  Margetson,  B.  B.,  arts  v,  Tooker  (in  Gam.  Scaa),  16  Q.  B. 

April,  1795,  Ma;  8.  0.  nom.  MUreath  v.  560. 
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refusal  to  allow  the  land-tax, — ^the  lease  being  silent  on  the  snb-  Morar 
ject, — although  the  tenant  protested  against  his  liability  to  pay  it ;  '^"** 
but  during  five  succeeding  years  he  paid  the  laid  tajc,  without  dis-  '^-^^^'^^^^ 
claiming  his  liability  ;  it  was  held,  in  1820,  that  he  could  not  recov- 
er from  his  landlord,  in  an  action  for  money  paid,  any  part  of  the 
sums  so  paid  by  him  for  land  tax  (t). 

3.  There  are  cases,  however,  in  which  a  request  has  been  implied,  B«qn««t 
so  as  to  support  this  action,  although  the  party  who  paid  the  mon-  J^ued, 
ey  did  so  merely  as  a  volunteer.     Thus,  where  the  plaintiff,  in  the  though 
absence  of  the  defendant,  the  husband,  incurred  an  expense  in  bury-  ^*Y™2urr 
ing  the  wife  of  the  defendant,  in  a  manner  suitable  to  his  condition ;  ^^  '"^**"7* 
it  was  held  that,  inasmuch  as  the  plaintiff,  in  so  doing,  had  acted  in 

the  discharge  of  a  duty  which  the  defendant  himself  was  under  a 
strict  legal  liability  to  perform,  he  might  recover  from  the  defendant 
the  money  so  expended,  although  there  had  been  no  express  request 
or  consent  on  his  part  to  the  plaintiff's  act  (k).^  And  so,  where  one 
party  voluntarily  buries  another,  the  executor  of  the  deceased,  if  he 
have  assets,  is  liable  to  i^pay  the  expenses  so  incurred  (Z). 

4.  Where  one  person  becomes  surety  for  another  at  his  request,  ^^JJJ^* 
the  law  implies  a  promise  by  the  latter,  that  he  will  repay  the  ties, 
surety  whatever  he  may  be  compelled  to  pay  the  creditor  (m).* 

0  Spragg  9,  Hammond,  2  B.  &  B.  59 ;  Qucare,  whether  in  such  a  case,  the  execu- 

8.  C.  4  Moore,  431.  tor  be  not  liable,  even  without  assets. 

(k)  Ambrose  v,  Kerrison,  10  C.  B.  776 ;  Per  Jervis,  C.  J.,  Ambrose  v.  Eerrison, 

19  L.  J.,  C.  P.  135 ;  Jenkins  v.  Tucker,  I  sup, 

H.  Bl.  90.  (fn)  Toossaint  v.  Martinnant,  2  T.  B. 

(0  Rogers  v.  Price,  3  T.  &  Jer.  2a  104. 


1  Assumpsit  will  lie  by  a  stranger  against  a  party  for  necessaries  furnished  to,  and 
fuppUes  proTided  for,  one  whom  such  party  is  under  a  legal  obligation  to  maintain. 
Forsyth  v.  Ganson,  5  Wend.  568 ;  New  Salem  v,  WendeU,  2  Pick.  134 ;  Cinoinnati  o. 
Oeden,  5  Ham.  27. 

when  one  subscribes,  with  others,  a  sum  of  money  to  carry  on  some  common  pro- 
ject, lawful  in  itself,  and  supposed  to  be  beneficial  to  the  projectors,  and  money  is 
advanced  upon  the  &ith  of  such  subscription,  an  action  for  money  paid,  laid  out,  and 
expended,  may  be  maintained  to  recover  the  amount  of  the  subscription,  or  such  por- 
tion of  it  as  will  be  equal  to  the  subscriber's  proportion  of  the  expense  incurred. 
Bryant  v.  Qoodnow,  5  Pick.  228 ;  Buckmaster  v.  Grundy,  3  Gilman,  626. 

>  Powell  V,  Smith,  8  Johns.  249 ;  Hassinger  tr.  Solnes,  5  Serg.  <b  R.  8 ;  Bunco  «. 
Bunco,  Kirby,  137 ;  Gibbs  v.  Bryant,  1  Pick.  118 ;  Ward  r.  Henry,  5  Conn.  696 ;  Smith 
V.  Sayward,  6  GreenL  604 ;  Lansdale  v.  Cox,  7  Monroe,  406 ;  Gray  v,  Bowles,  1  Dev.  & 
Bat.  437;  Ilsley  o.  Jewett,  2  Met.  168;  HaU  v.  Smith,  6  Howard,  96.  Where  the 
surety  of  a  surety  pays  the  debt  of  the  principal,  under  a  legal  obligation,  &om  which 
the  principal  was  bound  to  relieve  him,  such  a  payment  is  a  sufficient  consideration 
to  raise  an  implied  assumpsit  to  repay  the  amount,  although  the  payment  was  made 
without  a  request  firom  the  principal    Hall  v.  Smith,  5  Howard,  96. 

An  administrator  of  a  surety  who  pays  the  debt,  may  maintain  an  action  in  his 
own  name  against  the  principal.  Mowry  v.  Adams,  14  Mass.  327 ;  Williams  v.  Moore, 
9  Pick.  432. 

Joint  sureties  paying  the  money  for  their  principal,  should  yet  sue  him  severally 
for  the  money  paid.  Gould  v,  Gould,  8  Cowen,  168.  Where,  however,  the  money, 
which  two  or  more  sureties  pay  for  the  principal,  is  raised  on  their  joint  credit,  their 
proper  repiedy  for  reimbursement  is^a  joint  action  against  the  principal.  Osborn  v. 
Harper,  5  East,  225;  Pearson  v.  Parker,  3  N.  Hamp.  366;  Je^et^  t).  Comforth,  3 
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^And  the  surety  has  a  right  of  action  against  him  the  instant  he 
pays  it,  for  so  much  money  paid  to  his  use  (n).  Thus,  where  the  plain- 
tiff, who  was  a  shareholder  in  a  hanking  company,  became  surety  for 
[  ^622  3  advances  to  be  made  by  the  company  te  the  defendant ;  and  the  de- 
fendant afterwards  executed  a  composition  deed,  to  which  the  plain- 
tiff and  the  banking  company  were  parties,  and  which  contained  a 
stipulation  for  a  reserve  of  remedies  against  sureties  for  the  defend- 
ant ;  it  was  held  that,  the  plaintiff  having  been  compelled  to  pay 
the  defendant's  debt  to  the  banking  company,  he  was  entitled  to  re- 
cover the  amount  so  paid,  as  money  paid  to  the  defendant's  use  (o). 
So  bail  may  recover,  against  the  principal,  any  expenses  they  may 
have  reasonably  incurred  in  taking  him  into  custody,  for  the  purpose 
of  surrendering  him  (p).  And  so  a  party  who  accepts  or  indorses 
a  bill  of  exchange,  or  who  indorses  a  note,  for  the  accommodation 
of  another  (q)y  is  entitled,  on  paying  the  amount,  to  recover  it  from 
the  party  for  whose  benefit  he  thus  became  responsible ;  and  in  these 
eases,  the  sum  paid  by  the  surety  may  be  recovered  upon  the  com- 
mon count  for  money  paid.  ^ 

We  have  seen,  however,  that  there  is  no  implied  promise  by  the 
transferee  of  shares  in  a  joint-stock  company,  to  indemnify  the 
transferer  against  subsequent  calls  (r)  ;  and,  accordingly,  it  has  been 
held,  that  the  transferor  of  shares  in  a  railway  company  cannot,  af- 
ter he  has  been  compelled  to  pay  such  calls,  recover  the  same  {torn 
the  transferee,  as  money  paid  to  his  use  («). 

So  it  seems,  that  if  a  surety  take  a  bond  of  indemnity,  or  other 
specialty  counter-security,  from  his  principal,  he  cannot  resort  to 
the  count  for  money  paid  (t).  And  any  cosU  necessarily  incurred  by 
the  surety,  and  which  he  may  be  entitled  to  recover  from  the  prin- 
cipal, can  only  be  recovered  under  a  special  count  founded  on  the 
implied  promise  of  indemnity  (u),^ 

?*^*tS*"  ^'  ^^  s^v^ral  pereons  become  sureties  for  the  same  debt,  either 
twMn  jointly  or  severally,  or  by  the  same  or  different  instruments,  and 
■nreties.     one  surety  pays  more  than  his  proportion  of  the  demand,  he  may 


(n)    Per  Parke,    B.,  Baries  v.  Hum-    G.  618. 
phreys,  6  M.  &  W.  163, 167.       (r)  Ante,  444 


promise  between  them  independently  of  365 ;  S.  C.  2  Moore,  411. 

the  biU)    for   the   costs   of   an    action        (v)   See  form,  Chit.  jun.  on  PI.,  2nd 

brought  by  the  holder  against  the  indor-  edit.  134. 

ser  thereon ;  Dawson  v.  Morgan,  9  E  & 


Oreenleaf,  107.    But  see  Kelby  o.  Steel,  5  Esp.  194 ;  Gould  v,  Qould»  8  Caw«n,  }68» 

Where  a  contract  has  been  broken,  the  surety  may  pay  the  money  without  sait, 
and  recover  the  amount  of  his  principal.  Mauri  v.  Heffeman,  13  Johns.  58.  See 
Powell  V.  Smith,  8  Johns.  249 ;  Shaw  «.  Loud,  12  Mass.  447 ;  Frith  v,  Spn^^ne,  14 
Mass.  455.  If  a  surety  on  a  note  pays  the  holder,  before  the  note  is  payable  by  it» 
terms,  a  cause  of  action  against  his  principal,  for  indemnity,  accrues  at  the  time 
when  the  note  becomes  payable,  and  not  belbre.    Tillotson  v.  Bose,  11  Metoalf,  299. 

^  See  Bonney  v.  Beeley,  2  Wexidell,  481. 
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recoyer  against  each  co-surety  an  aliquot  share  of  the  excess,  as  Momkt 
**money  paid  to  his  use  (x).^  And,  at  law,  the  calculation  of  the  al-  ^^^' 
iquot  share  is  made  With  reference  to  the  number  of  sureties,  even 
although  one  be  insolvent  or  bankrupt ;  so  that,  if  there  be  three  [  *523  J 
sureties  for  a  debt  of  3002.,  and  dhe  paj  the  whole,  he  can  recover 
by  action  from  a  co-surety  only  1002.,  although  the  third  surety  be 
unable  to  contribute  (i/).  But,  according  to  the  rule  in  equity,  the 
surety,  in  the  above  case,  would  recover  a  moiety  of  the  3002.  from 
the  solvent  co-surety  (g).^ 

So  where  there  are  several  co*sureties,  and  one  of  them  takes 
from  the  principal  a  collateral  security,  for  the  repayment  of  any 
sum  which  he  may  be  called  upon  to  pay  in  discharge  of  the  princi- 
al's  debt,  such  surety  will  still  be  entitled,  on  paying  more  than 
is  proportion  of  that  debt,  to  sue  his  co-sureties  for  contribution 
(a). 

So  if  one  of  several  sureties  be  called  upon  after  the  bankruptcy 
of  a  co-surety,  to  pay  more  than  his  proportion  of  the  principal's 
debt,  he  may  still  sue  the  bankrupt  co-surety  for  contribution  ;  in- 
asmuch as  one  co-eurety  is  not  a  *'  person  liable  for''  the  debt  of 
another,  within  the  meaning  of  the  12  &  13  Vict,  c  106,  s.  173  (6). 

But  where  one  of  two  co-sureties  paid  the  debt  of  the  principid, 
out  of  monies  of  the  latter  which  he  had  in  his  hands  at  the  time, 
and  which  he  was  entitled  to  apply  to  that  purpose ;  it  was  held, 
that  he  could  not  recover  against  his  co-surety  for  contribution  (c), 

{%)  Dayies  t.  Humphreys,  6  M.  &  W.  Browne  v.  Lee,  6  R  &  C.  697 ;  S.  C.  9  D. 

163.  168;  Ex  parte  Gilford,  6  Ves.  805;  &  R.  700. 

Kemp  V.  Rnden,  12  M.  &  Yf.  421 ;  Cow-  (2)  lb.;  Peter  t>.  Rich,  1  Ch-  Ca.  19,  34; 

eU  V.  Edwards,  2  B.  &  P.  268 ;  Beering  tf.  Hell  v.  Harrison,  Id.  246 ;  Layer  9.  Nel- 

Winchelsea,  Id.  270;   see  2  Pothier  by  son,  1  Yem.  456 

Erans,  77,  81.    The  right  to  contribu-  (a)  Bone  v,  Walley,  2  Exch.  198,  200. 

^on  arises,  although  the  surety  paid  the  (h)  Wallis  v.  Swinburne,  1  Exch.  203  ; 

debt  after  haying  giyen  a  bond  for  it,  decided  on  the  corresponding  section  (52) 

without  the  knowledge  of  the  co-sureties ;  of  6  Geo.  4,  c.  16. 

Dunn  V.  Slee,  1  Moore,  2.  (e)  Goepel  v.  Swinden,  1  B.  &  L.  888, 

(y)  Kemp  9.  Unden,  12  M.  Sa  W.  421 ;  891. 

^^—^■^B^^—  IIIBIIIBIIIIIB  I  > 

1 

1  Johnson  9.  Johnson,  11  Mass.  356 ;  Batchelder  9.  Fisk,  17  Mass.  464 ;  Crowden  «. 
Shelby,  6  J.  J.  Marsh.  62  ;  Mitchell  9.  Sproul,  5  J.  J.  Marsh.  270 ;  Lidderdale  9.  Rob- 
inson, 2  Brock.  160;  Taylor  9.  Sayage,  12  Maes.  98.  The  surety  in  such  case  may 
compel  contribution  without  showing  an  inability  in  the  principal  to  pay.  Odlin  9. 
Greenleaf,  3  N.  Hamp.  270.  See  Cage  9.  Foster,  5  Terg.  261.  The  law  seems  to  be 
held  otherwise  in  Kentucky :  Poignard  9.  Vernon,  1  Monroe,  47 ;  Pearson  9.  Buck- 
ham,  3  Litt.  386 ;  Daniel  9.  Ballard,  2  Bana,  296.  But  see  Caldwell  9.  Roberts,  1 
Dana,  355.  Sureties  for  the  same  principal  and  for  the  same  engagement,  are  en- 
titled to  contribution,  tiiough  bound  by  different  instruments  and  at  different  times. 
Harris  9.  Ferguson,  2  Bailey,  397.  As  a  general  rule,  whateyer  payments  one  surety 
may  receiye  &om  the  principal  shall  inure  to  the  benefit  of  all ;  but  where  payment 
of  the  debt  for  which  all  were  liable,  has  been  made  by  one  surety,  and  tiie  claim 
against  each  of  the  others  to  contribute  has  become  fixed,  each  may  look  to  his  prin- 
cipal for  a  reimbursement  of  the  share  paid  by  him,  on  his  Separate  account  Gould 
V.  Fuller,  18  Maine,  364.  If  one  of  two  sureties  has  actually  paid  the  debt  for  which 
both  were  liable,  he  may  recoyer  of  the  other  surety  half  the  amount  thereof,  although 
after  such  pajnnent  he  may  haye  been  repaid  by  the  principal  the  other  half,  express- 
ly for  his  separate  indemnity.  Id.  See  Ilsley  9.  Jewett,  2  Met.  168.  There  is  no 
implied  promise  on  the  part  of  a  guarantor  to  contribute  in  case  the  surety  pays  tiie 
note.    Longley  9.  Griggs,  10  Pick.  121. 

>  See  MoKenna  9.  George,  2  Rich.  Eq.  15.  This  equitable  rule  is  aUowed  to  operate 
at  law  in  some  of  the  States.    Mills  9.  Hyde,  19  Vermont,  59. 
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MoNBT  So  it  has  been  held,  that  if  the  surety  from  whom  oontribntion  is 

^^^  claimed,  became  bound  at  the  request  of  the  surety  who  seeks  to 

^"^^^^^'^  recover  it,  he  is  not  liable ;  for,  in  such  case,  the  implied  promise  is 
negatived  (d).^ 

Nor  does  the  right  to  dontributlon  extend  to  any  part  of  the  co9t$ 

J»aid  or  incurred  by  the  surety,  in  attempting  to  defend,  or  in  settling 
egal  proceedings  by  the  creditor  against  him,  to  recover  the  debt(«)? 
But  where  the  plaintiff  and  the  defendant  had  executed,  as  sureties, 
a  warrant  of  attorney  to  secure  an  advance  made  to  the  principal ; 
and,  on  default  made  by  the  principal,  judgment  was  entered  up  on 
the  warrant  of  attorney,  and  execution  issued  against  the  plaintiff: 
[  ^524  ]  it  was  held,  that  he  was  ^entitled  to  recover  from  the  defendant  a 
moiety  of  the  costs  of  such  execution  (/). 

If  there  be  several  defendants  in  an  action,  and  they  agree  to  em- 
ploy an  attorney  to  manage  the  defence  on  their  joint  responsibility, 
and  one  of  them  pays  the  attorney's  bill  of  costs,  he  may  sue  the 
others  for  contribution  (ff).  And  it  appears,  that  the  case  will  be 
the  same,  even  although  the  defendants  were  partners  ;  provided  it 
can  be  shown  that  the  contract  with  the  attorney  was  made  inde- 
pendently of  their  relation  as  partners  (A). 

So,  where  several  parties,  not  partners,  are  defendants  in  an  action 
ex  contractu,  and  the  plaintiff  recovers  judgment  against  them,  and 
one  pays  the  whole  demand  recovered,  he  may  recover  contribution 
against  the  others  (t).  So,  if  one  of  two  joint  contractors,  upon  a 
breach  by  them  of  their  engagement,  agree  with  the  creditor  to  re- 
fer the  amount  of  damages  to  arbitration  ;  although  this  be  done 
without  the  consent  of  the  other  co-contractor,  still  the  former  may, 
on  paying  the  sum  awarded,  recover  a  moiety  thereof  from  the  lat- 
er, in  an  action  for  money  paid  (t).' 

And  where  the  plaintiff  and  the  defendant  were  two  of  a  commit- 
tee, appointed  at  a  vestry  meeting  for  the  purpose  of  prosecuting 
nuisances  on  the  waste  lands  and  highways  of  a  parish ;  and  the  com- 
mittee appointed  an  attorney,  who  prosecuted,  and  obtained  a  verdict; 
after  which,  the  attorney  sued  the  plaintiff  for  his  bill  of  costs ;  and, 

(d)  Turner  v.  DavJ^s,  2  Esp.  478 ;  and  a  creditor  recover  against  one  of  aerenl 
see  Thomas  f.  Cooke,  8  B.  dc  C.  728.  joint,  or  joint  and  seTeral  debtors,  in.  an 

(e)  Knight  v.  Hughes,  3  C.  &  P.  467 ;  action  against  him  (mZy,  the  claim  to  oan- 
8.  C.  Moo.  &  M.  247  ;  Roach  v.  Thon^on,  tribution  equally  arises  ;  lb.  Contribo- 
Moo.  &  M.  487.  tion  between  the  assignees  of  a  banknipt ; 

(/)  Kemp  V.  Finden,  12  M.  &  W.  421.  Eden,  2nd  edit.  214;  Hart  v.   Biggs,  1 

(g)  Edger  v.  Knapp,  5  M.  &  G.  753.  Holt,  2^ ;  Lingard  v.  Bromlej,  1  \7&  K 

(A)  Id.  758, 769.  .  114. 

(t)  Sadler  v.  Nixon,  5  B.  <&  Ad.  936;        (k)  Burnell  o.  Jdinst,  4  Moore,  340. 
Blockett  r.  Weir,  5  B.  &  C.  387,  388.    If 


1  Taylor  v.  Savage,  12  -Mass.  98 ;  Daniel  v.  Ballard,  2  Dana,  296 ;  Byers  r.  MTIan- 
ahan,  0  Gill  &,  Johns.  256. 

3  See  Bonney  v.  Seeley,  2  Wend.  48l. 

*  Where  there  are  seyeral  sureties  to  a  bond,  and  the  principal  oonveys  pwper^  in 
trust  to  indemnify  some  of  them,  and  the  rest  are  not  proTided  for  in  the  deed,  tb* 
sureties  who  are  omitted  shall  nevertheless  be  protected  by  the  deed  of  tmsi.  MHa^ 
hon  V.  Fawcett,  2  Randolph,  514.  See  Batchelder  v.  Fiske.  17  Mass.  464 ;  Pagta  «. 
Jaoooks,  4  Dev.  263 ;  Hinsdale  v,  Murray,  6  Vermoat,  136 ;  Roberts  v.  Sayre,  6  Mon- 
roe, 188 ;  Moore  v.  Moore,  4  Hawks,  358. 
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the  daim  haying  been  referred  to  arbitration,  a  sum  of  2362.,  with  Monxt 
costs  of  the  action,  were  awarded  against  the  plaintiflf ;  it  was  held  ^^"*- 
that  he  might  sue  the  defendant  for  contribution  (Z).  >-^^v^w/ 

6.  It  has  been  held  that  an  action  lies  to  recover  money  paid  by  Payment 

the  plaintiff,  at  the  defendant's  request,  to  a  person  to  whom  the  de-  '^  *?^^"" 

fendant  had  lust  the   amount  on  an  illegal  bet  upon  a  horse  race  an  illegal 

(m).^  But  it  may  be  doubted  whether  this  case  would  now  be  suppor-  demand 

And  where  the  plaintiff,  by  the   defendant's  authority  and  in  his  dant 
name,  laid  illegal  bets  on  horses,  and,  the  bets  having  been  lost,  the 
plaintiff  paid  them  without  the  defendant's  subsequent  orders,  it 
was  held  that  he  could  not  recover  the  money  so  paid  (o). 

*In  Petriev.  Hannay  (p),  it  was  held  by  th#  Court,  on  the  author-  [  **525  ] 
ity  of  the  case  of  Faikney  v.  Reynous  (q), — but  against  the  opinion 
of  Lord  Kenyon, — that  where  two  persons. engaged  jointly  in  anil- 
legal  stock-jobbiug  transaction,  and  incurred  losses,  and  employed 
a  broker  to  pay  the  differences  ;  and  one  of  tKem,  with  the  privity 
and  c&dLsent  of  the  other,  repaid  the  whole  sum  to  the  broker,  he 
might  recover  a  moiety  from  the  other,  as  money  paid  to  his  use, 
notwithstanding  the  stat.  7  Geo.  2,  c.  8, — on  the  ground  that  the  de- 
fendant had  expressly  authorized  the  plaintiff  to  make  the  payment 
for  him.  But  it  seems  that  these  decisions  are  not  considered  good 
law  at  the  present  day  (r).  And  in  another  case,  in  which  it  appear- 
ed that  the  plaintiff  and  defendant  had  entered  into  an  agreement 
to  conduct  an  unlicensed  theatre,  and  that  the  plaintiff  had,  at  the 
defendant's  instance,  paid  certain  monies  for  him  which  he,  the  de- 
fendant, was  to  pay  to  persons  he  employed  in  tbe  management  of  it ; 
it  was  held  that  an  action  for  money  paid  could  not  be  mi^intained  (s),  ^ 

So,  in  the  case  of  an  action  against  several  for  a  tort,  if  judg^ 

r2)  Holmes  v.  WilUamson,  6  M.  &  S.  the  Court  were  clearly  of  opinion,  that 

15o.  the  plaintiff  was  entitled  to  recover  the 

(m)  Aleinbrook  v.  Hall,  2  Wils.  309;  amount  which  he  had  paid  under  the 

see  per  BuUer,  J.,  Petrie  v.  Hannay,  3  T.  special  authority  of  Richardson,  though 

B.  &3,  424.  for  an  illegal  purpose. 

(n)  Per  Cur.,  M'KinneU  f>.  Robinson,  3  (r)  See  Ux  parte  Mather,  3  Ves.  jun. 

M.  &  W.  434,  442.  373,    per    Lord    Chancellor;    Aubert   o. 

(o)  Clayton  v.  DiUy,  4  Taunt,  167.  Maze,  2  B.  &  P.  371 ;  Brown  v.  Turner,  7 

(/»)  3  T.  R.  418.                                         ,  T.  R.  630 ;  Booth  v.  Hodgson,  6  T.  R.  405 ; 

7)  4  Burr.  2069,  whjrc,  to  an  action  Steers  v.  Lashley,    Id.    61;    Mitchell  v, 

lebt  on  bond,  the  defendant  pleaded  Cockbum,  2  H.  Bl  379  ;  and  other  cases, 

the  act  of  the  7  Geo.  2,  c.  8 ;— that  the  cited  Cannan  v.  Biyce,  3  B.  &  Aid.  181 ; 

plaintiff  and  one  Richaidson  were  jointly  and  see  per  Abbott,  C.  J.,  Id.  183.    And 

concerned  in  certain  contracts,  contrary  see  all  ui^  cases  cited  and  commented 

to  that  statute ; — that  the  plaintiff  Yolun-  upon,  Paley  on  Prin.    and   Agent,    by 

tarily  paid  the  differences ;— and  that  the  Lloyd,  119,  n.  (0. 

bond  was  giyen  by  the  defendants  for  se-  (t)  De  Begnis  v,  Armistead,  10  Bing. 

coring  to  Ske  plaintiff,  Richardson's  pro-  107. 
portion  of  that  loss ; — and  on  demurrer, 

• 

I  A  surety  may  recoyer  money  paid  for  his  principal,  upon  a  usurious  contract 
made  by  the  prineipaU  without  the  knowledge  of  the  surety.  Ford  v,  Keith,  1  Mass. 
139.  80  where  the  surety  pays  money  for  his  principal,  though  the  creditor  could  not 
hATe  enforced  payment  by  suit  against  the  surety,  yet  if  the  principal  were  liable  to 
pay  to  the  creditor,  the  surety  may  recover  of  the  principaL  Shaw  v.  Loud,  12  Mass. 
447.    See  Frith  v.  Sprague,  14  Mass.  455. 
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mei^t  for  damages  be  recovered  against  them,  and  one  be  compelled 
to  pay  the  whole,  he  has  in  general  no  claim  for  oontribation  against 
his  co-defendants  (t).^  But  if  one  party,  honestly  and  bond  fide^  in 
compliance  with  the  directions  of  another,  does  an  act  not  manifest- 
ly illegal  in  itself,  and  for  such  act,  damages  are  recovered  in  an 
action  ex  ddicto  against  the  party  who  did  it,  the  other  is  bound  to 
indemnify  him  (u).^ 

And  if  a  party  recover  damages  against  one  of  two  joint  coach  pro- 
prietors, for  an  injury  sustained  by  a  passenger  in  consequence  of  the 
negligence  of  their  servants,  such  proprietor  may,  it  seems,  sue  his 
co-proprietor  for  contribution,  on  proof  that  he,  the  plaintiff,  was  not 
personally  present  when  the  accident  occurred  (z).  But  one  proprietor 
cannot,  in  such  a  case,  maintain  an  action  against  his  co*propriet(v 
[  ^626  ]  for  money  paid,  if  it  al{^pear  that  there  ^as  a  partnership  fund,  out  of 
which  the  expenses  of  the  coach  were  first  to  be  paid,  and  that  then 
the  residue  was  to  be  divided  amongst  the  proprietors  (y). 


3.  Money  had  and  received. 


1.  In  general 

2.  Who  mi^,  in  general,  maintain  it. 
8.  Against  whom  it  lies,  in  general. 

4.  When  it  lies  to  reooYer  a  Debt  trans- 

ferred by  a  Creditor's  Order  on  his 
Debtor,  to  pay  the  Plaintiff. 

5.  Or  Money  which  a  Principal  orders 

his  Agent  to  pay  the  PlaintiS 

6.  By  Principal  againsi  Agent. 

7.  Against  Stakeholders. 


8.  To  recoYer  Money  paid  on  a  Failnze 

of  Consideration. 

9.  Or  Money  paid  by  Mistake. 

10.  Or  obtained  by  Fraud. 

11.  Or  by  Oppression  or  Extortion. 

12.  Or  upon  an  Illegal  Contract 

13.  Or  Money  unjustly  recovered  at  Law. 

14.  Or  Fees  of  Office,  &o.,  o^justlj  re- 

oeived  l^  an  Intruder. 

15.  Against  Sheriffs,  &o. 


In  Gur- 


1.  The  action  for  money  had  and  received  was  called  by  Lord  Mans- 
field (a),  "  a  kind  of  equitable  action."  But  it  has  been  recently 
observed,  that  "  the  notion  about  the  action  for  money  had  and  re- 
ceived being  an  equitable  action,  is  exploded  in  modem  practice  (a)." 
Notwithstanding  this,  however,  it  would  appear  that,  at  the  pres- 
ent day,  the  general  scope  of  this  action  is  regarded  as  being  al- 
most as  extensive  as  it  was  in  Lord  Mansfield's  time ;  it  being 
still  held,  in  conformity  with  the  view  expressed  by  him,  that  "where 
money  is  due  ex  cequo  et  bono  it  may  be  recovered  in  an  action"  for 

a)    Merryveather  v,  Niza^i,  8  T.  B.  (x)  Wooley  «.  Batte.  2  a  &  P.  417. 

186 ;  Farebrother  v.  Ansler,  1'  Camp.  343,  (y)  Pearson  v,  Skelton,  1  M.  ft  W.  504. 

346 ;  Wilson  o.  Milner,  2  Id.  452.  (z)  See  Moses  v.  Maoferlaa,  2  Bur. 

(ti)  Betts  V.  Gibbins,  2  A.  &  K67;  1005,  1012. 

Adamson  v.  Jervis,  4  Bing.  66,  72.    See  (a)  Per  PoUock,  C.  B.,  and  Paxkie,  K^ 

also,  Collins  v.  Brans,  5  Q.  B.  820,  830.  'Miller  v.  Atlee,  Exoh.  13  Jnr.  431. 


1  Miller  9.  Fenton,  11  Paige,  18 ;  CampbeU  v.  Phelps,  1  Piok.  66 ;  Voee  v.  Qiaat,  15 
Mass.  521 ;  Thweatt  o.  Jones,  1  Rand.  328 ;  Dapuy  v.  Johnson^  1  Bibb,  562 ;  Wilftrd 
V.  Grant,  Kirby,  116 ;  Peck  v.  Ellis,  2  Johns.  Oh.  131 ;  No.  39  Amer.  Jurist,  10, 11 ; 
Ante,  446. 

a  Ante,  444  to  446. 
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money  had  and  received  (6).^    And  accordingly  it  has  been  decided,  Mokbt 
that  if  A.  assign  to  B.  a  debt  due  from  C.  to  A.,  and  C.  afterwards  ^^^^^ 
pays  that  debt  to  A.,  B.  may  recover  the  same  from  him  in  an  ac-  ^"^^"^"^ 
tion  for  money  had  and  received,  although  the  sale  by  A.  to  B.  was  ^"^^'^^^^^ 
merely  that  of  a  chose  in  action  (c). 

This  a<5tion,  however,  "does  not  lie  for  money  paid  by  the  plaintiff, 
which  was  claimed  of  him  as  payable  in  point  of  honor  and  honesty, 
although  it  could  not  have  been  recovered  from  him  by  any  course 
of  law ;  as  in  payment  of  a  debt  barred  by  the  Statute  of  Limita- 
tions, or  contracted  during  his  infancy,  or  to  the  extent  of  principal 
and  legol  interest  upon  an  usurious  contract,  or  for  money  fairly 
lost  at  play  ;  because  in  all  these  cases  the  defendant  may  retain  it 
with  a  safe  conscience,  though  by  positive  law  he  was  barred  from 
recovering.  But  it  lies  for  money  paid  by  mistake ;  or  upon  a  con- 
sideration which  happens  to  fail ;  or  for  money  got  through  imposi- 
tion,2  express  or  implied ;  or  extortion,  *or  oppression  ;  or  an  undue  [  **527  ] 
advantage  takep  of  the  plaintiff's  situation,  contrary  to  laws  made 
for  the  protection  of  persons  under  those  circumstances  (d). 

The  form  of  the  count  is,  that  the  plaintiff  sues  the  defendant  Form  of 
"for  money  received  by  the  defendant  for  the  use  of  the  plain tiff(e) :"  ^^^tl^ 
and,  to  support  this  count,  it  is,  as  a  general  rule,  necessary  to  prove  essary  to 
that  the  defendant  himself,  or  his  agent  (/),  acttudlt/  received  money  s^ipport. 
for  the  benefit  of  the  plaintiff,  under  such  circumstances  as  to  create 
a  privity  of  contract  between  him  and  the  plaintiff  (^).2 

(b)  Per  Tindal,  C.  J.,  Smith  v.  Jones,  to  kave^  an  action  for  money  had  and  ve- 
C.  B.,  6  Jur.  2B3,  2S4 ;  per  Lord  Mans-    ceived  may  be  maintained.'' 

field,  Moses  v.  Macferlan,  supra,  («)  16  &  16  Viot.  c.  76,  Sched.  B.      - 

(c)  Smith  i;.  Jones,  mpra.  And  see  (/)  Agent's  receipt  when  a  receipt  by 
Tibbits  V,  George,  5  A.  &  £.  107, 116.  principal;  Coates  ».  Bainbridge,  5  Bing. 

(d)  Per  Lord  Mansfield,  C,  J.,  Moses  v.  68 ;  S.  C.  2  M,  &  P.  142  ;  RusseU  on  Fac- 
Macferlan,  vupra ;  and  see  Longchamp  v.  tors,  96 — 100.  Various  sums,  received  at 
Kenny,  1  Dougl.  138 ;  Stratton  v,  Rastall,  different  times,  upon  di^stinct  transactions, 
2  T.  R.  370 ;  Boy  ter  v.  Dodsworth,  6  T.  R.  may  be  recovered  under  one  count  for 
681 ;  see  2  Pothier,  by  Evans,  369,  378,  money  had  and  received ;  2  Saund.  118, 
379.    In  Johnson  v.  Johnson,  3  B.  &  P.  n.  (2). 

169,  Lord  Alvanley,  C.  J.,  observed,  "that  (g)  See  Barlowe  v.  Browne,  16  M.  & 

in  the  case  of  Moses  v,  Macferlan,  some  W.  128 ;  Vaughan  v.  Matthews,  13  Q.  B. 

principles  were  laid  down,  which  are  oer-  187,  189  ;  Jones  ».  Carter,  8  Q.  B.  134  ; 

tainly  too  large,  and  which  he  did  not  Cobb  t;.  Biecke,  6  Q.  B.  930 ;  per  Parke,  J., 

mean  to  rely  on ;  sueh  as,  that  wherever  Baron  v.  Husband,  4  B.  &  Ad.  611,  612. 
one  man  has  money  which  another  ought 


1  Eddy  V.  Smith,  13  Wend.  688  ;  Wright  v.  Butler,  6  Wend.  290;  Irvine  v.  Hanlon, 
10  Serg.  &  R.  219 ;  Bogart  v.  Nevins,  6  Serg.  &  R.  369  ;  Murphy  t;.  Barron,  1  Har.  & 
Gill,  258 ;  Guthrie  v.  Hyatt,  1  Barring,  447  ;  Tevis  v.  Brown,  3  J.  J.  Marsh.  176 ; 
Martzell  t>.  Stauffer,  3  Pennsylv.  398 ;  Allen  v.  M'Keen,  1  Sumner,  317 ;  Glass  v.  Lob- 
dell,  Walker,  (Miss.)  105  ;  Hatten  v.  Robinsoft,  4  Blackf.  480 ;  Rathbone  v.  Stocking, 
2  Barbour,  Sup.  Court  Rep.  135 ;  Wilson  v.  Sergeant,  12  Alabama,  778 ;  Buel  v. 
Boughton,  2  Denio,  91. 

3  This  action  lies  against  a  mere  Intruder  or  trespasser,  who  has  collected  money 
which  belonged  to  another ;  as  where  a  party,  having  no  right  to  wharfage,  has, 
without  au^ority,  collected  it,  the  true  owner  may  sue  him  in  assumpsit  for  it. 
CKConley  v,  Natchez,  1  Smedes  &  Marsh,  31. 

*  Bloomer  v,  Denman,  12  Illinois,  240 ;  Hutchins  v.  Gilman,  9  N.  Hamp.  369  ;  Car- 
ne^e  v.  Morrison,  2  Met.  396.  There  need  be  no  privity  of  contract,  except  that 
which  results  from  one  man's  having  another's  money,  which  he  has  not  a  right  con- 
scientiously to  retain,  in  order  to  support  this  action.  Mason  v.  Waite,  17  Mass.  663 ; 
Hall  V,  Marston,  17  Mass.  679  ;  Ei^le  Bank  v.  Smith,  5  Conn.  71 ;  Dickson  v.  Con' 
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Monet  Where,  therefore,  the  purchaser  of  a  ticket  in  a  Derip  lottery  sold 

^^^^^^     it  to  the  plaintiff,  and  the  horse  named  in  such  ticket  proved  to  bo 

^^^__V  the  winner,  whereby  the  holder  thereof  became  entitled  to  a  prize 

Privity  be-  ^^  money:  it  was  held,  that  the  plaintiff  could  not  maintain  an  ac- 

tween         tion  for  money  had  and  received,  to  recover  the  amount  of  the  prize 

pl*i^*iff      from  the  treasurer  of  the  lottery ;  for,  although  he  held  the  money 

ftndant.      ^^^  ^^®  benefit  of  the  plaintiff,  yet  there  was  no  privity  between 

them  (A).     And  so,  if  money  in  litigation  between  two  parties,  is 

paid  over  by  mutual  consent  to  a  trustee  or  stakeholder,  in  trust  for 

the  party  entitled ;  it  can  be  recovered  by  the  party  entitled  to  it, 

from  the  stakeholder  only,  and  not  from  the  other  party  by  whom  it 

was  claimed  {%). 

J.,  an  attorney,  who  was  accustomed  to  receive  certain  dues  for  the 
plaintiff,  his  client,  went  from  home,  leaving  B.,  his  clerk,  at  the 
office.  B.,  in  the  absence  of  his  master,  receded  money  on  account 
of  the  above  dues  for  the  client  (which  he  was  authorized  to  do),  and 
gave  a  receipt,  signed, "  B.,  for  Mr.  J. "  J.  was  in  bad  circumstances 
when  he  left  home,  and  he  never  returned ;  but  it  did  not  appear 
that  his  intention  so  to  act  was  known,  at  the  time  of  the  payment, 
to  B.  B.  afterwards  refused  to  pay  the  money  over  to  the  client ; 
and,  in  an  action  brought  against  him  for  money  had  and  received, 
it  was  held  that  the  action  did  not  lie ;  for  that  the  defendant  re- 
[  *528  ]  ceived  the  money  as  **the  agent  of  his  master,  and  was  accountable 
to  him  for  it, — the  master,  on  the  other  hand,  being  answerable  to 
the  client  for  the  sum  received  by  his  clerk,  and  there  being  no  privity 
of  contract  between  the  present  plaintiff  and  defendant  (k). 

So  where  a  country  attorney,  who  is  engaged  in  a  cause,  employs 
a  London  agent ;  and  the  proceeds  of  the  cause  are  received  by  the 
latter  in  the  ordinary  course  of  his  business ;  there  is  not,  in  gener- 
al, such  a  privity  between  the  client  and  the  agent,  as  will  entitle  the 
former  to  recover  such  proceeds  in  an  action  against  the  agent  for 
money  had  and  received  (Z). 

And  so  it  was  held  in  the  following  case :  A.,  B.,  and  others,  were 
owners  of  a  ship,  in  the  service  of  the  East  India  Company.  B.  was 
managing  owner,  and  he  employed  C.  as  his  agent  for  general  pur- 
poses, and,  amongst  others,  to  receive  and  pay  monies  on  account  of 
the  ship  ;  and  C.  kept  a  separate  account  in  his  books  with  B.,  as 
such  managing  owner.  To  obtain  payment  of  a  sum  of  money,  due 
from  the  East  India  Company  on  account  of  the  ship,  it  was  necessa- 
ry that  the  receipt  should  be  signed  by  one  or  more  of  the  owners, 
besides  the  managing  owner ;  and  upon  a  receipt  signed  by  B.  and 

« 

(h)  Jones  v.  Carter,  tupra.  *    354. 

(t)  Eer  V.  Osborne,  9  East,  378.  (0  Bobbins  v.  FenneU,  11  Q.  B.  248. 

(k)  Stephens  v.  Badcock,  3  B.  &  Ad. 

ningham,  Mart.  &  Yerg.  221.  An  action  for  money  had  and  reoeiyed  maj  be  bos- 
tained  bj  an  attorney  against  the  assignee  of  a  judgment,  who  has  ooUeeted  the 
amount  of  it,  to  recover  the  amount  of  the  attorney  s  lien  upon  such  judgment. 
Heartt  v.  Chipman,  2  Aiken,  162.  So  if  an  attorney,  having  a  demand  in  his  hands 
for  collection,  assign  it  without  authority  to  a  third  person,  and  the  assignee  receives 
the  amount,  assumpsit  for  money  had  and  received  lies  in  fkvor  of  the  client  against 
the  assignee.    Penniman  r.  Patchin,  6  Vermont,  346. 
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one  of  the  other  owners,  C.  received,  on  account  of  the  ship,  20002.  Momr 
from  the  East  India  Company,  and  placed  it  to  B.'s  credit  in  his  "^J^ 
books,  as  managing  owner.  The  part-owners  having  brought  money 
had  and  received,  to  recover  the  balance  of  that  account,  it  was  held 
^that  C.  had  received  the  money  as  the  agent  of  B.,  and  was  account- 
able to  him  for  it ;  that  there  was  no  privity  between  the  other  part 
owners  and  C. ;  and,  consequently,  that  the  action  was  not  maintain- 
able (w). 

And,  in  like  manner,  where  a  party  sues  one  of  the  members  of  the 
provisional  committee  of  a  defunct  joint-stock  company,  to  recover 
back  his  deposit,  he  must  show  that  the  defendant  is  the  person,  or 
one  of  the  persons,  to  whom  such  deposit  was  paid  (n).  And  the  fact 
of  the  plaintiff  having  paid  his  money  into  a  bank,  which  was  named 
in  a  prospectus  which  had  been  circulated  by  the  defendant's  sane- 
tion,— ^his  name  appearing  thereon  as  one  of  the  provisional  com- 
mittee, and  as  chairman  of  the  committee  of  management, — ^is  not 
sufficient  to  fix  the  defendant  in  this  action ;  provided  it  appear  that 
he  took  no  active  part  in  the  allotment  of  the  shares,  or  in  the  man- 
agement of  the  concern  (o). 

Although,  however,  it  is,  in  general,  necessary  th|,t  the  money 
sued  for  in  this  action  should  have  been  originally  received  by  the 
defendant  for  the  use  of  the  plaintiff;  yet  there  are  cases  in  which 
^the  action  will  lie,  where  the  fact  was  otherwise.  Thus  where  the  [  *529  ] 
defendant,  in  the  character  of  administrator,  received  a  sum  of  money 
which,  by  the  agreement  of  all  parties  entitled,  was  to  be  applied  in 
repaying  the  funeral  expenses  of  the  intestate's  widow, — which  had 
been  paid  by  the  plaintiff, — and  promised  so  to  apply  it,  it  was  held 
that  the  plaintiff  might  recover  against  the  defendant  in  an  action 
for  money  had  and  received  (p).  But  where  the  defendant,  as  the 
agent  of  an  executor,  wrote  to  a  legatee,  informing  him  of  his  lega- 
cy and  its  amount,  and  stating  that  he  would  remit  it  in  any  way 
the  legatee  might  suggest ;  and  he  afterwards  remitted  the  amount 
of  the  legacy  to  the  legatee,  minvs  a  sum  deducted  for  expenses  ;  it 
was  held,  that  the  defendant  was  not  liable  to  the  legatee  in  an  ac- 
tion for  money  had  and  received,  for  the  sum  so  deducted,  there 
being  no  privity  between  them  (y). 

It  must  likewise  appear,  in  general,  that  the  defendant  has  re- 
ceived money  or  cash,  and  not  merely  money's  worth  (r).i      Thus,  al- 

• 

(m)  Sims  p.  Brittain,  4  B.  &  Ad.  375.        (q)  Barlow  v.  Brown,  16  M.  &  W.  126. 

(n)  Watson  v.  Earl  of  Charlemont,  12        (r)  Per  Tindal,  C.  J.,  Scott  v,  MiUer,  5 

Q.B.  866;  18  L.  J.,  Q.  B.  66;  Bumaide  c.  Scott,  11,  16;  Moor  v.  Pyrke,  11  East, 

Dajrell,  3  Exch.  224,  227.  62 ;  MaxwcU  v.  Jamieson,  2  B.  &  Aid.  61 ; 

(o)  Burnside  o.  Bayrell,  nqnra.  Wharton  v.  Walker,  6  D.  &  R.  288 ;  4  B. 

(p)  Meert  v.  Moessard,  1  M.  &  P.  a  &  C,  163. 

1  Beardsley  v.  Root.  11  Johns.  464 ;  Lackett  v.  Shannon,  3  Bibb,  378 ; 
Madison  v.  Wallace,  7  J.  J.  Marsh.  100;  Johnson  v.  Haggin,  6  J.  J.  Marsh. 
681..  See  Doebler  v.  Fisher,  14  Serg.  <b  E.  179;  Dearborn  v.  Parks,  6  GreenL 
81 ;  Hantz  v,  Sealy,  6  Binn.  409 ;  Kalston  v.  Bell,  2  DalL  242 ;  Morrison  v.  Berk- 
ley, 7  Serft  &  R.  246 ;  Kearney  v.  Tanner,  17  Serg.  &  R.  94.  Bank  notes,  and 
any  other  property  received  as  money^  will  support  the  action,  the  same  as  if 
money  itseUT  had  been  received.  Mason  v,  Waite,  17  Mass.  660 ;  Ainslie  v,  Wil- 
son 7  Cowen,  662;  Arms  v.  A8h%,  4  Pick.  74;  MiUer  v.  MiUer,  7  Pick.  136; 
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MoHBT        thongh,  as  we  shall  see  hereafter,  this  action  will  lie  in  certain  cases 
^^  ^^^      to  recover  money  paid  by  mistake,  yet  it  has  been  held  that  it  will 
^^^^^^  not  lie  to  recover  money  which  has  merely  been  allowed  in  account 
by  mistake  («). 

So  an  action  for  money  had  and  received  will  not  lie,  to  recover 
the  value  of  bank  or  other  public  stock,  improperly  transferred  to 
the  defendant  and  still  standing  in  his  name  (t)  ;  or  to  recover  the 
value  of  foreign  securities,  unless  it  appear  that  the  defendant  has 
had  an  opportunity  of  converting  them  into  British  money  (w).  So 
it  has  been  held,  that  this  action  will  not  lie  against  a  finder  of  bank- 
notes, to  recover  their  value  (x). 

But  it  would  appear  that  in  these  and  other  cases,  where  the  prop- 
erty received  by  the  defendant  is  saleable,  or  readily  convertable  into 
money,  a  sale  and  receipt  of  money  by  him  will  sometimes  be  pre- 
sumed, particularly  after  a  great  lapse  of  time,  until  the  contrary 
be  prov^(y).^ 

So  the  action  will  lie,  although  the  money  received  was  foreign, 
and  not  British  money  (2).     And  if  a  stakeholder  receive  country 
[  •SSO  ]  *bank  notes,  as  money,  the  amount  may  be  rewvered  from  him,  under 
the  count  for  money  had  and  received  (a). 

It  seems,  moreover,  to  l)e,  in  general,  essential  in  this  action,  that 
the  plaintiff  should  establish  a  claim  to  some  particular  or  specific 
sum  of  money,  as  having  been  received  to  his  use  (b).  And  if  a 
judgment  creditor  who  has  an  elegit  on  the  lands  of  the  judgment 
debtor,  sue  a  receiver  for  rents  received  for  his  use,  and  there  be  prior 
incumbrances  on  the  lands,  it  is  necessary  to  prove  that  th^  have 
been  satisfied,  before  the  receiver  can  be  liable  as  for  money  had  and 
received  in  respect  of  the  rents  (c), 

(«)  Lee  V.  Merrett,  8  Q.  B.  820.    Bat  (2)  Ehrensperger  v.  Anderson,  3  Exch. 
see  as  to  this  case  per  Pollock,  L.  C.  B.  148 ;  S.  C.  18  L.  J.,  Ezcli.  132. 
and  Parke,  B.,    Gingell   v,    Purkins,  4  (a)  Pickard  v.  Bankes,   13  East,   20; 
Exch.  720,  724,  726.  Fox  v.  Cutworth,  cited  in  Spratt  v.  Hob- 
Nightingale  V.  Devisme,  5  Burr,  house,  12  Moore,  402,  403 ;  S.  G.  4  Bing. 


2589.  173.    In  the  latter  case,  a  cheque  was 

(u)  M'Laohlan  v.  Evans,  1  T.  &  J.  380.  held  to  be  money,  it  being  treated  as 

(z)  Noyes  9,  Price,  H.,  16  Geo.  3,  8e>  such,  &o. 

lect  Ga.  242.  (6)  Atkins  v.  Owen,  4  A.  &  E.  819 ; 

(y)    Longchamp   v.    Kenny,   1   Dougl,  Scott  ».  Miller,  5  Scott,  11;  Harrey  v, 

137;  Leerey  v,  Goodson,  4  T.  R.  687;  Archbold,  3  B,  &  C.  626;  S.  C.  6  D.  &  R. 

Whitwell  V.  Bennett,    3  B.   &    P.  559;  500. 

Hunter  v.  Welsh,  1  Stark.  224;  M'Lach-  (c)  See  Braithwaite  v.  Watts,  2  G.  d^  J. 

Ian  V,  Evans,  1  Y.  &  J.  380;  see  however,  318,  321,  322. 

Elboum  V.  Upjohn,  1  Gamp.  572. 

Floyd  V.  Day,  3  Mass.  403 ;  Morrill  v.  Brown,  15  Pick.  177  ;  Payson  v.  Whitcomb,  15 
Pick.  212,  216 ;  Randall  v.  Rich,  11  Mass.  494,  498 ;  Emerson  v,  Baylies,  19  Hck.  55, 
57 ;  Hemenway  v.  Hemenway,  5  Pick.  389 ;  Shepard  v.  Palmer,  6  Gonn.  95.  Negotia- 
ble notes  received  by  the  defendant  are  often  regarded  as  money,  Beanlsley  v.  Root, 
llJohns.  464;  Floyd  ».  Day,  3  Mass.  406;  Hemenway  ».  Bradford,  14  Mass.  122; 
Willie  V.  Green,  2  N.  Hamp.  333.  See  Shepard  v.  Palmer,  6  Gonn.  95 ;  Glark  v.  Pin- 
ney,  6  Gowen,  297 ;  Whitcomb  ».  Williams,  4  Pick.  (2d  ed.)  230,  and  cases  in  n.  1; 
Tuttle  V.  Mayo,  7  Johns.  132.  Real  estate  may  be  so  regarded  for  the  purposes  of 
this  action.   Miller  v.  Miller,  7  Pick.  136.    See  Randall  v.  Rich,  11  Mass.  494. 

^  Where  saleable  property  has  been  received  and  not  accounted  for,  the  receipt  ot 
money  for  its  value  may  be  presumed.  Bumap  v.  Partridge,  3  Vermont,  144.  See 
Hatten  ».  Robinson,  4  Blackf.  480. 
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There  appear  to  be  cases,  however,  in  which  this  action  will  lie,  al-  Monbt 
though  no  money  was  ever  received  by  the  defendant,  but  where  the  ^^  ^^ 
defendant  has  merely  admitted  that  he  holds  value  in  money,  to 
which  the  plaintiff  is  entitled  (d).^    Thus,  where  bankers  employed  ^^^^^ 
to  receive  dividends  in  the  funds,  had  in  their  own  books  credited  ^here 
their  employers  with  the  dividends  as  received,  and  had  allowed  them  this  is  not 
to  draw,  without  having  any  other  funds  in  their  hands ;  it  was  held,  ^*«»**"T* 
at  Nisi  Prius,  that  the  bankers  were  bound  by  the  entries  so  made, 
though  they  had  not  been  communicated  to  their  employers ;  and 
that  they  could  not  set  up  as  a  defeace,  that  the  entries  had  been 
fraudulently  made  by  one  of  the  partners,  the  money  never  having 
been  received  by  the  house  (e).     And  although  the  Court  in  Banc  did 
not  agree  with  this  decision,  yet  they  appear  to  have  been  of  opin- 
ion, that  if  the  entries  in  the  bank-books  had  been  communicated  to 
the  customer,  the  action  would  have  lain  (/).     So  where  A.,  being 
agent  for  the  grantor  and  the  grantee  of  an  annuity,  delivered  an 
account  to  the  grantee,  by  which  it  appeared  that  the  agent  had  re- 
ceived from  the  grantor  certain  sums  on  account  of  the  annuity :  it 
was  held,  that  the  agent  having  thus  led  the  grantee  to  suppose 
that  these  monies  were  received,  was  bound  by  the  account  delivered, 
and*  was  liable  for  money  had  and  received  ;  unless  he  could  show 
that  he  had  given  credit  for  those  payments  by  mistake  (^).     And 
so,  where  the  plaintiff,  a  sheriff,  had  seized  goods  under  Sk  fieri  facias  Skt 
the  suit  of  the  defendant,  and  had  sold  and  delivered  "-the  said  goods  [  *531  ] 
by  bill  of  sale  to  the  defendant ;  and,  although  no  money  had  pass- 
ed, the  bill  of  sale  expressed  that  the  defendant  had  paid  the  sum  of 
25  6Z.  for  the  goods  ;  and  the  other  evidence  in  the  case  showed  that 
that  sum  had  been  treated  between  the  plaintiff'  and  the  defendant  as 
having  been  paid  over  to  the  latter :  it  was  held,  that  the  sheriff, — 
having  been  compelled  to  pay  the  proceeds  of  the  goods  to  the  assign- 
ees of  the  judgment  debtor, — ^might  recover  the  256i.  from  the  de- 
fendant, in  this  action  (A). 

But  where  A.  was  the  agent  of  the  grantor  and  grantee'  of  cer- 
tain annuities,  and  all  payments  on  account  of  the  annuities  passed 
through  his  hands,  and  he  charged  the  grantee  a  commission  upon 
all  such  payments  ;  and,  on  one  occasion,  he  delivered  an  account  to 
the  grantee,  in  which  he  gave  him  credit  for  half  a  year's  annuity, 
describing  it  "as  money  not  yet  received  ;"  and  debited  him  with 
commission  upon  the  same  ;  but  in  fact  it  had  not  been  received  by 

(d)  See    Hennings   v,    Rothschild,    4    134. 

Bing.  316;  12  Mo^re,  659;  Spratt  v.  Hob-        (ff)  Shaw  v.  Picton,  7  D.  &  R.  201 ;  4 
house,  4  Bing.  173 ;  S.  C.  12  Moore,  395.     B.  &  C.  715 ;  cited  by  Abbott,  C.  J.,  in 

(e)  Hume  v.  BoUand,  R.  &  M.  371.  Shaw  v,  Dartnall,  6  B.  &  C.  65. 

(/)  Hume  V,  Bolland,  1  C.  &  ^L  130,        (A)  Standish  v.  Ross,  3  Exch,  627. 

1  Where  a  party  has  made  himself  liable  for  money,  whether  he  has  actually  re- 
oeiYed  it  or  not,  the  action  for  money  had  and  received  will  lie.  Floyd  v.  Day,  3  Mass. 
403;  Randall  v.  Rich,  11  Mass.  494;  Emerson  v.  Baylies,  19  Pick.  55;  Applcton  v. 
Bancroft,  10  Metcalf,  237 ;  Ante,  629,  and  note  ;  Jackson  v.  Mayo,  11  Mass.  162. 

If  an  agent,  intrusted  with  property  to  sell  for  money,  dispose  of  the  property,  he 
is  liable  in  this  form  of  action,  whether  the  sale  be  actually  effected  for  money  or 
not.    Thompson  r.  Babcock,  Brayt  24. 
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A. ;  and  he  afterwards  became  bankrupt ;  it  was  held  that  his  as- 
signees were  entitled  to  be  allowed  that  sum  in  account,  by  the  gran- 
tee. And  where  in  one  account  credit  was  given  to  the  grantee  for 
certain  sums,  as  money  actually  received  by  A.,  and  they  had  nev- 
er been  received ;  and  in  another  account,  subsequently  delivered, 
the  same  sums  were  placed  to  the  debit  of  the  grantee  with  his 
assent ;  it  was  held,  that  the  assignees  of  A.  were  entitled  to  credit 
for  those  sums  (t). 

And,  in  order  that  an  admission  by  the  defendant  should  render 
him  liable  in  this  action,  it  must  have  been  made  before  action 
brought  (A). 

It  is  now  quite  decided,  that  the  mere  existence  between  two  par- 
ties of  the  relationship  of  trustee  and  oestui-que  trust,  will  not  en- 
title the  latter  to  sue  the  former  for  money  had  and  received  to 
his  use  (t).  If,  therefore,  money  be  received  by  A.,  upon  trust  to 
make  payments  of  an  unascertained  amount,  and  to  pay  the  sur- 
plus to  B.,  the  latter  cannot  sue  the  former  for  money  had  and  re- 
ceived while  this  trust  remains  open(m).  And  so  it  is  said,  that 
when  money  is  intrusted  to  a  factor  cid  merchandizafidumf  no  debt 
arises  until  the  character  of  factor  is  put  an  end  to  (n). 

^It  has  likewise  been  held,  that  money  paid  by  A.  to  B.,  upon  a 
condition  which  has  not  been  complied  with,  cannot  be  recovered  as 
money  had  and  received  to  A.'s  use  (o). 

There  are  also  many  cases  in  which  the  plaintiff  may  waive  a 
tart  committed  by  the  defendant,  and  through  the  medium  of  which 
he  has  received  money  belonging  to  the  plaintiff,  and  sue  for  money 
had  and  received  (p),^  As  where  the  defendant  tortiously  takes 
and  retains  the  plaintiff's  money  (q)  ;  or  takes  hia  goods,  and  sells 


(0  Shaw  V.  Bartnalh  9  B.  &  B.  54 ;  a 
C.  6  B.  &  C.  66. 

(k)  HoweU  1?.  Batt,  5  B.  &  Ad.  60i. 

(I)  Bartlett  v.  Dimond,  14  M.  &  W.  49 ; 
Pardee  v.  Price,  16  M.  &  W.  451 ;  Bond  v. 
Nurse,  10  Q.  B.  244 ;  Boper  v.  Holland,  3 
A.  &  E.  99.  And  see  per  Our.,  Edwanls 
r.  Lowndes,  1  E.  &  B.  81.  89 ;  O'Brien  v. 
Lord  Kenyon,  6  Exch.  382;  Milcham  v. 
Eicke,  3  M.  &  W.  407. 

(m)  Edwards  v.  Bates,  7  M.  &  G.  590. 


(n)  See  per  Parke,  B.,  Miller  v.  Attlee, 
3  Exch.  799,  801;  better  reported,  13 
Jur.  431.  And  see  RusseU  on  Factors, 
268. 

(o)  Hardingham  e.  Allen,  5  C.  B.  793. 

(p)  See  Hambly  v.  Trott,  Gowp.  371; 
Clark  V.  Gilbert,  2  Scott,  520 ;  Pratt  «. 
Vizard,  5  B.  &  Ad.  808. 

(a)  Neate  v.  Harding,  6  Exch.  349 ;  20 
L.  J.  Exch.  250. 


1  Ante,  22,  [21]  note ;  Gilmore  v.  Wilbur,  12  Pick.  120 ;  Jones  v.  Hoar,  5  Pick.  290 ; 
WhitweU  V,  Vincent,  4  Pick.  (2d  ed.)  452.  n.  (2) ;  Lamb  v.  Qark,  6  Pick.  193  ;  MiUer 
V.  Miller,  7  Pick.  133 ;  Gardiner  Manuf.  Co.  v.  Heald,  5  Greenl.  381 ;  Ripley  v,  Geltaon, 
9  Johns.  201 ;  WiUet  v.  Willet,  3  Watts,  277  ;  Pritchard  v.  Ford,  1  J.  J.  Marsh,  543; 
Sanders  v,  Hamilton,  3  Dana,  552  ;  Stocket  v.  Watkins,  2  Gill  &  Johns.  326 ;  Chaunoey 
V.  Yeaton,  1  N.  Hamp.  161 ;  Bigelow  v.  Jones,  10  Pick.  161 ;  O'Conley  v,  Natchez,  1 
Smedes  &  Marsh.  (Miss.)  31 ;  lUchardson  v.  Kimball,  28  Maine,  463.  See  ante,  22, 
in  note ;  Dickenson  o.  Whitney,  4  Gilman,  406.  Tenants  in  common  must  join  in 
assumpsit  when  a  tort  to  the  common  property  is  waived  and  they  sue  in  contract 
Gilmore  v,  Wilbur,  12  Pick.  120.  And  when  the  tort  is  waived,  joint  trespassers  may 
be  joined  in  assumpsit.  Id.  The  party  committing  a  tort  cannot  be  charged  as  on 
an  implied  assumpsit,  the  tort  being  waived,  unless  some  benefit  has  actually  aocraed 
to  him.  Webster  v.  Drinkwater,  5  Greenl.  319.  In  this  action  the  plaintiff  waivet 
all  torts  and  special  damages,  and  recovers  only  for  the  money  received ;  and  in  most 
cases,  he  so  fSeur  confirms  the  defendant's  acts,  that  he  cannot  deny  his  right  to  receive 
it.    Hanna  ^  Pegg   1  Blaokf.  181. 
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them,  and  receives  the  produce  (r)}  or  extorts  money  by  detaining  Momkt 
them  («)  ;  or  receives  the  fees  of  an  office  into  which  the  defendant  "^^  ^^^ 
has  intruded  (t).  And  where  it  appeared  that  A.  had  tortiously  ta- 
ken coal  from  the  plaintiff's  land,  and  sold  it,  and  received  the  mon- 
ey; it  was  held  that,  after  the  death  of  A.,  the  plaintiff  might  sue 
his  administrator  for  this  money,  as  money  had  and  received  to  his 
use  (i^).  It  is  also  laid  down,  that  money  had  and  received  lies,  if 
a  person,  assuming  to  act  as  my  agent,  go  and  receive  my  rents 
from  my  tenants  (x).  And  in  Hasser  v.  Wallis  (y),  where  it  appear-, 
ed  that  the  plaintiff,  being  s^feme  sole,  married  the  defendant  Wal- 
lis,— who  was  in  truth  married  to  another  woman, — and  that  Wallis 
made  a  lease  of  the  wife's  land,  reserving  rent,  and  received  the 
rents  from  the  tenants  ;  but  that  the  plaintiff,  having  discovered  the 
former  marriage,  thereupon  brought  indebitatus  assumpsit  against 
Wallis  for  so  much  money  received  to  her  use  :  it  was  held  that  the 
action  would  lie  ;  and  although  it  was  objecte^i  that,  Wallis  having 
no  right  to  receive,  the  tenant  was  not  discharged,  and  therefore  an 
action  lay  against  the  tenant,  who  had  his  remedy  over  against  Wallis; 
the  Court  held  that  Wallis  "  was  visibly  a  husband,  and  the  tenant 
discharged  ;  at  least,  that  the  recovery  against  Wallis  in  this  action 
would  discharge  the  tenant,  for  this  would  be  a  satisfaction  to  the 
lessor." 

But  the  title  to  land,  or  to  an  incorporeal  hereditament,  cannot  be  Title  to 
tried  in  this  action  ;^  and,  accordingly,  where  rents  are  received  un-  ^^^^can- 
der  an  adverse  holding  or  possession  ;  or  by  a  person  claiming  title  to  tried  in 
land,  but  having  no  title  ;   an   action  for  money  *had  and  received  this  ajy 
is  not  the  proper  remedy  against  the  party  thus  wrongfully  obtain-  p°SVjQQ  i 
ing  such  rents  (z).  L  J 

So  this  action  will  not  lie  by  one  tenant  in  common  against  his 
co-tenant,  whom  he  alleges  to  have  received  more  than  his  share  of 
the  profits  (a). 

But  where  a  tenant,  having  paid  rent  to  A.,  was  ejected  at  the 
suit  of  a  third  person,  who  afterwards  recovered  mesne  profits  from 
him,  for  the  period  in  respect  of  which  he  had  paid  rent  to  A.  t  it 
was  held,  that  the  tenant  mig^t  recover  back  such  rent  from  A.  in 

(r)    lb.;    Lamine   v.   Borrell,    2  Lord  See  Damton  v.  Pigman,  PeaJce,  Addl.  Ca. 

Rajm.  1216;  Foster  v.  Stewart,  3  M.  &  114. 

S.  191 ;  Young  v.  Marshall,  8  Bing.  43 ;  (z)  Lindon  v.  Hooper,  Cowp.  414 ;  Ciin- 

aliier  if  under  a  diitreut  Lindon  v.  Hoop-  ningham  v,  Laurentz,  1  Bac.  Abr.  260 ; 

er,  Cowp.  414.  Clarence  v.  MarshaU,  2  G.  &  M.  495,  502. 

(<)  Post,  Division,  11.  The  Court  will  not,  even  though  the  par- 

it)  Post,  Division,  14.  ties  consent  to  it,  allow  a  question  to  be 

u)  Powell  V.  Rees,  7  A.  &  R  426.  tried  and  decided  in  this  form  of  action, 

(z)  See  Clarence  v.  Marshall,  2  C.  &  if  it  be  not  applicable  to  the  case ;  Eer 

M.  495,  502  ;  and  per  Heath,  J.,  Lightly  v,  Osborne,  9  East,  378,  381. 

V.  Clousten,  1  Taunt.  114.  (a)  Thomas  v.  Thomas,  5  Exch.  28. 
(y)  1  Balk.  28;  S.  C.  11  Mod.  146. 

1  See  Higgins  v.  Brown,  20  Maine,  332 ;  Morrison  v,  Rogers,  2  Scammon,  318,  and 
note. 

>  See  Haven  v,  Foster,  9  Pick.  112 ;  Codman  v.  Jenkins,  14  Mass.  93 ;  Barker  v, 
Howell,  1  Serg.  &  R.  481 ;  Bicelow  v.  Jones,  10  Pick.  165  ;  Boston  v,  Binney,  11  Pick. 
1 ;  Binney  v.  Chapman,  5  Pick.  127 ;  BueU  t>.  Cook,  4  Cowen,  238;  Wyman  v.  Hook,  2 
Gieenl.  338. 
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UoHEY        an  action  for  money  had  and  received,  lie  not  having  set  up  any  ti- 
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tie  to  the  premises  at  the  trial  (6). 


Who  may        ^'  ^^  ^^^®  already  slightly  noticed  the  rule,  that  in  order  to  main- 
iK  GENE-  '    tain  the  action  for  money  had  and  received,  the  plaintiff  must  in  gen- 
BAL,  MAIN-    eral  show  that  the  defendant  has  received  some  specific  snm  for  his 
AOTioN^"     use  (c)  ;  and  we  now  observe,  further,  that  it  is  necessary  that  the 
money  which,  or  the  goods,  the  proceeds  whereof  the  plaintiff  claims 
should,  either  originally,  or  at  the  time  of  the  action  brought,  have 
belonged  to  him  (d).     Thus,  where  an  action  was  brought  in  the 
name  of  A.,  against  B.,  on  a  bill  of  exchange ;  but  it  appeared  that 
C,  the  drawer  of  the  bill,  was  the  real  plaintiff,  and  that  A.  had  on- 
ly lent  his  name,  because  C.  was  unwilling  that  his  should  appear : 
it  was  held,  that  A.  could  not  recover  from   the  attorney  in  the  ac- 
tion, a  sum  of  money  paid  to  him  by  £.  on  the  settlement  thereof, 
as  money  had  and  received  to  his  use  (e). 

So  if  an  agent  be  employed  by  several  persons,  jointly,  to  sell 
goods,  or  a  specific  chattel,  such  as  a  ship,  and  he  do  so  and  receive 
the  proceeds,  one  of  them  cannot  sue  the  agent  alone,  to  recover 
his  proportion  of  such  proceeds  (/).  And  where,  under  a  written 
authority  from  two  of  three  executors  (who  alone  had  proved  the 
will),  the  defendant  received  certain  rents  due  from  the  tenants  of 
lands  in  which  the  testator  had  a  term  of  years,  and  gave  a  receipt 
[  *534  ]  for  such  rents  in  the  name,  and  on  account  *of  the  two  ;  it  was  held 
that  the  three  executors  could  not  sue  the  defendant,  jointly,  for  the 
money,  unless  it  were  found  by  the  jury,  that  the  two  had  contract- 
ed with  him  on  account  of  themselves  and  the  other  executor,  or 
generally  on  account  of  the  estate  (g). 

But  where  the  defendant  was  a  mere  wrong  doer  in  taking  goods, 
and  he  afterwards  sells  them  and  receives  the  proceeds ;  the  party 
from'  whose  possesion  they  were  taken  may  sue  for  money  had  and 
received,  to  recover  the  proceeds,  without  proving  any  title  to  the 
goods  beyond  mere  possession ;  and  if  the  plaintiff  be  entitled  to 
the  money,  the  action  lies,  though  the  money  was  received  indirectly, 
or  even  if  it  were  not  the  identical  prpduce  of  the  goods  taken  (A). 
So  where  the  trustee  of  a  bill  of  exchange  sued  thereon  for  the  ben- 
efit of  A.,  and,  the  defendant  in  the  action  escaping,  the  trustee  re- 
covered against  the  sheriff;  it  was  held  that  A.,*  the  cestui  qvs  trugt^ 
might  maintain  money  had  and  received  against  the  trustee,  to  re- 
cover the  sum  obtained  from  the  sheriff,  allowing  the  trustee  his 
costs  and  expenses  (f). 


(6)  Newsomo  v.  Graham,  TO  B.  &  C.  Held,  thai  the  assignees  coald  not  sue  B. 

234 :  and  see  Cripps  v.  Beade,  6  T.  B.  for  money  had  and  receired :  Bamton  r. 

606.                                      ^  Pigman,  Peake,  Addl.  Ca.  111.     Sedvide 

(c)  Ante,  530.  per  Heath,  J.,  in  Lightley  v,  Clouston,  I 

\d)  See  Vaughan  v.  Matthews,  13  Q.  B.  Taunt.  114,  115. 

187  ;   18  L.  J.,  Q.  B.   191 ;  Standish  v,  (e)  Clark  r.  Dignam,  3  M.  &  W.  478. 

Boss,  3  Exch.  527,  532 ;  Thurston  v.  MiUs,  (/)  HatsaU  v.  Griffith,  2  C.  &  M.  679. 

16  East,  274.    A.,  being  a  bankrupt,  con-  (g)  Heath  v,  Chilton,  12  M.  &  W.  632. 

tinucd  in  possession  of  his  estate,  and  (A)  AUansan  v.  Atkinson,  1  M.  &  S. 

granted  an  annuity  out  of  certain  prem-  583 ;  Glyn  v.  Hertel,  8  Taunt.  225. 

ises  to  B.    The  tenant  in  possession  paid  (i)  BandoU  v.  Bell,  1  M.  &  &  714. 
the  rent  to  B.  to  preyent  a  distress: 
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Where  A.,  as  agent  for  B..  who  was  factor  for  C,  conBigned  goods  Moan 
to  C.  in  his,  A/s,  name ;  and  C.  in  former  transactions  of  a  like  ^^*p 
kind  had  dealt  with  A.  as  the  shipper  of  the  goods  consigned,  and 
had  treated  the  proceeds  thereof  as  his :  it  was  held  that  A.  was  the 
proper  party  to  sue  C.  in  this  form  of  action,  to  recover  the  proceeds 
of  snch  consignment ;  and  that  C.  conld  not  defend  himself  in  such 
action,  bj  showing  that  the  goods  were  really  the  goods  of  his  own 
factor,  unless  he  could  also  show  that  A.  and  B.  had  practised  a  fraud 
from  which  he,  C,  had  suffered  an  injury  (ft). 

And  money  had  and  received  will  lie  by  an  administrator  againat 
a  stranger,  for  debts  due  to  the  intestate,  which  have  been  received 
by  the  latter  between  the  time  of  the  death  of  the  intestate,  and 
the  grant  of  administration  ;  as  well  as  for  money  which  such  stran- 
ger may  have  received  from  the  sale  of  the  intestate's  goods  (Q. 

But  this  action  will  not  lie  at  the  suit  of  the  assignees  of  a  bank- 
rupt, except  for  money  received  by  the  defendants  after  the  bank- 
ruptcy, or,  before  the  bankruptcy,  by  way  of  fraudulent  preference 
(m.) 

^3.  This  action  is  not  in  general  maintainable  against  a  mere  AoAtKsr 
hearer  of  money  from  one  person  to  another  (w).     Thus,  it  should  ^^^" " 
be  brought  against  the  principal  (o),  and  not  against  a  mere  receiver  oENntAL. 
or  collector  {p) ;  or  against  an  agent  or  other  party  who  has  paid  [  *636  ] 
over  the  money  to  another,  with  the  assent  (9),  or  according  to  the 
directions  of  the  party  who  deposited  it  with  him  (r) ;  or  against  a 
clerk,  or  an  attorney  who,  without  paying  it  over,  received  it  ex- 
pressly under  the  authority^  and  for  and  in  the  name  of  his  em- 
ployer {%). 

So  where  the  plaintiff  agreed  with  E.  &  Ca,  that  certain  divi- 
dends should  be  received  by  them  on  his  account  from  his  broker, 
and  that  the  broker  should  pay  such  dividends  to*them  through 
the  bank  of  D.  &  Go. ;  it  was  held  that,  so  soon  as  the  money  was 
paid  to  D.  &  Co.,  it  was  paid  to  K.  &  Co. ;  and  that, — the  latter 
firm  having  stopped  payment, — the  plaintiff  could  not  recover  the 
same  from  D.  &  Co.  in  this  action  (t). 

But  it  has  been  held  that,  even  if  there  be  a  payment  to  A.  ex-  Againft 
pressly  as  the  agent  of  B.,  for  the  purpose  of  redeeming  goods  *8®^^ 
wrongfully  detained  by  B.,  and  a  receipt  by  A.  expressly  for  B. ; 
the  party  who  paid  this  money  has  still  a  right  of  action  against  A. 
for  money  had  and  received  (i«).    And  this  action  will  lie  against 


GoodaU  V.  Lowndes,  6  Q.  B. 


(*)  Scott  V,  Crawford,  4  M.  &  G.  1031,  P.  82,  per  Tindal,  C.  J. 
1043.  (0)  See 

(5  Welchman  v.  Sturgig,  13  Q.  B.  562 ;  464. 
16L.  J.,  Q.  B.  211.  (p)   Sadler  9.  Brans,  4  Btirr.  1985; 

(m)  Per  Parke,  B.,  PenneU  v.  Aston,  Greenwaj  v.  Hurd,  4  T.  B.  MS,  664,  565, 

14M.  &W.  416,  417.  notes. 

(n)  Coles  V,  Wright,  4  Tannt.  198 ;  reo-        {q)  Hurley  t>.  Baker,  16  M.  ft  W.  26. 
ogniaed  in  Tope  v,  Hockin,  7  B.  &  C.  110,        (r)    Bailer  v,    Harrison,    Cowp.  556; 

per  Lord  Tenterden,  C.  J.    The  general  Whitehead  p.  Evans,  6  Moore,  106, 115. 
rule  is,  that  the  true  owner  of  property        (t)  Baron  9.  Husband,  4  B.  &  Ad.  611. 
misapplied  by  an  agent  may  follow  it ;        U)  Williams  v.  Deacon,  4  fizoh.  897. 
an  exception  exists  in  the  case  of  the  or-        (11)  Per  Cur.,  Smith  v.  Sleap,  12  M.  ft 

dinary  currency    of  the    country.    See  W.  686,  688;  Parker  «.  Bristol  and  E. 

Lang  V.  Smyth,  7  Bing.  284,  292;  5  Bl  ft  Bailway  Company,  6 Ezoh.  708>  707. 
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Moonr        the  agent  in  fiuch  a  case,  althongh  he  may  have  actuallj  paid  the 

HAD  AND      money  over  to  his  principal  (x). 

But  this  action  cannot  be  maintained  against  a  churchwarden,  to 
recover  back  dues  which,  previous  to  the  commencement  of  the  ac- 
tion, had  been  paid  over  by  him  to  the  trustees  of  a  chapel,  for 
whom  they  were  received  (y). 

So,  where  goods  belonging  to  the  plaintiff  were  seized  by  an  offi- 
cer of  excise,  and  the  plaintiff,  by  direction  of  the  commissioners, 
paid  a  sum  of  money  to  the  defendant,  a  receiver  of  the  excise,  in 
order  to  redeem  them :  it  was  held,  that  even  if  the  seizure  proved 
to  have  been  invalid,  the  plaintiff  could  not  recover  the  money  w 
paid  to  the  defendant,  in  an  action  for  money  had  and  received; 

r  ^536  1  ^^^™^^h  ^  i^  appeared  that  he  had  paid  ^the  same  over  to  the 
commissioners,  before  receiving  notice  of  the  intention  of  the  plain- 
tiff to  dispute  the  validity  of  the  seizure  (z).  And  where  an  arbi- 
trator received  money  in  dispute,  as  a  deposit,  until  the  question 
could  be  decided,  and  paid  it  over  according  to  his  award  to  the 
person  whom  he  considered  entitled  to  it,  it  was  held,  that  although 
the  person  who  deposited  the  money  had  previously  committed  an 
act  of  bankruptcy,  the  assignees  could  not  sue  the  arbitrator  for 
money  had  and  received,  he  being  a  mere  gratuitous  holder  or  ca^ 
rier  of  the  money,  and  having  paid  it  over  bond  fide  without  know- 
ledge of  the  act  of  bankruptcy  (a). 

But  if  money  be  paid  by  mistake  to  an  agent,  and  placed  by  him 
to  the  account  of  his  principal,  but  not  paid  over,  money  had  and 
received  lies  against  the  agent,  at  the  suit  of  the  payer.  And  the 
mere  fact  of  passing  such  money  in  account,  or  making  rests,  with- 
out any  new  credit  given,  fresh  bills  accepted,  or  further  sums  ad- 
vanced for  the  principal  in  consequence  thereof,  is  not  equivalent 
to  a  payment  of  it  over  (6).  Nor,  even  if  the  money  has  been 
paid  over  by  the  agent,  will  he  be  protected,  unless  such  payment 
was  made  bond  fide,  without  knowledge  of  the  plaintiff's  claim.^ 
Where,  therefore,  an  attorney,  who  was  also  an  auctioneer,  received 
a  deposite  on  property  which  he  had  sold  by  auction ;  and,  after 
queries  raised  on  the  title,  and  before  they  were  cleared,  paid  over 
tiiie  deposit  to  his  principal ;  and  on  the  deposit  being  demanded 
back  by  the  buyer,  he  answered  that  his  principal  would  not  consent 
to  return  it,  and  would  enforce  the  contract : — it  was  held,  that  the 
buyer  might  recover  the  deposit  from  the  auctioneer  as  money  had 
and  received  to  his  use:  1st,  because  the  defendant,  as  attorney,  had 
notice  that  the  title  was  not  completed  before  he  paid  over  the  mon- 

(x)  Snowdon  v,  Dayis,  1  Taunt  359;        (a)  Tope  v.  Hookin,  7  B.  &  C.  101;  8. 

Oatea  v.  Hudson,  6  Exch.  346.  G.  9  B.  &  R.  881. 

(y)  HorsfkU  v,  Handlay,  8  Taunt  136;        (6)  BuUer  o.  Harrison,  Gowp.  d6o;  Cox 

2  Moore,  6.  v.  Prentice,  3   M.    &   a    344 :   Peto  J. 

(g)  Atlee  0.  Baokhonse,^  M.  &  W.  633,  Blades,  5  Taunt  657 ;  Edwards  v.  Hod- 

648.  ding,  Id.  815. 

1  See  Mowait  v.  M'Clelan,  1  Wend.  173 ;  Wharton  v,  Hudson,  3  Bawle,  390;  Piyi  «■ 
liockwood,  4  Cowen,  4o4 ;  Hearsay  v.  Prayen,  7  Johns.  179  ;  Garland  v,  galem  Bank, 
9  Mass.  408 ;  Fowler  o.  Shearer^  7  Mass.  14 ;  Dickens  v.  Jones,  6  Yerger,  483 ;  Elliott 
V.  Swartwout,  10  Pettev,  137 ;  Pool  v.  Adkisaon,  1  Dana,  117. 
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ej ;  and,  2n(ily,  because  he  had  misled  the  plaintiff,  by  not  saying  Momnr 
he  had  paid  it  over  (c).^    -  ^b^ 

So  tolls  wrongfully  taken  and  withheld  by  a  corporation  aggre- 
gate, may  be  recovered  from  them  by  the  proprietor,  in  an  action 
for  money  had  and  received  (d). 


*4.  In  Tatlock  V.  Harris  (e),  BuUer,  J.,  put  this  case : — Suppose  A. 
owes  B.  lOOZ.,  and  B.  owes  C.  lOOt,  and  the  three  meet,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  lOOZ. ;  B.'s  debt  is  esh 
tinguished,  and  C.  may  recover  that  sum  against  A.  And  this  doc- 
trine,— which  affords  an  exception  to  the  ^neral  rule,  that  a  debt 
cannot  be  assigned  at  law  so  as  to  enable  the  assignee  to  sue  in  his 
own  name  (/), — has  been  recognised  in  subsequent  decisions.  It 
would  appear,  however,  that  in  such  a  case  as  the  above,  it  is  neces- 
sary, in  order  to  enable  C.  to  sue  A.  as  for  money  had  and  received, 
that  the  debt  originally  due  to  him,  C,  from  the  third  person,  B., 
should  be  extinguished  by  the  new  arrangement  (g) ;  and  that  such 
debt  is  not  extinguished,  unless  there  be  a  communication  between 
aU  the  parties,  and  an  express  agreement  by  the  plaintiff  to  accept 
the  defendant  onh/t  as  his  debtor  (A).^ 


(c)  Edwards  v,  Hodding,  6  Tauat.  816, 
cited  in  Horsfall  v.  Handley,  8  Taunt. 
130,  2  Moore,  o,  and  approved  of  by  Lord 
Tenterden  in  Gray  r.  Gutteridge,  3  C.  & 
P.  40,  41. 

{d)  HaU  V.  Mayor,  &c.,  of  Swansea,  6 
Q.  B.  626.  When  this  action  will  lie 
against  the  members  of  a  firm,  to  recover 
money  which  was  received  by  one  of 
their  number  after  the  dissolution  there- 
of, see  Armitage  v.  Winterbottom,  1  Scott, 
N.  R.  23. 

(e)  3  T.  R.  180;  Wilson  v,  Coupland, 
6  B.  &  Aid.  228. 

(/)  Fairlie  v.  Denton,  8  B.  &  C.  396. 

(a)  Cuxon  v.  Chadley,  3  B.  &  C.  691 ; 
8.  C.  5  D.  &  R.  417;  Wharton  ».  Walker, 
4  B.  &  C.  1G3  ;  6  D.  &  R.  288.  See  Ward 
V.  Evans.  2  Ld.  Raym.  928. 

(A)  Wilson  V.  Coupland,  Cuxon  ».  Chad- 
ley,  tupra.  See  particularly  Wharton  v. 
Walker,  4  B.  &  C.  163,  166 ;  6  D.  &  R. 


288.  It  has  been  held,  however,  that,  in 
order  to  take  the  debt  out  of  the  order 
and  disposition  of  the  creditor  on  his  be- 
coming bankrupt,  it  is  not  necessary  that 
formal  notice  should  be  given  to  the  debt- 
or ;  and  that,  if  it  be  shown  that  the  fact 
of  the  assignment  having  been  made  was 
communicated  to  him,  that  will  suffice; 
Tibbits  V.  George,  6  A.  &  E.  107,  116; 
Smith  V,  Smith,  2  C.  &  M.  231.  What  is 
not  such  an  extinguishment  of  a  debt  due 
to  two  partners  dissolving  partnership, 
as  will  render  the  remaining  partner  only 
the  creditor ;  Biggs  v.  Fellows,  8  B.  &  C. 
402 ;  2  M.  &  R.  450.  These  promises  to 
pay  the  plaintiff,  instead  of  the  original 
creditor,  need  not  be  in  writing;  Hodg- 
son V.  Anderson,  3  B.  &  C.  842 ;  S.  C.  6  D. 
&  R.  735;  Crowfoot  v.  Gurney,  2  M  & 
Sc.  473 ;  a  C.  9  Bing.  372 ;  Andrews  v. 
Smith,  2  Cr.  M.  &  R.  627. 


^  In  actions  against  agents  for  money  voluntarily  paid  by  mistake,  the  true  dis- 
tinction is,  that  where  the  agent  has  paid  the  money  over  to  his  principal  in  good 
faith,  he  is  not  personally  liable ;  but  where  he  has  not  paid  over  such  money,  or  be- 
fore such  payment,  he  has  notice  of  the  mistake,  and  is  required  not  to  pay  it,  then 
he  is  personally  responsible,  although  payment  to  his  principal  may  have  been  made. 
Law  V.  Nunn,  3  Kelly,  90. 

•^  Ueaton  v.  Angier,  7  N.  Hamp.  397.  Where  A.  held  a  claim  against  an  estate,  and 
the  executor  caused  a  farm  belonging  to  the  estate  ta  be  sold,  and  left  a  portion  of 
the  purchase-money  in  the  hands  of  B.,  the  purchaser  to  pay  A.  and  other  creditors 
certain  debts,  which  B.  agreed  to  pay ;  it  was  holden  that  A.  could  not  sue  B.,  A. 
having  never  assented  to  this  arrangement  prior  to  the  suit,  or  agreed  in  any  manner 
to  accept  B.  as  his  debtor,  and  extinguish  his  claim  against  the  executor.  Butter- 
field  V.  Hartshorn,  7  N.  Hamp.  346.  If  a  suit  can  be  brought  by  A.  against  B.  in 
such  case,  it  can  only  be  after  demand ;  and  the  demand  in  such  case,  if  con^petent 
to  sustain  a  suit,  can  be  so  only  on  the  ground  of  its  being  an  assent  of  A.  to  the 
arrangement  of  the  other  parties,  by  which  assent  his  prior  debt  is  extinguished  and 
a  new  debt  accrues  against  B,    Id. ;  Heaton  v.  Angler,  7  N.  Hamp,  3a7 ;  Holley  v. . 
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MoKxr  In  Fairlie  v.  Denton  (z),  it  was  held,  that  if  there  be  a  defined 

?^_f^     ^^^  ascertained  debt  due  from  A.  to  B.,  and  a  debt  to  the  same  or  a 
larger  amount  be  due  from  G.  to  A. ;  and  the  three  agree  that  C. 

(t)  8B.  &C.  395. 

R&ihbone,  8  JohnB.  149 ;  HaU  v.  Marston,  17  Mass.  575.  A.  being  indebted  to  a,  C, 
without  authority  ft'om  B.,  obtains  firom  A.  his  note  payable  to  C.  for  the  debt  due  B., 
but  does  not  caU  upon  A.  for  payment  for  several  years,  and  in  the  mean  time  pays 
B.  a  part  of  the  debt,  and  promises  to  pay  him  the  remainder.  B.  may  maintain  aa 
action  for  money  had  and  receiyed  against  C,  notwithstanding  A.'s  note  remains  un- 
paid. Fairbanks  v.  Blackington,  9  Hck.  93.  A  promise  by  a  debtor  to  pay  his  debt 
to  a  third  person,  unless  the  creditor  has  released  Uie  debtor,  or  assigned  the  debt  to 
Bvoh  third  person,  is  without  consideration  and  yoid.  Phalan  v.  Stiles,  11  Vermont, 
82.  Where  A.  employed  B.  &  C.  to  do  a  certain  piece  of  work,  under  special  contract, 
and  B.  &  0.  engaged  D.  to  discharge  part  of  the  work,  a  verbal  promise  from  A.  at 
the  request  of  B.  &  C.  to  D.,  to  pay  D.  the  amount  due  him  from  B.  &  C,  was  held  to 
be  within  the  statute  of  frauds,  and  D.  could  not  sustain  an  action  in  the  premises 
against  A.  Thompkins  v.  Smith,  3  Stew.  &  Porter,  54 ;  ante,  452,  453,  note ;  Curtis 
V.  Brown,  4  Gushing,  492. 

As  connected  with  the  question  considered  in  the  text,  the  right  of  the  traiisferee 
or  assignee  of  a  debt  or  e^im,  to  maintain  an  action-  in  Am  own  name,  may  be  noticed 
here.    In  the  case  of  Wiggin  t;.  Damrell,  4  N.  Hamp.  69,  it  was  held,  that  where  a 
note  not  negotiable  was  assigned  by  the  payee  before  it  was  due,  and  after  it  became 
due,  the  maker  oraUy  promised  to  pay  its  contents  to  the  assignee,  the  assignee  could 
maintain  an  action  in  his  own  name  against  the  maker.    The  note  was  given  partly 
for  money  borrowed,  aiiQl  partly  for  the  acceptance  of  an  order.    In  that  case  the 
Court  refer  to  Currier  v.  H<Mlgdon,  3  N.  Hamp.  32,  as  specifically  deciding  this  point. 
In  this  latter  case,  the  not%  was  for  "  thirty  dollars'  worth  of  neat  stock.''    See  also 
Crocker  v,  Whitney,  10  Mass.  316 ;  Mowry  v.  Todd,  12  Id.  281 ;  Hall  v.  Marston.  17 
Id,  575 ;  Van  Staphorst  v.  Pearce,  Id.  258  ;  Norris  v.  Hall,  18  Maine,  332;  Smith  p. 
Berry,  18  Maine.  122;  Warren  v.  Wheeler,  21  Maine,  484;  Parkhurst  ».  Dickerson, 
21  Pick.  307  ;  Gibson  v.  Cook,  20  Pick.  18.    In  the  following  cases  in  the  Court  of 
Appeals  of  the  State  of  Maryland,  it  was  decided,  that  the  assignee  of  a  debt  resting 
on  an  open  account,  may,  under  certain  circumstances,  support  an  action  of  asntmpsU 
thereon  in  his  own  name  against  the  debtor  ;  as,  where  T.  was  indebted  to  J.  &  C.  on 
an  open  account,  and  C.  transferred  his  interest  therein  to  J.,  who  gave  notice  thereof 
to  T.,  and  he  assumed  payment  thereof  to  J. ;   Allstan  0.  Contee,  4  Har.  (fe  J.  351 ; 
and  in  a  subseqi]^nt  case,  that  a  promise  by  a  debtor  to  his  creditor,  to  pay  his  debt 
to  a  third  person,  will  not  enable  such  person  to  maintain  an  action  at  law,  in  hia 
own  name,  for  its  recovery  ;  0 wings  v.  Owings,  1  Har.  &  Gill,  484 ;  but  that  where 
one  person  pays  money  to  another,  for  the  use  of  a  third  person,  or  where  a  person 
having  ready  money  belonging  to  another,  agrees  with  that  other  to  pay  it  over  to  a 
third  person,  in  both  these  cases  an  action  may  be  brotfght  in  the  names  of  the  per- 
sons beneficially  interested.    lb.    And  that  a  promise  to  one  to  pay  a  sum  of  money 
to  several  other  persons  in  equal  portions,  where  it  was  not  the  intention  of  the  con- 
tracting parties,  that  such  other  persons  should  receive  or  recover  by  law  the  entire  - 
sum,  and  then  divide  it  amongst  themselves,  if  the  foundation  of  an  action  at  all, 
will  confer  a  right  to  maintain  a  separate  action  for  each  part.    lb.    In  the  latter 
case,  a  distinction  is  made  that  does  not  appear  in  those  first  above  referred  to,  which 
is  discussed  in  the  6th  number  of  the  American  Jurist,  p.  334,  viz. :  that  some  choses 
in  aotion  may  be  assigned  so  as  to  give  the  assignee  a  right  of  action  in  his  own 
name,  while  others  cannot  be  assigned  so  as  to  give  such  right,  as  presenting  the 
question  whether  a  debt  of  monev  for  money  be  more  assignable  than  a  debt  of  money 
for  goodSf  or  any  other  consideration.    And  the  writer  argues,  that  if  a  transfer  in  a 
case,  where  the  right  of  action  of  the  original  creditor  is  released  or  extinguished, 
will  give  the  transferee  a  right  of  aotion  In  his  own  name,  and  if  such  discharge  of 
the  debt,  as  respects  the  assignor,  is  supposed  to  be  necessary,  there  can  be  no  ob- 
jection to  considering  the  transfer,  with  consent  of  the  debtor,  as  an  extinguishment 
of  the  assignor's  right  of  action  at  law  as  well  as  in  equity ;  that,  though  a  chose  in 
action  cannot  be  assigned  at  law,  yet  a  chose  in  action  between  two  parties  may  be 
extinguished,  and  in  consideration  thereof,  a  new  chose  in  action  arise  between  one  of 
them  and  a  third  party,  and  that  the  real  question  in  these  cases,  in  this  view,  would 
be,  What  agreements,  formalities,  &o.,  amount  to  such  extinguishment  and  substitu- 
tion?   The  case  of  Curtis  v.  Norris,  8  Pick.  280,  involves  the  question  considered  in 
Owings  9.  Owings,  euprat  and  decides,  that  where  H.  holds  goods  of  N.,  and  at  the 
request  of  N.  verhaUy  promises  a  <b  Co.  that  he  will  pay  a  draft  of  N.,  which  they 
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shall  be  B/s  debtor  instead  of  A. ;  and  C.  promise  to  pay  B.,  the  Monky 
latter  may  sue  G. ;  but  that,  in  such  an  action,  the  plaintiff  must 
show,  that  at  the  time  when  the  defendant  promised  to  pay  him, 
there  was  an  ascertained  debt  due  from  A.  to  him,  the  plaintiff.  But, 
according  to  a  more  recent  case  (A),  if  S.  be  indebted  to  I. ;  and 
G.,  being  indebted  to  S.,  S.  requests  G.  to  pay  I.  whatever  might  be 
due  from  G.  to  S.,  and  G.  promised  to  do  so  when  the  amount  is  as- 
certained ;  and,  after  the  amount  has  been  ascertained,  and  before  it 
be  paid,  S.  becomes  bankrupt ;  I.  may,  notwithstanding  the  bank- 
ruptcy of  S.,  claim  from  G.  the  amount  of  the  debt  to  I. :  for  there 
was  an  equitable  assignment  of  the  debt  due  from  G.  to  S.,  which 
bound  the  assignees  of  the  latter.^ 

So  a  person  cannot  revoke  an  authority  to  his  debtor  to  pay  a  To  recover 
^debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor  transfer- 
has  given  a  pledge  to  such  third  party  that  he  will  pay  the  money  red  by 
according  to  the  authority  (I)?    And  if  the  debtor  afterwards  pay  creditor's 
the  debt  to  the  original  creditor,  such  third  party  may,  it  seems,  j^jg  ^chtor, 
recover   the   same   from   the   latter   in  an  action  for  money  had  to  pay 
and  received  (m).  ?^o?qo*  -i 

Whether  the  common  count  for  money  had  and  received,  is  the  I    ^y^  J 
proper  form  of  remedy  in  such  cases  as  the  above,  if  the  defendant  declare  in 
was  not  originally  indebted   to  the  third  party  for  money  had  and  such  a 
received;  or  whether  the  plaintiff  should  declare  specially  on  the 
defendant's  promise,  is  a  question  on  which  the  authorities  are  divi- 
ded.    The  case  of  Israel  v,  Douglas  (n)  is  an  authority  in  favor  of 


case. 


ik) 

473; 


{k)   Crowfoot  V,  Gurney,  2  M.   &  Sc.  order  to  discharge  the  debt,  executed  to 

S.  C.  9  Bing.  372.    See  also  BelcCier  B.  a  power  of  attorney  authorizing  him 

V,  Oldfield,  6  Bing.  N.  C.  102.  to  sell  certain  lands  of  A.:  held,  that  this 

U)  Hodgson  V.   Anderson,  3  B.  &  C.  being  an  authority,  coupled  with  an  in- 

84^ ;  S.  C.  u  D.  &  R.  735 ;  Robertson  t/.  tercst,  could  not  be  revoked ;  Gaussen  v, 

Fauntleroy,  8  Moore,  10 ;  Gibson  v.  Minet,  Morton,  10  B.  &  C.  731. 
K.  &  M.  68,  71.    Effect  of  transfer  in        (m)  See  Pooley  v.  Goodwin,  4  A.  &£. 

banker's  books,  Gibson  v.  Minet,  R.  &  M.  94. 

68;  S.  C.  1  C.  &  P.  2A7  ;  2  Bing.  7,  and  9         (n)   1  H.  Bl.  239.     A.,  being  indebted 

Moore,  31.    See  also  BuUer  v.  Harrison,  to  B.  for  brokerage,  and  B.  indebted  to  C. 

Cowp.  565.    A.  being  indebted  to  B.,  in  for  money  lent,  B.  gives  an  order  to  A.  to 

had  accepted,  H.  is  bound  by  this  promise ;  or,  in  other  words,  this  is  in  effect  an 
assignment  of  the  proceeds  to  that  amount,  to  S.  &  Co. 

It  has  been  held  in  the  following  cases,  that  an  express  promise  by  the  debtor,  &o., 
to  pay  the  assignee,  will  warrant  a  suit  in  the  assignee's  name  founded  on  the  as- 
signment and  promise.  Barger  v.  Collins,  7  Har.  &  J.  213 ;  Bucklin  v.  Ward,  7  Ver- 
mont, 195 ;  Lajag  v.  Fiske,  2  Fairf.  385;  Smith  v.  Berry,  18  Maine,  122;  Warren  v, 
Wheeler,  21  Maine,  484.  See  also  Moore  v.  Wright,  1  Vermont,  57  ;  Mattheson  v. 
Crain,  1  M'Cord,  219 ;  Compton  v.  Jones,  4  Co  wen,  13  ;  Jessel  v.  Williamsburg  Ins. 
Co.,  3  Hill,  88 ;  Hodges  v,  Eastman,  12  Vermont,  358. 

1  Mandeville  V.  Welch,  12  Wheaton,  277  ,286;  Tieman  v.  Jackson,  5  Peters,  580. 
An  order  or  draft  for  part  only  of  a  debt  due  from  the  drawee  to  the  drawer,  does 
not,  against  the  consent  of  the  drawee,  amount  to  an  assignment,  for  the  debtor  is 
not  to  be  su()jected  to  distinct  demands  on  the  part  of  several  persons,  when  his  con- 
tract was  one  and  entire.  Gibson  v,  Cooke,  20  Pick.  15.  See  Bobbins  v.  Bacon,  3 
Qreenl.  346  ;  Mandeville  v.  Welch,  5  Wheat  577  ;  Legro  v.  Staples,  16  Maine,  252  ; 
Johnson  v.  Thayer,  17  Maine,  401.  In  Connecticut,  notice  of  an  assignment  of  a 
ohose  in  action  must  be  given  to  the  debtor  within  a  reasonable  time,  or  the  lond  fide 
claims  of  third  persons  m&y  Intervene.  Vanbuskirk  v.  Hartford  Fire  Ins.  Co.,  14 
Conn.  141 ;  S.  C.  583. 

'^  See  Ainslie  v.  Boynton,  2  Barbour  Sup.  Ct.  258 ;  Hodges  v.  Eastman,  12  Vermoht, 
368. 
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Monet  ^^^  common  count.  And  Lord  Ellenborough  is  reported  (o)  to  have 
HAD  A^'D  said  that,  with  respect  to  Israel  v.  Douglas,  "  he  did  not  feel  a  dif- 
ficulty, because  it  was  an  accepted  transfer ;  it  was  money  had  and 
received  by  the  operation  of  the  agreement."  It  is  observable, 
however,  that  Wilson,  J.,  diflRered  from  the  other  judges  in  Israel  r. 
Douglas ;  and  in  Taylor  v.  Higgins  (jp),  it  was  stated  by  Lawrence, 
J.,  that  that  case  had  since  been  mentioned  in  the  King's  Bench, 
and  was  not  approved  of  upon  that  point.  To  the  same  effect  is 
the  subsequent  case  of  Wharton  v.  Walker  (q).  And  we  may,  there- 
fore, conclude,  that  where  the  original  debt  due  from  the  defendant 
was  not  for  money  had  and  received,  it  is  the  safer  to  declare  spe- 
cially (r). 

Oe  money         5.  A  direction  to  a  banker  or  other  agent,  to  hold  the  money  of 
WHICH  A      i]^Q  principal  at  the  disposal  of  a  third  party  is  revocable,  until  it 
ORDERS        ^  executed  either  by  actual  delivery  of  the  money  to  the  remittee, 
HIS  AGENT    or  by  some  binding  engagement  entered  into  between  the  agent  and 
to  PAT  THE  ^}^Q  remittee,  which  gives  the  latter  a  right  of  action  against  the 
r  *539  1  ^^^°^®''  (*)•     ^^^  until  the  agent  does  enter  *into  such  engagement, 
"'  the  remittee  cannot  sue  him  for  money  had  and  received  (t).     Thus, 
where  bankers  received  bills  from  their  foreign  correspondents,  with 
directions  to  pay  the  amount  to  the  plaintiff;  but  on  being  applied 
to  by  him,  refused  so  to  do,  and  declined  to  act  upon  the  orders 
given,  although  they  afterwards  received  the  amount  of  the  bills : 
it  was  held,  that  an  action  for  money  had  and  received  was  noi 
maintainable  against  the  bankers,  on  the  ground  that  there  was  no 
privity  between  the  plaintiff  and  them,  they  having,  on  the  con- 
trary, repudiated  the  same  (w).     This  doctrine  was  recognized  in 
Wedlake  v.  Hurley  (x).     It  there  appeared  that  A.  remitted  to  B. 
a  bank  bill,  indorsed,  "  pay  to  the  order  of  B.,  under  provision  for 
my  note  in  favor  of  C,  payable  at  the  house  of  B.,  on  1st  January, 
1830 ;"  B.  received  the  proceeds  of  the  bill,  and  refused  to  pay 
•       them  over  to  C. ;  and,  in  an  action  for  money  had  and  received  by 
C,  it  was  held,  that  B.  was  not  liable  to  C,  because  B.  had  never 
.  assented  to  hold  the  bill  or  money  to  the  use  of  C.     And  the  same 
principle  has  been  acted  upon  in  many  later  cases  (y).^ 

pay  C.  the  sum  due  from  A.  to  B.  as  a  se-  stqtra ;    Qarey  v.  Adkina,  4  Camp.  93  ; 

curity    on  which  C.  lends  B.  a  further  Hankey  v.  Hunter,  Peake,  AddL  Csl  107. 

sum  ;  and  the  order  is  accepted   by  A*  See  Scott  v.  Porcher,  3  Mer.  652. 

On  the  refusal  of  A.  to  comply  with  the  (t)  Malcolm  v.  Scott,  6  Bxch.  601. 

order,   C.   may  maintain   an   action  for  (u)  Williams  v.  Everett,  14  East,  682 ; 

money  had  and  received  against  him :  lb.  Stewart  v.  Fry,  7  Taunt.  339  :  Gibson  p. 

{o)  Williams  v.  Everett,  14  East,  (387,  Minet,   gupra.    Government  officer  when 

n.  (a) .                              '  not  liable,  though  he  has  fttnds  in  band, 

(p)  3  East,  171.  &c.;  Gibley  v.  Lord  Palmerston.  3  B.  &  B. 

Iq)  4  B.  «fe  C.   163.    See  particularly  27o ;  S.  C.  7  Moore,  91 ;  Hodgson  p.  An- 

per  Littledale,  J.,  Id.  166 ;  Fairlie  v  Den-  derson,  3  B.  &  C.  8*2  ;  5  D.  &  R.  735. 

tan,  8  B.  &  C.  3<J8;  Hennings  v.  Roths-  (z)  1  C.  &  J.  83.    Attorney  when  not 

child,  12 'Moore,  576;  8.  C.  4  Bing.  315.  'liable;  Baron  v.  Husband,  4  B.   &  Ad. 

(r)  See  also  Blackledge  v.  Harman,  1  611. 

M.  &  U.  344,  346.  (y)  Brind  v.  Hampshire,  and  Malcolm 

(«)  Per  Parke,  B.,  Brind  v.  Hampshire,  v.  Scott,  ntpra;  *Howell  p.  Batt,  5  B.  &  Ad. 

1  M.  &  W.  365,  372;  Gibson  v.  Minet,  504;  Baron  v.  Husband,  4  B.  &  Ad.  611. 

1  See  Hall  v.  Marston,  17  Mass.  579 ;  Carnegie  v*  Morrison*  2  Met  896 ;  Tieman  p. 
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But  if  the  agent  once,  enter  into  a  binding  engagement  with  the  Monet 
remittee,  to  hold  the  money  for  his  use,  the  latter  may  maintain  ^j^^ 
this  action  against  him  (2).^     And  it  is  said,  that  if  a  debtor  send 
money  to  a  general  agent  for  the  creditor,  the  agent,  as  soon  as  he 
receives  it,  will  be   accountable  for  it  to  the  creditor,  as  money  had 
and  received  to  his  use  (a). 

And  the  principal  cannot,  even  as  against  his  agent,  rescind  an 
order  to  pay  money  to  a  third  person,  if  such  third  person  be  induced 
to  make  advances  on  the  faith  thereof,  and  the  money  be  in  fact 
appropriated  and  set  apart,  by  the  terms  of  the  order,  as  a  security 
to  the  third  party  (6). 

But  where  a  banker  received  a  sum  of  money,  the  property  of 
several  persons,  from  their  agent, — who  was  charged  to  divide  it 
amongst  them  in  distinct  proportions, — and  the  banker,  after  part 
of  the  money  had  been  drawn  out  and  distributed  by  the  **agent,  [  0540  ] 
refused  to  account  to  an  individual  proprietor  for  the  residue,  in 
which  he  knew  that  such  proprietor  had  an  interest ;  it  was  held, 
that  the  banker  was  not  liable  to  the  latter  in  an  action  for  his 
share  (c). 

K  money  be  placed  in  an  agent's  hands,  to  be  paid  to  a  third 
person  on  the  happening  of  a  certain  contingency,  the  action  for 
money  had  and  received  will  not  lie  until  such  contingency  has 
happened  (d). 

If  goods  be  consigned  by  the  owner  to  W.,  with  directions  to 
pay  over  the  net  proceeds  to  B. ;  and  W.  employs  a  broker  to  sell 
them,  who  receives  the  money  ;  B.  can  recover  from  the  broker  the 
proceeds  only,  subject  to  the  same  deductions  and  allowances,  as  W. 
was  entitled  to  make  in  account  with  the  consignor  (e). 

The  agent  of  a  regiment,  appointed  by  the  colonel  under  the 
usual  power  of  attorney,  is  the  agent  of  the  latter,  and  bound  to 
account  to  him  for  money  received  from  government,  although  such 
money  was  eventually  payable,  not  only  to  the  colonel,  but  to  other 
officers  and  persons  in  the  regiment  (/). 

6.  The  common  cx)unt  for  money  had  and  received  lies  by  a  prin-  By  prin- 
cipal  against  his  agent,  to  recover  monies  collected  and  received  by 
the  latter  for  his  use ;  or  the  proceeds  of  goods  sold  by  the  agent 

(2)   Brind  v.  Hampshire,  supra;  Wal-  Moore,  10.    See  Hare  v.  Richards,  o  M.  <& 

ker  V,  Rostron,  9  M.  &  W.  411 ;  Fruhling  P.  36. 

V.  Schroeder,  2  Scott,  143;  and  see  Pa-  (c)  Pinto  v.  Santos,  6  Taunt.  447. 

torni  V.  Campbell,  12  M.  &  W.  277,  278 ;  id)  SeweU  v.  Raby,   6   M.  &  W.    22  ; 

Cobb  V,  Becke,  6  Q.  B.  930,  936.  Wilkinson  v,  Godefroy,  9  A.  &  E.  636. 

(a)  Per  Patteson,  J.,  Lilley  ».  Hays,  5  (e)  Blackburn  v.  KjTner,  6  Taunt.  684. 

A.  &  El  648,  660.  (/)    Knowles  v.  Maitland,  4  B.  &  C. 

(by  Fisher  «.  Miller,  1  Bing.  160;  a  C.  183 ;  S.  C.  6  D.  &  B.  312. 
7  Moore,  627 ;  Robertson  v,  Fauntleroy,  8 


C1PAL 

AGAINST 

AGENT. 


Jackson,  6  Peters,  (U.  S.)  680.  An  action  for  money  had  and  receired  does  not  lie 
against  a  third  person  who  has  had  funds  deposited  with  him,  unless  the  debtor,  who 
has  deposited,  has  lost  all  control  over  the  fund.  Seaman  v.  Whitney,  24  Wend.  260. 
But  see  Carnegie  v.  Morrison,  2  Met.  396. 

1  Wyman  v.  Smith,  2  Sandf.  Sup.  Gt.  331 ;  Draughan  v.  Bunting,  9  IredeU,  10. 
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MoinET        for  his  principal,  and  wbicli  proceeds  have  come  to  the  hands  of  the 
HAD  AND      agent.1 

And  it  appears  that,  if  the  agent  refuse  to  account  for  the  pro- 
ceeds within  a  reasonable  time,  the  receipt  thereof  by  him  will  be 
presumed  O/).  '  ^ 

But  in  these  cases,  the  agent  *is  entitled  to  a  set-off  for  his  com- 
mission, as  well  as  for  advances  made,  or  expenses  incurred  by  him 
in  the  course  of  his  agency  (A). 

Where,  however,  the  agent  has  received  the  goods  of  his  princi- 
pal to  sell  for  him,  and  there  is  no  proof  that  they  have  been  sold, 
or  that,  if  sold,  the  agent  has  received  the  proceeds,  the  common 
count  does  not  lie  ;  but  the  action  must  be  special,  for  not  account- 
ing. And  an  action  does  not  lie  against  an  agent,  for  not  account- 
ing, until  after  a  demand  made  of  an  account  (i).^ 

If  B.  sell  a  ship  belonging  to  A.,  but  held  by  B.  as  a  security, 
[  ^541  ]  and  promise  A.  to  account  to  him  for  the  proceeds,  and  to  pay  *the 
balance  which  should  appear  to  be  due ;  A.  may  (notwithstanding 
the  Ship  Eegistry  Acts)  recover  the  balance  from  B.,  although  B.  is 
the  sole  registered  owner  of  the  ship  (k).  And  a  principal  who  has 
lodged  money  in  his  agent's  hands  for  an  illcffal  purpose,  may,  be- 
fore the  money  is  so  applied,  countermand  tne  agent's  authority, 
and  recover  it  back  as  money  had  and  received  to  his  use  (I), 

If  an  agent  receive  a  sum  of  money  from  his  principal,  with  in- 
structions to  apply  it  to  a  particular  purpose,  and  he  refuses  to  apply 
it  to  that  purpose,  or  to  account  for  the  same,  an  action  for  money 
had  and  received  will  lie  against  him  (m),^  And  so  this  action  wiU 
lie,  if  he  misappropriates  the  money,  or  applies  it  to  the  particular 
purpose,  after  his  authority  so  to  apply  it  is  countermandeid  (n). 

((/)  Hunter  v,  Welsh,  1  Stark.  224.  (m)  Ehrensperger  v.  Anderson*  3  Exeh. 

(A)  Dale  v.  Sollet,  4  Burr.  2133  ;  Rus-  148,  159  ;  18  L,  J.,  Exck  132,  135;  Buelfc- 

sell  on  Factors,  275.  anan  v.  Findlay,  9  B.  &  C.  738. 

(t)  See  Topham.o.  Braddick,  1  Taunt.  (n)  lb.;  Taylor  v.  Lendie,  9  East,  49; 

572.  and  see  Fletcher  v,  Marshall,  15  M.  &  W. 

(k)  Fronting  v.  Hamond,  Gow,  41.  755 ;  Parry  r.  Roberts,  3  A.  <b  £.  118. 

(l)  Taylor  v.  Lendey,  9  East,  49. 


1  If  an  agent,  who  has  no  authority  to  sell  on  credit,  take  a  note  payable  to  him- 
self, or  if  he  unreasonably  neglect  to  collect  the  money  due  on  a  note  taken  by  him, 
he  will  be  answerable  to  his  principal  for  the  amount  in  an  action  for  money  had 
and  received.  Hemmenway  v.  Hemmcnway,  5  Pick.  389 ;  2  Kent,  (5th  ed.)  622,  623 ; 
Jackson  v.  Baker,  6  Co  wen,  183,  and  n.  (a).  If  a  factor,  to  whom  goods  haTe  been 
consigned  for  sale,  unreasonably  neglect  to  render  an  account  of  sales,  an  action  may 
be  maintained  against  him  for  the  proceeds,  without  a  previous  demand.  Langley  *. 
Sturtevant,  7  Pick.  214.  See  Wait  v.  Gibbs,  7  Pick.  146 ;  Harvey  v.  Turner,  4  Rawk, 
223 ;  Brown  v.  Amott,  1  Miles,  139 ;  Witherup  v.  Hill,  9  Serg.  &  R.  11 ;  Chapman  c^ 
Shaw,  5  Greenl.  59 ;  Ante,  231,  note ;  Ck>oley  v.  Betts,  24  Wend.  203.  Where  a  person 
receives  rents  and  profits  of  real  estate,  which  he  holds  in  trust  for  another,  and  to 
the  use  and  improvement  of  which  the  cestui  que  trust  is  entitled,  the  amount  of  the 
rents  and  profits  so  received,  whether  in  money  or  in  specific  articles  at  an  estimated 
price,  may  be  recovered  by  the  cestui  que  trust  in  an  action  for  money  had  and  receiv- 
ed.   Arms  V.  Ashley,  4  Pick.  71. 

Where  a  factor  sells  goods  on  credit,  under  a  dd  credere  commission,  general  indM- 
tatus  (isauft^sit  will  lie  against  him  in  favor  of  the  principal  after  the  expiration  of 
the  term  of  credit  to  recover  the  proceeds  of  the  goods.  Swan  v.  Kesmith,  7  H^. 
320;  2  Kent,  (5th  ed.)  624 ;  ante,  [195,]  note. 

^  Ante,  213,  note. 

*  See  Murphy  v.  Barron,  1  Hair  4b  Gill,  258,  oited  post,  558,  in  note. 
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But  mere  neeflect  on  the  part  of  tlie  affent,  to  apply  the  money  Monet 

°  ^  --  C  - -.  HADAin 

BBOBlYEDu 


according  to  his  instructions,  will  not  render  him  liable  to  this  ac-  ^^  ^^ 


tion  (o). 

So  if  an  agent  receive  money,  the  proceeds  of  a  sale ;  and, — on 
the  contract  of  sale  being  rescinded  by  the  vendee,  by  reason  of  a 
fraud  on  the  part  of  the  principal  which  was  unknown  to  the  agent, 
— the  latter  pays  back  such  money  to  the  vendee  ;  the  principal  can- 
not afterwards  recover  it  from  the  agent  in  an  action  for  money 
had  and  received  (p). 

But  it  seems,  that  an  agent  who  receives  money  for  the  use  of 
his  principal,  cannot  defend  an  action  by  the  latter  for  the  amount, 
as  money  received  to  his  use,  on  the  ground  that  it  was  paid  to  him, 
the  agent,  by  a  third  party,  under  an  illegal  contract  between  the 
latter  and  the  plaintiff  (9). 

Nor  can  an  agent,  in  general,  dispute  the  title  of  his  principal 
in  this  action  :  and  therefore,  where  a  ship  which  originally  belong- 
ed to  one  of  two  partners,  had  been  conveyed  to  B.  for  securing  a 
debt,  and  B.  became  the  sole  registered  owner  of  the  ship,  and  af- 
terwards, 08  offentfor  both  'partner 8,  insured  the  ship  and  freight,  and 
charged  them  with  the  premiums,  &c. ;  and,  on  a  loss  happening, 
received  the  money  from  the  underwriters ;  it  was  held  that  he  was 
accountable  to  the  assignees  of  the  surviving  partner  for  the  surplus, 
after  payment  of  his  own  debt ;  and  not  to  the  executor  **of  the  de-  [  *642  ] 
ceased  partner,  to  whom  the  ship  originally  belonged  (r). 

But  this  rule  is  not  of  universal  application ;  and,  accordingly, 
where  an  action  was  brought  by  a  principal  against  his  agent,  to 
recover  the  proceeds  of  certain  goods  which  the  latter  had  sold  on 
his  account ;  the  agent  was  permitted  to  prove  as  a  defence,  that 
the  goods  in  question  had  come  to  the  possession  of  the  principal 
by  collusion  with  a  third  person,  who  had  no  title  to  them ;  and 
that,  before  he  had  paid  over  the  proceeds  thereof  to  his  principal, 
the  person  really  entitled  to  the  goods  had  given  him,  the  agent, 
notice  of  his  claim  («).  If,  however,  in  such  a  case,  the  true  owner 
of  the  goods, — although  aware  of  the  circumstances  under  which 
the  principal  became  possessed  of  them, — ^makes  no  claim,  or  aban- 
dons his  claim  thereto,  the  agent  will  not  be  allowed  to  set  up  the 
title  of  such  owner,  in  answer  to  an  action  by  the  principal  for  the 
proceeds  of  the  goods  (^). 

7.  Before  the  statute  8  &  9  Vict.  c.  109,  it  was  held,  that  if  two  Against 
persons  respectively  deposited  money  in  the  hands  of  a  stakeholder, 
subject  to  the  event  of  a  legal  wager,  no  part  of  the  amount  so  de- 
posited could  be  recovered  from  him,  except  by  the  winner  of  the 
wager  (u) ;  for  a  stakeholder  is  the  agent  of  both  parties,  or  rather 

(p)  Ehren^perger  v.  Anderson,  siqmi;  Yonng,  12  East,  513. 

Dancan  v.  Skipwith,  2  Camp.  68.  (r)  Dixon  v.  Hamond,  2  B.  &  Aid.  310 ; 

(p)  See  Marraj  v.  Mann,  2  Ezoh.  538.  and  see  Crosskey  r.  Mills,  1  Cr.  M.  &  R 

(q)   Bousfield  v,  Wilson,  16  M.  &  W.  298 ;  White  v.  Bartlett,  9  Bing.  378. 

185 ;  Tteuant  v.  Elliott,  1  B.  &  P.  3 ;  Far-  (*)  Hardman  ».  Wilcock,  9  Bing.  382. 

mer  9.  RnsseU,  1  B.  A;  P.  296;  per  Bay-  (t)  Betteley  9.  Beed,  4  Q.  B.  511. 

ley.  J.,  Hastelow  9.  Jackson,  8  B.  dc  C.  (u)  Brandon  r.  Hibbert,  4  Camp.  87  • 

224 ;   2  M.  <b  R.    209.    See  Orif^ih  o.  Bland  v,  Collett,  Id.  157. 
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MoNBT        their  trustee  ;  and,  accordingly,  where  the  stake  was  deposited  npon 
HAD  AND      ^  i^^i  ^acrer,  it  was  held  not  to  be  competent  to  one  party  to  re- 
scind  the  agreement,  and  claim  his  stake  from  the  holder,  as  if  the 
latter  had  been  his  agent  only,  as  regarded  his  stake  or  proportion 
of  the  money  deposited  (a;).     But  where  the  wager  was  illegal,  either 
party,  even  the  loser,  might  recover  from  the  stakeholder  the  money 
he  had  deposited,  whether  the  wager  or  event  had  been  decided  or 
not:  provided  he  demanded   the   return  of  his  stake,  before  the 
money  had  been  actually  paid  over  after  the  event  to  the  winner  (t/)} 
Soviet        **^^^  '^^  has  been  decided,  that  the  statute  8  &  9  Vict,  c  109,  b. 
e.  109.         18,  which  avoids  contracts  by  way  of  gaming  or  wagering,  and  pro- 
[  *643  ]  hibits  the  maintenance  of  actions  for  the  recovery  of  money  deposi- 
ted in  the  hands  of  a  stakeholder,  to  abide  the  event  of  any  wager, 
does  not  preclude  a  party  who  repudiates  the  wager  before  the  event 
is  ascertained,  from  recovering  from  the  stakeholder  the  amount  of 
his  deposit  (2). 

But  in  such  cases,  the  mere  bringing  of  an  action  is  not  a  suffi- 
cient demand,  to  entitle  the  party  to  recover  his  stake  (a). 

If  A.  deposit,  money  in  the  hands  of  a  stakeholder,  until  the 
extent  of  a  demand  which  B.  has  upon  A.  can  be  ascertained,  the 
stakeholder  cannot  legally  pay  the  amount  to  B.  upon  his  indemnity, 
without  the  consent  of  A.,  before  the  claim  upon  the  latter  is  as- 
certained ;  and  if  the  stakeholder  do  so,  A.  may  maintain  an  action 
for  money  had  and  received  against  him,  without  reference  to  B.'8 
demand  (b). 

So  where  a  deposit  is  paid  to  an  auctioneer  merely  as  a  stake- 
holder, and  the  payment  thereof  to  the  vendor  is  to  depend  on  his 
ipaking  out  a  good  title  to  the  property  sold ;  the  vendee  may,  on 
the  vendor  failing  to  make  out  such  title,  recover  the  deposit  from 
the  auctioneer,  without  giving  him  notice  that  he  has  rescinded  the 
contract  (<?). 

(z)   Emery  v.  Richaids,  14  M.  <&  W.  B.  26.    In  Egerton  v.  Furzman,  R.  &  M. 

728 ;  Marryat  ».  Broderick,  2  M.  &  W.  213 ;  8.  C.  1  C.  &  P.  613,  Abbott,  C.  J., 

869,  overruling  Eltham  v.  Eingsman,  1  B.  refused  to  try  an  action  against  a  iiakf 

6  Aid.  683.  holder  to  recover  the  stake  deposited  by 
(y)  Gatty  v.  Field,  9  Q.  B.  431 ;  Haste-  the  plaintiff  on  a  dog-fight,  and  irhieh 

low  V,  Jackson,  8  B.  &  C.  221.    And  see  the  plaintiff  claimed  after  the  event  was 

Hodson  V.  Terrill,  1  C.  &  M.  797  ;  S.  C.  3  deciaed.  but  before  the  money  was  paid 

Tyr.  929 ;  in  which  the  Court  said  it  was  over.    But  as  it  was  unnecessary  to  try 

immaterial  that  the  result  of  the  match  the  question  which  dog  had  won  the  fight, 

or  game  was  unfavorable  to  the  plaintiff,  the  plaintiff   claiming    only  his  stake. 

As  to  the  case  of  Hastelow  v.  Jackson,  aembUy  that  the  plaintiff  was  entitled  to 

see  observations  of  the  Court  of  Excheq-  recover.    See  R.  &  M.  214:,  n. 

uer  in  Mearlng  v.  Hillings,  14  M.  &  W.  (z)  Vamey  v,  Hickman,  5  C.  B.  271. 

711.  712.    The  prior  cases  are  Gotten  v,  (a)  Gatty  v.  Field.  9  Q.  B.  431. 

Thurland,  6  T.  R.  405  ;  Smith  v.  Bick-  (h)  Cowling  v,  Beachum,  7  Moore,  465. 

more,  4  Taunt.  474 ;  Bate  v.  Cartwright,  (c)  Duncan  f.  Cafe,  2  M.  &  W.  244. 

7  Price,  540 ;  Robinson  v,  Mears,  6  D.  & 

1  Post,  559,  note.  See  Wood  v.  Wood,  2  Murph.  172 ;  Forrest  v.  Hunt,  2  Murpb. 
458 ;  Livingston  v.  Wootan,  1  Nott  &  M'Cord,  178 ;  Perkins  v.  Eaton,  3  N.  Hamp.  162; 
App  ».  Corgell,  3  Pennsylv.  494 ;  Williams  v.  Cubarras,  Martin,  29  ;  Perkins  r.  Hyde, 
6  Yerger,  288  ;  Vischer  v.  Yeates,  11  Johns.  23 ;  Jacobs  v.  Walton,  1  Harring.  496; 
Stacy  V.  Fobs,  19  Maine,  335;  Rust  v,  Gott,  9  Cowen,  169  ;  M'Cnlluai  v.  GoorUy,  8 
Johns.  147 ;  Like  v,  Thompson,  9  Barbour  Sup.  Ct.  315 ;  Humphreys  r.  Magee,  13  Mil. 
435 ;  (y  Maley  p.  Reese,  6  Barbour,  658 ; 
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Bat  if  a  cheque  be  deposited  with*  a  stakeholder,  and  he  gets  it  Mokkt 
cashed,  this  is  not  such  a  breach  of  his  duty  as  will  render  him  lia-  f^  ^^ 
ble  to  an  action  for  money  had  and  received,  unless  it  appear  that 
the  parties  had  agreed  not  to  treat  the  cheque  as  money  (d). 

8.  Where  money  has  been  deposited  or  paid  on  a  contract,  and,  To 
before  any  benefit  has  been  derived  by  the  payer,  or  any  part  of  the  «o»"f 
contract  has  been  performed  by  the  other  party,  the  consideration  JUlumof 
wholly  fails,  an  action  may  be  maintained  upon  the  common  count  oonsidxb- 
to  recover  the  money  so  deposited  or  paid.^    Thu,s,  if  the  purchaser  ^"<»* 
of  an  estate  by  auction  or  private  contract,  pay  a  sum  of  money  as 
a  deposit,  or  in  part  of  the  purchase-money,  and  a  good  title  cannot 
be  made  out  according  to  the  contract ;  or  if,  in  such  a  case,  neither 
party  be  ready  to  complete  the  contract  at  the  stipulated  time,  but 
each  is  in  default,  the  money  so  paid  may  be  recovered  under  the 
common  count  (e).^    And  so,  where  a  sum  **of  money  has  been  de-  [  *544  ] 
posited  on  a  conditional  contract  of  purchase,  it  may  be  recovered 
in  this  action,  if  the  condition  be  not  performed  (/)* 

Where,  however,  there  is  a  contract  of  purchase  under  seal,  which 
provides  for  the  recovery  of  the  deposit,  this  action  will  not  lie ;  but 
the  parties  must  sue  on  the  covenant  (9). 

Where  some  act  is  to  be  done  by  each  party  under  a  Apecial  agrees 
ment,  and  the  defendant,  by  his  neglect,  prevents  the  plaintiff  from 
carrying  the  contract  into  execution,  the  latter  may  recover  back 
money  he  has  paid  upon  it,  as  money  had  and  received  to  his  use  (A)^' 

(d)  Wilkinson  v,  Qodefroy,  9  A.  &  £.  the  annnitant,  see  Strickland  v.  Tomer,  7 

536.  Exch.  208. 

(«)    See  in   general,    ante,  277,    280.  (f)  Wri^^t  v.  Newton,  2  Or.  M.  &  R. 

Where  a  premiam,  paid  in  consideration  124. 

of  a  lease  being  granted,  may  be  reoov-  (g)  See  English  v.  BlondeU,  8  C.  &  P. 

ered  in  this  action,  see  Wright  t^.  Colls,  8  332. 

0.  B.  150.    As  to  the  case  of  an  annuity,  (A)   Giles  v,  Edirards,  7  T.  R.   181 ; 

parchased  in  ignorance  of  the  death  of  Teed  v.  Blandford,  2  Y.  &  J.  284. 


1  See  Spring  v.  Coffin,  10  Mass.  31 ;  Woodward  v.  Cowing,  18  Mass.  216 ;  Dean  r. 
Mason,  4  Conn.  428  ;  Neel  v.  Deans,  1  Nott  &  M'C.  210;  Murray  v,  Richards,  1  Wend. 
68 ;  Lacoste  v,  Flotard,  1  Rep.  Con.  Ct.  467 ;  Wharton  v.  O'Hara,  2  Nott  &  M'C.  65 ; 
Duncan  v.  Bell,  Id.  15^  ;  Pettlbone  o.  Roberts,  2  Root,  258 ;  Treat  v.  Orono,  26  Maine, 
217.  If  a  machinist  sells  a  worthless  machine  for  a  good  one,  he  will  be  compelled 
in  equity  to  account  for  any  part  of  the  purchase-money  paid  him,  or  his  bond  fyde 
assignee,  by  the  purchaser.  Donelson  v.  Toung,  1  Meigs,  155.  When  a  party  has 
not  receiyed  the  thing  contracted  and  paid  for,  but  a  different  thing,  which  is  of  no 
Taluo,  he  may  recoyer  back  the  consideration  paid  in  an  action  for  money  had  and  re- 
ceiyed.   Sanford  r.  Dodd,  2  Day,  437  ;  Colyille  r.  Besly,  2  Denio,  139. 

«  Judson  V.  Wass,  11  Johns.  525 ;  Tucker  o.  Wood,  12  Johns.  190. 

*  Where  money  is  paid  by  one  party  in  oontemplation  of  some  act  to  f>e  done  by  the 
other,  which  is  the  sole  consideration  of  the  payment,  and  the  thing  stipulated  to  be 
done  is  not  performed,  the  money  may  be  recovered  back.  Per  Parker,  C.  J.,  Griggs 
i>.  Austin,  3  Pick.  20;  Carter  ».  Carter,  14  Pick.  424 ;  Harrison  v,  Chilton,  5  Yer^, 
293 ;  Lyon  o.  Annable,  4  Conn.  350.  Money  paid  in  advance  on  account  of  senrioes 
to  be  performed,  may  be  recoyered  back,  in  case  of  non-performance,  in  an  action  for 
money  had  and  receiyed.  Wheeler  v.  Board,  12  Johns.  363 ;  Dill  v.  Wareham,  8  Met- 
calf,  439.    See  Dayis  v.  Marston,  5  Mass.  199. 

Money  paid  on  an  agreement,  yoid  by  the  statute  of  fhrads,  which  the  defendant 
cannot  or  will  not  complete,  may  be  recovered  back.  Buck  v.  Waddle,  1  Ham.  363 ; 
Gillet  V.  Maynard,  5  Johns.  85 ;  Rice  v,  Peet,  15  Johns.  503  ;  Thompson  v.  Oould,  20 
Pick.  134 ;  Lane  v,  Shackford,  5  N.  Hamp.  133 ;  Richards  9.  Allen,  17  Main^,  296 ; 
AppletOQ  9.  Chase,  19  Maine,  74;  Geer  9.  Gear,  18  Blaine,  16.    See  Hblbrodk  v.  Arak" 
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Thus  where  the  plaintiff  bought  cord-wood  of  the  defendant, 
to  be  paid  for  on  a  certain  day,  and  it  was  incumbent  on 
the  defendant  to  cat  off  the  boughs  and  trunks,  and  then  cord  it, 
and  for  the  plamtiff  to  re-cord  it,  but  the  defendant  neglected  to 
cut  and  cord  the  whole  of  it  in  time ;  it  was  held  that  the  plaintiff, 
not  haying  received  any  part  of  the  wood,  might  recover  back  the 
money  he  had  paid  (i). 

So  this  action  will  lie  where  there  has  been  a  partial  faUure  of 
consideration,-— or  rather  where  iome  part  of  the  consideration  has 
wholly  failed.  Thus  where  the  plaintiff  ordered  two  barrels  of  terra- 
Japonica,  of  certain  specified  weights,  at  a  certain  price ;  and  the 
defendant  sent  invoices  and  bills  of  lading,  which  represented  that 
two  parcels  of  those  weights  respectively  had  been  shipped ;  and,  on 
the  faith  thereof,  the  plaintiff  accepted  bills  for  the  value  of  the 
whole  quantities  ordered, — ^which  bills  were  duly  paid  ;  but,  on  the 
arrival  of  the  goods,  it  was  discovered  that  less  than  the  specified 
quantities  had  been  shipped  ;  it  was  held  that  the  plaintiff  might 
recover,  in  this  action,  the  sum  overpaid  to  the  defendant  (i). 

But,  in  general,  the  count  for  money  had  and  received  is  not 
maintainable  if  the  contract  has  *been  in  part  performed,  and  the 
plaintiff  has  derived  some  benefit ;  so  that  were  he  to  recover  a 
verdict,  the  parties  could  not  be  placed  in  the  same  situation  in  which 
they  respectively  stood  when  the  contract  was  entered  into  (J).^  Thus, 
where  A.  agreed,  in  consideration  of  a  premium,  to  let  a  house  to 
£.,  which  A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  but 
B.  was  to  have  immediate  possession ;  and  B.  paid  the  premium  and 
took  possession,  and  retained  it  after  the  ten  days,  although  A 
omitted  to  repair  and  grant  the  lease :  it  was  held,  that  ^B.  could 
not,  by  quitting  for  A/s  default,  recover  back  the  premium  on  a 
count  for  money  had  and  received ;  but  was  bound  to  declare  spec- 


(t)  Giles  V.  Edwards,  7  T.  R.  181. 
{k)  Devaux  v.  Gonolly,  8  C.  B.  6i0. 
(Q  Blaokbum  v.  gmith,  2  Ezch.  783 ; 


a  C.  18  L.  J.,  Ezch.  187 ;  Hunt  r.  Silk,  5 
East,  449 ;  Teed  v,  Blandford,  2  Y.  &  J. 
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strong,  1  Fairf.  31 ;  Kidder  v.  Hunt,  1  Pick.  328 ;  Cabot  v,  Haskina,  3  Pick.  (2d  ed.) 
95,  note ;  Grant  v,  Craigmiles,  1  Bibb,  206 ;  Lyon  0.  Annable,  4  Coxm.  3-30 ;  Eames  s. 
Sayage,  14  Mass.  425 ;  Ante,  276,  note ;  Hunt  v.  Sanders,  1  Marsk.  552 ;  AUen  9. 
Booker,  2  Stewart,  21 ;  Maddera  v.  Smith,  3  Stewart,  119.  In  case  stich  agreement  is 
made  for  the  sale  of  land,  the  plaintiff,  before  he  can  recover,  must  show  that  he  has 
tendered  the  whole  pnrohase-monej  and  demanded  a  deed.  Hndson  r.  Swift,  20 
Johna  24.  But  if  the  seller  convey  the  land  to  a  third  person,  and  thus  bj  his  own 
act  deprives  himself  of  the  power  of  fulfilment  of  such  parol  contract,  it  excuses  the 
purchaser  from  the  necessity  of  making  a  tender  of  the  remaining  purchase-money, 
and  demanding  a  deed.  Richards  v.  Allen,  17  Maine,  296.  The  statute  of  limitations 
begins  to  run  only  firom  the  time  the  seUer  is  in  fault  under  such  parol  contract,  id. 
But  assumpsit  does  not  lie  to  reoover  back  the  money  paid  in  such  a  ease,  if  the 
agreement  tst  conveyance  was  by  a  bond.    Goddard  v,  Mitchell,  17  Maine,  366. 

Where  a  party,  who  is  indebted  to  another,  delivers  goods  and  money  in  part  pay> 
nent,  and  tne  creditor  afterwards  reftises  to  account  for  them  upon  the  debt,  and 
orequires  and  receives  payment  in  fuU,  without  any  deduction,  the  debtor  may  consider 
the  agreement  under  which  they  were  received  as  rescinded,  and  maintain  assumpsit 
to  recover  the  amount  Fuller  v.  Little,  7  N.  Hamp.  535 ;  Rowe  v.  Smith,  16  Msml 
806.    But  see  Strong  v,  M'Connell,  10  Vermont,  232,  233 ;  Post,  559,  note. 

1  Post.  641, 642,  and  notes;  Gilbert  v.  Bosa,  1  Stiobhart,  287;  Golvilk  ».  Besly,  9 
Xtelo,  Ida. 
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ially  for  the  breacli  of  the  agreement  (m).  So,  where  a  party  sold  Moitet 
a  patent  riirht,  and  the  vendee  paid  the  monev  and  used  the  patent  ^^  ^^^ 
light,  and  enjoyed  a  benefit  therefrom,  but  it  afterwards  appeared 
that  the  patent  was  invalid  ;  it  was  held,  that  money  had  and  re- 
ceived could  not  be  maintained,  a  |)artial  benefit  having  been  re- 
ceived by  the  plaintiff  (w).^  Upon  the  same  principle,  where  the 
master  and  part  owner  of  a  vessel  agreed  to  purchase  the  moiety  of 
his  partner ;  and,  having  paid  the  purchase-money  and  received  the 
title  deeds,  which  he  deposited  as  a  security  with  a  third  person,  he 
had  the  entire  possession  of  the  vessel  given  up  to  him ;  but  his 
partner  afterwards  refused  to  execute  a  bill  of  sale,  or  refund  the 
money  ;  it  was  decided,  that  an  action  for  money  had  and  received 
was  not  maintainable  (o). 

And  so,  where  A.  purchased  an  annuity  for  his  life,  which  was 
regularly  paid  up  to  the  time  of  his  death,  but  no  memorial  of  the 
annuity  was  enrolled  ;  the  Court  held,  that  A/s  executors  could  not, 
on  that  ground,  insist  that  the  contract  was  void,  and  recover  back 
the  consideration  money  paid  for  the  annuity ;  for  the  contract  was 
executed ;  the  testator  had  enjoyed  the  full  consideration  for  his  ad- 
vanoe,  and  the  claim  of  the  executors  was  against  equity  and  good 
conscience  (  p). 

We  have  already  considered  the  cases  in  which  an  infant  may  re- 
cover back  money  which  he  has  voluntarily  paid,  as  a  deposit  or 
premium  upon  a  contract  entered  into  by  him  (g). 

When  a  contract  has  been  rescinded,  either  by  the  mutual  con-  it  lies 
sent  of  the  parties,  or  by   virtue   of  a  clause  contained  therein,  where  con- 
the  common  count  for  money  had  and  received  lies,  to  recover  any  gc^d^ 
money  which  may  have  been  paid  by  the  plaintiff  thereunder  (r).^ 

The  rules  of  law  affecting  the  right  to  rescind  a  contract  have  al- 
ready been  partially  considered  («),  and  will  be  more  fully  noticed 
in  a  subsequent  part  of  this  work(t). 

K  Ananmiityhe  set  aside  at  the  instance  of  the  grantor,  for  non-  when  it 
compliance  with  the  statute  as  to  the  memorial,  &c.,  the  grantee  lies  by 
may  in  general  maintain  an  action  for  money  had  and  ^received,  to  SmuUy,*^ 
recover  back  the  purchase-money  or  price  (w).^    And  even  if  the  r  0546*  ] 

(m)  Hunt  v.  Silk,  6  East,  449.  (r)  Payne  v.  Whale,  7  East,  274. 

(n)  Taylor  v.  Hare,  1  N.  R.  260.  («)  As  to  rescinding  a  contract  for  the 

10)  Teed  v,  Blandford,  2  Y.  &  J.  278.  sale  of  goods  upon  a  breach  of  warranty,* 

(/>)  Molton  V.  Camroux,  2  Exch.  487,  &c.,  ante,  402. 

496 ;  8.  C,  in  error,  4  Exch.  17  ;  Davis  v.  (t)  Post,  Chapter  6,  Division  1. 

Bryan,  6  B.  &  C.  651 ;  9  D.  &  R.  726.  (u)  Show  v.  Webb,  1  T.  R.  732  ;  Scnr- 

(q)   Ante,  148 ;  Corpe  v.  Overton,  10  field  v,  Gowland,  6  East,  241 ;  Davis  v. 

Rng.  262.  Bryan,  6  B.  &  C.  666,  per  Holroyd,  J. 

1  See  Bliss  9.  Negus,  8  Mass.  46 ;  Earl  v.  Page,  6  N.  Hamp.  467 ;  Dickinson  v.  Hall, 
14  Pick.  217. 

*  Ante,  604,  note ;  Moyer  «.  Shoemaker,  6  Barbour  Sup.  Ct.  319  ;  Raymond  v.  Bar- 
nard, 12  Johns.  276  ;  Gillet  v.  Maynard,  6  Johns.  85  ;  Foay  v,  De  Camp,  15  Serg.  &  R. 
227  ;  Danforth  v,  Dewey,  3  N.  Hamp.  79;  Davis  v.  Marstcn,  6  Mass.  199  ;  Bradford 
p.  Manly,  13  Mass.  139.  See  post,  641,  642 ;  Sims  v.  Hutchins,  8  Smedes  &  Marsh. 
318. 

*  If  money  is  advanced  on  a  contract,  which  is  invalid  by  reason  of  an  informalitv, 
It  may  be  i^covered  back.  Boisgerard  v.  New  Tork  Banking  Co.,  2  Sandford,  Ch. 
R.2S. 
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annuity  has  not  been  actually  set  aside,  the  grantee  has  this  reme- 
dy, if  the  grantor  has  communicated  to  the  grantee  that  the  memo- 
rial is  defective,  and  has,  on  that' ground,  treated  for  a  compromise  ; 
although  the  grantee  neither  demands  payment  of  the  arrears,  nor 
tenders  new  securities,  nor  delivers  up  the  old  ones,  nor  takes  any 
active  measures  to  set  aside  the  securities  before  he  sues  (x).  Bat 
if  the  grant  of  the  annuity  has  not  been  set  aside  by  the  Court,  it 
seems  that  the  consideration  tnoney  is  not  recoverable,  even  although 
the  memorial  be  defective  ;  unless  the  grantee  prove  that  the  grant- 
or has  refused  to  continue  the  payment  of  the  annuity  ;  or,  upon 
request  so  to  do,  has  declined  to  execute  valid  securities  (y).  And, 
in  such  a  case,  there  must  be  clear  proof  of  the  election  of  the 
grantor,  to  avail  himself  of  the  defect  in  the  memorial,  and  to  treat 
the  annuity  as  void  (2). 

But  in  these  cases  the  defendant,  though  liable  to  the  action,  is 
entitled  to  deduct  from  the  purchase-money  the  payments  made  by 
him  under  the  annuity  deed  (a). 

Where  a  scheme  for  establishing  a  torUine  was  put  forth,  stating 
shMes^&c  *^^^  *^®  money  subscribed  was  to  be  laid  out  at  interest ;  and,  after 
some  subscriptions  had  been  paid  to  the  directors  in  whom  the  man- 
agement of  the  concern  was  vested,  but  before  any  part  of  the 
money  was  laid  out  at  interest,  the  directors  resolved  to  abandon 
the  project ;  it  was  held,  that  each  subscriber  might,  in  an  action 
for  money  had  and  received,  recover  the  whole  of  the  money  ad- 
vanced by  him,  without  any  deduction  of  any  part  towards  the  pay- 
ment of  the  expenses  incurred  (6).^ 

So,  the  allottee  of  shares  in  a  projected  railway  company  may,  on 
the  scheme  being  abandoned,  recover  from  one  who  was  an  acting 
member  of  the  managing  committee,  the  deposits  paid  by  him  in 
respect  of  such  shares  (c). 

But  an  allottee  of  shares  in  such  a  company,  who  has  executed 

[  *647  ]  *»the  " parlimentary  contract"  and  the  "subscribers'  agreement," 

cannot  recover  back  his  deposits,  on  the  project  being  abandoned  (d). 

Nor  can  he  do  so  if,  although  he  has  not  executed  theaeinstruments, 


By  allot- 
tees of 


s 


(x)  Waters  v,  ManseU,  3  Taunt  56.  grantee  cannot  be  charged  against  the 

ly)  Weddel  v.  Lynam,  1  Esp.  309 ;  S.  grantor,  who  had  not  agreed  to  insure 

C.f   2nd  trial,    nom.    Widdle  v.  Lynam,  his  life. 
Peake,  Addl.  Ga.  30.    And  it  appears  to        (6)  Nockells  v,  Crosby,  3  B.  &  C.  SU ; 

be  unnecessary  in  such  a  case  to  tender  6  D.  &  R.  751.    See  Lloyd  v,  Sandilanda, 

back  the  old  deeds.  Gow,  13. 

(2)  Cowper  V,  Godmond,  9  Bing.  748 ;         (c)  Moore  v.  Garwood,  4  Exch.  681 ;  19 

S.   G.  3  M.  &  Sc.    219 ;    recognized  in  Lu  J.,  Exch.  15 ;  Walstab  v,  SpotUswoode, 

ChurchiU  v.  Bertrand,  3  Q.  B.  568,  573.  15  M.  &  W.  501 ;  Ghaplin  v.  Clarke,  4 

(a)  Hicks  v.  Hicks,  3  East,  12 ;  Wed-  Exch.  403 ;  Watson  v.  Earl  Gharlemont, 

del  V.  Lynam,  nwra;  Hills  v.  HiUs,  4  Esp.  12  Q.  B.  856,  870. 

196;  Byne  v.  Yiyian,  5  Yes.  jun.  608.         (d)    Garwood    v,  Ede,    1   Exch.    264; 

See  Burdon  ».  Browning,  1  Taunt  522,  Watts  v.  Salter,  10  G.  B.  477. 
that  premiums  on  a  policy  paid  by  the 


1  See  Carter  v.  Carter,  14  Pick.  424 ;  Wharton  v,  Hudson,  3  Rawle,  391 ;  Murray  ». 
Richards,  1  Wendell,  58.  The  action  for  money  had  and  receiyed,  lies  where  money 
has  been  deliyered  to  one  to  be  applied  to  a  particular  purpose,  and  he  has  ne^ected 
or  refused  so  to  apply  it  Strong  v.  Bliss,  6  Metoalf,*395,  per  Shaw,  C.  J. ;  Wales  ». 
Wetmore,  8  Day,  252 ;  Post,  553,  note. 
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he  has  received  scrip  certificates  stating,  "  that  the  *  subscrihers'  Moott 
agreement'  and  *  parliamentary  contract'  had  been  signed  by-the  per-  ^^  ^^"* 
son  to  whom  the  certificate  was  issued  (e)  ;"  nor  it"  all  the  money 
paid  as  deposits  on  the  shares  allotted,  has  been  spent  in  accordance 
with  the  terms  on  which  the  allotments  were  made  (/) ;  provided 
the  terms  in  question  were  such  as  the  directors  had,  by  law,  power 
to  impose  (g). 

Where,  however,  an  allottee  of  shares  in  a  projected  railway  com- 
pany had  been  induced  to  execute  the  "  parliamentary  contract"  and 
"  subscribers'  agreement,"  by  fraudulent  misrepresentations  on  the 
part  of  the  promoters  thereof;  he  was  held  to  be  entitled,  on  the 
project  being  abandoned,  to  recover  the  amount  of  his  deposits,  not- 
withstanding his  having  executed  those  instruments  (A). 

So  if  one  man  sell  shares  to  another  in  a  projected  joint-stock 
company,  and  the  project  is  afterwards  abandoned,  the  buyer  of 
such  shares  may  recover  the  purchase-money  from  the  seller,  in  an 
action  for  money  had  and  received,  although  the  seller  was  not  the 
original  holder  of  such  shares  (t). 

And  where  money  was  paid  for  the  purchase  of  shares  in  a  joint 
stock  company,  and  a  transfer  was  executed  by  the  seller,  to  which 
the  directors  of  the  company  refused  to  give  their  assent,  the  mon- 
ey so  paid  was  held  to  be  recoverable  from  the  seller,  in  this  form 
of  action  (k). 

So  this  action  lies  to  recover  back  a  sum  of  money  paid  for  the 
future  maintenance  of  a  bastard  child,  if  the  child  die  before  any 
expense  is  incurred  ;  or  a  sum  of  money  paid  to  parish  officers,  con- 
trary to  the  statute,  for  supporting  such  child,  where  expenses  equal 
to  the  amount  have  not  been  incurred  (I). 

A.  was  indebted  to  B.  in  a  sum  of  868Z.,  for  which  he  was  arres- 
ted. C,  who  was  clerk  to  B.'s  attorney,  directed  him  to  be  dis- 
charged on  paying  700Z.  only ;  B.  threatened  to  complain  to  C.'s 
employers  ;  to  prevent  which  C.  advanced  lOOt  ;  and  B.  agreed 
**that  it  should  be  repaid  whenever  the  balance  of  168Z.  should  be  [  0543  ] 
recovered  from  A.  After  the  death  of  B.  and  C.  the  balance  was 
recovered ;  and  it  was  held,  that  the  representatives  of  C.  might 
recover  the  lOOl.  from  the  representatives  of  B.,  on  a  count  for 
money  had  and  received  to  their  use,  and  that  there  was  no  ne- 
cessity to  declare  specially  (m). 

But  the  mere  fact  of  one  party  having  paid  money  to  another,  otj^ep 
under  a  contract  which  he  cannot  enforce  against  the  latter,  because  cases, 
of  its  non-compliance  with  the  provisions  of  the  Statute  of  Frauds, 
will  not  entitle  the  party  who  has  paid  such  money,  to  recover  the 
same  as  on  a  failure  of  consideration ;  for,  in  such  a  case,  the  con- 


re)  Clements  r.  Todd,  1  Exch.  268.  (k)  Wilkinson  v,  Lloyd,  7  Q.  B.  27. 

(/)   Jones  V.  Harrison.   2  Exch.  52 ;  (Q  Chappel  v,  Poles,  2  M.  &  W.  867 ; 

Willey  V.  Parratt,  3  Exch.  211.  Clark  v.  Johnson,  8  Bing.   424 ;  senMe, 

(g)  Ashpitel  v.  Sercombe,  5  Exch.  147.  that  the  whole  sum  so  paid  might  be  re- 

(A)    Wontner  v.  Shairp,  4  C.  B.  404.  covered  in  this  action,  the  contract  being 

And  see  Watts  u.  Salter,  10  C.   B.  477,  illegal  and  yoid ;  Chappel  v.  Poles,  tupra, 

518 ;  Jarrett  v,  Kennedy,  6  C.  B.  319.  (m)  Platts  v.  Lean,  8  C.  &  P.  561. 

(t)  Kempson     Saunders,  4  Bing.  5. 
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tract  is  not  void,  but  there  is  merely  a  deficiency  in  the  evidence 
thereof  (n).^   ^ 

And  a  party  who  enters  and  runs  in  a  race  an  unqualified  horse, 
is  not  entitled  to  recover  back  the  subscription  paid  by  him,  as  upon 
a  failure  of  consideration  (o). 

9.  The  count  for  money  had  and  received  is  also  maintainable, 
for  the  recovery  of  money  paid  under  a  mistake,  on  the  part  of  the 
payer,  of  a  material /act. 

And,  with  respect  to  payments  made  by  miatake,  this  difference 
exists,  namely,  that  if  the  plaintiff"  were  merely  ignorant  of  the 
law,  or  legal  effect  of  all  the  circumstances  under  which  he  paid  the 
money,  he  cannot  recover  back  the  money  so  paid ;  ^  but  if  he  were 
mistaken  as  to  a  material  fact,  and  the  money  was  paid  under  the 
influence  of  that  mistake,  it  may  be  recovered  back,  although  the 
mistake  was  as  to  a  fact  within  his  knowledge  (p).^ 


(n)  Sweet  v.  Lee,  3  M.  &  G.  452 ;  4 
Scott,  N.  R.  77,  90. 

(o)  Goldsmith  v.  Martin,  4  M.  &  G.  5  ; 
4  Scott,  N.  K  620 ;  Wellar  v,  Deakina,  2 
a.&  P.  618. 

(p)  Bell  V.  Gardiner.  4  M.  &  G.  11,  24 ; 
Kelly  V.  Solari,  9  M.  &  W.  54,  66  ;  Lucas 
V,  Worswick,  1  Moo.  &  Rob.  293  ;  Lowry 
V.  Bourdieu,  DougL  471,  per  BuUer,  J.; 
Bize  V.  Dickason,  1  T.  R.  2S6,  287,  per 
Mansfield,  C.  J.:  ]3ilbie  v.  Lumley,  2  East, 
470,  471,  par  Lord  Ellenborough,  C.  J.; 
Stevens  v.  Lynch,  12  East,  39,  per  Curi- 
am; Brisbane  v.  Dacres,  5  Taunt  143; 
Gomery  v.  Bond,  3  M.  &  S.  378 ;  The  East 
India  Company  v.  Tritton,  3  B.  &  C.  290, 
per  Holroyd,  J,;  a  C.  6  D.  &  R.  214;  Wil- 


kinson V,  Johnston,  3  B.  &  G.  434,  per 
Abbott,  C.  J.;  a  C.  5  D.  &  R.  403 ;  Mibes 
V.  Duncan,  6  B.  &  C.  671.  677.  678.  Sir 
W.  D.  Evans,  in  his  edition  of  Pothier 
(vol.  2,  369  to  407),  denies  the  soondneas 
of  this  distinction  (which  is  clearly  es- 
tablished in  the  English  law),  and  con- 
tends that  money  paid  under  a  mere  mis- 
take of  law  without  any  moral  da^  to 
pay  it,  ought  to  be  recoverable  back,  fle 
argues  that  the  legal  ignorance  of  one 
man  under  no  moral  obligation,  and  not 
intending  a  gratuitous  donation,  ought 
not  to  be  to  another  a  title  of  adventi- 
tious acquisition.  Some  of  the  writerB 
on  civil  law,  and  M.  Doesseau.  a  oelebrt' 
ted  French  lawyer,  support  this  opinion. 


1  Money  paid  on  a  contract  invalid  by  the  statute  of  frauds,  can  bo  recovered  hy 
tho  party  who  paid  it,  only  dn  a  refusal  of  a  specific  performance  of  his  contract, J>7 
the  party  receiving  the  money ;  Beaman  ».  Buck,  9  Smedes  &  Marsh.  207  ;  ante,  276, 
in  note ;  Abbott  v.  iJraper,  4  Denio,  61 ;  or  an  inability  on  his  part  to  perform  it.  or 
a  mutual  abandonment  of  the  contract.  Sims  v.  Hutchins,  8  Smedes  &  MarsL  32S; 
Battle  V.  Rochester  City  Bank,  5  Barbour,  414.    See  ante,  276,  544,  notes, 

2  mil  w.  Green,  4  Pick.  114;  Parsons  ».  Gloucester  Bank,  10  IHck.  533;  I^  »• 
Stuart,  2  Leigh,  76  ;  Hosmer,  C.  J.,  2  Conn.  073 ;  Hubbard  v.  Martin,  8  Yerger,  498; 
Clarke  v.  Dutcher,  9  Cowen,  674  ;  Dickens  v.  Jones,  6  Yerger,  48iJ ;  Elliot «.  Swartoot. 
10  Peters,  i;37;  Mowatt ».  Wright,  1  Wend.  355;  Jones  v.  Watkins,  1  Stewart,  81; 
Ladd  V.  Kenney,  2  N.  Ham  p.  3tl ;  Norton  v,  ALarden,  15  Maine,  45 ;  Bean  r.  Jonej,  8 
N.  Hamp.  149;  Silliman  p.  Wing,  7  Hill,  159;  Onondaga  v,  Briggs,  2  Denio,  26; 
Ege  V.  Kooutz,  3  Barr,  109 ;  Robinson  v.  City  Council  of  Charleston,  2  Richardwn, 
317.  If  a  person  voluntarily  pays  money  in  order  to  obtain  the  performance  of  » 
agreement  for  which  he  has  no  legal  remedy,  he  cannot  recover  it  biusk.  Hall  p. 
Shultz,  4  Johns.  240.     See  Vest  v.  Wier,  4  Blackf.  135. 

If  the  mistake  be  of  the  law  of  another  country,  or  of  another  of  the  United  State*, 
the  money  paid  may  be  recovered  back.  Haven  v.  Foster,  9  Pick.  112.  For  ignorance 
of  the  law  of  a  foreign  government  is  ignorance  of  fad;  and,  in  this  respect,  the 
laws  of  the  other  States  of  the  Union  are  foreign  laws.  Id. ;  Norton  v.  Marden,  lo 
Maine,  45.    In  Northop  v.  Graves.  19  Conn.  6^^,  it  was  held  that,  if  money  is  pMd 


See  Culbreath  v,  Culbreath,  7  Georgia,  74 ;  Holbrook  t>.  Allen,  4  Florida,  87 ;  U.  Statei 

V,  Bartlett,  Davies,  9.  «   j     « 

»  Potter  ».  Everett,  2  Hall,  262 ;  Dickens  v.  Jonea,  6  Yerger,  488 ;  Burr  r.  veeder,  a 
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Bilbie  v.  Lumley  (q)  is  a  leading  case  upon  this  subject.     It  ^wae  Monet 
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an  action  by  an  underwriter,  upon  a  policy  on  a  ship,  to  recover 

back  money  he  had  paid  to  the  defendant,  as  for  a  loss  by  capture. 

A  material  fact  had  been  concealed  from  the  underwriter,  and  such  r-  orj.Q  1 

concealment  would  have  afforded  him  a  defence ;  but  after  he  had  L  -^ 

been  apprised  of  the  concealment,  he  paid  the  money, — not  being  at 

the  time  aware  of  the  legal  effect  thereof;  and  it  was  held,  that  he 

could  not  recover  back  the  amount. 

Brisbane  v,  Dacres  (r)  is  to  the  same  eflfect.  The  captain  of  a 
king's  ship  brought  home  in  her  public  treasure  upon  the  public  ser- 
vice, and  treasure  belonging  to  private  persons,  for  his  own  emolu- 
ment ;  he  received  freight  for  both,  and  paid  over  one  third  of  it, 

Pothier     ftdmits    the     distinction.      By  reeu,     Lortqu^une  personne  quit  P^f  erreur, 

the  French  law   (Code  Civilf  Tit.  4,  Li  v.  se  croyait  debitrieet   a  requiii€  un  dette,  elle  a 

3,    Article    1376);    "eelui  qui  recoil  par  U  droit  de  r^p^Uion  cohtre  le  crfynder" 
erreur  ou  sciemmenU  ce  qui  ne  lui  ettpas  du^         {q)  2  East,  469. 
%*obUge  a  le  resUtuer  h  celui  qui  I* a  indununt         (r)  5  Taunt.  143. 

—  -  -  —   -  —  ■  -^  -■_-,_,,_ ^__^ 

Wend.  412 ;  Franklin  o.  Raymond,  3  Wend.  69 ;  Mowatt  v.  Wright,  1  Wend.  355 ; 
Sprague  v.  Birdsall,  2  Cowcn,  419  ;  (Jtioa  Bank  v.  Van  Geison,  18  Johns.  485  ;  Tinslar 
V.  May,  8  Wend.  561 ;  Pearson  v.  Lord,  6  Mass.  81 ;  Garland  v.  Salem  Bank,  9  Mass. 
40S;  Bond  v.  Haya,  12  Mass.  3G;  Lazell  v.  Miller,  15  Mass.  208 ;  Norton  v.  Mardon, 
15  Maine,  4»5  ;  Thomas  v.  Brady,  10  Barr.  164  ;  Wilson  v.  Sergeant,  12  Alabama,  778 ; 
Goddard  v.  Merchants  Bank,  2  Sandf.  Sup.  Ct.  247  ;  West  v.  Houston,  4  Harrington, 
170 ;  Bank  of  Commerce  v.  Union  Bank,  3  Comstock,  2^0.  Money  paid  by  one  party 
to  another,  through  a  mutual  mistake  of  facts,  in  respect  to  which  both  were  equally 
boand  to  inquire,  may  be  recoTered  back.  City  Bank  v.  Bank  of  Albany,  1  Hill,  287. 
See  Wheadon  v.  Olds,  20  Wend.  174. 

If  a  guardian  sell  the  lands  of  his  ward  under  a  .license  of  Court,  without  taking 
the  oath  and  giving  the  bonds  as  required  by  law,  it  seems  that  the  purchaser,  after 
having  paid  a  part  of  the  consideration,  may  refuse  to  take  a  deed,  and  may  recover 
back  the  money  paid  by  him.    Williams  v.  Reed,  5  Pick.  480. 

Uncertainty  of  the  parties  about  a  fact,  which  is  afterwards  made  certain,  does 
not  defeat  a  ctomprouiise  of  the  suit,  and  give  a  right  to  recover  back  the  money  paid 
in  pursuance  of  it,  though,  if  the  fact  had  been  known  at  the  time  of  the  compro- 
mise, it  would  not  have  been  made.    Mowatt  v,  Wright,  1  Wend.  433. 

If  a  purchaser  of  goods  give  a  negotiable  note  for  ths  price,  and  he  afterwards 
discovers  that  the  goods  were  overcharged,  or  that  too  large  a  sum  is  included  in 
the  note  by  mistake,  he  will  immediately,  before  paying  the  note,  have  a  right  of 
action  against  the  vendor  to  recover  back  the  amount  thus  overpMd ;  and  although 
the  mistake  might  be  corrected  in  an  action  on  the  note  by  the  original  promisee,  yet 
if  the  promisor  pay  the  whole,  even  after  he  has  discovered  the  mistake,  this  will  not 
defeat  his  right  of  action.     Whitcomb  v.  Williams,  4  Pick.  228. 

To  deprive  a  party  of  his  action,  for  money  paid  voluntarily  beyond  what  is  due, 
on  the  ground  of  knowing  that  it  was  not  due,  it  must  appear  that  it  was  paid 
with  a  full  knowledge  that  it  ought  not  to  be  paid.  Waite  v.  Leggett,  8  Oowen,  195. 
See  Wheadon  v.  Olds,  20  Wend.  174.  That  the  party  paying  had  the  means  of  know- 
ing this,  and  might  have  availed  himself  of  those  means,  by  a  careful  attention  to 
the  state  of  the  accounts  and  transactions  between  him  and  the  creditor,  is  no  answer 
to  the  action,  provided  there  be  in  fact  a  mistake  in  the  payment.  Waite  t^.  Leggett, 
8  Cowen,  195.  Where  an  administrator,  supposing  an  estate  solvent,  pays  a  cr^itor 
of  the  estate  more  than  his  distributive  share,  upon  final  settlement,  the  administra- 
tor may,  in  his  individual  charaeterj  recover  back  the  excess  in  an  action  for  money  had 
and  received.    Rogers  v.  Weaver,  5  Ham.  536 ;  Walker  v.  Hill,  17  Mass.  380. 

But  if  an  executor,  under  a  belief  that  the  estate  is  solvent,  request  a  person  to 
procure  a  note  given  by  the  testator,  which  is  accordingly  procured  by  paying  the  fUll 
amount  due  upon  it,  and  the  estate  afterward  prove  to  be  insolvent,  the  executor  can 
maintain  no  action  against  the  person  thus  procuring  the  note  to  recover  back  the 
diflference  between  the  sum  paid  for  it,  and  the  dividend  decreed  upon  it.  Austin  v 
Henshaw.  7  Pick.  46.  See  Rose  v.  Shore  1  Call,  510 ;  Tybout «.  Thompson,  2  Browne, 
27  ;  Eagle  Bank  v.  Smith,  6  Conn.  71 ;  Smith  v.  Seaton,  Minor,  77 ;  Ash9  v.  Livings 
ton,  2  Bay,  80. 
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MoMBT  according  to  a  usage  theretofore  established  in  the  navy,  to  the 
HAD  AND  admiral  under  whose  command  he  sailed.  He  afterwards  discov- 
ered, however,  that  the  law  did  not  compel  captains  to  pay  to  admi- 
rals one-third  of  such  freight ;  and  he  thereupon  brought  an  action 
for  money  had  and  received,  to  recover  it  back  from  the  admiral's 
executrix ;  and  it  was  held  by  the  court, — Chambre,  J.,  dissenting,— 
that  he  could  not  recover  back  the  private  freight,  because  the  whole 
of  that  transaction  was  illegal ;  nor  the  public  freight,  because  he 
had  paid  it  with  full  knowledge  of  the  facts,  although  in  ignorance 
of  the  law,  and  because  it  was  not  against  conscience  for  the  execu- 
trix to  retain  it. 

So  where  the  plaintifiF  was  surety  in  a  bond  given  by  A.  to  the 
defendants,  the  guardians  of  a  union,  conditioned  for  the  accounting 
to  them  of  monies  received  by  A.  as  treasurer  of  the  union ;  and 
certain  monies  were,  by  the  authority  of  the  defendants,  paid  into 
a  bank  in  which  A.  was  a  partner,  to  the  account  of  the  defendants; 
and,  the  bank  having  stopped  payment,  the  plaintiff  was  called  up- 
on by  the  defendants  to  pay,  and  did  pay,  the  monies  in  question,  as 
surety :  it  was  held  that,  the  plaintiff — having  paid  the  same  in 
ignorance  of  the  fact,  that  these  monies  had  never  been,  either  actr 
ually  or  constructively,  received  by  A.  alone, — might  recover  against 
the  defendants  in  this  action  (s). 

So,  if  a  tenant  voluntarily  pay  the  land  tax,  and  for  a  long  period 
afterwards  pay  his  rent  in  full,  without  claiming  any  deduction  on 
account  of  the  payments  he  has  made,  as  he  might  have  done,  he 
cannot  afterwards  recover  from  his  landlord  the  monies  so  paid  (0* 

So,  in  Milnes  v.  Duncan  (ti),  it  appeared  that  a  bill  of  exchange 
had  been  drawn  in  Ireland,  upon  the  stamp  required  by  law,,  which 
[  ^SBO  ]  was  less  in  amount  than  the  stamp  required  for  such  *^a  bill  drawn 
in  England ;  but  there  was  nothing  on  th3  face  of  the  bill  to  show 
that  it  had  been  drawn  in  Ireland.  The  holder  in  England  negleo* 
ted  to  present  it  for  payment,  and  held  it  a  month  after  it  was  due. 
The  acceptor  having  become  bankrupt,  the  holder  applied  for  pay- 
ment to  the  indorser,  who  had  transferred  it  to  him.  The  latter 
refused  to  pay  it,  alleging  that  the  holder  had  made  it  his  own  bj 
his  laches.  The  holder  then  threatened  to  sue  him,  alleging  that 
the  bill  was  void,  on  the  ground  that  it  was  drawn  on  an  imj)roper 
stamp.  The  indorser  inspected  the  bill,  and  finding  that  the  stamp 
was  not  that  required  for  a  bill  of  the  same  amount  drawn  in  Enff- 
land,  but  ignorant  of  the  fact  that  it  had  been  drawn  in  Ireland, 
paid  the  amount  to  the  holder:  and  it  was  held,  that  this  money 
having  been  paid  in  ignorance  of  the  fact,  it  might  be  recovered 
back  in  an  action  for  money  had  and  received. 
Although  And  in  the  above  case,  Bay  ley,  J.,  said,  "  If  a  party  pay  money 
J^^  ^  under  a  mistake  of  the  law,  he  cannot  recover  it  back.  But  if  he 
knowledge  P^7  ii^oney  under  a  mistake  of  the  real  facts,  and  no  laclies  is  im- 
putable to  him,  in  respect  of  his  omitting  to   avail  himself  of  the 

(s)  Mills  V.  Gtuffdians  of  Alderbuxy    Spragg  v.  Hammond,  2  B.  &  B.  59. 
Union.  3  Exoh.  6d0.  (u)  6  B.  &  C.  671 ;  9  D.  &  B.  731. 

(I)  Denbgr  r.  Moore,  1  B.  &  Aid.  123 ; 
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means  of  knowledge  within  his  power,  he  may  recov^er  back  such  Monxt 
money."  "^  ^^ 

But  the  rule  on  this  subject  has  ceased  to  be  thus  limited ;  it  be- 
ing now  held,  that  the  possession  of  the  means  of  knowledge  by  the 
party  who  paid  the  money,  can  be  regarded  only  as  affording  a 
strong  observation  to  the  jury,  to  induce  them  to  believe  that  he 
had  actual  knowledge  of  the  circumstances ;  but  that  there  is  no 
conclusive  rule  of  law,  that  because  a  party  has  the  means  of  know- 
ledge he  has  the  knowledge  itself  (x),^ 

And,  accordingly,  where  it  appears  thafr  money  has  been  paid  by 
the  plaintiff  to  the  defendant,  under  a  bond  fide  forgetfulness  of 
facts  which  disentitled  the  latter  to  receive  it,  such  money  may  be 
recovered  back  in  an  action  for  money  had  and  received  (y). 

A  person  who,  without  knowledge  of  the   forgery,  discounts  a  Action  hy 
forged  navy  bill,  bank  note,  bill  of  exchange,  or  promissory  note,  J^ygf^^y^^ 
for  another,  may  recover  back  the  money,  as  paid  by  mistake,  al-  disoounts 
though  the  defendant  was  not  aware  of  the  forgery  when  he  trans-  a  forged 
ferred  the  instrument,  and  his  indorsement  was  not  taken,  for  in  such  ^^"»*°' 
case  there  is  a  failure  of  the  consideration  (2).     80,  where  the  plain- 
tiffs, who  were  bill-brokers,  discounted  for  the  defendant  a  bill  of 
exchange,  which  the  latter  did  not  indorse ;  **and  the  signatures  of  [  *551  ] 
the  drawer  and  acceptor,  the  latter  of  whom  kept  an  account  with 
the  plaintiffs,  were  forged ;  it  was  held,  that  the  defendant  was  lia- 
ble to  refund  the  money,  and  that  the  fact  of  his  having  paid  over  ^ 
the  amount  to  the  indorsee,  for  whom  he  was  broker,  did  not  exon- 
erate him  (a).^     And  if  a  banker  mistakenly  take  'up  and  pay  a 
dishonored  bill,  for  the  honor  of  a  customer  whose  name  is  forged 
(such  bill  having  been  presented  to  him  as  bearing  the  genuine  in- 
dorsement of  the  customer,)  and  the  banker  discover  and  give  notice 
of  the  forgery  to  the  former  holder,  so  as  to  enable  him  to  give  due 
notice  of  non-payment  to  the  prior  parties ;  it  seems  that  the  mon- 
ey so  paid  is  recoverable  by  the  banker,  from  the  party  to  whom  he 
paid  it  (J).     But  bankers  who  pay  a  forged  acceptance  of  a  customer, 

(x)  Per  Tindal,  C.  J.,  BeU  v.  Gardiner,  man,  9  B.  &  C.  906. 
4  M.  &  G.  11,  24.  (a)  FuUer  v.  Smith,  R  &  M.  49. 

(y)  KeUy  v.  Solari,  9  M.  &  W.  64,  55 ;        (b)  Wilkinson  v,  Johnston,  3  B.  &  C. 

and  Lucas  v.  Worswick,  1  M.  &  Rob.  293.  42S ;  S.  C.  6  D.  &  R  403 ;  cited  in  Cocks 

(z)  Jones  V.  Ryde,  1  Marsh.  157  ;  S.  C.  1;.  Masterman,  9  B.  &  C.  908,  per  Bayley, 

6  Taunt  488 ;  cited  in  Cocks  v.  Master-  J.;  4  M.  &  R.  679. 


1  But  see  "West  v,  Houston,  4  Harrington,  170 ;  Peterborough  v,  Lancaster,  14  N. 
Hamp.  382,  where  it  was  said  that  if  the  money  is  paid,  with  a  ftiU  knowledge  of  aU 
the  facts,  or  with  the  reasonable  means  of  knowledge  of  all  the  facts,  it  cannot  be  re- 
covered back.    See  Boyer  v.  Pack,  2  Denio.  107. 

'  Where  payment  of  a  note  is  made  in  counterfeit  bank  bills,  the  person  making 
payment  being  innocent,  the  payee  may  recover  of  him  the  amount  of  such  bills  in 
an  action  for  money  had  and  receiyed.  Young  v.  Adams,  6  Mass.  182 ;  S.  P.,  Mudd 
17.  ReeTes,  2  Har.  &  Johns.  368 ;  Hargrave  ».  Dusenbury,  2  Hawks,  326 ;  Markle  v. 
Hatfield,  2  Johns.  466  ;  Keene  v.  Thompson,  4  GiU  &  Johns.  463.  But  the  one  who 
has  received  such  counterfeit  bills  or  notes  in  payment  of  his  debt,  must  return  or 
offer  to  return  them  in  a  reasonable  time,  or  he  will  forfeit  his  right  to  recover  the 
amount  of  them  from  the  payer.  Salem  Bank  v,  Gloucester  Bank,  17  Mass.  1 ; 
Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33 ;  Raymond  v.  Baar,  13  Serg.  &  R.  818. 
A  person,  who  has  been  paid  a  demand  in  depreciated  bank  notes,  maj  obtain  redresf 
in  this  form  of  action.    Bank  of  Missouri  v.  Benoist,  10  Miaaouri,  5\9, 
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made  payable  at,their  house,  to  a  bond  fide  holder,  and  who  do  not 
discover  and  give  notice  of  the  forgery  until  it  is  too  late  for  the 
holder  to  give  notice  of  non-payment,  cannot  recover  back  the 
amount  from  him  (c).  And  where  a  bill,  purporting  to  have  been 
accepted  by  A.,  was  presented  for  payment  to  his  bankers,  on  the 
day  when  it  became  due,  and  the  latter,  believing  it  to  be  the  gen- 
uine acceptance  of  A.,  paid  the  amount;  but  on  the  following  day, 
having  discovered  that  the  acceptance  was  a  forgery,  they  gave  no- 
tice of  that  fact  to  the  party  to  whom  they  had  paid  the  bill,  and 
required  him  to  return  the  money  ;  it  was  held,  that  the  holder  of 
the  bill  was  entitled  to  know  on  the  day  when  it  became  due,  whether 
it  was  honored  or  dishonored ;  and  that,  no  notice  of  the  forgery 
having  been  given  on  the  day  the  bill  became  due,  the  parties  who 
had  paid  the  money  were  not  entitled  to  recover  (d). 

But  if  the  drawee  of  a  bill  accept  it,  under  a  mistaken  notion 
that  it  ia  drawn  by  his  creditor ;  he  cannot  recover  the  amount  from 
a  bond  fide  holder,  to  whom  he  has  paid  it,  on  its  appearing  that  the 
drawer's  name  was  a  forgery  ;  because  it  was  incumbent  on  him  to 
be  satisfied  that  the  bill  was  in  the  drawee's  hand,  before  he  accepted 
or  paid  it  (e). 

In  general,  a  banker  who  pays  a  forged  cheque  which  purports  to 
be  the  cheque  of  a  customer,  must  bear  the  loss  (/)  '}  and  we  have 


(c)  Smith  V.  Mercer,  6  Taunt.  76 ;  Wil- 
kinson r.  Johnston,  3  B.  &  C.  435,  437. 

(d)  Cocks  V.  Masterman,  supra. 

(e)  Price  v.  Neal.  8  Burr.  13o4,  1367. 
&  C.  1  Bl.  39();  Barber  v.  Gingell,  3  Esp. 


60;  Wilkinson  v.  Johnston,  3  B.  &  C.  434, 
per  Abbott,  C.  J.;  S.  C.  o  D.  &  R.  n03. 

(/)  Hall  9.  Fuller,  6  B.  &  C.  750 :  Su  C. 
8  U.  &  R.  464 ;  Young  v.  Grote,  12  Moore. 
489,  491 ;  &  C.  4  Bing.  253. 


1  See  Levy  v.  Bank  of  the  United  States,  4  DaU.  234 ;  S.  C,  1  Binn.  27.  When  a 
payment  is  made  bond  fide  to  a  bank  in  not^es  purporting  to  be  its  own,  and  they  are 
received  as  cash,  but  afterwards  are  discovered  to  be  forged,  the  bank  cannot  main- 
tain an  action  against  the  payer  for  the  amount.  Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat.  333 ;  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33. 

Persons  who  change  or  pay  a  check  on  a  bank,  which,  though  genuine,  was  frauda- 
lently  obtained,  or  improperly  held,  by  ihe  individual  from  whom  they  received  it, 
are  liable  in  this  action  for  its  whole  amount  to  the  real  owner.  Thus,  a  banker's 
check,  dated  the  16th,  for  £50,  payable  to  A.  or  bearer,  was  changed  on  the  22dof 
I^'ovember,  by  a  tradesman,  for  a  strange  woman,  who  purchased  some  goods  at  his 
shop,  and  next  day  he  received  cash  for  it  at  his  bankers.  On  the  25th  A.,  the  payee, 
gave  notice  to  the  bankers  to  stop  payment  of  the  check :  held,  in  an  action  by  A.  against 
the  tradesman  for  money  had  and  received  to  his  use,  first,  that  it  was  not  incumbent 
on  the  plaintiff  to  show  how  the  check  got  out  of  his  possession  ;  and  seeondy  that  if 
the  jury  were  satisfied  that  the  defendant  had  taken  the  check  (which  was  ovci^dne 
five  days)  under  such  circumstances  as  ought  to  excite  the  suspicion  of  a  prudent 
man,  even  though  he  gave  a  valuable  consideration  for  it,  and  acted  b(jna  fde,  the 
true  owner  had  a  right  to  recover  the  amount ;  for  a  banker's  check,  over  due,  stands 
on  the  same  footing  as  a  bill  or  note  put  into  circulation  after  its  date  has  expired, 
and  the  holder  must  show  title  in  the  party  from  whom  he  took  it  before  he  can  re- 
tain the  proceeds.  Down  v.  Hailing,  6  DowL  &  Ryl.  455 ;  S.  C,  4  Barn.  &  Cress.  330; 
2  Car.  &  Payne,  11. 

But  in  the  following  more  recent  decision  in  the  same  Court,  the  preceding  case 
was  quoted  by  Sir  J.  Scarlett,  from  4  Bam.  &  Cress.  Q^ports,  and  was  not  adverted 
to  by  the  Court,  who  appear  to  have  changed  their  opinion,  and  to  have  advanced  a 
totally  different  doctrine.  The  plaintiff  was,  by  means  of  a  fraud,  induced  to  draw 
and  pay  away  two  checks  on  his  banker,  amounting  to  £1,830.  Six  days  after  the 
date  of  the  checks,  the  defendants,  acting  bona  fide,  gave  cash  for  them  to  a  third  per- 
son, (who  had  not  given  value  for  them,)  presented  the  checks,  and  obtained  payment 
In  an  action  by  the  plaintiff  to  recover  back  his  money :  hdd,  that  the  checks  coald 
not  be  treated  aa  bills  over-due,  and,  therefore,  taken  by  the  defendants  at  their  peril, 
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seen  that,  if  a  banker  pay  a  cheque  which  has  been  improperly  at-  Monet 
tered  by  a  third  person  as  to  the  amount,  he  has  no  *claim  against  "^  ^^^ 
the  customer  who  drew  it,  except  for  the  original  sum,  unless  the 
forgery  was  caused  or  facilitated  by  some  negligence  on  the  part  of  j-  05^2  1 
the  customer  (g).     But  where  the  defendant,  knowing  a  cheque  to  *•  -^ 

be  post-dated,  and  that  the  drawers  were  insolvent,  presented  it  for 
payment  to  the  plaintiffs,  who  were  bankers,  and  who,  without  know- 
ledge of  these  facts,  paid  the  amount,  although  they  had  no  funds 
of  the  drawers  in  their  hands  at  the  time,  but  only  expected  some 
in  the  course  of  the  day;  it  was  held,  that  they  were  entitled  to  re- 
cover from  the  defendant  the  amount  so  paid,  as  money  had  and 
received  to  their  use  (A). 

And  so,  if  a  sheriff  sell  goods  under  a  fieri  facias,  and  pay  over  ^7  slier- 
the  proceeds  to  the  execution  creditor,  in  ignorance  of  an  act  of  *' 
bankruptcy  committed  by  the  defendant  in  the  action ;  and  the  sher- 
iff is  afterwards  compelled  to  pay  the  amount  to  the  assignees ;  he 
may  recover  it  from  the  execution  creditor,  as  money  paid  in  ignor- 
ance of  facts  (i)  ;  even  although  the  latter,  after  repaying  the  money, 
cannot  be  placed  in  statu  qm  (k). 

But  if  a  party  voluntarily  pay  money,  which  the  law  would  not  Voluntary 
have  comptdled  him  to  pay,  but  which  in  justice  he  ought  to  have  pa-ymenta. 
paid — such  as  a  debt  barred  by  the  Statute  of  Limitations,  bank- 
ruptcy, infancy,  or  the  like — he  has  no  remedy  to  recover  it  back  (Z), 
even  although  the  demand  arose  out  of  an  illegal  transaction  (m). 

And  if  a  party,  with  full  knowledge  of  the  facts,  voluntarily  pay 
a  demand  unjustly  made  on  him,  and  threatened  or  attempted  to  be 
enforced  by  bond  fide  legal  proceedings  (w),  he  cannot  recover  the 
amount  as  money  paid  by  compulsion,  although,  at  the  time,  he  pro- 
tested against  his  responsibility  (p)}     Where,  therefore,  the  plain- 

(g)    HaU  V.  PuUer,  supra;  Maltby  v.  661.    So  by  the  French  law:  "Za  r^pi- 

Carstairs,  7  B.  &  C.  73o  ;  1  M.  &  R.  511 ;  tUion  n*est  pas  admite  a  Vegard  des  obUgor 

Toang  V,  Grote,  12  Moore,   481;  S.  C.  4  tiofu  n2^^]iTQ\\tB  qui  (mi  et€  volunULiremtnt  ao- 

Bing.  253.  quiUiea,'*    Code  Ciyil,  Book  3,  tit.  3,  art. 

(A)  Martin  v.  Morgan,  3  Moore,  635 ;  1235. 
S.  C.  Gow,  123.  (m)   lb.;  Dawson  v.  Remnant,  6  Esp. 

(1)  Brydges  v,  Walford,  6  M.  &  S.  42 ;  25,  26,  n.;  Brisbane  v.  Daores,  5  Taunt 

and  see  Notley  v.  Buck,  8  B.  &  C.  160 ;  2  143. 
M.  &  R.  68.    See  Crowder  v.  Long,  Id.  598.        (n)  See  per  Patteson  and  Coleridge,  Js., 

{k)  Standish  v.  Ross,  8  £xch.  627,  534.  Duke  de  Cadaval  v,  Collins,  4  A.  &  E. 

Money    mistakenly  credited  in  ,  account  858,  866,  867. 

between  paymaster  and  military  officer,        (0)  Brown  v,  M'Kinally,  1  Esp.  279  ; 

when  not  recoyer&ble  back  ;  Skyring  v,  Knibbs  v.  Hall,  Id.  84 ;  Jeudwine  v.  Slade, 

Greenwood,  4  B.  &  C.  281 ;  S.  C.  6  D.  &  R.  2  Id.  572  ;  Cartwright  v.  Rowley,  Id.  723 ; 

401;  Shaw  v.  Picton,  Id.   715;    Shaw   v.  Lothain  v.  Henderson,  3  B.  &  P.  520; 

Dartnell,  6  Id.  65;  S.  C.  9  D.  &  R.  54.  Brisbane  v.  Dacres,  6  Taunt  147  ;  Gra- 

(/)  Bize  V.  Dickason,  1  T.  R.  286 ;  Far-  ham  v.  Tate,  1  M.  &  S.  610 ;  Skyring  v. 

mer  v.  Arundel,  2  Bl.  825  ;  2  Burr.  1012  ;  Greenwood,  4  B.  &  C.  290 ;  Milner  v.Dun- 

Bul.  N.  P.  132 ;  Munt  v.  Stokes,  4  T.  R.  can.  Id.  679,  per  Holroyd,  J. 

but  that  the  real  question  in  the  cause  was,  whether  they  had  acted  bond  fide,  and 
with  due  caution.  Rothschild  v.  Oomey,  9  Barn.  &  Cress.  388 ;  and,  by  Littledale  J., 
"  It  has  been  urged  as  a  matter  of  law,  that  a  party  taking  a  check  over-due,  has  it 
with  the  same  title,  and  no  other,  as  the  person  from  whoih  he  reoeiyed  it  But 
alUiough  the  rule  of  law  is  certainly  so  with  respect  to  bills  of  exchange  and  promis- 
sory notes,  I  think  it  cannot  be  applied  to  checks.'^  Id.  891.  See  alio  the  observa- 
tions of  the  Ch.  J.  to  the  same  purport    Id.  390. 

^  See  Wyman  9.  Famsworth,  3  Barbour,  369 ;  Abell  v.  Douglass,  4  Denio,  305 ; 
Fleetwood  v.  City  of  New  York,  2  Sandford  Sup.  Ct  476 ;  Colwell  v.  Peden,  3  Watts, 
827 ;  Elliott  v.  Bwartwout,  10  Peters,  (U.  S.)  187. 
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Monet        tiflf  was  about  to  compound  with  his  creditors,  and  the  defendant, 

MAD  AND      ^jjQ  ^^  ^  creditor,  refused  to  sign  the  composition  *^deed  unless  he 

^^^.^^V  was  paid  in  full;  whereupon  the  plaintiff  gave  a  bill  to  the  defend- 

r  0553  1  a^t's  agent,  for  the  diflference  between  the  amount  of  the  composi- 

L  ^  tion  and  the  full  amount  of  the  debt,  and   subsequently  paid  the 

same :  it  was  held,  that  the  plaintiff  could  not  recover  the  amount 

so  paid,  inasmuch  as  the  payment  was  voluntary,  and  made  with  full 

knowledge  of  the  facts ;  and  that  it  made  no  diffensnce  that  the 

sum  in  question  had  not  been  recovered  by  action  (j). 

TAiNBD  Br  1^-  There  are  also  cases  in  which  money  obtained  hjfraitd  is  re- 
FRAUD,  coverable  in  an  action  for  money  had  and  received  (r),  although  the 
fraud  were  committed,  not  by  the  defendant  personally,  but  by  his 
partner(«),  or  agent  (t).^  So  if  the  defendant  has  obtained  payment  of 
money,  by  means  of  a  false  or  forged  representation  of  authority  from 
the  plaintiff  ;  the  latter  may  adopt  the  agency  and  sue  the  defend- 
ant in  this  action,  provided  he  be  not  actually  shown  to  have  com- 
mitted a  felony  (u).  And  if  money  be  obtained  by  fraud  from  a 
party  who  has  a  present  right  to  hold  it,  this  action  will  lie,  even 
although  the  defendant  be  really  entitled  to  the  money  ;  provided 
his  right  thereto  depend  upon  a  question  not  of  common-law  juris- 
diction  (v)? 

So,  where  money  has  been  paid  as  a  consideration  for  the  doing  of 
some  act  for  the  use  of  the  plaintiff,  and  it  appears  that  the  defen- 
dant has  undertaken  what  he  could  not  perform,  and  has  thus  im- 
posed on  the  plaintiff ;  the  latter  may  at  once  sue  the  defendant  for 
such  money,  although  it  was  agreed  that  it  should  be  repaid  at  a  fu- 

(q)  Wilson  v,  Ray,  10  A.  &  E.  82  ;  and  Winter.  1  Camp.  124, 127. 

see  Gibson  v.  Bruce,  5  M.  &  G.  399,  404.  (u)  Per  Cur.,  Vaughan  v,  Mattkews,  13 

(r)  See  BiUing  v.  Ries,  Car.  &  M.  26.  Q.  B.  187,  189. 

r«)  See  Marsh  v,  Keating,  1  Bing.  N.  C.  (v)  Crockford  v.  Winter,  1  Camp.  124; 

198 ;  1  Scott,  5.  Hasscr  v.  WaUis,  1  Salk.  28,    See  an  in- 

(t)  Per  Lord  EUenborough,  Crockford  v.  stance,  Martin  v,  Morgan,  3  Moore,  63a. 

1  See  Manuf.  Si  Mec.  Bank  v.  Gore,  15  Mass.  75 ;  Buffington  i;.  Gerrish,  15  Masa 
156 ;  Parker  v.  Parker,  17  Mass.  376 ;  Young  v.  Adams,  6  Mass.  182 ;  Gloucester  Bank 
V.  Salem  Bank,  17  Mass.  33 ;  Dana  v.  Kimball,  17  Pick.  545  ;  WeHs  v.  Waterhonse,  28 
Maine,  131 ;  Treat  v,  Orono,  26  Maine,  217.  And  where  a  note  is  given  by  the  parly 
fraudulently  procuring  the  money,  the  party  defrauded  -  may  recover  in  this  action 
before  the  note  falls  due.  Gibson  v.  Stevens,  3  M'Lean,  551.  If  a  creditor  procure 
an  attachment  upon  the  real  estate  of  his  debtor  to  be  antedated,  so  that  it  falsely 
appears  of  record  that  the  attachment  was  prior  to  a  conveyance  made  by  the  /Dwner 
to  a  third  perso^,  and  such  third  person,  being  the  grantee  of  the  real  estate,  not 
knowing  that  the  attachment  was  antedated,  but  being  deceived  by  the  record  of  it, 
causes  the  amount  of  the  debt,  purporting  to  be  secured  by  the  attachment,  to  be 
paid,  he  may  recover  back  such  amount  of  the  creditor  in  an  action  at  law,  althoa^ 
it  was  paid  to  the  creditor  by  the  hand  of  his  debtor,  without  disclosing  that  he  paid 
it  as  agent  of  the  plaintiff.  Handly  v.  Call,  30  Maine,  9.  It  is  no  defence  that  in  rt' 
ceiving  the  money  from  the  debtor,  the  creditor  intended  no  fraud  upon  the  plaintiff, 
being  the  grantee  of  the  land,  or  that  the  creditor  was  ignorant  that  the  grantee  of 
the  land  had  furnished  the  money ;  or,  that  the  money  was  paid  before  there  was  any 
certainty  that  the  grantee  would  be  injured  by  the  attachment    lb. 

3  If  one  man  take  another's  money  to  do  a  thing,  and  refuses  to  do  it,  it  is  a  fraud, 
and  it  is  at  the  election  of  the  party  injured,  cither  to  affirm  the  agreement  by  bring- 
ing an  action  for  the  non-payment  of  the  money,  or  to  disaffirm  the  agreement  ab  mi- 
tio  by  reason  of  the  fc^,ud,  and  bring  an  action  for  money  had  and  received  to  his  osa 
Murphy  v.  Barron,  1  Har.  &  Gill,  258;  Wales  v,  Wetmore,  3  Day,  252;  Ante,  542, 
546,  note.    See  Morton  v.  Chandler,  8  GreenL  9 ;  Bliss  v.  Thompson,  4  Mass.  488. 
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ture  time,  in  case  of  the  defendant  failing  to  do  what  he  had  under-  Monbt 

taken  (w).  ^at^. 

So  where  the  defendant  had  fraudulently  colluded  with  J.  S.,  who 
was  in  insolvent  circumstances,  to  obtain  goods  from  the  plaintiff, 
and  the  proceeds  of  such  goods  eventually  came  to  the  defendant's 
Lauds,  in  satisfaction  of  a  debt  due  to  him  from  J.  S.:  it  was  held, 
that  the  plaintiff  was  entitled  to  recover  such  proceeds  in  an  action 
for  money  had  and  received  (x).  And  so,  if  A.  fraudulently  procure 
a  bill  of  exchange  from  B.,  and  afterwards  **become  bankrupt,  and  [  ©564  ] 
his  assignees  receive  the  money  for  the  bill;  B.  may  recover  it  from 
them  in  this  action  (y  ). 

If  an  attorney,  without  any  authority,  bring  an  action  against  B., 
in  the  name  of  A.,  a  nominal  or  imaginary  plaintiff,  and  the  former 
pay  the  costs  of  the  writ  to  the  attorney,  he,  B.,,may  sue  the  attor- 
ney, as  for  money  had  and  received,  to  recover  back  the  amount  (2). 

And  the  case  of  monies  received  by  a  creditor  from  his  debtor,  in 
contemplation  of  bankruptcy,  and  by  way  of  fraudulent  preference, 
and  which  are  redaimable  by  tiie  debtor's  assignees,  may  also  be 
mentioned^as  falling  within  this  division  (a).  » 

So  where  a  sale  by  auction  is  advertised,  or  stated  by  the  auction- 
eer to  be  "without  reserve,"  the  employment  by  the  vendor  of  a  puf- 
fer to  bid  for  him,  renders  the  sale  void,  and  entitles  the  purchaser  to 
recover  his  deposit  from  the  auctioneer  in  an  action  for  money  had 
and  received  (6). 

But  if  a  party  be  induced  to  purchase  an  article  by  the  f^raudulent 
misrepresentations  of  the  seller  respecting  it,  and,  after  discovering 
the  fraud,  he  continues  to  deal  with  the  article  as  his  own,  he  cannot 
recover  from  the  seller  the  price  paid  to  him  for  it  (e).^  80,  if  a  par- 
ty, after  he  has  discovered  a  fraud  practiced  on  him,  and  which  in- 
duced him  to  enter  into  a  contract,  voluntarily  pay  a  sum  of  money 
under  it,  with  knowledge  of  the  facts,  he  cannot  claim  a  return  of 
the  money  so  paid  (d).  And  it  would  seem  that,  in  such  a  case,  the 
.  right  to  repudiate  the  contract  would  not  be  revived,  by  the  subse- 
quent discovery  of  another  incident  in  the  same  fraud  (e). 

11.  So  money  obtained  by  oppression,  and  by  taking  advantage  of  orbtop- 
the  distresses  of  others,  in  violation  of  laws  made  for  their  protec-  p''*®*'®'^^ 
tion,  maybe  recovered  in  an  action  for  money  had  and  received  (/).^  tiok. 

(to)  Hogan  v,  Shee,  2  Esp.  522.  PhiUips,  7  B.  &  C.  529. 

(z)   Abbotts  V.    Barry,  5  Moore,  98;        (b)  Thomett  v,  Haines,   15  M.  &  W. 

Hill  V.  Perrott,  3  Taunt  274.  367. 

(y)  Harrison  v.  Walker,  Peake,  111.  (e)  Campbell  v,  Fleming,  1  A.  d;  £.  40. 

(z)  Dupen  0.  Keeling,  4  C«  «&  P.  102.        (d)  Miles  v.  Dell,  3  Stark.  25,  26. 
See  further  as  to  the  remedies  against  an        ($)  Campbell  v.  Fleming,  tupra. 
attorney  who  acts  without  authoritjs  Bay-        (/)  Lowry  v,  Bourdieu,  per  Lord  Mans- 

ley  V.  Buckland,  1  Exch.  1.  Held,  2  Dougl.  472  ;  Jones  v.  Barkley,  Id. 

(a)  Bee  Eden,  2nd  edit.  25 ;  Gibbins  v.  697,  n. 


1  See  Treat  v.  Orono,  26  Maine,  217. 

<  See  Worcester  v.  Eaton,  11  Mass.  376 ;  Goddard  v.  Bnlow,  1  Nott  <&  M'Cord,  45; 
Mowatt  9.  Wright,  1  Wend.  360 ;  Mathers  9.  Pearsans,  13  Serg.  &  R.  258 ;  Bliss  v, 
Thompflon,  4  Maju.  488 ;  Chase  v.  Dwinal,  7  GreenL  184 ;  Richardson  v.  Duncan,  3 
K.  Hamp.  508 ;  Walker  v.  How,  2  N.  Hamp.  241 ;  Amesbury  W.  &  C.  M.  Co.  1^.  Ames- 
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Thus,  this  action  lies  to  recover  back  the  excess  of  interest  taken 
from  the  plaintiflF  on  a  usurious  loan  to  him  (g)  ;^  or  money  paid  by 
A.  to  B.,  in  order  to  compromise  a  qui  tarn  action  for  usury  broaght 
jT^^^  J*^  by  B.  against  A.,  on  the  ground  of  a  usurious  ^^transaction  between 
I-  J  the  latter  and  one  E.  (A)  ;  or  money  paid  to  a  lottery-oflBce  keeper  for 

insuring  tickets,  contrary  to  the  statute  19  Geo.  3,  c  21  (i).  So,  it 
has  been  held,  that  this  action  will  lie  to  recover  money  paid  by  the 
plaintiff,  a  bankrupt,  as  an  inducement  to  the  defendant,  his  credit- 
or, to  sign  his  certificate  (J)-  And,  in  like  manner,  money  privately 
paid  to  an  outstanding  creditor,  to  induce  him  to  concur  with  other 
creditors  in  a  composition  agreement  made  by  an  embarrassed  debtor, 
may  in  some  cases  be  recovered  in  this  action  {k).  Thus,  if  bills  are 
given  to  the  creditor,  either  for  the  amount  of  the  composition  or  for 
the  money  paid  to  induce  him  to  execute  the  composition  deed,  and 
such  bills  are  negotiated  by  the  creditor,  and  payment  thereof  is  en- 
forced by  the  holders  against  the  debtor ;  it  seems  that,  inasmuch 
as  the  fact  of  the  bill  being  negotiated,  deprives  the  debtor  of  the  de- 
fence which  he  would  have  had  to  an  action  on  the  bills  by  the  cred- 
itor, he  may,  after  paying  the  same,  recover  the  excess  frojn  the  cred- 
itor, as  money  paid  by  compulsion  (I), 

But  whether  a  debtor  who,  before  the  creditors  enter  into  the  com- 
position, pays  money  down  to  one  creditor,  as  the  price  of  procuring 
a  fraud  on  his  other  creditors,  can  recover  in  this  action,  may  be 
doubted  (m). 

A  fee  paid  by  a  publican  in  order  to  get  his  license,  but  which  fee 
was  not  legally  claimable,  may  be  recovered  as  having  been  paid  by 
compulsion  (n).  And  so,  an  action  for  money  had  and  received  ]a 
maintainable  against  a  lessee  of  turnpike  tolls,  who  improperly  ei- 


(ff)  Smith  o.  Bromley,  2  Bougl.  697,  n. 
(a),  (b)  ;  Astley  v.  Reynolds,  Str.  915; 
WiUiams  v.  Hedley,  8  East,  383;  Rep. 
temp.  Talbot,  40,  n.;  Lolft,  346;  Brown- 
ing c.  Morris,  Cowp.  792. 

(h)  Williams  v.  Hedley,  8  East,  378. 

(i)  Jacques  v.  Withy,  1  H.  Bl.  65 ;  2  Bl. 
R.  1073;  Clarke  v.  Shee,  Cowp.  197; 
Browning  v.  Morris,  Id.  790 ;  Clayton  v, 
Dilly,  4  Taunt  165 ;  Thistlewood  v.  Cra- 
croffc,  1  M.  &  S»  602  ;  Drummond  v.  Day, 
1  Esp.  152. 


Q. 


(/)  Lowry  v.  Bourdieu,  2  DougL  472; 
Smith  V.  Bromley,  Id.  697,  n.  (3j ;  BaL  X. 
P.  .133 ;  Clarke  v.  Shee.  Cowp.  200; 
Browning  v.  Morris,  Id.  792. 

{k)  Smith  v.  Cuff,  6  M  &  a  160;  Alsi- 
ger  V,  Spalding,  6  Scott,  204. 

(/}  Horton  v,  Riley,  11  M.  &W.493; 
Bradshaw  v.  Bradshaw,  9  M.  &  W.  29. 

(m)  Per  Cur.,  Higgins  v.  Kit,  4  Exeh. 
312.  325. 

(n)  Morgan  v.  Palmer,  2  B.&C.729; 
&  C.  4  D.  <fc  B.  283. 


bury,  17  Mass.  461 ;  Perry  v,  Dover,  12  Pick.  206  ;  Sumner  v.  Paris  in  Dorchester,  4 
Pick.  361 ;  Atwater  v.  Woodbridge,  6  Conn.  223 ;  Preston  p.  Boston,  12  Pick.  7 ;  Adtm 
V.  Litchfield,  10  Conn.  127  ;  Clinton  v.  Strong,  9  Johns.  370, 

^  Boardman  v.  Roe.  13  Mass.  105 ;  Bond  v.  Hays,  12  Mass.  136 ;  Worcester  r.  Eaton, 
11  Mass.  376;  Wheaton  &.  Hibbard,  20  Johns.  290;  Bearce  v.  Barstow,  9  Mass.  43 ; 
Willie  V.  Oreen,  2  N.  Hamp.  333 ;  Bond  v.  Jones,  8  Smedes  &  Marsh.  368 ;  Grow  9. 
Albee,  19  Vermont,  640 ;  State  Bank  v.  Ensminger,  7  Blackf.  106.  But  since  the  Re- 
rised  Statutes  of  Massachusetts  have  declared  £e  usurious  contract  not  to  be  void,  it 
has  been  held  in  that  State,  that  excess  of  interest  paid  cannot  be  recoyered  back  in 
an  action  for  money  had  and  received.  The  remedy  furnished  by  the  statute  must  be 
pursued.    Rev.  Stat.  ch.  36,  §  2,  3  ;  Crosby  v.  Bennett,  7  Metoalf,  17. 

In  Maine,  the  statute  of  1834,  c.  122,  §  4,  has  not  pre^ribed  the  form  of  action  to 
receire  back  usurious  interest,  and  it  may,  therefore,  be  recovered  in  an  action  for 
money  had  and  received.  Webb  v,  Wilshire,  19  Maine,  406;  Heroe  v.  CootBt,S5 
Maine,  83. 
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acts  from  the  plaintiff  more  toll  than  ought  to  he  taken  (p)  ;^  or  Momnr 
against  a  hroker,  who  demands  and  receives  excessive  charges  on  a  ^^^  ^*^ 
distress  for  rent,  even  although  the  tenant  may  have  applied  for  and 
obtained  time  to  enable  him  to  prevent  a^sale  (p). 

It  is  likewise  an  undoubted  proposition,  that  if  goods  be  wrong- 
fully taken  or  detained,  and  a  sum  of  money  be  paid,  merely  for  the 
purpose  of  obtaining  possession  thereof,  especially  if  it  be  paid  un- 
der protest,  that  money  can  be  recovered  back,  ^not  on  the  ground  of  [  *556 
dure88f  but  simply  because  the  payment  thereof  was  not  voluntary 
(  q  ).^  Thus,  in  Astley  t;.  Eeynolds  (r),  where  the  plaintiff  had  pawn- 
ed plate  with  the  defendant,  and  the  latter  would  not  part  with  it, 
unless  the  plaintiff  paid  him  illegal  interest :  it  was  held,  that  the 
excess  paid  to  redeem  the  goods  might  be  recovered  back  upon  the 
count  for  money  had  and  received,  although  the  plaintiff  might  have 
had  trover  for  his  goods,  on  tendering  the  sum  legally  due  to  the 
plaintiff. 

So  if  a  party  pay  to  an  arbitrator  in  order  to  be  permitted  to  take 
up  an  award,  a  sum  of  money  larger  than  is  reasonably  -due  to  such 
arbitator  in  respect  of  fees,  &c. ;  he  may,  it  appears,  sue  for  the  excess 
in  this  action  (s). 

So,  where  a  carrier  refused  to  deliver  goods  to  the  plaintiff  with- 
out being  paid  an  excessive  price  for  the  carriage ;  it  was  held,  that 
this  action  would  lie  to  recover  back  the  amount  of  overcharge,  al- 
though there  had  been  no  tender  of  any  smaller  sum  (t).  And  the 
same  principle  was  acted  on  in  the  case  of  Parker  v.  The  Great  West- 
em  Railway  Company  (m),  in  which  it  appeared  that  the  defendants 
had  insisted  upon  being  paid  a  larger  sum  for  the  carriage  of  the 
plaintiff's  goods,  than  they  were  authorised  to  take  under  their  act 
of  parliament.  So,  where  money  was  paid,  under  protest,  by  a  mort- 
gagor, in  order  to  obtain  possession  of  his  title  deeds,  which  were 
withheld  by  the  attorney  of  the  mortgagee,  on  an  unfounded  claim 
of  lien ;  it  was  held,  that  it  might  be  recovered  back  as  money  had 
and  received  (v).  And  so,  where  the  attorney  of  a  mortgagee  with 
a  power  of  sale,  refused  to  stop  the  sale,  or  deliver  up  the  title  deeds 
of  the  mortgaged  property,  except  on  payment  by  the  mortgagor  of 
certain  expenses,  with  which  he  was  not  properly  chargable :  it  waa 

(o)  1  Wightw.  22 ;  Lewis  ».  Hammond,    plaintiff  was  boni^d  to  produce ; 

2  B.  &  Aid.  206 ;  Waterhouse  t^.  Keen,  4    v,  Pigott,  cited  by  Lord  Eenyon  in  Cart- 
B.  &  C.  200;  S.  C.  6  D.  &  R^2o7.  wright  v,  Rowley,  2  Esp.  723. 

(j))  Hills  V,  Street,  5  Bing.  67;  &  C.  2        (a)  Re  Coombs,  4  Exch.  839,  841,  843; 

M.  &  a  96.  Femley  v,  Branson,  20  U  Jm  Q.  B.  178. 
(q)  Per  Parke,  B.,  Atlee  v.  Baokbonse,        U)  Asbmole  v.  Wainwright,  2  Q.  B. 

3  M.  &  W.  633,  650;  and  see  Oates  9.  846. 

Hudson,  6  Exoh.  346 ;  fihaw  v.  Woodcock,  (u)  7  M.  &  G.  263 ;  and  see  Parker  v. 

7  B,  <&  C.  73.  Bristol  and  Exeter  Railway  Company,  6 

(r)    2  Str.  915;    2    Bam.  B.  R.  40.  Excb.  702. 

SembUf  money  had  and  received  lies  to*  (v)  Wakefield  v.  Newbon,  6  Q.  B.  276; 

recover  back  an  extortionate  charge  made  and  see  Smith  v,  Sleap,  12  M.  ^  W.  586 ; 

by  the  steward  of  a  manor  for  attending  Pratt  t;.  Vizard,  6  B.  <&  Ad.  808. 
at  a  trial  with  court  rpUs  which  the 

^  But  whefe  one  voluntarily  pays  toll,  which  the  law  would  not  compel  him  to  pay, 
he  cannot  recover  it  back.  Sprague  v,  Birdsall,  2  Cowen,  419.  So  where  a  tax  is  toU 
ontarily  paid,  though  illegal    Morris  v.  Mayor  of  Baltimore,  6  Gill,  244. 
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M<»raT_  held,  that  the  adminstratrix  of  the  mortgagor,  who  had  paid  the  ex- 
cess under  protest,  could  recover  it  in  this  action,  although  the  right 
of  the  plaintiff  to  stop  the  sale  was  an  equitable  right  only  (w). 

So,  if  goods  are  seized  under  an  excessive  levy,  and  the  owner 
thereof  pay  money  to  the  sheriff  to  redeem  them,  he  may  recover 

[  *557  ]  oit  from  the  latter  in  this  action  (x).  And  where  the  sheriff  had  sei- 
zed certain  goods,  which  were  claimed  by  the  assignees  of  a  bankrupt 
as  belonging  to,  and  which  did  in  fact  belong  to  the  bankrupt's  es- 
tate ;  and,  in  order  to  prevent  the  sheriff  from  proceeding  to  a  sale, 
which  he  threatened  to  do,  the  assignees  paid  the  sum  claimed  under 
the  writ :  it  was  held  that  they  were  entitled  to  recover  such  sum, 
as  money  which  had  been  paid  by  compulsion  (y  ).^ 

But  a  landlord  who  distrains  his  tenant's  goods  for  rent  arrear, 
and  sells  them,  but  is  not  guilty  of  any  misconduct  with  regard  to 
the  distress,  is  not  liable  to  the  tenant  in  this  action,  for  the  ove^ 
plus  of  the  sale  which  he  does  not  leave  in  the  hands  of  the  sheriff, 
under  the  2  W.  &  M.  sess.  1,  c.  5 ; —  the  proper  remedy  being  by  an 
action  against  the  landlord  on  the  statute,  for  his  neglecting  so  to  do 
(2).  Nor  does  this  action  lie  to  recover  money  paid  under  protest, 
for  the  release  of  cattle  taken  dar^age  feasant,  even  although  ^e  sum 
demanded  for  damage  was  excessive,  unless  the  owner  of  the  cattle 
previously  tender  sufficient  amends  (a).  And  it  is  questionable 
whether  this  action  will  lie,  even  where  sufficient  amends  have  been 
tendered ;  because  the  law  has  provided  specific  means  whereby  the 
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w)  aose  V.  Phipps,  7  M.  &  G.  586.  (y)  Valpy  v.  Manley,  1  C.  B.  694. 

z)  Soarfe  v.  Hallifax,  7  M.  &  W.  288,        (z)  Tates  v.  Eastwood,  6  Ezch.  805. 

(a)  GulUver  v,  Cosens,  1  C.  B.  788. 


^  In  order  to  oonstitnte  an  inyolontary  payment,  so  that  the  money  may  be  TecoTer- 
ed  back,  it  need  not  be  made  under  actual  Violence  or  physical  duress ;  it  is  epoo^ 
that  tiie  party  pays  Yoluntarily  in  consequence  of  an  illegal  demand,  and  without 
being  able  to  regain  possession  of  his  property  except  by  subnutting  to  the  payment 
MaxweU  v.  Griswold,  10  Howard,  (U.  &)  242 ;  Marriott  v.  Brune,  9  Howard,  (U.  &) 
619 ;  Joyner  v.  Third  School  Dist..  in  Egremont,  3  Gushing,  567  ;  Preston  v.  Boston, 
12  Pick.  7 ;  Boston  &  Sand.  Glass  Co.  v.  Boston,  4  Metcalf,  181 ;  George  v.  Sec.  Seh. 
Dist  in  Mendon,  6  Metcalf,  497,  506 ;  Alston  v.  Durant,  2  Strobhart,  257 ;  Mayor  of 
Baltimore  v,  Lefferman,  4  Gill,  425  ;  Chase  9.  Dwinal,  7  Greenl.  134 ;  Clinton  9.  Strong, 
9  Johns.  370;  Ripley  v  Gelston,  9  Johns.  201 ;  Elliot  v.  Swartwout,  10  Peters,  138; 
Alston  9.  Durant,  2  Strobhart,  257  ;  Quinnett  9.  Washington,  10  Missouri,  53. 

If  taxes  be  erroneously  assessed,  or  be  assessed  upon  a  person,  who  is  not  legallj 
liable,  and  the  same  be  collected  and  ]iaid  into  the  treasury  of  the  town  or  puish, 
hy  the  authority  of  which  the  assessment  was  made,  the  money  so  paid  may  Iw  re- 
ooTered  back  in  an  Action  against  the  town  or  parish  for  money  haii  and  reoeited. 
Sumner  9.  Parish  in  Dorchester,  4  Pick.  361 ;  ugraham  9.  Doggett,  5  Pick.  452 ; 
Amesbuiy  W.  &  C.  Manuf.  Co.  9.  Amesbuiy,  17  Mass.  461 ;  Inglee  9.  Bosworth,  5 
Pick.  503;  Preston  9.  Boston,  12  Pick.  7;  Nelson  9.  MiUbrd,  7  Pick.  18;  Boston* 
Sand.  Glass  Co.  9.  Boston,  4  Metcalf,  181 ;  Dow  9.  Sudbuiy,  5  Metcalf,  73.  But  where 
an  inhabitant  of  a  town  is  merely  ocer-ratedf  by  reason  of  an  OYer-raluation  of  Mb 
taxable  property,  his  only  remedy  is  by  an  application  for  an  abatement  pursuant  to 
the  statute.    Osborne  9.  Danyers,  6  Pick.  98 ;  Preston  9.  Boston,  12  Pick.  7. 

Where  any  person  is  arrested  for  a  just  cause,  and  by  lawful  authority,  for  an  im- 
proper purpose,  any  money  he  may  pay  for  his  enlargement  may  be  considered  u 
paid  by  duress  of  imprisonment,  and  may  be  recoTcred  back  in  an  action  Ibr  money 
had  and  reoeived.  Sererance  9.  Kimball,  8  N.  Hamp.  386.  See  Richardson^.  Doncsn, 
3  N.  Hamp.  511 ;  Alexander  9.  Pierce,  10  N.  Hamp.  497  ;  Bumham  9.  Spooner,  10  N. 
Hamp,  532 ;  Foshay  9.  Furguson,  5  Hill,  154.  The  fear  of  im  prisonment  is  saffideni 
to  constitute  duress  per  mmoi.    Foshay  n,  Furguson,  M  wpra. 
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qneation  can  be  better  raised  on  the  record,  viz.  by  bringing  a  repley-  Monst 
in,  or  an  action  for  the  wronirful  taking  or  detention  of  the  cattle  ^^  ^^^ 

/,x  ®  o  BBcnyxD, 

12.  Where  there  is  an  executary  illegal  contract,  and  the  plaintiff  To  moot- 
dissents  from  or  disavows  such  contract  before  its  completion,  he  ",Jo?Lf 
may  recover  back  the  money  paid  to  the  other  party  thereunder,  in  illmal 
an  action  for  money  had  and  received  (c).^   Thus,  where  a  premium  ooNTaAor. 
has  been  paid  to  tl^e  other  contracting  party  on  an  illegal  insur- 
ance, or  where  a  sum  of  money  has  been  deposited  on  a  wager ;  if 
the  plaintiff,  before  the  risk  on  the  policy  ^begins,  or  his  chance  of  [  *558  ] 
winning  the  wager  can  be  ascertained,  or  the  wager  itself  be  decided, 
disaffirm  and  rescind  the  contract,  he  may  maintain  an  action  against 
the  other  party,  to  recover  back  the  amount  he  has  paid,  as  money 
had  and  received  to  his  use  (d). 

But  the  election  to  rescind  must  be  notified  in  due  time ;  and  an  Due  noUoe 
assured,  upon  a  policj  effected  in  terms  sufficiently  large  tooompre-  ^^^^^^ 
hend  an  illegal  adventure,  and  who  intended  thereby  to  cover  an  il-  ^\jxd  the 
legal  adventure,  cannot  recover  back  the  premium,  without  giving  contraot 
some  formal  notice  to  the  underwriter  of  his  renunciation  of  the  con-  ^^^^ 
tract,  before  the  bringing  of  the  action,  even  although  the  adven- 
ture is  never  entered  upon.     Therefore,  on  a   policy  "on   goods   on 
board  the  'Andaz',  a  Spanish  ship,  or  any  other  ship  or  ships,  at  and 
from  New  Orleans  and  Pensacola   to  a  port  in  the  United  King- 
dom,"— New  Orleans,  at  the  time  of  effecting  the  policy,  belonging 
to  America,  which  was  at  war  with  this  country;  but  Pensacola  be- 
longing to  Spain,  which  was  neutral,  and  the  assured  intending  by 
the  policy  to  cover  an  importation  of  cotton  wool  from  New  Orleans 
to  Liverpool ; — it  was  held  that,  supposing  this  to  be  a  case  in  which 
the  assured  was  at  liberty  to  rescind  the  contract,  yet  as  he  had  not 
given  any  notice  to  the  underwriter  of  his  intention  to  do  so,  he 
could  not  maintain  an  action  to  recover  back  the  premium,  although 
no  cargo  had  been  loaded  on  board  the  ship  named,  or  on  board 
any  other  ship  covered  by  the  policy.     And  in  the  above  case.  Lord 

(&)  Ibid.;  Lindon  v.  Hooper,  Oowp.  414,  panden  v,  RandaU,  2  B.  &  P.  467 ;  Haste- 
cited  in  Hills  V.  Street,  aupra.  Semble,  it  low  v.  Jackson,  8  B.  &  C.  224,  per  Bayley, 
lies  to  recover  the  amount  of  a  tax  which  J.,  and  Littledale,  J.  Money  fairly  lost 
a  landlord  should,  in  distraining,  have  and  paid  at  play  not  recoverable  back, 
allowed  his  tenant,  and  which  the  latter  except  in  an  action  founded  on  the  etatute  ; 
pays  to  redeem  his  goods ;  Graham  o.  Thistlewood  v.  Cracroft,  1  M.  &  S.  600. 
Tate,  1  M.  &  S.  609 ;  Spragg  v.  Ham-  By  the  French  law,  in  the  case  of  money 
mond,  2  B.  &  B.  59.  Trover  lies,  if,  in  lost  at  play  or  betting  (Code  Civil,  Book 
order  to  recover  back  goods  wrongfully  8,  tit  12,  ch.  1),  the  loser  cannot  recover 
distrained  for  rent,  the  owner  pay  the  what  he  has  voluntarily  paid,  unless  there 
sum  distrained  for ;  Shipwick  v.  Blanch-  has  been  on  the  part  of  the  winner  foul 
ard.  6  T.  R.  298.  play,  firaud,  or  cheating. 

{€)  Aubert  v,  Walsh,   8  Taunt  277;        (d)    See    lb.;    Smith   v.    Bickmore,   4 

Busk  9.  Walsh,  4  Id.  290 ;  Lowry  v.  Bour-  Taunt,  477,  478.    Premium  paid  on  wag- 

dieu,  2  DougL  470 ;  Williams  v.  Hedley,  8  ering  poUcy  not  recoverable    after  the 

East,  380,  n,  (a) ;  Clarke  v.  Shee,  Cowp.  event ;  Paterson  v.  PoweU,  2   M.  &  Sc. 

200 ;  Browning  «.  Morris,  Id.  792 ;  Tap-  399 ;  S.  C.  9  Bing.  320. 

1  See  Alston  v.  Purant,  2  Strobhart,  257. 

<  White  V,  Franklin  Bank,  22  Pick.  187, 189 ;  LoweU  v.  Boston  &  LoweU  B«ilroad 
Corp.,  23  Pick.  82,  83 ;  Skinner  v.  Henderson,  10  Missouri,  205. 
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SUBJECT-MATTER  OF  CONTRACTS. 


MoNST  Ellenborough,  C.  J.,  said :  "I  confess  that  I  wish  we  had  never  de- 
^j^^  parted  from  the  plain  and  intelligible  rule,  that,  where  the  contract 
is  founded  upon  a  consideration  clearly  illegal,  neither  party  should 
be  allowed  a  hcvs  standi,  and  to  receive  any  assistance  in  a  court  of 
justice.  This  is  a  broad  principle,  which  no  one  could  well  misappre- 
hend, and  we  have  got  into  some  difficulty  by  receding  from  it.  How- 
ever, in  the  present  case,  giving  the  utmost  latitude  to  the  doctrine, 
that  there  ought  to  be  a  Icxrus  pcenitentice,  and  that  the  party  ought 
not  to  be  compelled  against  his  will  to  adhere  to  the  contract,  I  see 
nothing  to  lead  me  to  the  conclusion  that  this  party  withdrew  from 
the  contract :  he  manifested  no  such  intention  before  the  bringing 
of  the  action.  It  cannot  be  denied,  that  he  stood  at  least  in  pari 
delicto,  perhaps  in  a  higher  degree  than  the  defendant  (e).'' 

And  the  rule  as  to  the  recovery  of  money  which  has  been  paid 
f  *559  ]  to  *a  stakeholder  in  pursuance  of  an  illegal  contract,  has  been  al- 
ready considered  (f)^ 
Rule  But  where  an  illegal  contract  is  executed  or  performed,  and  both 

i^xe  oon^  parties  are  mvari  delicto,  no  action  lies  to  recover  back  money  paid 
sucuud,  nnder  it.^  Thus,  if  money  be  paid  under  an  agreement,  the  object 
of  which  is  to  compromise  an  oflFence  of  a  public  nature,  the  par- 
ty by  whom  it  was  paid  cannot  maintain  this  action  to  recover  it 
back,  even  although  the  proceedings  against  him  should  prove  to  be 
defective  and  void  {g).  And  so,  money  lent  for  the  purpose  of  illegal 
gaming  (A),  or  paid  as  premiums  in  a  case  of  illegal  insurance,  is 
not  recoverable  (i). 

And  it  would'seem  that  the  statement  of  an  account,  in  which 
the  money  due  by  the  terms  of  the  illegal  contract  is  allowed,  is, 
for  the  purpose  of  this  rule,  equivalent  to  payment  thereof  (j), 

MoNBYUN-  13.  This  action  does  not  lie,  to  recover  money  which  has  been 
'^vmdYt  P*^^^  *^  *^®  plaintiff,  under  a  bond  Ude  legal  process,  although  it  be 
i^^.        .  afterwards  discovered  that  the  money  was  not  due,  and  the  original 


(«)  Palyart  v.  Leckie,  6  M.  &  a  290. 
m  See  Hodson  v.  Terrill,  1  C.  &  M. 

(g)  Goodall  v.  Lowndes,  6  Q.  B.  464. 
(h)    Allport    V.  Nutt.    1    C.    B.   974; 
M'KinneU  v.  Robinson,  3  M.  &  W.  441. 


(i)  See  Howson  p.  Hftncock,  8  T.  R. 
676;  Andree  v,  Fletcher.  3  T.  R.  266; 
Vandyck  V.  Hewitt,  1  East,  97;  Lubbock 
V.  Potts,  4  East,  449. 

(;)  Owens  v.  Denton,  1  Cr.  M.  &  R. 
712. 


.1  Ante,  642,  note.  In  Maine,  where  all  wagers  are  unlawful,  (Lewis  r.  Littlefield, 
16  Maine,  233,)  if  money  lost  on  a  wager  has  not  been  paid  over  by  the  stakeholder, 
he  is  liable  to  the  loser  for  the  amount  by  him  deposited,  upon  demand  and  noiioe,  as 
well  after  as  before  the  happening  of  the  event.    Stacy  v.  Foss,  10  Maine,  335. 

*-*  Greenwood  v.  Curtis,  6  Mass.  381 ;  Pearson  v.  Lord,  6  Mass.  81 ;  Worcester  r. 
Eaton,  11  Mass.  3G8  ;  Denny  v.  Lincoln,  6  Mass.  385  ;  Perkins  v.  Savage,  15  Wend. 
412 ;  Burt  v.  Place,  6  Cowen,  431 ;  Best  v.  Strong,  2  Wend.  319  ;  M'Keon  r.  Caherty. 
1  Hall,  300;  Barnard  ».  Crane,  1  Tyler.  467;  Babcock  v,  Thompson,  3  Pick.  446; 
Spalding  v.  Bank  of  Muskingum,  12  Ohio,  5i4.  Money  paid  in  consideration  of  the 
composition  of  a  felony  cannot  be  recovered  back.  Worcester  v.  Eaton,  11  Mass.  36d; 
Si  P.,  Merwin  v.  Huntington,  2  Conn.  209.  So  money  paid  on  a  contract  in  violation 
of  the  statute  to  prevent  champerty,  &c.  Best  v.  Strong,  2  Wend.  319.  See  Perkins 
V.  Savage,  16  Wend.  412  ;  Denny  v.  Lincoln,  6  Mass.  385 ;  Cary  ©.  Prentice,  1  Root, 
91 ;  Utica  Ins.  Co.  v.  Kip,  8  Cowen,  20.  Money  paid  to  a  town  for  the  office  of  eon- 
stable,  it  having  been  put  up  to  auction  prior  to  the  choice,  cannot  be  reoovered  bftok. 
Groton  v,  Waldoborouf^,  2  Fairt  306. 
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defendant,  by  finding  a  lost  receipt  or  the  like,  l)e  in  a  situation  to  monzt 
prove  that  fact  (k),^    Nor  is  this   action  maintainable,  to  recover  had  and 
money  paid  into  Court,  by  mistake,  under  the  common  rule  (Q ; 

(k)  Marriott  v,  Hampton,  7  T.  R.  269 ;    868,  867 ;  Belcher  v.  MiUs,  2  Cr.  M.  &  R. 
Duke  de  Cadaval  v,  Collins,  4  A.  &  £.    150 ;  Kist  v,  Atkinson,  2  Gamp.  68. 

1  Gordon  v.  Mayor  of  Baltimore,  6  Gill,  231 ;  Bninson  v.  Bacon,  1  Root,  210 ;  Mor- 
ton V.  Chandler,  7  Greenl.  45 ;  Loring  v.  Mansfield,  17  Mass.  394  ;  Carter  v.  Canter- 
bury, 3  Conn.  461 ;  Homer  v.  Fish,  1  Pick.  439 ;  Peck  v.  Woodbridge,  3  Day,  36 ; 
Loomis  V.  Pulver,  9  Johns.  244 ;  Smith  v.  Whiting,  11  Mass.  445  ;  Walker  v.  Ames,  2 
Cowen,  428;  Job  v.  Collier,  11  Ohio,  422.  Where  part  payment  has  been  made,  and 
the  ivhole  debt  is  afterwards  collected  by  law,  such  part  payment  constitutes  no  debt, 
and  cannot  be  recovered  back.  This  is  said,  howeyer,  to  be  strieU  juris.  Strong  v, 
M'Connel,  10  Vermont,  232,  233 ;  Tilton  v.  Gordon,  1  N.  Hamp.  33  ;  Loring  v.  Mans- 
field, 17  Mass.  394 ;  De  Sylvia  v.  Henry,  3  Porter,  132 ;  Thatcher  v.  Gammon,  12 
Mass.  271 ;  Mitchell  v,  Sandford,  11  Alabama,  695  ;  James  v.  Cavit,  2  Brevard,  174. 
But  see  Fowler  v.  Shearer,  7  Mass.  14  ;  Rowe  v.  Smith,  16  Mass.  306 ;  FuUer  v.  Little, 
7  N.  Hamp.  535. 

In  Fuller  v.  Little,  it  is  said  that  the  soundness  of  the  decision  in  Tilton  v.  Gordon, 
may  well  be  questioned.  In  Bowe  v.  Smith,  the  plaintiff  had  made  a  partial  pay- 
ment to  the  defendant,  on  account  of  his  promissory  note  due  the  defendant ;  yet  the 
defendant  had  not  indorsed  the  payment  on  the  note,  but  in  an  action  on  the  note 
had  recovered  judgment  for  the  whole  sum  without  deducting  the  payment ;  and  it 
was  held  that  the  plaintiff  might  recover  back  the  money  he  had  paid  on  account  of 
the  note,  though  he  had  not  satisfied  the  judgment.  In  this  last  case  the  Court  say,  that 
"  The  creditor,  by  his  own  fault,  recovered  judgment  for  his  whole  debt,  when  a  part 
of  it  had  been  paid.  It  was  his  duty  to  have  credited  the  sum  paid  on  the  note,  and 
not  having  done  it,  he  is  to  be  considered  as  retaining  the  money  for  the  use  of  his 
debtor.  The  debtor  might  well  lie  by,  and  suffer  judgment  to  go  against  him  by  de- 
fault, relying  upon  a  deduction  of  the  sum  paid  before  judgment."  "  In  the  case  of 
Marriott  v.  Hampton,  7  T.  R.  269,  the  plaintiff  brought  his  action  to  recover  money 
paid  under  legal  process,  which  was  thought  dangerous.  In  the  case  before  us,  TBowe 
V.  Smith,)  there  is  no  such  technical  difficulty.  It  is  not  attempted  to  disturo  the 
judgment ;  it  is  not  complained  of;  it  is  not  alleged  that  too  much  has  been  recover- 
ed. The  ground  of  the  action  is,  that  the  defendant  hat  received  money  of  the  plaintiff , 
which  he  it  not  entitled  to  retain.**  In  a  subsequent  case  in  New  Hampshire,  it  appeared 
that  it  was  agreed  between  the  vendor  and  vendee  of  certain  goods,  that  the  price  of 
them  should  be  indorsed  upon  a  note  held  by  the  vendee  against  the  vendor ;  the 
goods  were  delivered,  but  the  price  of  them  was  not  indors^  upon  the  note.  The 
holder  of  the  note,  being  the  vendee  of  the  goods,  afterwards  brought  an  action  upon 
it,  recovered  judgment  by  default,  and  enforced  its  payment  by  execution,  and  it  was 
held  that  the  vendor  of  the  goods  might  recover  the  price  of  them  in  an  action  for 
goods  sold  and  delivered.    Snow  v.  Prescott,  12  N.  Hamp.  535. 

In  Fowler  v.  Shearer,  it  was  held,  that  where  an  attorney  had  a  promissory  note 
committed  to  him  for  collection,  and  having  received  a  partial  payment  of  the  debtor, 
paid  it  over  to  the  creditor  without  indorsing  it  on  the  note,  and  afterwards  obtained 
judgement  on  the  note  for  the  whole  amount,  the  attorney  would  be  liable  to  the  debtor 
for  the  amount  of  such  partial  pajrment,  in  an  action  for  money  had  and  received. 
The  Court,  in  this  case  say,  that  **  where  the  defendant,  (the  attorney,)  proceeded, 
and  took  judgment  without  deducting  the  payment,  he  was  guilty  of  a  breach  of 
trust  reposed  in  him  by  the  plaintiff;  and  for  this  brecush  he  ought  to  refund  the 
money  to  the  plaintiff."  See  also  Whitcomb  v.  Williams,  4  Pick.  228,  cited  ante,  548, 
note.  Money  paid  in  pursuance  of  an  award  of  arbitrators,  even  under  a  parol  sub- 
mission, cannot  be  recovered  back,  unless  the  award  were  obtained  by  some  artifice  or 
fraud  of  the  other  party.  Newbury  port  M.  Ins.  Co.  v.  Oliver,  8  Mass.  402  ;  S.  P., 
Homes  v.  Aery,  12  Mass.  134 ;  Bulkley  v.  Stewart,  1  Day,  130. 

But  money  paid  on  a  judgment,  that  is  afterwards  revered  or  vacated,  may  be 
recovered  back  in  this  action.  Stevens  v.  Fitch,  11  Metcalf,  248 ;  Homer  v.  Barrett,  2 
Boot,  156 ;  Sturges  v.  AUis,  10  Wend.  354 ;  Duncan  v.  Ware,  5  Stew.  <&  Port.  119 ; 
Green  v.  Stone,  1  Har.  &  Johns.  405  ;  Clark  v.  Pinney,  6  Cowen,  297  ;  Duncan  v.  Eirk- 
patrick,  13  Serg.  &  R.  292 ;  Jamaica  v.  Guilford,  2  Chip.  103 ;  Lyman  v.  Edwards,  2 
Day,  153  ;  Maghee  v.  Kellogg,  24  Wend.  32.  So  where  money  is  paid  on  an  execution 
issued  on  a  satisfied  judgment.  Wisner  v.  Bulkley,  15  Wend.  321.  And  the  action 
lids  against  the  real  and  not  the  nominal  plaintiff  on  the  suit  in  which  the  judgment 
is  reversed.    Maghee  v  £eUogg,  24  Wend.  32.    So  the  real  defendant,  who  pays  a 
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or  money  levied  under  e^  fieri  facias,  which  was  only  irregular,  and 
has  not  been  set  aside  (m). 

Nor  can  money  which  was  levied  by  a  regular  execution  under  a 
judgment,  valid  on  the  face  of  it,  be  recovered  back  in  this  action, 
on  the  ground  that  the  judgment  wasiiigned  or  the  execution  issued 
fraudulently,  for  the  whole  sum  named  in  the  judgment,  although 
part  of  it  had  been  already  paid  (n),^ 

But  this  action  lies  to  recover  money  paid  under  a  void  authority; 
as  under  the  sentence  of  a  Court  which  had  no  jurisdiction  whatever 
over  or  in  respect  of  the  subject-matter  (o)  ;  and  it  also  lies  to  re- 
cover money  paid  in  order  to  be  released  from  an  illegal  arrest ;  as 
in  the  case  of  a  party  who  is  privileged  from  arrest  (p) ;  or  money 
paid  under  process  which  the  plaintiff  has  used  colorably,  and  with 
the  knowledge  that  the  debt  claiiaed  did  not  exist  {q). 

**And  it  seems  that  if  a  party,  with  full  knowledge  of  the  facts, 
pay  a  sum  of  money  which  is  sought  to  be  recovered  by  action,  at 
any  time  after  proceedings  have  been  actually  commenced,  this  will 
be  regarded  as  a  payment  under  legal  process,  within  the  meaning 
of  the  rule  which  we  are  now  considering ;  so  that,  if  there  has  been 
no  fraud,  it  cannot  be  recovered  back  (r). 

But  where  a  certificated  bankrupt,  on  being  arrested  for  a  debt 
which  was  provable  under  the  commission,  paid  the  money  under  pro- 
test, at  the  same  time  stating  his  bankruptcy  and  commission,  and 
warning  the  sheriff  that  he  would  apply  to  the  Court  to  have  his 
money  paid  back :  it  was  held,  that  this  was  not  such  a  payment  of 
money  under  a  legal  process,  with  knowledge  of  the  facts,  as 
precluded  the  bankrupt  from  recovering  back  the  money  so  paid  («). 


(0  Malcolm  v,  FuUarton,  2  T.  R.  645. 

(m)  Habberton  v.  Wakefield,  4  Camp. 
58. 

(n)  Dc  Medina  v.  Grove,  10  Q.  B.  162. 

(o)  Newdigate  v.  Davy,  1  Ld.  Raym. 
74'i ;  Lindon  v.  Hooper,  Cowp.  419 ; 
Thurston  v.  Mills,  16  East.  270. 

(/>)  Pitt  V.  Combes,  2  A.  &  E.  459. 

{q)  Duke  de  Cadaval  v.  Collins,  giqyra. 

Ir)  Hamlet  v.  IlKhardson,  9  Bing.  644, 
64/,  See  per  Holroyd,  J.,  Milnes  v.  Don- 
can,  6  B.  &  C.  679 ;  Miles  v.  Dell,  3  Stark. 


25,  26,  per  Abbott,  0.  J.;  and  see  Dapeo 
V.  Keeling,  4  C.  &  P.  102.  But  in  Cobden 
V.  Hendrick.  4  T.  R.  432,  n.  (fl),whidi 
was  an  action  to  recover  back  money  paid 
without  consideration.  Lord  Kenyon  drew 
a  distinction  betweeen  money  paid  under 
a  cnmpromise  of  an  action,  and  money  paid 
under  the  judgment  of  a  Court.  This  dis- 
tinction, however,  would  appear  to  be  un- 
founded ;  sec  Hamlet  V.  Richardson,  npra; 
and  2  Smith  L.  C.  240  b. 

(<)  Payne  v.  Chapman,  4  A.  &  EL  364. 


judgment  recovered  against  the  nominal  defendant,  which  is  afterwards  vacated,  may 
maintain  this  action,  in  his  own  name,  to  recover  back  the  amount  of  such  judgment. 
Stevens  v.  Fitch,  11  Metcalf.  248. 

Where  the  Supreme  Court  of  Pennsylvania  reversed  a  judgment,  and  ordered  a 
venire  de  novOf  and  the  defendant  in  error  paid  the  cost  on  such  reversal,  in  order  to 
take  down  the  record  to  the  Common  Pleas,  where  the  cause  was  again  tried,  and 
judgment  was  rendered  in  his  favor,  it  was  held,  that  he  might  afterwards  maintain 
assumpsit  against  the  plaintiif  in  error  to  recover  back  the  costs  so  paid  by  bim. 
Hamilton  v.  Aslin,  3  Watts,  222. 

If  a  defendant  acting  bond  fide^  and  without  connivance  with  the  plaintiff,  is  com- 
pelled in  due  course  of  law  to  pay  what  another,  and  not  the  plaintiJBf,  is  entitled  to, 
he  may,  in  an  action  by  that  other  against  him  to  recover  the  same  money,  plead  the 
former  judgment  in  bar.  The  money  so  recovered  is  to  be  considered  as  money  had 
and  received  to  the  use  of  the  real  owner,  who  may  maintain  assumpsit  against  the 
person  so  receiving.    Mayer  v.  Foulkrod,  4  Wash.  C.  C.  503. 

^  See  Roth  v.  Schloss,  6  Barbour,  308;  Anderson  v.  Gage,  Dudley,  (&  Car.)  319^ 
Hale  V.  Passmore,  4  Dana,  70. 
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14.  The  action  for  money  had  and  received  is  also  maintainable,  Monet 
to  recover  from  a  party  who  has  wrongfully  received  the  known  and  ^^^  ^^"^ 
accustomed /<je«  of  an   office  which  the  plaintiff  holds,  or  is  entitled 
to  hold,  the  amount  of  fees  of  which  such  party   has  wrongfully  q^  ^^^^  ^^ 
possessed  himself  (t).  office  un- 

And  it  would  appear  that  the  right  to  an  office  may  he  tried  in  justly  eb- 
this  form  of  action  («).!  ^^^"^ 

But  this  action  will  not  lie  by  the  nominee  of  a  perpetual  curacy,  dee. 
to  recover  the  profits  thereof  from  a  party  who  was  in  possession, 
and  who  likewise  claimed  to  be  curate  (x)  ;  although  it  will  lie  in 
the  case  of  a  donative,  because  there  the  party  is  in  full  possession 
immediately  on  his  being  nominated  (i/). 

Nor  can  this  action  be  maintained  to  recover  mere  gratuities  re- 
ceived by  "the  intruder  from  third  persons,  for  services  rendered  by 
him  in  exercising  the  plaintiff's  office,  such  gratuities  not  being  cer- 
tain and  appropriated  fees  annexed  to  the  office  (z). 

*1&  The  plaintiff  in  an  action  may  sue  the  sheriff  or  his  execu-  ["  0551  "j 
tors,  for  money  received  by  him  or  his  bailiff  (a),  under  a  fieri  fa-  Aoainbt 
eias  (6),^  without  ruling  him  to  return  the  writ  or  demanding  the  ^f'*"'*' 
money  (c).     And  it  has  been  said,  that  the  action  may  be  brought 
as  soon  as  the  money  is  paid,  and  before  the  return  of  the  writ  (d).^ 

But  a  mere  seizure,  without  a  sale  of  goods,  will  not  charge  the 
sheriff  in  an  action  for  money  had .  and  received  (e).  And  if,  after 
having  seized  goods  under  the  plaintiff's  writ  of  fi^ri  facias,  he  sell 
them,  though  irregularly,  under  another  process  of  the  Court,  at 
the  suit  and  for  the  benefit  of  another  party,  an  action  for  money 
had  and  received  cannot  be  maintained  against  him  by  the  first 
plaintiff  (/). 

(t)  Pep  Lord  Kenyon,  Boyter  v,  Doda-  (a)  UnderhiU  v,  Wilson,  6  Bing.  697 ; 

worth,  6  T.  R.  681,  QS^i;  and  see  Spry  v.  a  0.  4  M.  &  P.  668.    Aliter  where  the 

Emperor,  6  M.  &  W.  639  ;  King. v.  Alston,  bailiff  acted  expressly  for  and  under  the 

12  Q.  B.  971 ;  18  L.  J.,  Q.  B.  59  ;  Rowland  directions  of  the  plaintiff  himself;  Cook 

».  Hall,  1  Scott,  639.  v.  Palmer,  6  B.   &   C.   739 ;  Crowder  v. 

(u)  Arris  c,  Stukely,  2  Mod..  260— the  Long,   8  B.  &  C.   699 ;  Tidd,  9th  edit 

case  of  the  office  of  comptroller  of  the  1019  ;  Hi'ggins  v.  M'Adam,  3  Y.  &  J.  1. 

customs ;  Howard  t;.  Wood,  Sir  T.  Jones,  (b)  Longhill  v.  Jones,  1  Stark.  346 ;  3 

126 ;  a  a  2  Lev.  246— the  case  of  the  Salt.  323 ;  McNeill  v,  Perchard,  1   Esp. 

stewardship  of  an  honor  and  court  baron  263. 

granted  by  the  Crown.    In  the  latter  case,  (c)  Dale  v.  Birch,  3  Camp.  347 ;  Tidd, 

the  Coart  considered  themselves  bound  9th  edit.  1019.    But  if  the  sheriff  be  sued 

by  precedent    See    per    Heath,    J.,  in  without  any  prior  demand  of  the  sum 

Lightly  V,  Clouston,  1  Taunt.  114,  116;  levied,   the  Court    will,  on    application, 

and  per  Lord  Eenyon,  C.  J.,  ih  Green  v,  stay  the  proceedings  against  him,  on  pay- 

Hewett,  Peake,  182,  186.    In  Lamine  v.  ment  of  that^sum,  without  costs ;  Jeffer- 

Dorvell,  2  Ld.  Raym.  1217.  Holt,  C.  J.,  ies  v.  Sheppard,  3  B.  &  Aid.  696. 

seems  to  have  admitted   the    doctrine ;  (d)  See  Morland  v.  Pellatt,  8  B.  &  C. 

bat  he  mentioned  a  case  in  which  emi-  72o,  727,  per  Littledale,  J.;  ted  vide  per 

nent  counsel  denied  it,  and  said  the  action  Parke,  J.,  lb.;  and  Morland  v.  Leigh,  1 

had  crept  in  by  degrees.  Stark.  388. 

(x)  PoweU  V,  Milbank,  1  T.  R.  399,  n.  («)  Thurston  ».  Mills,   16  iSast,   264,          • 


(y)  Rex  V.  Bishop  of  Chester,  Id.  396,    27^ 
>3.  ( 

(z)  Boyter  v,  Dodsworth,  6  T.  R.  681.        13^ 


403.  ( / )  lb.    See  Reed  v,  James,  1  Stark. 

"U    - 


1  Allen  9.  M'Kean,  1  Sumner,  317. 

'  Armstrong  t.  Caxrow,  6  Cowen,  466. 

s  Crane  v.  I]^gert,  1  WendeU,  634 ;  S.  C.  4  Wendell,  676. 
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the  use  of  the  party  under  whose  process  it  was  effected  {g)  ;  hut 
if  there  he  a  balance  remaining  after  the  plaintiff's  execution  is 
satisfied,  such  balance  becomes  a  debt  from  the  sheriff  to  the  execu- 
tion debtor  (A). 

So  if  the  sheriff  wrongfully  seize  and  sell  the  goods  of  a  third 
person  under  an  execution,  the  latter  may  sue  him  for  money  had 
and  received;  and  he  will  make  out  a  primd  facie  case  by  merely 
proving  his,  the  plaintiff's,  possession  of  the  goods  at  the  time  of 
the  seizure.^  Thus,  in  the  case  of  Oughton  v.  Seppings  (i),  a  shei^ 
iff's  officer  had  wrongfully  seized,  under  a  fi,  fa.  against  A.,  a  horse 
belonging  to  B.  The  horse  was  sold  by  the  sheriff,  and  the  money 
paid  over  to  the  officer.  B.  brought  an  action  against  the  officer 
for  money  had  and  received,  to  recover  the  amount ;  and  the  case 
she  proved  was,  that  the  horse  had  belonged  to  her  husband,  and 
that  after  his  death  she  had  provided  for  his  keep ;  but  no  letters 
of  administration  were  produced :  and  yet  it  was  held,  that  there 
was  sufficient  evidence  to  entitle  her  to  recover,  in  an  action  for 
money  had  and  received. 
[  *662  ]  So  if  the  sheriff  seize  and  sell  goods  under  a^./a.,  and  pay  *^the 
proceeds  of  the  sale  to  the  execution  creditor,  after  notice  of  an 
act  of  bankruptcy  committed  by  the  defendant ;  his  assignees  may 
sue  the  sheriff  for  money  had  and  received  (i). 

4.    Interest.* 

3  &  4  WilL       By  the  act  for  the  amendment  of  the  law  (l),  it  is  enacted,  "  that 
28.^'  ^*  ^'    ^P^^  ^11  debts,  or  sums  certain,  payable  at  a  certain  time  or  other- 
wise, the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 

(ff)  Swain  v.  Morland,  1  B.  &  B.  370.  though  without  notice  thereof,  is  Uable  to 
(h)  Harrison  v.  Pajnter,  6  M.  &  W.  the  assignees  in  trover.    But  this  case  is 
387.  no  longer  law.     12  &  13  Vict  c.  106.  8. 
(t)  1  B.  &  Aid.  241.  133.     As  to  the  principle  in  case  of  in- 
(k)  Notley  f.  Buck,  8  B.  &  C.  160.    In  solvency  under  the  Insolvent  Act,  Groves 
the  case  of  Balme  v.  Hutton,  9  Bing.  471 ;  v.  Cowham,  10  Bing.  5.    As  to  the  sheriiF 
8.  G.  3  M.  &  So.  1 ;  affirmed  in  Dom.  Proc.  taking  an  indemnity,  see  Young  v.  Mai^ 
Garland  v.  Carlisle,  4  Bing.  N.  C.  7 ;  re-  shall,  8  Bing.  43 ;  a  C.  6  M.  &  P.  110. 
versing  the  judgment  of  the  Court  of  Ex-        (Q  3  &  4  WilL  4,  o.  42,  s.  28.    The 
ohequer,  2  C.  &  J.  19,  it  was  held,  in  the  29th  section  enables  a  jury  **  to  give  dam- 
Exchequer  Chamber,  that  a  sheriff  who,  ages  in  the  nature  of  interest  over  and 
under  a  writ  of  fieri  facias^  seizes  and  above  the  value  of  the  goods  at  the  time 
sells  the  goods  of  a  bankrupt  before  the  of  the  conversion  and  seizure,  in  trcnrt 
fiatf  but    after   an    act    of   bankruptcy,  or  trespass  de  bonis  asportaUs;  and  in  ao- 

^  So,  if  after  a  super$edeas  of  an  execution  has  been  shown  to  the  sheriff,  he  compels 
the  party  to  pay  the  amount  of  the  execution,  he  acts  without  authority,  and  the 
money  may  be  recovered  back  in  an  action  for  money  had  and  received.  Hopkinsom 
V.  Sears,  14  Vermont,  494. 

2  See  Rensselear  Glass  Fact  v.  Reid,  5  Cowen,  587 ;  S.  C,  3  Cowen,  436 ;  Banes  9. 
Smith,  12  Johns.  156 ;  Newell  v.  Griswold,  6  Johns.  45 ;  Miller  v.  Lord,  11  Pick.  11 ; 
^  Brewer  v.  Tyringham,  12  Pick.  457  ;  Peirce  v.  Rowe,  1  N.  Hamp.  179 ;  Mcllvaine  r. 
Wilkins,  12  N.  Hamp.  474,  479  ;  Pawling  v.  Pawling,  4  Yeates,  220;  Troubat  v.  Hun- 
ter, 5  Kawle,  257  ;  Bainbridge  v.  Wilcox,  1  Baldwin,  536.  In  ordinary  cases,  accep- 
tance of  the  principal  alone  amounts  to  a  waiver  of  interest.  Gillespie  o.  Mayor,  &g.  of 
New  York,  3  Edw.  512.  In  Hodgdon  v.  Hogdon,  2  N.  Hamp.  170,  it  is  said  that  it 
seems  to  bo  settled  as  a  general  rule,  that  where  the  whole  amount  of  principal  has 
been  paid,  no  action  can  be  maintained  for  interest  See  also  to  the  same  pointy  Til- 
lotson  o.  Preston,  3  Johnd.  229.  The  rule  above  stated  does  not  apply  where  then  if 
an  express  agreement  to  pay  interest    Post^  566,  note. 
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damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor, 
at  a  rate  not  exceeding  the  cun-ent  rate  6f  interest,  from  the  time 
when  such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums 
be  payable  by  virtue  or  some  written  instrument  at  a  certain  time; 
or,  if  payable  otJienuise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing y  so  as- such  demand  shall  give 
notice  (m)  to  the  debtor,  that  interest  will  be  claimed  from  the  date 
of  such  demand  until  the  term  of  payment :  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law.'' 

And  upon  this  enactment  it  may  be  observed:  Mrst,  that  it  does 
not  exteQd  to  any  action  on  contract,  which  is  brought  strictly  for 
the  recovery  of  unliquidated  damages  (n) ;  Secondly,  that  it  is  dw- 
cretionary  in  the^Mry  to  allow  interest  even  in  the  qases  specified; 
Thirdly,  that  the  jury  have  no  discretionaiy  *^power  to  award  inter-  [  *668  ] 
est,  unless  there  be  proof  of  a  written  in«irwrwen^,*  whereby  the  debt 
or  sum  certain  is  made  payable  at  a  certain  time,  or  of  a  written  de- 
mand of  the  money,  containing  a  notice  that  interest  will  thence- 
forth be  claimed  {q)  ;  and.  Fourthly,  that  the  jury  must  give  interest 
in  all  those  cases  in  which  it  was  payable  by  law  at  the  time  the  act 
was  passed. 

It  is,  therefore,  material  to  consider  the  state  of  the  law  upon  this  IntewBt 
subject,  at  the  time  the  statute  was  passed.  Uw?""*^* 

The  form  of  the  common  count  for  interest  is,  that  the  plaintiff 
sues  the  defendant  for  interest  upon  and  for  the  forbearance  of 
monies  due  from  the  defendant  to  the  plaintiff,  and  by  him  for- 
borne to  the  defendant  for  a  long  time,  at  his  request  (r). 

The  general  common  law  rule  is,  that  the  law  does  not  imply  a 
contract  on  the  part  of  a  debtor,  to  pay  interest  on  the  sum  he  owes» 
although  the  debt  may  be  of  a  fixed  amount,  and  may  have  been  fre- 
quently demanded  («).^     Nor  is  interest  due,  as  a  matter  of  right, 

tions  on  polidet  of  cumranee  made  after  debt   be   paid.     Dated   this   1st   day  of 

the  ast  was  passed ''  (i.  e.  after  1  Hh  Au-  January,  1834.     (Signed)  G.  D.    Witness, 

gust,  1833).    The  30th  section  gives  in-  E.  F." 

terest  on  writs  of  error,  from  the  time  (n)  In  an  action  for  money  had  and 
execution  was  delayed,  in  any  personal  receiyed,  brought  against  a  railway  com- 
ae tion.  As  to  the  time  from  which  in*  pany  to  recover  over-charges  made  by 
terest  on  a  writ  of  error  will  be  allowed  them  on  the  carriage  of  goods,  interest 
see  Garland  v.  Carlisle,  5  C.  <b  F.  3i>o ;  may  be  given  under  the  statute,  as  upon 
Levy  V.  Langridge,  4  M.  &  W.  337  ;  Bum  a  sum  certain,  if  there  have  been  a  previ- 
V.  Carvalho,  1  A.  &;  E.  8D5 ;  Ibbotson  v.  ous  demand  thereof.  Edwards  v.  Great 
Fen  ton,  1  Jur.  397.  Even  before  the  Western  Railway  Company,  21  L.  J.,  C.  P. 
fltat.  3  &  4  Will  4,  c.  42,  s.  30,  interest  72,  89. 

was  allowed  in  proceedings  in  error  in        (q)  See  per  Cur.,  Harper  v,  WilUams,  4 

the  Exchequer    Chamber,    in    all    cases  Q.  B.  219, 234. 

where  it  would  have  been  recoverable  in        (r)  See  Nordenstrom  v.  Pitt,  13  M.  & 

the  court  below.    Per  Lord   Tenterden,  W.  723.     A  count  for  interest  should  be 

Pager.  Newman,  9  B.  &  C.  378,  381.    As,  inserted,  where  it  is  claimed  as  a  debt; 

for  example,  on  the  affirmance  of  a  judg-  Ashby  v.   Ashby,  3  M.  &  P.   186.    In 

ment  on  a  promise  to  execute  a  mortgage,  other  cases  it  may  be  recovered  as  dama- 

Anon.  4  Taunt.  876.  ges ;  Hudson  v.  Fawcett,  7  M.  &  G.  348 ; 

(m)  The  following  form  may  be  adopt-  Fruhling  v.  Schroeder,  2  Bing.  N.  C.  77  ;        f 

ed : — '*  Mr.    A.  B. — I  do  hereby  demand  Berrington  v.  Phillips,  1  M.  &  W.  48. 
of  you  the  payment  of  the  debt,  amount-        («)    ue    Havilland    v.    Bowerbank,    1 

ing  to  100/.,  now  due  from  you  to  me  ;  and  Camp.  50;  De  Bemales  v.  Fuller,  2  Id. 

take  notice  that  I  claim  interest  on  the  426 ;  Walker  v.  Constable,  1  B.  &  P.  307 ; 

■mid  debt  from  this  day  until  the  said  Page  v.  Newman,  9  B.  <&  C.  378,  380. 


^  Bat  aoooiding  to  the  Ameiioaa  authorities,  interest  will  be  allowed  after  a  de 

88 


658  SUBJEOI-BiATTBB  OF  CONTBACTS. 

in  the  absence  of  an  express  stipulation,  even  in  the  case  of  writ- 
ten instruments,  unless  they  be  commercial  instruments  of  a  ne- 
gotiable nature,  such  as  bills  of  exchange  and  promissory  notes  (t). 

(0  Page  V.  Newman,  9   B.  &  C.  378,    C.  4  M.  &  P.  689. 
380;  Foster  v.  Weston,  6  Bing.  709;  a 


mand  of  pa^rment  of  an  unsettled  claim  for  goods  sold  and  delivered,  or  serrices  ren- 
dered, from  the  time  of  the  demand ;  and  a  presentment  of  the  account  or  commence- 
ment of  a  suit  is  sufficient  demand  upon  which  to  found,  and  from  which  to  date,  a 
claim  of  interest.  Barnard  v,  Bartholomew,  22  Pick.  291,  294  ;  Mcllvaine  v.  Wilkins, 
12  N.  Hamp.  481  et  aeq, ;  Ames  »,  Wilson,  22  Maine,  116,  120  ;  Selleck  r.  French,  1 
Conn.  32  ;  Gray  v.  Van  Amringe,  2  Watts  <&  Serg.  128 ;  Moore  v.  Patt«n,  2  Porter, 
4dl,454;  Houghton  v.  Hagar,  Brayt,  133;  Bates  v.  Starr,  2  Vermont,  536;  Cole  v. 
TruU,  9  Pick.  325 ;  Goff  v,  Rehoboth,  2  Cushing,  475 ;  David  v.  Conard,  1  Towa. 
^Greene,)  336.  But  if  there  be  a  certain  term  of  credit  given,  or  a  usage,  or  an  un- 
aerstanding  between  the  parties,  arising  out  of  their  mode  of  dealing  or  otherwise, 
that  payment  is  not  to  be  mide  till  a  particular  period,  such  usage,  understanding, 
or  agreement,  will  of  course  govern  the  claim  of  interest.  Moore  v.  Patten,  lii 
supra;  Cannon  r.  Warren,  2  Porter,  361 ;  McAllister  v.  Re  ib,  8  Wend.  109  ;  Post,  565, 
666,  note ;  Raymond  v,  Isham,  8  Vermont,  258 ;  Esterly  v.  Cole,  3  Comstock,  603 ; 
Wood  V.  Smith,  23  Vermont,  706. 

Interest  is  allowed  on  a  merchant's  account  from  the  time  the  credit  given  has  ex- 
pired. Raymond  v,  Isham,  8  Vermont,  258 ;  Porter  v.  Munger,  22  Vermont,  191 ; 
SeUeck  v.  F^nch,  1  Conn.  32.  And  this  term  of  credit  is  sometimes  inferred  from 
the  usage  of  the  place  where  the  dealings  are  had.  Roons  v.  Miller,  3  Watts  &  Serg. 
271 ;  Selleck  v.  French,  1  Conn.  32 ;  Esterly  v.  Cole,  3  Comstock,  502 ;  Bate  v.  Burr,  4 
Harring.  130. 

Accounts  for  money  advanced,  lent,  or  expended,  for  the  use  of  another,  at  his 
request,  generally  bear  interest.  See  Ilsley  v.  Jewett,  2  Metcalf,  168 ;  Gibbs  v,  Bry- 
ant, 1  Pick.  118  ;  Liotard  v.  Graves,  3  Caines,  226 ;  Reid  v.  Rensselaer  Glass  Factory, 
3  Cowen.  393 ;  S.  C,  5  Ib.  589 ;  Dilworth  v.  Sinderling,  1  Binney,  488,  494 ;  Weeks  ». 
Hasty,  13  Mass.  218 ;  Sims  v.  Willing,  8  Serg.  &  Rawle,  103,  109 ;  Miles  v.  Bacon.  4 
J.  J.  Marsh.  4'27 ;  Breckenridge  v.  Taylor,  5  Dana,  110,  114;  Goodloe  v.  Clay,  6  B. 
Monroe,  236  ;  Cheeseborough  v.  Hunter,  1  Hill,  (S.  C.)  400 ;  Taylor  v,  Knox,  1  Dana, 
891,  399 ;  Selleck  v.  French,  1  Conn.  32. 

But  money  lent,  without  any  stipulation  for  interest,  does  not  necessarily  draw 
interest,  until  refusal  or  neglect  of  payment,  after  demand  made,  or  some  other  de- 
fault of  the  borrower.  Hubbard  v.  Charlestown  Branch  Raili\>ad,  Co.,  II  Metc&lC 
124.  Interest  is  not  necessarily  recoverable  on  money  obtained  from  a  bank  by  an 
overdraft  Ib.  If  money  is  wrongfully  or  fhiudulently  obtained  firom  a  bank,  it  may 
ba  recovered  back  with  interest.  Wood  v,  Robbins»  11  Mass.  504 ;  Hubbard  v,  Charles- 
town  Branch  Railroad  Co.,  11  Metcalf,  124. 

Whether  interest  shall  be  recovered  in  an  action  for  money  had  and  received,  seems 
to  depend  on  the  circumstances  of  each  case.  A  mere  stakeholder,  agent,  trustee,  or 
bailee,  in  whose  hands  money  has-been  deposited  and  retained  without  use  or  default 
on  his  part,  would  not  be  liable  for  interest.  But  where  the  money  of  one  peraon 
has  been  detained  wrongfully,  or  been  used,  by  another,  or  where  it  has  been  kept  by 
him  when  it  should  have  been  paid  over,  interest  is  properly  chargeable  in  an  action 
to  recover  it.  See  Dodge  v.  Perkins,  9  Pick.  369;  Knight  v,  Reese,  2  Dallas,  182; 
BeU  V,  Logan,  7  J.  J.  Marsh.  503,  594 ;  Vance  v,  Vance,  5  Monroe,  521 ;  SeUeck  v. 
French,  1  Conn.  33  ;  Johnson  v,  £icke,  7  Halsted,  316  ;  Marion  v.  McRea,  I  Cheves's 
(Law)  61 ;  Wood  v.  Robbins,  11  Mass.  504  ;  Evarts  v.  Nason,  II  Vermont,  122 ;  Hud- 
son o.  Tenney,  6  N.  Hamp.  456.  Where  a  party  has  received  or  retained  money  of 
another  wrongfully,  interest  is  recoverable  from  the  time  it  was  wrongfully  received 
in  the  first  case,  and  from  the  time  it  was  wrongfUUy  retained  in  the  other.  Chaun- 
oey  V.  Yeaton,  1  N.  Hamp.  151 :  Wood  9.  Robbins,  II  Mass.  504;  Winslow  v.  Hatha- 
way, 1  Pick.  211  ;  Greenly  v,  Hopkins,  10  Wend.  96;  Lynch  p.  Deviar,  3  Johns.  Ca. 
303 ;  Simpson  v,  Feltz,  1  M'Cord,  Ch.  213 ;  Shipman  v.  Miller,  2  Boot,  405 ;  SeUeek  v. 
French,  1  Conn.  32  ;  Hawkins  t;.  Johnson,  4  Blackf.  23. 

But  on  open  and  current  accounts  between  parties  no  interest  is  chargeable,  except 
in  cases  of  money  advanced,  expended,  &c.,  as  above  stated.  A  balance  most  be 
struck,  and  notice  given  in  some  way  by  prosentment  of  the  account,  by  demand  of 

Sayment  or  by  suit  brought  for  the  iialance.    See  Raymond  v.  Isham,  8  Vermont, 
58 ;  Crawford  v.  Willing,  4  Dallas,  286 ;  Selleck  o.  French,  1  Conn.  34 ;  Wiltborger  v. 
Randolph,  Walker,  (Miss.)  20 ;  Shewell  v.  Givan,  2  Blackf.  314 ;  Barton  p.  Ollliam,  1 
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Thas,  primi  facie,  interest  is  not  claimable  on  a  demand  for  goods  Intxebst. 
sold,  although  the  price  was  to  have  been  paid  on  a  certain  day  (u)  J^  v^^>^^v/ 
or  on  a  balance  struck  on  an  account  for  goods  sold  (x)  ;^  or  on  a  ^hen  not 
debt  due  for  work  and  materials  (y)  ;  or  for  money  lent  to  (2),  or 
paid  for,  the  defendant  (a) ;  or  had  and  received  by  him,  though 
fraudulently,  for  the  plaiutiflf  s  use  (6).*    Nor  is  interest  necessarily 

« 

(u)  Gordon  v.  Swain,   12  East,  419 ;  to  repay  it  at  a  time  depending  on  a  con- 
Marshall  V.  Poole,  13  East,  99 ;  De  Ber-  tingencj ;  Page  v.  Newman,  9  B.  &  G. 
nales  v.  Fuller,  2  Camp.  428,  429 ;  Galton  378. 
r.  Bragg,  15  East,  2oo.  (a)  Carr  v.  Edwards,  3  Stark.  132. 

(z)  Ohalie  v.  Dake  of  York,  6  Bsp.  45.  (6)  Fruhling  9.  Schroeder,  2  Bing.  N. 

(jf)  James  v.  Cotton,  7  Bing.  273.    See  C.  77 ;  De  Bernales  9.  Fuller,  2  Camp. 

Trelawncy  v.  Thomas,  1  H.  BL  305 ;  Blan-  426 ;  Crockford  v.  Winter,  1  Id.  129  ;  De 

ey  V.  Hendrick,  3  Wills.  205.  Havilland  9.  Bowerbank,  Id.  51 ;  Walker 

(z)    Calton  V.  Bragg,  15    East,   223 ;  v.  Constable,  1  B.  &  P.  307 ;  Tappenden 

Owyn  0.  Godby,  4  Taunt.  346 ;  although  v,  Randall«2  Id.  472 ;  Goodchild  v.  Fen- 

the  money  was  lent  on  a  written  contract,  ton,  3  Y.  &  J.  481. 

Scammon,  579 ;  McKnight  v»  Dunlop,  4  Barbour,  36.  An  account  current,  received 
and  not  objected  to  within  a  reasonable  time,  becomes  a  settled  account  bearing  in- 
terest from  the  time  it  is  stated.  Bainbridge  v,  Wilcox,  1  Baldwin,  536 ;  Crosby  v, 
Otis,  32  Maine,  256. 

Where  money  is  payable  on  demand,  interest  does  not  accrue  until  demand  is  made. 
Lewis  r.  Lewis,  2  Hayw.  32  ;  Freeland  o.  Edwards,  lb.  49  ;  Dodge  v,  Perkins,  9  Pick. 
369;  Hunt  ».  Nevers,  15  Pick.  50();  Brewer  ».  Tyringham,  12  Pick.  547  ;  Hayen  o. 
Foster,  9. Pick.  112;  Breyfogle  v.  Beckley,  16  Serg  &  Rawle,  264;  Bartlett  v.  Mar- 
shall, 2  Bibb,  467,  471 ;  Nelson  v,  Cartmel,  6  Dana,  7 ;  Wells  9.  Abernethy,  5  Conn. 
222,  228  ;  Vaughan  v.  Goode,  Minor,  417.  Where  no  other  demand  is  made,  the  com- 
mencement of  a  suit  for  the  money  will  be  regarded  as  a  demand  for  the  purpose  of 
computing  interest    Dodge  9.  Perkins,  Hunt  v.  Nevers,  and  other  cases  cited  above. 

^  See  Sammis  v.  Clark,  13  Illinois,  544  ;  Hill  v,  Allen,  ib.  592.  But  see  next  pre- 
ceding note. 

a  But  see  Crosby  v,  Otis,  32  Maine,  256,  and  note  1,  p.  657 ;  Hilt  v.  AUen,  13 
Illinois,  592. 

■  See  note  1  p.  657 ;  Reab  v.  M'Allister,  8  Wend.  109 ;  Wood  p.  Hickok,  2 
Wend.  501 ;  Feeter  v.  Heath,  11  Wend.  477  ;  Dox  v.  Dey,  3  Wend.  356 ;  Tucker  v.  Ives, 
6  Cowen,  193. 

Interest  is  to  be  allowed  upon  money  paid  at  the  request  and  to  the  use  of  another, 
from  the  time  of  payment.  Gibbs  v.  Bryant,  1  Pick.  118;  Reid  v.  Rens.  Glass  Manuf. 
Co.  3  Cowen,  436;  S.  C.  5  Cowen,  587 ;  Fowler  v.  Shearer,  7  Mass.  14 ;  Weeks  v.  Hasty,  13 
Mass.  218 ;  Davenport  r.  Mason,  15  Mass.  85  ;  Campbell  v.  Musier,  6  Johns.  Ch.  24 ;  Rec- 
tor 1;.  Mark,  1  MisH.  288 ;  Barnard  v.  Bartholomew,  22  Pick.  291 ;  Ilsley  v,  Jewett,  2  Met- 
calf,  IGS.  In  Dodge  v.  Perkins,  9  Pick.  368,  it  was  held,  that  if  an  agent,  having  re- 
ceived money,  unreasonably  neglects  to  inform  his  employer  of  it,  he  is  liable  for 
interest  from  the  time  when  he  ought  to  have  given  information ;  and  it  was  further 
held,  that  whenever  the  law  by  implication  makes  it  the  duty  of  the  party  to  pay 
over  the  money  to  the  owner,  without  any  previous  demand  on  his  part,  interest  is 
to  be  allowed.  The  subject  of  interest  is  very  fully  examined  in  the  above  case  of 
Dodge  V.  Perkins.  See  also  Williams  v.  American  Bank,  4  Metcalf,  317 ;  People  v. 
Gadherie,  9  Johns.  71 ;  Pea«e  v.  Barber,  3  Caines,  266  ;  Porter  v.  Bussey,  1  Mass.  436 ; 
Wood  V,  Bobbins.  11  Mass.  50i  ;  Taylor  r.  Knox,  1  Dana,  398. 

In  Pennsylvania,  interest  is  recoverable  in  assumpsit  for  money  had  and  received ; 
— on  money  paid  by  mistake  from  the  time  of  explanation  and  payment  re-demanded, 
«King  V,  Diehl,  9  Serg.  &  R.  409 ;— in  assumpsit  for  work  and  labor ; — in  an  action  on 
a  policy  of  insurance ;  Obermyer  v.  Nichols,  6  Binn.  162, — and  in  assumpsit  for 
money  lent  and  advanced ;  Dibworth  9.  Sinderling,  1  Binn.  488 ; — on  rent  from  the 
time  it  falls  due ; — on  an  open  account,  where  a  certain  time  is  fixed  for  payment, 
and  generally  in  all  cases  where  one  person  obtains  money  belonging  to  another. 
Obermyer  t;.  Nichols,  ut  tupm.  Where  there  is  no  usage,  no  precise  time  of  payment 
fixed,  no  account  rendered,  or  demand  made,  it  is  not  usual  for  the  Court  to  direct 
interest  in  the  name  of  interest,  but  to  leave  it  to  the  jury  under  all  the  circumstan- 
ces of  the  case  to  give  or  refuse  damages  for  the  detention  of  the  debt.  Eskcrt «. 
Wilson,  12  Serg.  &  Rawle,  393.  See  also  Graham  v,  Williams,  16  Serg.  &  Rawle,  257  ; 
Faahott  v.  Reec^  16  Serg.  &  Rawle,  266;  Wiltburger  v.  Randolph,  Wall^er,  (Miss.)  20. 


660  SUBJECI-HATTSB  OF  CONTBACTS. 

payable  on  a  guaranty  (c) ;  or  on  a  sum  insured,  on  a  ship,  or  on 
life  (d)  ;  or  in  an  action  on  a  foreign  *^judgment  (e)  ;^  or  on^  an  at- 
[  ^564  ]  tomey's  bill  (/) ;  or  upon  a  deed  or  covenant  for  the  payment  of 
money,  even  by  instalments  (g),  unless  there  be  a  penalty  ;  or  upon 
a  replevin  bond  (h)  ;  or  upon  a  recognisance  of  bail  in  the  Queen's 
Bench  {%)  ;  or  upon  a  sum  due  on  a  balance  of  accounts  (i).^  And, 
generally  speaking,  money  deposited  with  a  banker  does  not  carry 

May  he         ij^t^rest  (Z). 

elaimed  ^^^  ^^  some  cases  the  common  law  does  give  interest ;  as  upon 

on  billfl,      bills  of  exchange,  and  promissory  notes,  whore  the  claim  to  it  is 

^^  supported  by  mercantile  usage  (wi).     Thus,  the  acceptor  of  a  bill, 

and  the  maker  of  a  note,  are  respectively  liable  to  pay  interest 

(c)  Hare  v.  Richards,  7  Bing.  254;  S.    lowed;  Arnott  v.  Bedfern,  3  Wng.  353; 
C.  6M.  &P.  35.  .  Foster  V.   Weston.  6  Id.   711,  7U.    See 

(d)  Kingston    v.    M'Intosh,    1   Camp.  Chitty's  Practice,  Prefece,  xvii.  In  Franoe, 
518 ;  Higgins  v.  Sargent,  2  B.  &  C.  3t8 ;  see  Code  Ciyil,  Book  3,  tit.  3,  sect  4. 
Bain  v.  Case,  Moo.  &  M.  262 ;  8.  C.  3  C.  &        (/)  Walker  v.  Bayley,  2  B.  &  P.  219. 
P.  496.  (g)    Foster  v.  Weston,  6  Bing.   709; 

(e)  Hilhouse  v.  Davis,  1  M.  &  S.  173.     Higgins  t;.  Sargent,  2  B.  <&  C.  34»;  &  a 
As  to  interest  on  a  Scotch  judgment,  Ar-    3  D.  &  B.  613. 

notti^.  Redfem,  3  Bing.  353;  S.  C.  11  (A)  Anon.  4  Taunt  30. 

Moore,  209 ;  or  Irish  judgment,  Bann  v.  (t)  Anon,  Id.  722. 

Dalzell,  8  C.  &  P.  376 ;  S.  C.  Moo.  &  M.  {k)  Chalie  v.  Duke  of  York.  6  Esp.  45; 

228.    In  an  action  on  a  Jamaica  judg-  Bain  v.  Case,  Moo.  &  M.  262  ;  S.  C.  3  C.  dk 

ment   (Atkinson  v.    Lord  Braybrook,  4  P.  496.    Whei»  equity  will  not  allow  in- 

Gamp.  380;  8.  0.  I  Stark.  219),  Lord  El-  terest  on  a  balance  in  the  hands  of  an 

lenboroagh  would  not  allow  interest,  and  attorney ;  Wright  v.  South  wood,  1  Y.  &  J. 

said  the   judgment   constituted   only  a  531. 

simple  contract  debt    On  English  judg-  (£)  Per  Lord  Denman,  Edwards  «.  Vers, 

ment  whether  equity  allows  interest.  Lew-  5  B.  &  Ad.  232,  235. 

es  V.  Morgan,  3  Y.  &  J.  394.     As  to  in-  (m)  Page  v.  Newman,  9  R  &  C.  373 ; 

terest  in  India,  see  3  Bing.  193.    In  the  Foster  v.  Weston,  6  Bing.  709  ;  S.  C.  4  M. 

Scotch  Courts  interest  is,  it  seems,  al-  &  P.  589. 


^  Interest  was  allowed  in  New  Hampshire  on  a  judgment  of  a  justice  of  the  peace 
of  another  State,  where  a  recovery  was  had  upon  it  in  New  Hampshire.  Mahurin  v. 
Bickford,  6  N.  Hamp.  567. 

Interest  is  allowable  upon  verdicts  and  awards  up  to  the  time  of  the  rendition  of 
judgment  where  delay  has  occurred.  Winthrop  ».  Curtis,  4  GreenL  297  ;  Sproat  r. 
Cutler,  Wright,  157.  So  interest  is  allowed  in  an  action  of  debt  on  a  judgment  from 
the  time  of  the  rendition  of  the  first  judgment;  Williams  v.  American  Blank,  4  Met- 
calf.  322 ;  Fishburno  v.  Sanders,  1  Nott  &  M'C.  242 ;  Pinckney  v.  Singleton,  2  Hill,  (S. 
C.)  343 ;  Rogers  v,  McDearmid,  7  N.  Hamp.  506 ;  Hodgdon  v.  Hodgdon.  2  N.  Hamp. 
169  ;  Sayre  v.  Austin,  3  Wend.  496 ;  Watson  v.  Fuller,  6  Johns.  2d3 ;  Van  Wyck  9. 
Montrose,  12  Johns.  350 ;  Geltson  v.  Hoyt.  13  Johns.  561 ;  Williams  v.  Smith,  2  Caines, 
253 ;  Constable  v.  Colden,  2  Johns.  480 ;  Mason  v,  Eakle,  1  Breese,  52 ;  Prince  v. 
Lamb,  1  Breese,  299.  The  rule  applies  where  the  original  judgment  is  for  a  cause  of 
action,  that  does  not  bear  interest,  as  for  unliquidated  damages  ;  Klock  v.  Bobinson, 
22  Wendell,  157  ;  Lord  v.  Mayor,  &c.  of  New  York.  3  Hill,  427  ;  Marshall  p.  Dudley. 
4  J.  J.  Marsh.  2U ;  Gate  wood  v.  Palmer,  10  Humph.  466 ;  Hawkins  v.  Ilidenhour,  13 
Mis.  125. 

By  statute  in  Massachusetts,  1817,  c.  153,  interest  may  be  collected  on  an  executio!^ 
from  the  time  of  the  rendition  of  judgment.  The  same  is  the  law  of  Maine,  and 
similar  provisions  exist  in  other  States  ;  as  New  York,  Pennsylvania,  South  Carolina, 
Kentucky,  &c.  See  Sayre  v.  Austin,  3  Wend.  496  ;  Berryhill  v.  Wells,  5  Binney,  66, 
59 ;  Kirk  t;.  Richbourg.  2  Hill,  (S.  C.)  352 ;  Chamberiain  v,  Maitland,  5  B  Monroe, 
448,  449 ;  Martin  v,  Kilbume,  11  Vermont,  93.  But  at  common  law  interest  could 
not  be  levied  on  an  execution  on  a  judgment.  See  Watson  v.  Fuller,  6  Johns.  283; 
Mason  v.  Sudan,  2  Johns.  Ch.  172,  180. 

^  But  see  Walden  v.  Sherburne,  15  Johns.  409,  (2d.  ad.)  n.  h.  and  next  pnoeding 
Mte. 


INTBBBST.  661 

thereon,  in  the  nature  of  damages  (n),  from  the  time  the  instru-  lirrKBrsT. 
ment  became  due ;  although  interest  be  not  reserved  on  the  face  of  v^-v-'^/ 
it,  and  there  be  no  proof  of  any  demand  of  payment  (p).^  And  in 
the  ease  of  a  note  payable  on  demand,  it  has  been  held,  that  the 
plaintiff  is  entitled  to  recover  interest  from  the  time  of  the  service 
of  the  writ  of  summons  in  an  action  thereon  (p)?  So  a  note  in  the 
following  form : — '^  I  promise  for  myself  and  executors,  to  pay  F.  H., 
or  her  executors,  one  year  after  my  death,  300Z.,  with  legal  inters 
est," — bears  interest  from  the  date  thereof  (j').  So,  it  appears  that 
a  banker's  cheque  carries  interest  (r).  And  so  the  drawer  or  indorser 
of  a  bill,  or  the  indorser  of  a  note,  is  liable  to  pay  interest  from  the 
time  he  receives  notice  of  the  dishonor  («).  Interest  is  likewise  pay- 
able on  an  account  stated  for  money  lent  (t),^ 

*^So,  if  there  be  a  contract  to  pay  a  debt  by  bill  of  exchange  or  [  ^565  ] 
promissory  note,  and  the  debtor  refuse  to  give  it,  the  plaintiff  may  '^  ^^^l 
recover  interest  on  the  amount,  ffom  the  time  when   the  instru-  Jobe'riyen 
ment,  if  given,  would  have  become  due,  as  part  of  the  debt  or  dam-  in  pay- 
ages  (m).-*  /  s^r' 

But,  if  the  delay  in  paying  the  bill  or  note  has  been  occasioned  8<x^»- 
by  the  default  of  the  holder,  or  the  claim  has  lain  dormant  for  a 
long  time  without  any  demand  by  him,  the  jury  may  refuse  to  al- 
low interest  (x),^    And  so  if,  ^t  the  time  the  bill  falls  due,  there 

(fi)    Ex  parte  Williams,  1  Rose,  Bank.  348. 

Ca.  399 ;  Cameron  v.  Smith,  2  B.  &  Aid.  (j>)  Pierce  v.  Fotliergill,  2  Scott,  S3i. 

30d ;  Maberlej  v.  Robins,  5  Taunt.  626 ;  (q)  Rofifey  v.  GreenweU,   10   A.  &  E. 

In  the  matter  of  Burgess,  8  Id.  660.    To  222. 

entitle  a  party  to  interest  on  a  bill  or  (r)  Anon.  1  Jur.  844. 

note,  from  maturity,  it  must  be  produced  («)  Walker  v,  Barnes,  5  Taunt.  240. 

at  the  trial ;  Uutton  v.  Ward,  lo  Q.  B.  (t)  Blaney  v  Hendricks,  2  Bl.  761. 

26.  (u)  Davis  v.  Smyth,  8  M.  &  W.  399; 

(o)  BayL  B.,  5th  edit.  348  ;  Chit  B.,  Farr  v.  Ward,  3  M.  &  W.  23 ;  De  Beroales 

8th  edit.  664.    Interest  runs  from  the  v.  Fuller,  2  Camp.  248,  n.;  Marshall  v. 

date  of  a  bill  or  note  payable  at  a  future  Poole,  13  East,  98 ;  Slack  v.  Lowell,  3 

time  "  with  interest;"  Kennerley  v.  Nash,  Taunt.  157 ;  Middleton  v.  Gill,  4  Id.  298 ; 

1  Stark.  452  ;  Hopper  v.  Richmond,  Id.  Sutton  v,  Morgan,  5  Id.  758. 

507;  Denman  v.  Dibden,  R.  &  M.  380;  (z)  Cameron  v.  Smith,  2  B.  &  Aid.  308 ; 

Richards  v.   Richards,  2  B.  <&  Ad.  447.  De  Belloix  v.  Lord  Waterpark,  1  D.  &  R. 

And  in  such  a  case,  the  interest  is  paid  16.   .When  not  allowed  after  tender,  &c.; 

of  debt;  Hudson  v.  Fawcett,  7  M.  &  G.  Dent  v,  Dunn,  3  Camp.  296. 

5  Jacob  V.  Adams,  1  Dallas,  52 ;  Powell  v,  Guy,  3  Dev.  &  Batt.  70 ;  RoUman  v. 
Baker,  5  Humph.  406 ;  Francis  v.  Castlemain,  4  Bibb,  282  ;  Pollard  v,  Yoder,  2  Marsh. 
(Ken.)  264. 

2  See  ante,  563,  note  ;  Dodge  v.  Perkins,  9  Pick.  369 ;  Hunt  v.  Neyers,  15  Pick,  500; 
Brewer  v.  Tyringham,  12  Pick.  647  ;  Haven  v.  Foster,  9  Pick.  112  ;  Bryfogle  ».  Beck- 
ley,  16  Serg.  &  R.  264 ;  Nelson  ».  Cartwel,  6  Dana,  7  ;  Wells  v.  Abernethy,  5  Conn. 
228 ;  Etheridge  v.  Binney,  9  Pick.  272,  279 ;  Schmidt  v.  Limehouse,  2  Bailey,  276 ; 
Walker  v.  Wills,  5  Ark.  167.  Where  a  note  was  in  these  words,  "  Due  A.  B.  on  de- 
mand, 300  dollars,"  <&c.,  it  was  held  that  interest  would  commence  from  the  time  of 
demand  only.    Cannon  v.  Beggs,  1  M^Cord,  370 ;  Vaugkan  v,  Goode,  1  Minor,  417. 

*  See  ante,  563,  note. 

*  Interest  is  recoverable  as  of  right  on  contracts  in  writing,  for  payment  of  money 
at  a  day,  as  bills  of  exchange,  &c.,  or  on  contracts  for  the  payment  of  interest ;  or 
where  the  money  claimed  has  been  used,  and  upon  bonds,  &c.  But  in  other  cases, 
it  is  for  the  jury  to  determine  under  the  circumstances  of  the  case.  Newson  v.  Doug- 
las, 7  Har.  &  J.  417.  See  Bayley  on  Bills,  (2d  Am.  ed.)  375-378 ;  Gully  v,  Remy,  1  Black. 
70 ;  Homer  v.  Hunt,  1  Black.  214. 

^  The  vendee  of  land  on  a  credit,  to  whom  a  deed  is  made  and  possession  given,  is 
not  excused  fit>m  paying  interest  on  the  purohase-mon^,  because  the  payment  of 
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Money 
payable 
under 
award. 

On  bonds. 


Compound 
interest 


bo  no  person  legally  authorized  to  receive  it, — as  if  the  holder  be 
dead  intestate,  and  administration  be  not  then  taken  ont,  in  such  a 
ease  even  the  acceptor  is  not  chargeable  with  interest,  except  from 
the  time  when  the  administrator  demands  payment  of  the  princi- 
pal (y). 

So  money  awarded  to  be  paid  on  a  particular  day,  carries  inter- 
est from  that  day,  if  it  be  duly  demanded  thereon  (z),  provided 
the  plaintiff  proceed  by  action  ;  aliter  if  he  proceed  by  attachment  (a). 

So,  a  bond,  conditioned  for  the  payment  of  money,  impliedly  car- 
ries interest  from  the  time  of  the  obligor's  default  (6).* 

And  so  a  surety  who  is  compelled  to  pay  a  sum  of  money,  owing 
to  the  default  of  his  principal,  is  entitled  to  interest  on  the  sum  so 
paid  (e).^ 

But  there  cannot  be  a  title  to  compound  interest,  without  a  con- 
tract expressed,  or  implied  from  the  mode  of  dealing  with  former  ^ 
accounts,  or  custom  (d).^    And  it  has  been  recently  held  in  the  House 

(y)  Murray  v.  Tho  East  India  Compa-  Hogan  v.  Page,  1  B.  &  P.  337.    But  not 

ny,  o  B.  &  Aid.  204.  to  am  amount  beyond  that  of  the  penalty ; 

(z)   Pinhorn  v.  Tuckington,  3  Camp.  Bromley  v.  Goodere,  I  Atk.  75. 

468;  Johnson  v.  Durant,  4  C.  &  P.  327.  (c)  Petre  v.  Duncomba,  20  L.  J.,  Q.  B. 

(a)  Churcher  v.  Stringer,  2  B.  &  Ad.  241 
777. 


(b)  Farquhar  v,  Morris,  7  T.  R.  124 ;     140, 


(d)  FerguBson  v.  Fyffe,  8  C.  &  F.  121, 


the  principal  had  been  delayed  by  the  adverse  claim  and  suit  of  a  third  party,  the 
rendee  during  all  that  time  having  enjoyed  the  issues  and  profits  of  the  land.  Seldea 
V.  James,  6  Randolph,  465 ;  Brockenborough  v.  Blythe,  3  Leigh,  619  ;  Oliver  p.  Hallara, 
1  Grattan,  298 ;  Boyce  v.  Britchett,  6  Dana,  231 ;  Cullum  v.  Bank,  4  Alabama,  22. 
The  covenant  of  the  vendor  in  Selden  v.  James,  was  to  sell  and  convey  a  perfect  title, 
(which  was  done  as  was  proved  by  the  event  of  the  trial,)  not  that  there  should  be  no 
claimants ;  he  has  not,  therefore,  committed  a  breach  of  his  covenant ;  in  this  there 
is  no  excuse  for  the  non-payment  of  interest :  Selden  v.  James,  6  Randolph,  465.  To 
excuse  the  vendee  of  land  from  paying  the  intarest  of  the  purchase-money  to  the 
vendor,  it  is  not  enough  that  he  should  be  ready  and  willing  to  pay  the  principal ;  it 
ought  to  appear  that  he  kept  it  useless  and  unproductive  by  him,  and  that  he  gave 
the  vendee  notice  of  that  fact.  lb.  But  see  Stevenson  v.  Maxwell,  2  Sandford,  Ch. 
273;  M'Kinuan  v.  Stcrrett,  6  Watts,  162. 

Although  a  defendant  is  restrained  from  paying  money  by  attachment,  he  ought, 
nevertheless,  to  pay  interest  during  the  time  he  was  so  restrained,  if  he  continues  to 
hold  and  use  the  money ;  and  there  is  a  contract  to  pay  interest  for  it,  so  that  interest 
is  part  of  the  debt.  Adams  v.  Cordis,  8  Pick.  260.  See  Templeman  v.  Fauntleroy,  3 
Randolph,  434  ;  Prescott  v.  Parker,  4  Mass.  170. 

But  if,  before  demand  is  made,  or  other  default,  a  debtor  is  summoned  afl  trustee, 
and  he  practises  no  delay  in  making  his  answer,  and  no  collusion  with  any  other 
party,  he  is  prohibited  by  law  from  paying  the  money ;  he  is  in  no  default,  and  not 
chargeable  with  interest  Oriental  Bank  v.  Tremont  Ins.  Co.,  4  Metcalf,  1 ;  Hubbaid 
V.  Charlestown  Branch  Railroad  Co.,  11  Metcalf,  128.  See  Sideman  v.  Lafsley,  13 
Serg.  &  H.  224. 

1  Where  a  money  rent  is  reserved  in  a  lease  of  land,  payable  on  a  certain  day.  and 
is  not  paid,  it  carries  interest  as  matter  of  right.  I)ennison  v.  Lee,  5  Gill  &  Johns. 
383 ;  Clark  v.  Barlow,  4  Johns.  183  ;  Oberberger  v.  NichoUs,  6  Blnney,  159, 162 ;  Buck 
V.  Fisher,  4  Wheaton,  516;  Honore  v,  Murray,  3  Dana,  31 ;  Elkin  v.  Moore,  6  B.  Mon- 
roe, 462 ;  Burnham  v.  Best,  10  B.  Monroe,  227  ;  Lush  ©.  Druse,  4  Wend.  313,  317. 
But  in  Virginia  it  is  held  that  interest  is  not  due  on  rent  as  a  matter  of  law.  Cooke 
V.  Wise,  ana  Newton  v.  Wilson,  3  Hen.  &  Munf.  483,  but  it  may  be  given  by  the  jury, 
Dow  V.  Adam,  5  Munf.  21,  23 ;  Mickie  v.  Wood,  6  Randolph,  571. 

2  llsley  V.  Jewett,  2  Metcalf,  168 ;  Gibbs  r.  Bryant,  1  Pick.  118. 

^  Compound  interest  is  not  illegal,  and  may  be  recovered  on  an  express  promise,  or 
one  implied  by  law  as  part  of  the  contract.  Bainbridge  v.  Wiloocks,  1  Baldwin,  538 ; 
Woodbury,  J.,  in  Peirce  v.  Howe,  1  N.  Hamp,  183  ;  Pawling  v.  Pawling,  4  Yates,  220, 
See  Mowry  v.  Bishop,  5  Paige,  98 ;  Gamp  v.  Bates,  U  Conn.  500 ;  Connecticnt  v.  Jack- 
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of  Lords,  that,  in  general,  a  contract  or  promise  for  compound  in-  Interest. 
terest  is  not  available  in  England,  except,  perhaps,  in  the  case  of  v.^"v^^i^ 
mercantile  accounts  current,  for  mutual  transactions  (e).  Nor  is  a 
customer  bound  or  affected  bj  the  practice  of  his  bankers,  to  charge 
interest  upon  interest,  by  making  rests  in  their  accounts  at  stated 
intervals,  unless  it  be  proved  that  he  was  aware  that  such  was  their 
custom  (/).^ 

^In  all  other  cases,  however,  interest  is  allowed,  if  there  be  a  [  ^566  ] 
contract  for  the  payment  thereof.^    And  an  agreement  between  the  ^7  agree- 
parties  that  it  should  be  paid  may  be  inferred  from  the  course  of  °^®^ 
dealing  with  them ;  e.  g.,  if  it  has  been  frequently  charged,  and 
paid  without  objection,  in  former  and  similar  accounts  (g). 

So  if  it  appear  to  be  the  invariable  custom  or  usage  in  any  par-  Usage  of 
ticular  trade  oV  business,  to  charge  interest,  this  may  amount  to  tra^e* 
evidence  of  a  contract,  to  allow  it  between  parties  having  transactions 
therein  (A).^ 

(c)  Ibid.;  ExparU  Beavan,  9  Ves.  224;  (/)  Moore  o.  Voughton,  l^Stark.  487. 

and  see  Caliot  «.  Walker,  2  Anst.  495  ;  \g)    Calton  v.   Bragg,    \5 '  East,   223  ; 

Scholey  v.  Ramsbottom,  2  Camp.  486,  n.;  Bruce  v.  Hunter,  3  Gamp.  467 ;  ^Denton  v. 

Bruce  ».  Hunter,  3  Camp.  467 ;  Eaton  v.  Hodie,  Id.  496 ;  Gwyn  v.  Godby,  4  Taunt. 

Bell,  5  B.  &  Aid.  34 ;  Sackett  v,  Bassett,  346 ;  Eaton  v.  Bell,  o  B.  &  Aid.  34. 

4  Madd.  64,  n.;  Moore  v.  Voughton,  1  Oi)  lb.;  see  Ikin  v.  Bradley,  2  Moore, 

Stark.  487;  Newal  v.  Jones,  Moo.   &  M.  20o. 
449 ;  S.  C.  4  C.  &  P.  124, 

son,  1  Johns.  Ch.  14.  If  compound  interest  is  voluntarily  paid  by  the  debtor,  it  can- 
not be  recovered  back.  Mowry  v.  Bishop,  5  Paige,  98 ;  Camp  v.  Bates,  1 1  Conn.  487  ; 
Dow  V.  Drew,  3  N.  Hamp.  40.  An  agreement  to  pay  interest  on  interest,  which  has 
already  become  due,  is  not  usurious.  Mowry  v.  Bishop,  5  Paige,  98 ;  Camp  v.  Bates, 
11  Conn.  487  ;  Tylee  v,  Yates,  3  Barbour  Sup.  Ct.  222  ;  Fitzhugh  v,  McPherson,  3  Gill, 
408 ;  Pinckard  v.  Ponder,  6  Georgia,  253 ;  Harvey  v.  Crawford,  2  Black.  43 ;  Fobes 
r.  Cantfield,  2  Ham.  18;  Kellogg  v.  Hickok,  1  Wend.  281;  Wilcox  v.  Howland,  23 
Pick.  167  ;  Ni'es  t».  Board  of  Comm.  of  Sink.  Fund,  8  Blackf.  168.  The  taking  of  com- 
pound interest  is  not  usury.  Otis  v,  lindsey,  1  Fairf.  315  ;  Dow  w.  Drew,  3  N.  Hamp. 
40.  See  Mowry  ».  Bishop,  5  Paige,  98;  Camp  v.  Bates,  11  Conn.  487;  Childers  v." 
Deane,  4  Rand.  406.  Compound  interest  has  nothing  to  do  with  the  question  of 
usury.  Kellogg  v.  Hickok,  1  Wendell,  281.  Interest  upon  interest  on  a  legacy  will 
not  be  allowed  unless  the  testator  plainly  requires  it.  Calloway  v.  Langhorne,  4 
Rand.  181. 

1  Although  it  is  a  legal  usage  of  merchants  to  cast  interest  on  the  items  of  their 
mutual  accounts,  and  strike  a  balance  at  the  end  of  a  year,  and  make  that  balance 
the  first  item  of  principal  for  the  ensuing  year,  yet  neither  the  usage  nor  the  law 
allows  this  to  be  done,  except  undei'  a  specific  agreement,  after  the  mutual  dealings 
of  the  parties  have  ceased.  Von  Hemert  v.  Porter,  11  Metcalf,  210 ;  Wood  v.  Smith, 
23  Vermont,  706.  The  law  does  not  allow  interest  upon  interest  accrued,  even  where 
a  note  is  mtule  payable  with  interest  annually.  Doe  v.  Warren,  7  Greenl.  49  ;  Hast- 
ings V.  Wiswall,  8  Mass.  455 ;  Ferry  v.  Ferry,  2  Cushing,  92 ;  Prindall  v.  Bank  of 
Blarietta,  10  Leigh,  481 ;  Howe  v,  Bradley,  19  Maine,  31.  This  is  otherwise  in  Ohio, 
and  in  some  other  States.  See  Gibbs  v,  Chisolm,  2  Nott  &  McC.  38 ;  Talliafvrro  v. 
King,  9  Dana,  331 ;  Kennon  v,  Dickens,  1  Taylor,  357  ;  Austin  v.  Imus,  23  Vermont, 
286. 

'  Where  there  is  a  stipulation  for  interest,  it  may  be  recovered  even  after  the  prin- 
cipal debt  has  been  paid ;  but  it  is  otherwise,  where  the  interest  is  recoverable  mere- 
ly as  damages,  or  as  incident  to  the  debt  Fake  v.  Eddy,  15  Wend.  76 ;  Gillespie  r. 
The  Mayor,  &c.  of  New  York,  3  Edwards,  512,  514  ;  Stone  v.  Bennett,  8  Missouri,  41, 
43;  Abbott  v.  Wilmot,  22  Vermont,  437  ;  Milliken  ».  South  gate,  26  Maine,  424;  Henry 
V.  Flagg,  13  Metcalf,  64 ;  Comparet  *'.  Ewing,  8  Blaokf.  328.  See  Stevens  v.  Barringer, 
13  Wend.  539;  Tillotson  v.  l*reston,  3  Johns.  229;  Steams  ».  Brown,  1  Pick.  ooO; 
Howe  V,  Bradley,  19  Maine,  31,  36,  39;  Pinckney  v.  Singleton,  2  Hill,  (a  C.)  343; 
Ante,  562,  note. 

«  Liotard  v.  Graves,  3  Caines,  226,  234,  245 ;  Williams  v.  Craig,  1  Dallas,  313,  315 ; 
Kooiiie  V.  Miller,  S  Watts  <&  a  2Z1 ;   Meeoh  o.  Smith,  7  Wend.  305,  313.    As  to  the 
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Imtkrist.        And  where  a  party  is  indebted  to  a  trader,  who  becomes  bankmpt, 

v^^v^^/  in  a  sum  bearing  interest,  the  assignees  may  recover  interest  accru- 

By  assig-  ing  subsequently  to  the  bankruptcy,  although  there  be  no  express 

nees  of  reservation  of  interest  (i).^ 

baxkkrupt  ^  ^ 

I 

5.  Account  stated. 

Form  of         The  form  of  the  common  count  upon  an  account  stated  is :  that 

ihe  ooont  the  plaintiff  sues  the  defendant  "  for  money  found 'to  be  due  from 

the  defendant  to  the  plaintiff,  on  accounts  stated  between  them"(j). 

Account  1.  It  is  not  necessary,  in  order  to  support  this  count,  to  slioir 

^'"J  ^      *^^  nature  of  the  original  debt,  or  to  prove  the  specific  items  constitu- 
with  refei^  ^^^S  ^^^  account.^    But  still  an  account  stated,  to  be  good,  must  be 
enee  to  ex-  founded  on  a  debt  then  due  and  owing  (k)  ;  and,  accordingly,  it 
istingdebt  ^ust  appear,  that,  at  the  time  of  the  accounting,  there  existed  some 
demand  respecting  which  an  account  was  stated  (Q  ;  that  a  baiajice 
was  then  struck  and  agreed  upon  (m)  ;  and  that  the  defendant  ex- 
pressly admitted  that  a  certain  sum  was  then  due  from  him  as  a 
debt  (n). 

Hence  it  follows,  that  an  account  cannot  be  stated,  with  reference 
to  a  debt  payable  on  a  contingency  (o). 


C.l 


(t)  Pott  V.  Beavan,  7  M.  &  G.  601;  S.  6  D.  &  R.  306. 

C.  &  K.  336.  (m)  Tnieman  v.  Hurst,  1  T.  R.  42,  n.; 

(/)  See  16  &  16  Vict.  c.  76,  sched.  B.  Prouting  ».  Hammond,  8  Taunt  63a 

(k)    Pea    Parke    and    Alderuon,    Ba.,  (n)  Lane  v.  HiU,  21  L.  J.,  Q.  B.818; 

Gough  V.  Findon,  7  Exch.  48,  60,  61.  Aihby  v.  Ashby,  3  M.  A  P.  186;  and  see 

(I)  Lubbuck  V.  Tribe,  3  M.  &  W.  607 ;  Barker  v,  Birt,  10  M.  <fe  W.  61. 

Tucker  v.  Barrow,  7   B.  &  C.  623,  624 ;  (o)  See  Baker  v.  Heard,  6  Exch.  9d9» 

Whitehead  v.    Howard,    6    Moore,    106 ;  966. 
Oreen  v.  Dayies,  4  B.  <&  C.  236,  242 ;  S.  C. 

effect  of  custom  and  usage  in  referefice  to  the  allowance  of  interest,  see  farther  Betb 
V.  McAllister,  8  Wend.  109 ;  Wood  v.  Hickok,  2  Wend.  601 ;  Reid  v.  Rens.  Glass  Fi> 
tory,  3  Cowen,  436 ;  Barclay  v.  Kennedy,  3  Wash.  C.  C.  360 ;  Denniston  u.  Imbrie,  4 
Wiish.  C.  C.  396 ;  Ante,  663,  note ;  Stoughton  v.  Lynch,  2  Johns.  Ch.  214. 

1  Bainbridge  v,  Wilcocks,  1  Bald.  636.  As  to  the  rule  for  computing  interest  wben 
partial  payments  have  been  made,  see  Connecticut  v.  Jackson,  1  Johns.  Ch.  17,  IS; 
Stoughton  V,  Lynch,  2  Johns,  Ch.  209  ;  Dean  v.  Williams,  17  Mass.  417 ;  Scanlaodr. 
Houston,  6  Yercer,  310;  Haryey  v.  Crawford,  2  Black f.  43;  Fay  v.  Bradley,  1  PicL 
191 ;  Kiney  tK  Hill,  14  Mis.  600.  By  the  law  of  what  place  the  amount  of  interest  is 
determined,  see  Bayley  on  Bills,  (2d  Am.  ed.)  79,  82,  378 ;  Bailey  v.  Seal,  1  Harrinf- 
ton,  232 ;  Hosford  v.  Nikols,  1  Paige,  226.  Interest  is  to  be  paid  according  to  the  Uv 
of  the  place,  where  contracts  are  to  be  performed.  Story,  Confl.  Laws,  (2d  ed.)  §  29lt 
§  292,  and  numerous  cases  cited  in  notes.  See  Von  Hemert  v.  Porter,  11  Metcall^ 
210 ;  Burton  v,  Anderson,  1  Texas,  93. 

2  The  stating  of  an  account  is  in  the  nature  of  a  new  promise.  Holmes  v.  D'Campb 
1  Johns.  3 1:.  The  defendant  gave  to  the  plaintiff  a  memorandum  of  items  of  acooant, 
to  which  was  subjoined  a  promise  to  pay  the  plaintiff  or  order  the  amount  specified, 
being  for  the  yalue  of  a  protested  bill,  and  added,  that  it  was  to  be  paid  out  of  thi 
proceeds  of  certain  proyisions  and  lumber ;  the  writing  waa  held  good  endenoe  ia 
support  of  a  count  on  an  inaimul  eomputassenl,  Montgomery  v.  Ives,  17  Johns.  3d. 
The  plaintiff  and  defendant  being  mutually  indebted,  drew  up  a  schedule  of  their 
respective  demands,  and  on  the  same  paper  executed  a  sealed  instrument  with  a 
penalty,  setting  forth  that  the  schedule  was  a  statement  of  all  claims,  and  when  the 
account  should  be  baladoed,  the  securities  which  each  held  should  be  given  op  and 
balanced.  In  an  intitnul  eomputjssent  brought  for  a  balance  due  the  plaintiff,  Mdi 
that  the  specialty  was  no  contract  for  the  payment  of  money,  and  did  not  merge  the 
simple  promise,  but  might  be  construed  as  an  admission  of  subsisting  demwds. 
Hoyt  v.  Wilkinson,  10  Pick.  81. 
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But  it  is  not  esaentiaHhat  there  shoald  be  cross  or  reciprocal  de-  Account 
mands  between  the  parties,  or  that  the  defendant's  acknowledgment  ^^t™- 
that  a  certain  sum  was  due  from  him  to  the  plaintiflF,  should  relate  to  ^^^^^^'^^^ 
more  than  a  single  debt  or  transaction  (p).     And,  therefore,  an  ad- 
mission by  the  defendant,  that  so  much  was  agreed  to  *be  paid  to  [  *567  ] 
the  plaintiff  for  the  sale  of  standing  trees,  made  after  the  trees  had 
been  felled  and  taken  away  by  the  defendant,  will  support  a  count 
upon  an  account  stated  (q). 

Evidence  of  an  accounting  with  the  agent  of  the  plaintiff,  or  With 
with  his  wife  (r),  is  sufficient  to  support  this  count.*   But  evidence  of  J^  ^toted. 
an  acknowledgment  of  a  debt,  in  a  conversation  with  a  stranger, 
is  not  sufficient  («).     And  it  appears  doubtful,  whether  evidence  of 
an  accounting  with  the  agent  of  an  unknown  principal,  would  sup- 
port a  count  on  an  account  stated  with  the  principal  (t). 

It  must  likewise  appear,  that  the  accounting  took  place  before  ^^ 
action  brought  (u). 

2.  The  production  by  the  plaintiff  of  an  I.  O.  U.,  is  primd  facie  ^^^^^ 
evidence  that  an  account  has  been  stated  by  the  defendant  with  him,  required 
although  no  name  is  mentioned  in  the  instrument  (x).  to  support 

So,  au/cntry  in  a  bankrupt's  examination,  of  a  certain  sum  being 
dufe  to  A.,  is  evidence  of  an  account  stated  between  them  (y). 

So,  a.  bill  of  exchange  or  promissory  note  is  evidence  of  an  ac- 
count stated,  as  between  the  immediate  parties  thereto  (z).  And 
where  it  appeared  that  in  August,  1844,  the  defendant  gave  a  prom- 
issory note  to  the  plaintiff  for  232.  2«.  6d.,  which  the  note  described 
as  being  the  amount  of  interest  due  on  a  promissory  note  for 
117Z.  4«.,  dated  6th  July,  1838,  up  to  6th  July,  1844  ;  this  was 
held  to  be  evidence  for  the  jury  of  an  account  stated  in  August, 
1844,  of  a  then  subsisting  debt  of  117Z.  4«.  (a). 

So  a  promise  by  the  drawer  of  an  over-due  bill,  to  pay  an  indoi^ 
ser  and  holder  the  amount  thereof,  is  evidence  of  an  account  stated 
between  these  parties  (b).  But  in  such  a  case  the  plaintiff  must 
show,  that  the  defendant  admitted  that  the  amount  acknowledged 
to  be  in  arrear  was  due  to  him,  the  plaintiff;  or  he  must  show  an 
admission  by  the  defendant,  that  he  was  liable  for  the  specilSed 
amount  to  the  legal  holder  of  the  bill,  and  that  he,  the  plaintiff,  is 
such  holder.  Jardine  v.  Payne  (c)  was  an  action  by  the  plaintiff,  as 
indorsee,  against  the  defendant  as  the  acceptor  of  a  bill  of  exchange 
for  57 L  108.,  and  upon  an  account  stated.  The  bill  was  upon  an 
insufficient  stamp ;  and  the  plaintiff,  in  order  t6  ^recover  upon  the  [  *668  ] 

• 

(p)  Highmore  v.  Primrose,  5  M.  &  S.  66.  AUen  v.  Cook,  2  DowL  646. 

(q)  Knowles  v.  Michel,  13  East,   249 ;        (x)  Fesenmayer  v,  Adcock,  16  M.  &  W. 

Inchon  v,  OhUoott,  8  C.  &  P.  236.    See  449,  460;  Curtis  v.  Rickards,  1  Scott,  N. 

Elmes  V,  Wills,  1  H.  Bl.  64  ;  Prouting  »,  R.  166. 

Hammond,  8  Taunt.  688.    Party  stating        (y)  Eicke  v.  Nokes,  1  Mob.  &  Rob.  868. 
he  wiU  call  and  settle,  when  evidence  of        (z)  Burmester  v.  Hogarth,  11  M.  &  W. 

an  account  stated;  Clarke  v.  Glennie,  8  97,  101,  102;  and  see  Wheatley  v.  Wil- 

Stark.  10.  liams,  1  M.  &  W.  633,  641. 

(r)  Bui.  N.  P.  129.  (a)  Perry  v,  Slade.  8  Q.  B.  116. 

(«)  Breckon  v.  Smith,  1  A.  &  R  488.  (6)  Oliver  v.  Dovatt,  2  Moo.  &  Rob.  230. 

(0  Baynham  o.  Holt,  C.  P.,  8  Jur.  968.        (e)  1  B.  <&  Ad.  663.    See  Singleton  v. 

(u)  Spencer  v.  Parry,  8  A.  &  R  831 ;  Barrett,  2  C.  &  J.  868. 

84 


666  SUBJECT-MATTER  OF  CONTRACTS. 

Account  account  stated,  produced  two  letters  written  by  the  defendant  after 
STATED.  the  dishonor  of  the  bill.  In  the  first,  which  was  dated  on  the  day 
v^-v"^^  the  bill  became  due,  and  which  was  addressed,  "  To  the  gentleman 
who  calls  with  the  bill,"  the  defendant  expressed  his  regret  that  it 
was  not  in  his  power  to  take  up  the  bill  for  571.  10«.  In  the  second 
letter,  which  was  in  answer  to  one  from  the  plaintifi'^s  attorney,  re- 
quiring payment  of  the  defendant's  acceptance  in  favor  of  Tilbury 
for  57i.  10«.,  the  defendant  said :  "  if  he  had  had  the  money  he 
should  not  have  let  his  acceptance  be  dishonored  ;"  and  he  proposed 
that  Tilbury  should  draw  upon  him  at  a  month  :  and  it  was  held, 
that  these  lettei*s  did  not  amount  to  an  acknowledgment  that  the 
sum  of  571  lOs.  was  due  to  the  plaintiflp;  but  merely  that  it  waa 
due  to  the  person  who  was  legally  entitled  thereto,  as  holder  of  the 
bill ;  and  that  it  was  necessary,  therefore,  for  the  plaintiff  to  prove 
that  he  was  indorsee. 

And  an  award  is  not  evidence  of  an  account  stated,  as  between 
the  parties  to  the  subm  ission  (cf). 
When  debt  If  the  plaintiflp  prove  an  accounting  with  the  defendant,  but  it 
claimed  by  appear  that  the  debt,  which  was  the  subject  thereof,  was  not  due 
a^partifu-^  from  the  defendant  in  his  own  right,  nor  to  the  plaintifl*  in  his  own 
laroliarao-  right,  the  count  on  an  account  stated  will  fail(e).  And  so,  on  the 
t«r.  other  hand,  if  the  plaintiff  declare  upon  an  account  stated  with 

him  in  a  representative  character,  for  instance,  as  executor,  it  must 
appear  that  the  defendant  admitted  that  the  debt  was  due  to  the 
plaintiff  in  that  character.  In  Green  v.  Da  vies  (/),  the  plaintiff 
sued  as  executrix,  on  an  instrument  in  the  following  form : — "  Be- 
ceived  of  Mr.  B."  (the  testator)  "  lOOt,  which  I  promise  to  pay  on 
demand,  with  interest,"  The  instrument  itself  could  not  be  read 
in  evidence,  owing  to  its  not  being  properly  stamped ;  but  it  waa 
proved  that  the  defendant,  on  being  applied  to  by  the  plaintiff  for 
payment  of  interest,  stated  that  he  would  bring  her  some  on  the 
following  Sunday  :  and  it  was  held  that,  ialthough  this  was  an  ad- 
mission that  something  was  due,  still,  as  it  did  not  appear  what 
the  nature  of  the  debt  was,  or  whether  it  was  due  to  the  plaintiff  as 
executrix,  or  in  her  own  right,  or  that  it  was  one  for  which  assump- 
sit would  lie,  the  plaintiff  was  not  entitled  to  recover  any  nominal 
damages ;  and,  accordingly,  a  nonsuit  was  entered. 

In  Tucker  v,  Barrow  (gr),  the  plaintiffs  sued  as  assignees,  upon 
an  account  stated  witli  them  hi  that  capacity.     They  proved  that 
[  *669  J  *the  defendant  was  examined  before  the  commissioners,  and  admit- 
ted that  he  had,  after  the  act  of  bankruptcy,  received  money  from 
the  bankrupt :  and  it  was  decided,  that  there  was  no  admission  of 
a  subsisting  debt  payable  to  tJie  assignees ;  but  merely  that,  at  a  cer^ 
tain  time,  a  sum  nad  been  received ;  and  that  the  action  was  not 
maintainable  upon  the  account  stated. 
Defendant        It  is  further  necessary,  in  order  to  support  this  count,  to  show, 
muBtadr     not  only  that  the  defendant  admitted  a  debt,  but  also  that,  ex- 
mitaoei^    pressly  or  by  reference,  he  acknowledged  that  some  certain  amount 

Wttfi*  ^        (^  Bat«8  V,  Townley,  2  Exch,  152.  See  Ashby  v.  Ashbv,  3  M.  &  P.  186. 

(«)  Fetch  V,  Lyon,  9  Q.  B.  147.  (a)  7  B.  &  C.  623;  1  M.  &  R.  61B, 

(/)  4  B.  &  C.  236 ;  6  D.  &  E.  306. 
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of  money  wag  due  from  him  (h).     Thus,  a  letter  written  and  sent  Accoumt 
hy  the  defendant  to   the  plaintiff  in  these  words, — "  1  must  request  stated. 
you  to  oblige  me  by  holding  my  cheque  till  Monday,  and,  in  the  in-  ^^^^v"^-^ 
terim,  I  will  send  you  the  amount  in  cash ;"  was  held,  by  the  ma- 
jority of  the  judges  of  the  Court  of  Queen's  Bench,  not  to  be  evi- 
dence of  an  account  stated,  so  as  to  entitle  the  plaintiff  even  to 
nominal  damages  (i). 

Bat  where,  in  an  action  for  goods  sold,  it  appeared  that  the  defen- 
dant had  said  he  owed  the  debt,  and  that  the  plaintiff  had  applied 
to  him  to  pay  it,  and  that  he  would  do  so  as  soon  as  he  could,  but 
did  not  mention  any  sum  ;  and  the  plaintiff  could  not  prove  the 
amount  due ;  Abbott,  C.  J.,  held  that,  on  this  evidence,  the  plaintiff 
was  entitled  to  a  verdict  for  nominal  damages  (k). 

So  a  mere  conjecture  expressed  by  one  party  to  another,  as  to  a 
certain  sum  being  due  to  the  latter,  affords  no  proof  of  an  account 
stated,  unless  it  be  adopted  by  the  latter  (I). 

Nor  will  this  count  be  supported  by  proving  a  mere  offer  by  the 
defendant  to  pay  a  sum  of  money  to  the  plaintiff,  unaccompanied 
by  any  admission  that  there  was  a  debt  due  to  the  latter  (m). 

8d  the  plaintiff  cannot  recover  upon  a  count  on  an  account  stated,  Aoknow- 
merely  by  showing  that  the  defendant,  in  answer  to  a  demand  of  a  J^ft^^e 
specific  sum,  said  that  he  would  have  paid  it  if  the  plaintiff  had  not  unquali- 
done  certain  acts,  or  the  like.  The  acknowledgment  must  be  unquali-  ^^ 
fied  (n).     Thus,  where  the  indorsee  of  a  bill  of  exchange  stated  to  his 
immediate  indorser,  before  it  became  due,  that,  in  the  event  of  the 
bill  being  dishonored,  he  would  send  and  take  it  up ;  this  was  held 
not  to  be  sufficient  to  support  a  count  on  an  account  stated  (o). 

But  where,  on  a  settlement  of  accounts  between  the  plaintiff  and 
the  defendant,  a  balance  was  struck,  which  the  defendant  ^agreed  [  *570  ] 
was  correct,  adding,  however,  that  when  he  had  done  certain  things, 
there  would  not  be  much,  if  anything,  between  them  ;  it  was  held, 
that  this  was  good  evidence  of  an  account  stated  (p).  And  so, 
where  the  defendant,  on  being  shown  the  plaintiff's  account  by  the ' 
clerk  of  the  latter,  objected  to  one  item,  but  made  no  remark  as  to 
the  others,  and  promised  to  send  corn  for  the  balance ;  this  was  held 
to  be  sufficient  evidence  of  an  account  stated  (q). 

If  monies  be  due  from  Skfeme  sole,  and  she  marry,  and  her  husband  J^^*  ^^JJ 
state  an  account  with  the  creditor,  and  promise  to  pay  the  balance,  ^^^^ 
he  is  not  liable  to  be  sued  alone  on  this  account  and  promise ;  there 
being  no  new  consideration  to  fix  him  separately,  and  the  mere  ac- 
count not  altering  the  nature  of  the  original  debt  for  this  pur- 
pose (r). 

(A)  Per  Parke,  B.,  Hughes  v,  Thorpe,  5  the  Court  to  decide  whether  a  oonversa- 

M.  &  W.  656,  667;  Bemasconi  v,  Ander-  tion  amounts  to  an  account  stated;  Bish- 

son.  Moo.  &  M.    1831    See  Kennedy  v.  op  v,  Chambre,  3  C.  &  P.  65. 

Withers,  3  B.  &  Ad.  767.  (o)  Burgh  v.  Legge,  6  M.  «fe  W.  418. 

(i)  Lane  v,  HiU,  21  L.  J.,  Q.  B.  318,  (p)  Rigby  v.  JeflFreys,  7  DowL  661. 

Erie,  J.,  di89,  (q)  Chisman  v.  Count,  2  M.  &  G.  307 ; 

(«)  Dixon  ».  Beveridge,  2  C.  &  P.  109.  2  Scott.  N.  R.  667. 

See  Dickenson  v.  Hatfield,  6  C.  <fe  P.  46.  (r)  Drue  v.  Thome,  Aleyn,  72 ;  reoog- 

(Q  Hughes  V.  Thorpe,  supr<L  nized  izk  Mitchinson  v,  Hewson,  7  T.  R. 

(m)  Wayman  v.  Hilliard,  7  Bing.  101.  348.    See  Morris  v.  Norfolk,  1  Taunt.  212 ; 

(n)  Calvert  v.  Baker,  4  M.  &  W.  417 ;  1  K  &  C.  248. 
Eyans  v.  Veriiy,  IL  <&  M.  239.    It  is  fbr 
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AooouHT  But  there  are  some  cases  in  which  the  settlement  of  an  acoonnt, 
BTATBD.  j^^^  ^jjg  admitting  a  balance  to  be  due,  will  to  a  certain  extent  af- 
^l^""*^^"^^^  ford  a  new  cause  of  action,  and  confer  a  legal  right  which  di^  not 
reTOve?on  before  exist  in  regard  to  the  original  debt.  Thus,  though,  in  gene- 
anacoount  ral,  one  partner  cannot  sue  his  copartner  at  law  for  his  share  of  the 
"***^»  profits  ;^  yet,  if  a  final  account  be  stated,  and  one  partner  admit  that 
oould^ot  there  is  a  balance  due  to  him,  he  may  be  sued  at  law  by  his  copart- 
on  the  ori-  ner  for  the  amount  («).^ 

ginal  debt  go,  where  A.  was  indebted  to  B.,  and  afterwards  C.  entered  into 
partnership  with  B.,  and  A.  contracted  a  further  debt  with  both,  and 
then  settled  an  account  with  both,  as  well  upon  what  was  due  to  R 
before  his  partnership  with  C,  as  upon  the  debt  contracted  after^ 
wards :  it  was  held,  that  B.  and  C.  might  join  in  an  action  on  an 
account  stated  (t). 

There  are  likewise  cases  in  which  a  party  may  succeed  on  the 
'  count  on  an  account  stated,  although  the  original  debt  might  not 
have  been  recoverable,  from  the  want  of  legal  evidence  to  support  it 
Thus,  where  there  was  an  agreement  between  the  plaintiff  and 
the  defendant,  that  if  the  plaintiff,  who  was  tenant  of  a  farm, 
would  surrender  her  tenancy  to  her  landlord,  and  would  prevail  on 
the  latter  to  accept  the  defendant  as  his  tenant  in  the  place  of  the 
plaintiff,  he,  the  defendant,  would  pay  the  plaintiff  1002.,  as  soon 
as  he  should  become  tenant  of  the  farm ;  and  there  was  evidence 
f  ^57-1  ]  that,  after  the  defendant  had  succeeded  to  the  possession  ^of  the 
farm  through  the  plaintiff's  application  to  the  landlord,  he  admitted 
that  he  owed  the  plaintiff  ]  OOL :  this  was  held  to  be  sufiicient  to  en- 
able the  plaintiff  to  recover  on  the  account  stated  ;  although  he 
could  not  recover  on  the  original  contract,  inasmuch  as  it  had  not 
been  executed  according  to  the  provisions  of  the  Statute  of  Frauds 
(w).  And  so,  where  the  defendant  agreed  with  the  plaintiff,  by  pa- 
rol, that  if  she  would  take  a  lease  of  certain  premises  belonging  to 
him,  he  would  pay  her  202.  towards  putting  them  in  repair ;  and 
the  lease  was  afterwards  executed  and  accepted  by  the  plaintiff,  who 
took  possession  of  'and  repaired --the  premises,  and,  on  payment  of 
the  first  quarterns  rent,  demanded  the  sum  of  202.  from  the  defen- 
dant, who  said  he  would  pay  it  when  the  next  quarter's  rent  became 
due :  it  wa^  held,  that  the  acknowledgment  of  that  sum  being  due, 
entitled  the  plaintiff  to  recover  upon  the  account  stated ;  although 
it  was  objected  that  parol  evidence,  as  to  the  terms  on  which  £e 
'lease  was  to  be  granted,  was  inadmissible  by  the  Statute  of  Frauds  (x). 

(«)  Foster  v.  Allanson,  2  T.  R,  479 ;  Emery  v,  Barlett,  2  Str.  827. 
Wpay  V.  Milestone,  6  M.  &  W.  21.  (u)  Cooking  v.  Ward,  1  C.  B.  858.  868. 

(^j.  Moore  v,  HiU,  Peake,  AddL  Ca.  10.        ix)  Seago  v.  Deane,  4  Bing.  459 ;  1  M. 

See  also  Smith  v.  Forty,  4  C.  &  P.  126.  dc  P.  227 ;  and  see  Pinchon  r.  Ohiloott  3 

The  County  Court  has  jurisdiction  upon  C.  &  P,  236 ;  Knowles  v.  Michel,  13  East, 

the  account  stated,  although  the  original  249 ;  Peacock  p.  Harris,  10  East,  104. 
debt  did  not  arise  within  the  county; 


^  CoUjer,  Partn.  §  264,  et  seq.;  Ante,  225 ;  nor  the  executor  or  administrator  of  his 

Sartner ;  Oxeas  t;.  Johnson,  4  Ball.  434;  S.  C.,  1  Binn.  191 ;  Andrews  t;.  AUen,  9  Sezg. 
;  B.  241. 
I  Ante,  227 ;  CoUyer,  Partn.  §  2S1,  e(  seg. 
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And  in  like  manner,  it  has  been  held,  that  if  a  party  admit  a  Aocoukt 
sum  of  money  to  be  due  from  him,  this  is  evidence  to  support  the  *'^^™'^- 
account  stated,  although  it  appears  that  the  debt  arose  out  of  a  ^-'^'^^"^^ 
written  agreement  which  is  not  produced  (y). 

But  where  it  can  be  shown  that  the  oriffinal  debt  is  absolutely  Cases  in 
void  from  any  illegal  or  immoral  consideration, — or  where  it  is  ^*w^*^^ 
made  void  by  any  statute,  as  by  those  against  usury  or  gaming, 
then  such  evidence  is  not  admissible  to  prove  an  account  stated  (2). 

And  so  it  has  been  held,  that  if,  in  an  action  on  an  attorney's 
bill,  the  plaintiff  fails  on  the  count  for  work  and  labor,  because  no 
bill  has  been  delivered ;  he  cannot  recover  on  the  count  on  an  ac^ 
count  stated,  although  he  prove  that  the  charges  were  assented  to 
by  his  client  (a). 

So,  in  cases  within  the  Statute  of  Frauds,  the  plaintiff  will  not 
be  entitled  to  recover  on  the  account  stated,  if  it  be  shown  that  the 
account  was  stated  at  a  time  when  the  case  stood  wholly  upon  the 
original  contract  (6). 

And  where  a  sum  of  money  is  secured  by  deed,  and  a  balance  is 
struck  for  the  purpose  of-  ascertaining  how  much  remains  due  there- 
on ;  debt  on  an  account  stated  will  not  lie,  even  although  the  oblig- 
or admits  the  correctness  of  the  account,  and  promises  to  pay  such 
balance  (c). 

*3.  There  are  cases  in   which  the   stating  of  an  account  may  [^572  ] 
amount  to  an  admission  of  the  title  of  the  party  with  whom  the  Cases  in 
account  is  stated,  to  receive  the  money.     Thus,  where  the  defendant  ^iing^f 
agreed  verbally  with  the  plaintiff,  to  take  a  house  and  purchase  the  an  aocotint 
fixtures,  at  a  valuation  to  be  made  by  two  brokers ;  and  an  inventory  admits  the 
of  the  furniture  and  fixtures  was  accordingly  made,  which  was  de-  Jj^^^     * 
cribed  generally  as  "  An  inventory  of  the  fixtures,"  &c.,  with  the 
gross  amount  placed  at  the  foot  thereof ;  it  was  held  that  the  de- 
^ndant,  having  taken  possession  of  the  furniture  and  fixtures,  and 
paid  part  of  the  amount  of  the  valuation,  was  liable  on  an  account 
stated  for  the  remainder,  and  could  not  object  that  the  plaintiff's 
title  to  the  house  was  defective  (d). 

So  a  collector  or  renter  of  turnpike  tolls,  though  irregularly  ap- 
pointed, may  recover,  upon  an  account  stated,  the  amount  of  tolls 
for  which  he  has  credited  the  defendant,  on  his  passing  through  the 
gate  ;  no  objection  being  made  to  the  plaintiff's  title  by  the  trustees 
or  creditors  of  the  turnpike.  And  the  fact  of  the  plaintiff  having 
sent  to  the  defendant  an  account  of  the  tolls  due ;  and  of  the  latter 
having,  not  long  after,  inclosed  52.  in  a  letter  to  the  plaintiff,  in 
which  he  stated  that  he  should  have  the  remainder  next  week,  is  evi- 
dence of  an  account  stated,  and  is  a  recognition  of  the  plaintiff's 
title  to  be  accounted  with  for  the  tolls  (e). 

(y)    Arthur  v,  Dartch,  Exch.   8  Jar.        (6)  Earl  of  Falmouth  v.  Thomas,  1  C. 

116 ;  Newhall  v.  Holt,  6  M.  &  W.  662.  &  M.  89. 110. 

(z)  Cocking  v.  Ward,  1  C.  B.  868,  870.        (c)  Middleditch  v.  Ellis,  2  Exch.  623. 

(a)   Brooks  v,  Bockett,  9  Q.   B.   847 ;        (d)  Salmon  v,  Watson,  4  Moore,  73. 
Soadding  v.  Eyles,  Id.  85a  (e)  Peacock  t;.  Harris,  10  East,  lOi. 
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4.  The  statement  of  an  account,  however,  is  not  conchmvef  but 
only  presumptive  evidence  against  the  party  admitting  the  balance 
to  be  against  him  (/)  ;  there  being,  as  has  been  said,  no  rule  of  lav 
which  precludes  a  man  from  disputing,  accounting  for,  or  explaining, 
any  particular  item  of  sach  an  account  (g),^  But  it  has  been  held  at 
Nisi  Prius,  that,  where  an  account  for  goods  sold  is  settled,  and  the 
vendee  gives  a  bill  of  exchange  for  the  amount,  but  which  bill  is 
not  paid,  he  cannot,  on  an  action  being  brought  thereon,  go  into 
evidence  to  impeach  the  charges  in  the  first  account  which  has  been 
settled  (h)  ;  and  that,  where  parties,  having  cross  demands,  settle 
and  balance  their  accounts, — ^notwithstanding  part  of  the  plaintifiTs 
demand  could  not  have  been  recovered  by  action, — the  settlement  of 
the  accounts  binds  the  defendant,  so  that  he  cannot  set  up  that  de- 
fence when  sued  for  the  balance  (t). 
[  ^673  ]  **Where  the  particulars  of  the  plaintiff's  demand  were  on  an  a^ 
count  stated,  *'  as  appears  by  a  memorandum  under  the  defendant's 
hand  of  this  date;''  and  the  memorandum  was  inadmissible  for 
want  of  a  promissory  note  stamp :  it  was  held,  that  the  account 
stated  might  be  proved  by  other  evidence  than  the  memorandum. 
And  it  was  also  held,  that  verbal  evidence  might  be  received  to 
show  an  admission  that  the  money  was  due,  and  a  promise  to  paj  it 
by  instalments,  though  such  admission  and  promise  were  made  at 
the  time  of  signing  the  memorandum,  and  were  embodied  in  it  (i). 


(/)  See  Trueman  v.  Hurst,  1  T.  R.  42. 
When  otherwise,  between  paymaster  and 
military  officer ;  Skyring  v.  Greenwood,  4 
B.  &  C.  281 ;  S.  C.  6  D.  &  R.  401. 

(g)  Per  Tindal,  0.  J.,  Rose  v.  Savory, 
2  Scott,  199,  203;  Thomas  v,  Hawkes,  8 
M.  &  W.  140.  See,  in  general,  on  the 
right  of  a  party  to  explain  or  qualify  an 
admission,  Baildon  v,  Walton,  1  Exch. 
617. 

(A)  Knox  V,  Whalley,  1  Esp.  159. 


(0  Dawson  v.  Remikani,  6  Esp.  2i 
S^  Spurraway  v.  Rogers,  12  Mod.  517. 

(k)  Singleton  v.  Barrett.  2  C.  &  J.  368. 
The  note  itself  would  not  be  admissibte 
in  such  a  case;  Hedley  v.  Bainbridge,3 
Q.  B.  316;  Green  v.  Daries,  4  B.  &C 
235.  An  L  0.  U.,  given  for  the  amount 
of  a  note,  which  was  afterwardt  altered  in 
a  material  particular,  is  admissible  to 
prove  an  account  stated ;  Gould  v,  Coombei, 
1  C.  B.  643. 


I  See  1  Story,  Eq.  4,  et  teq, ;  Barger  v.  Collins,  7  Ear.  &  Johns.  213  ;  Harden  9.  Oo^ 
don,  2  Mason,  541,  561 ;  Perkins  v.  Hart,  11  Wheat.  237,  256 ;  2  DaoieU's  Ch.  Ft. 
(Perkins's  ed.)  761,  et  aeq.,  and  notes. 


•  , 
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^CHAPTER   lY.  [  «674  ] 


OF    ILLEGAL    CONTRACTS. 


1.  In  General 

2.  Of  Contracts  illegal  at  Common  Law. 

3.  Of  Contracts  rendered  illegal  1^  Statute. 


SECTION    I. 

Of  Illegal  OontracU  in  Oeneral 

"^Vhenbvbr  the  contract  which  -a  party  seeks  to  enforce,  be  it  Effect  of 
express  oi»  implied,  is  expressly  or  by  implication  forbidden  by  the  jUegality 
common  or  statute  law,  no  Court  will  lend  its  assistance  to  give  it      8^®'* 
effect  (a) :  and  the  test  as  to  whether  a  demand  connected  with  an 
illegal  transaction,  be  capable  of  being  enforced  at  law  is,  whether 
the  plaintiff  requires  to  rely  on  such  transaction  in  order  to  estab- 
lish his  case  (b),^ 

(a)  Per  Parke,  B.,  Cope  v.  Rowlands,  2  Resoous,  2  Ler.  174 ;  Fletcher  v.  Haroot, 

M.  &  W.  149,  167;  Gaslight  v.  Company  Button,  66;   Holman  v.  Johnson,  Cowp. 

V.  Turner,  7  Scott,  779,  793  ;  WethereU  v,  343. 

Jones,  3  B.  &  Ad.  221,  226.    See  also  (6)  See  Fiyaz  v.  Nicholls,  2  C.  B.  601, 

FiTaz  ».  Nichols,  2  C.  B.  601.    The  com-  612,  613 ;    Simpson  v.   Bloss,  7  Taunt, 

mon  law  prohibits  eyerything  which  is  246 ;  S.  C.  2  Marsh.  462. 
unjust,  or  contra  banos  mores;  Allen  v, 

■■■  .^B  ■■»  ■■»■  ■  ■!■■■■  .Ill  ^^— ^^1— ^^i— ^^l^^■^.^—i ^^^^— ^i^— ^^1^1        I     ■  ■»      1^     ■  — i^^^— ^-^.^^M^M^       ■    ■     ^ 

1  Ante,  372,  et  seq.,  and  notes ;  Scott  v.  Duffy,  14  Penn.  State,  18 ;  Callaghan  v.  Hal- 
lett,  1  Caines,  104 ;  Forsythe  v.  State,  6  Ohio,  21 ;  Per  Duncan,  J.,  Swan  v.  Scott,  11 
Serg.  &  R.  164.  See  Dedham  Bank  v.  Chickering,  4  Pick.  314,  and  cases  there  cited ; 
Armstrong  v,  Toler,  11  Wheat.  268.  No  right  can  be  derived  from  any  agreement 
made  in  express  opposition  to  the  laws  of  the  place  where  it  is  made.  Hall  t;.,  Mul- 
lin,  6  Har.  &  J.  193.  Where  the  consideration  of  an  agreement  is  in  Tiolation  of  a 
statute,  no  action  can  be  maintained  upon  it  by  either  party.  Wheeler  v.  Russell, 
17  Mass.  268 ;  Warren  v,  Manuf.  Co.,  13  Pick.  618,  621 ;  Payor  v,  Philbrick,  7  N. 
Hamp.  326.    See  Farrar  v.  Burton,  6  Mass.  396 ;  Roby  v.  West,  4  N.  Hamp.  286. 

An  action  cannot  be  sustained  in  the  Courts  of  a  State,  on  an  agreement  entered 
into  in  violation  of  the  laws  of  the  United  States,  or  of  the  laws  of  the  particular 
State.  Maylin  v,  Coulon,  4  Dall.  298  ;  Biddis  v.  James,  6  Binn.  321 ;  Seidenbender  p. 
Charles,  4  S.  &  R.  169.  See  further,  Duncannon  v.  M'Clure,  4  Dall.  308 ;  Newbold  v, 
Sims,  2  Serg.  &  R.  317  ;  Graves  v.  Delaplaine,  14  Johns.  146 ;  Sturges  v.  Bush,  6  Day, 
642 ;  Condon  v.  Walker,  1  Yeates,  483 ;  Briggs  r.  Tillotson,  8  Johns.  304 ;  Sylvester  v. 
Girard,  4  Rawle,  186;  Kennett  v.  Chambers,  14  Howard,  (U.  S.)  38.  Persons  may 
avoid  their  contracts  by  alleging  their  own  criminality,  provided  it  consists  in  violat- 
ing some  positive  statute  of  the  government.  Bailey  v.  Taber.  6  Mass.  296 ;  Wheeler 
9,  Bnssell,  17  Mats.  268 ;  Farrar  v.  Burton,  5  Mais.  395.    As  where  a  itatnte  provid- 
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Illrgal  And  although,  in  general,  the  agreements  into  which  parties  en- 

ooOTRAOTa.  ^Qj.  jjg^yg  |.jjg  force  of  laws  over  those  parties, — because  Ji^tts  et  con- 
^-^^"^^"^^  ventio  vincunt  legem  (c)  ;  yet  this  rule  does  not  apply  where  the  in- 
terests of  the  public,  or  of  morality,  are  affected  by  the  agreement, 
and  may  be  injured  by  the  observance  of  its  provisions. 
If  one  of  So  if  a  contract  be  made  on  several  considerations,  one  of  which 

oonsidera-  ^^  iUcgal,  the  contract  is  void,  and  that  whether  the  illegality  be  at 
tionsiUe-  Common  law,  or  by  statute  (d),^  But  where  the  consideration  is  tain- 
gal,  whole  ted  by  no  illegality,  and  some  of  the  promises  *only  are  illegal, 
void.*^*^*  the  illegality  of  these  does  not  communicate  itself  to,  or  taint  the 
f  *575  ]  others,  except  when,  owing  to  some  peculiarity  in  the  contract,  its 

parts  are  inseparable  (e).^ 
It  may  be  And  there  is  this  peculiarity  with  regard  to  illegal  contracts — 
ed^-parol  ^^^^  although,  in  general,  parol  evidence  cannot  be  given,  as  be- 
eyidence.  tween  the  parties  to  a  written  instrument,  in  order  to  contradict  or 
add  to  its  provisions,  yet  it  may  be  given  in  order  to  show  that  the 
instrument  is  void,  on  the  ground  of  fraud  or  illegality,  however 
formal  and  regular  such  instrument  itself  may  appear  to  be  (/), 
and  whether  the  contract  be  by  parol  or  under  seal  (^).  This  prin- 
ciple was  ably  expounded  by  Wilmot,  C.  J.,  in  Collins  v.  Blantem 
(A).  A  bond,  in  the  usual  form,  for  payment  of  money,  was  alleged 
to  have  been  given  as  an  indemnity  for  a  note  entered  into  by  the 
obligee  for  compounding  a  prosecution  for  perjury.  In  support  of 
the  bond  it  was  contended,  that  no  averment  should  be  ^mitted  of 
its  being  given  upon  an  illegal  consideration,  not  appeanng  on  the 
face  of  it.  The  Court,  however,  decided  against  the  bond ;  and  in 
the  course  of  his  judgment,  the  Chief  Justice  said  :  "  The  manner 
of  the  transaction  was  to  gild  and  conceal  the  truth  ;  and  whenev- 

(c)  See  also  Code  Civil,  Book  3,  tit.  3,  Moore,  483. 
ch.  3,  B.  1.  (/)  Wright  r.  Crookes,  1  Soott,  N.  B. 

(rf)  Waitet>.  Jones,  1  Scott,  730;  Shack-  68o,  698;  Abbott  v.  Hendricks,  1  M,  & 

ell  V.  Rozier,  3  Scott,  69  ;  Featherstone  v,  G.  791 ;  2  Scott,  N.  R.  183. 
Hutchinson,  Cro.  El.  199.  (ff)    Gaslight  Company  t».  Turner,  7 

(e)  Per  Tindal,  C.  J.,  Skackell  w.  Ro-  Scott,  779,  794. 
zier,    supra;    M'Allen    v.    Churchill,   11         (A)  2  Wils.  347. 

ing  that  notes  of  a  certain  description,  made  or  issued  after  a  particular  day,  should 
be  yoid,  also  attached  a  penalty  to  the  issuing  or  passing  of  them  ;  it  was  held,  that 
the  maker  of  such  notes,  purporting  to  be  dated  before  that  day,  might  ayoid  the  pay- 
ment of  them  even  in  the  hands  of  innocent  holders,  by  proving  that  they  have  faLn 
dates,  and  they  were  in  fact  made  or  issued  after  the  day.  B^ley  v.  Taber,  5  Mass. 
28(5. 

But  a  party  insured  in  a  policy  of  insurance,  who  has  executed  a  deed,  purporting 
to  be  an  absolute  conveyance  of  all  his  interest  insured,  will  not  be  permitted,  in  aa 
action  to  recover  a  loss  happening  aftar  the  execution  of  the  deed,  to  show  that  the 
conveyance  was  in  trust  merely,  and  that,  by  a  secret  bargain  between  him  and  the 
grantee,  the  property  remained  unchanged.    Carroll  v.  Boston  Ins.  Co.,  8  Mass.  615. 

1  Ante,  377,  note ;  Deering  v.  Chapman,  22  Maine,  488  ;  Ladd  v.  DilUngham,  34 
Maine,  316.  If  any  part  of  the  entire  consideration  of  a  contract  is  illegal,  as  against 
sound  morals  or  public  policy,  the  whole  is  void.  Donallen  v.  Lenox,  6  Dana,  91 ; 
WoodruflT  V.  Heniman,  11  Vermont,  592  ;  Hlnesbury  v.  Sumner,  9  Vermont,  23 ;  Arm- 
strong V.  Toler,  11  Wheat  258  ;  Crawford  v,  Morrell,  8  Johns.  253 ;  Ante,  372,  note ; 
Toler  V.  Armstrong,  4  Wash.  C.  C.  297 ;  Carlton  v.  Whitcher,  5  N.  Hamp.  194>;  Hinde 
V.  Chamberlain,  6  N.  Hamp.  225.    See  Piatt  v.  Oliver,  1  Hoff.  479. 

3  Leavitt  v.  Blatchford,  5  Barbour  Sup.  Ct.  9 ;  Leavitt  v.  Palmer,  3  Comstoek,  19 ; 
Hook  V.  Gray,  6  Barbour  Sup.  Ct  398 ;  2  Kent,  467.  See  Bftnd  v,  Mather,  Sup.  Ct 
Mass.  SuflF.  March  T.  1858. 
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er  Courts  of  law  see  such  attempts  made  to  conceal  wicked  deeds,  imginxril 
they  will  brush  away  the  cobweb  varnish,  and  show  the  transactions  s^^v^^/ 
in  their  true  light.  This  is  a  contract  to  tempt  a  man  to  trans- 
gress the  law ;  to  do  that  which  is  injurious  to  the  community :  it 
is  void  by  the  common  law,  and  the  reason  why  the  common  law 
says  such  contracts  are  void  is  for  the  public  good :  you  shall  not 
stipulate'  for  iniquity.  All  writers  upon  our  law  agree  in  this  ;  no 
polluted  hand  shall  touch  the  pure  fountain  of  justice." 

And  as  the  benefit  of  the  public,  and  not  the  advantage  of  the  It  may  be 
defendant,  is  the  principle   upon   which  a  contract  is  allowed  to  **^^*^"j 
be  impeached  on  account   of  illegality ;  so   this  objection  may  be  by  one  of 
taken  by  either  of  the  parties  to  such  contract.     "The  objection,"  the  par- 
says  Lord  Mansfield  (t),  "that  a  contract  is  immoral  and  illegal  as  Jj,^\^^® 
between  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.     It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed  ;  but  it  is  founded  in  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of,  contrary  to 
the  real  justice  as  between  him  and  the  plaintiff;  ....  not  for 
the  sake  of   the  defendant,  but  because  the  Court  will  not  lend 
^their  aid  to  such  a  plaintiff.     So,  if  a  plaintiff  and  defendant  wera  [  0576  ] 
to  change  sides,  and  the  defendant  were  to  bring  his  action  against 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ;  for 
where  both  are  equally  in  fault,  potior  est  conditio  defendentis.'^^ 

But  where  parties  to  a  contract  against   public  policy,  or  illegal.  Belief  in 
are  not  in  pari  delicto ;  and  where  public  policy  is  considered  as  ^^^f  par- 
advanced  by  allowing  either,  or  at  least,   the  more   excusable  of  ties  not  m 
the  two,  to  sue  for  relief  against  the  transaction,  a  court  of  equity  P^  delicto. 
will  grant  such  relief  (A). 

The  presumption  of   law,  however,  is  in  favor  of  the  legality  Presnmp- 
of  a  contract ;    and  therefore,   if  it  be   reasonably   «usceptible  of  Ig^jJi^^f^  ^ 
two  meanings,— -one  legal;  and  the  other  not, — that  interpretation  Torofthe 
shall  be  put  upon  it  which   will  support  and  give  it  operation  (Q.  legality  of 
So  illegality   of  consideration  shall  not  be  inferred ;  but  it  is  for  *  ^" 
the  party  who  takes  the  objection  to  prove  it  clearly,  even  although 
he  should  be  thereby  compelled  to  prove  a  negative.     Therefore, 
where  a  plaintiff  declared  that  the  defendant,  who  had  chartered 
a  ship,  put  on  board  a  dangerous   commodity,   by   which   a  loss 
happened,  without  due  notice  to  the  captain  or  other  person  employ- 
ed in  the  navigation,  it  was  held,  that  it  lay  upon  him  to  prove 
such  negative  averment ;  for  it  was   not  to  be  presumed  that  the 
defendant  had  been  guilty   of  an  omission,   which  would  amount 
to  a  criminal  neglect  of  duty  (m)*     So,  in  an  action  against  a  car- 

(i)    Holman  v.  Johnson,    Cowp.  343;  989;  S.  C.  (in  error),  Id.  1022;  per  Lord 

and  see  per  Lord  Loughborough,  Parsons  Abinger,  Lewis  v,  Davison,  4  M.  &  W. 

V.  Thompson,  1  H.  BL  822.  654,  667,    And  by  the  French  law,  fraud 

(k)  Per  Brace,  L.  J.,  ReyneU  v.  Sprye,  is  not  to  be  presumed ;  Code  Civil,  Book 

21  L.  J.,  C.  633,  661.  3,  tit.  3,  ch.  2,  art.  1116. 

(l)  Mittelholzer  v.  FuUarton,  6  Q.  B.        (m)  WiUiams  v.  East  India  Company,  3 

1  The  law  leaves  the  parties  where  it  finds  them.  Bee  Roll  v.  Raguet,  4  Ohio,  400 ; 
a  C,  7  lb.  76 ;  Moore  v.  Adams,  8  lb.  372 ;  Dixon  v.  Olmstead,  9  Vermont,  310 ;  Foote 
V.  Emerson,  10  Vermont,  338 ;  Bowan  v,  Adams,  1  Smedes  &  Marsh.  (Miss.)  45. 
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LsTGENKRAL  rlcr  foF  the  loss  of  goods,  delivered  to  him  at  Dublin  to  be  convey- 
^-^^'N^'"^-^  ed  to  Liverpool,  where  it  was  objected  for  the  defendant,  tliat  unles* 
the  goods  were  proved  to  be  duly  entered  at  the  custom  house,  the 
importation  would  be  illegal,  and  the  contract  with  the  carrier  void ; 
it  was  held,  that  the  defendant  could  not  raise  the  objection  without 
proving   the  non-entry  of  the  goods  (n). 

So,  although  it  would  be  a  good  defence  to  an  action  for  not 
supplying  manuscript  to  complete  a  work,  according  to  agreement, 
that  the  subject-matter  of  the  intended  publication  was  of  an  ille- 
gal nature ;  yet,  if  the  work  be  not  produced,  the  presumption 
shall  be  that  the  publication  was  lawful  (p). 

And  in  Ingram  v.  Wyatt(y),  the  Lord  Chancellor  Brougham 
[  *577  ]  <*said  :  that "  in  cases  of  wills  impeached  on  the  ground  of  fraud, 
it  was  incumbent  on  the  parties  who  sought  to  establish  the  will, 
to  remove  or  to  explain,  and  so  to  neutralize  the  facts  out  of  which 
that  suspicion  arose.  It  was  different  where  contracts  or  instruments 
between  parties  were  alleged  to  have  been  fraudulently  executed. 
There  it  was  for  the  party  impeaching  the  instrument,  to  show  that 
he  had  good  grounds  for  supporting  the  accusation  which  he  brought 
fcrward.  In  the  one  case,  the  burden  of  proof  rested  on  the  parties 
who  sought  to  establish  the  will ;  in  the  other  case,  they  who  assail- 
ed the  instrument  were  obliged  to  prove  the  existence  of  the  facts 
by  which  they  alleged  it  was  vitiated." 


SECTION    II. 

Of  Oontracta  Illegal  at  Common  Law, 

1.  Immoral. 

2.  Contrary  to  Public  Policy. 

3.  Fraudulent. 

1.    Of  Immoral  Contracts. 

CoRABiTA-        An  agreement  in  consideration  of  future  illicit  cohabitation  between 
TioN.  the  parties  is  void  (q)  ;^  and  even  past  cohabitation  does  not  form  an 

East,  192.    See  per  Lord  Ellenborough,        (q)  Walker  v.  Perkins,  3  Burr.  1563; 

Bex  V.  The  Inhabitants  of  Haslingfield,  2  S.  0. 1  W.  Bl.  517 :  Rex  o.  The  Inhabitants 

M.  &  S.  561.    See  another  instance,  Gale  of  North wingfield,  1  B.  &  Ad.  912.    A., 

V,    Leckie,    2    Stark.    107.    Bennett    v.  for  many  years  a   common   prostitute, 

Clough,  1  B.  &  Aid.  461,  where  the  CJourt  was  kept  by  B.  for  some  time,  and  then 

said,  "Illegality  is  never  presumed;  on  married  C.     B.  continued  his  visits  to 

the  contrary   everything   must  be  pre-  her,  and  gave  her  a  note  for  1000^.,  paj- 

sumed  to  have  been  legally  done  until  able  on  demand.    B.  died,  and  on  a  bill 

the  contrary  appear."  filed  in  Chancery  by  his  administratrix, 

(n)  Sissons  v,  Dixon,  5  B.  &  C.  758;  8  the  note  was  set  aside,  it  being  given  a 

D.  &  B.  526.  turpi  causd^  not  as  preemium  pudieUuB;  Bob- 

(o)  Gale  V.  Leckie,  2  Stark.  107.  inson  v.  Cox,  9  Mod.  263. 

(p)  Chancery,  Feb.  11. 1832,  MS. 


1  Winebrinner  t>.  Weisiger,  3  Monroe,  35;  Travinger  i>.  M'Bumey,  6  Cowen,  253; 
Cttsack  V.  White,  3  Const.  Ct.  Rep.  284,  285. 
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adequate  consideration  for  a  promise  not  under  seal  (r).    Nor  does  it  Immoral. 
make  any  diiference  that  such  a  promise  is  made  in  consideration  v^^v^^^ 
of  past  seduction^  as  well  as  of  past  cohabitation  {s) ;    although  an 
opinion  was   at  one  time  entertained,  that  this  circumstance  would 
render  the  promise  valid  (f). 

So,  a  Court  of  Equity  will  not  enforce  performance  of  a  verbal 
promise  bj  a  single  man,  that  he  would  settle  an  annuity  on  a 
married  woman,  with  whom  he  had  cohabited  whilst  she  was  sep- 
arated from  her  husband  (y). 

But  where  the  declaration  stated  that,  before  and  at  the  time 
of  making  the  defendant's  promise,  the  plaintiff  had  cohabited, 
and  then  lived  with  him  ;  that  the  defendant  had  received  of  the 
plaintiff  1082.  Bank  Stock,  and  lOOZ.  sterling,  and  that  certain 
differences  had  arisen  between  them ;  whereupon  the  defendant 
^agreed  that,  in  case  the  plaintiff  and  defendant  should  separate,  [  ^578  ] 
he  would  pay  to  one  J.  S.,  for  her  use,  the  value  of  the  108i.  Bank 
Stock,  and  lOOZ.  sterling,  deducting  the  value  of  the  100  Three 
per  Cent.  Consolidated  Bank  Annuities ;  and  would  allow  the  plain- 
tiff 30i  per  annum,  during  her  life,  by  quarterly  payments,  pro- 
vided the  plaintiff,  from  and  after  such  separation,  should  continue 
single,  and  did  not  cohabit  with  one  D.  G.,  or  any  one  else :  the 
Court  held  that  the  agreement  was  good  (x).  And  so,  where  the  re- 
puted father  of  an  illegitimate  child  promised  to  pay  the  mother  an 
annuity,  if  she  would  maintain  the  child  and  keep  their  connection 
secret ;  it  was  held,  that  the  maintenance  of  the  child  was  a  suffi- 
cient consideration  to  support  an  assumpsit  {y). 

Although,  however,  past  cohabitation  or  seduction  is   not  &uch  ^J*^?***^ 
a  consideration  as  will  support  a  simple  contract ;  still  it  will  not      ^ 
render  void  a  bond  or  other  specialty  founded  thereon  (z). 

And  it  would  seem  that  a  bond  given  on  such  a  consideration 
is  valid,  even  although  the  obligor  do  not,  after  it  is  given,  cease 
to  cohabit  with  the  obligee  (a).^  But  in  Friend  v.  Harrison  (6),  which 
was  an  action  on  an  annuity  bond  for  50Z.  a  year,  it  appeared  that 
the  plaintiff  was  a  common  prostitute  when  the  defendant  first  became 
acquainted  with  her— that,  after  they  had  cohabited  for  two  years, 

(r)  Beaumont  v.  Reeve,  8  Q.  B.  483.  (2)  See  Binnington  v.  WaUis,  4  B.  & 
(«)  lb.                                  ^  AT.  650 ;  Nye  v.  Moscley,  6  B.  &  C.  133 ; 
U)  See  Binnington  1;.  Wallis,  4  B.  &  S.  C.  9  D.  &  R.  165 ;  Knye  v,  Moore,  1  8. 
Aid.  6.^,  652.  &  3.  61 ;  S.  C.  and  2  Id.  260.    See  Tur- 
(u)  1  Madd.  V.  Ch.  Rep.  658.  ner  v.  Vauj?han,  2  Wils.  339 ;  Priest  v, 
(X)  Gibson  v.  Dickie,  3  M.  &  S.  463.  Parrot,  2  Ves.   160;  and  Belt's  Supple- 
But  the  reaaoQs  given  for  this  ruling,  as  ment,  313  ;  Marchioness  of  Annandale  v, 
contained  in   the    above    report  of   the  Hams,  1  Bro.  P.  C.  250;  S.  C.  2  P.  Wms. 
judgment,  are  not  very  satisfactory.  432 ;  Cray  v.  Rook,  For.  153. 

(y)  Jennings  v.  Brown,  9  M.  &  W.  496;  (a)  Hall  v.  Palmer,  3  Hare,  532. 

see  also  Hicks  v,  Gregory,  8  C.  B.  378.  (6)  2  C.  &  P.  684. 


1  See  Shenk  v.  Mingle,  13  Serg.  &  Rawle,  29  ;  Cusaok  v.  White,  2  Const.  Ct.  Rep. 
285.  But  such  promise  would  be  void,  if  it  appeared  to  have  been  made  on  the  sole 
consideration  of  stopping  a  prosecution  for  fornication  and  bastardv.  lb.  In  an 
action  on  a'  promise  to  give,  in  consideration  of  past  seduction,  a  bond  for  a  certain 
sum,  the  plaintiff  may  recover  the  whole  amount  of  the  proposed  bond,  and  cannot 
afterwards  maintain  another  action  for  the  money  for  which  the  bond  was  to  be 
given.    lb. 
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IkiiosAL.     he  gave  her  the  bond ;  that  she  still  continued  to  cohabit  with 
\^^w^^  him  for  some  weeks,  when  she  went  to  her  friends  ;  and  that  after- 
wards they  renewed  the  connection :  and  Best,  G.  J.,  said,  that  the 
bond,  if  given  merely  for  past  cohabitation,  was  good ;  bat  that,  if 
the  plaintiff  obtained  it  from  the  defendant,  intending  at  the  same 
time  to  continae  the  connection,  it  was  void. 
Prostitu-         An  action  is  not  maintainable  to  recover  the  rent  of  lodgings 
^^^  knowingly    let  for    the  purpose   of  prostitution,  from  the  profits 

whereof  the  landlord  expected  to  be  paid(<?).^  And  although  the 
landlord  were  not  apprised,  at  the  time  of  the  letting,  of  the  ten- 
ant's mode  of  life,  and  her  object  in  taking  the  lodging ;  yet  if 
he  allowed  her  to  remain  after  he  knew  her  character,  and  became 
[  **679  ]  acquainted  with  the  use  to  which  the  apartments  were  *^applied, 
and  after  the  period  when  he  might  legally  have  evicted  her,  he 
shall  not  recover  any  rent  from  her,  for  the  period  which  elapsed 
after  he  willingly  permitted  her  to  remain  and  occupy  the  premises 
for  this  purpose  ((2).  But  although  the  tenant  be  an  immodest 
woman,  and  the  landlord  be  aware  of  her  character,  he  may  recov- 
er his  rent,  if  she  receive  her  visitors  elsewhere,  and  do  not  use  his 
premises  for  immoral  purposes  (e). 

So,  where  in  an  action  against  a  woman  of  the  town,  for  board 
and  lodging,  it  appeared  that  iilie  plaintiff,  the  keeper  of  a  house  of 
ill  fame,  received  a  portion  of  the  gains  of  the  women  in  her  house, 
as  well  as  payment  for  their  board  and  lodging,  Lord  Kenyon  re- 
fused to  sanction  such  a  demand  (/). 

But  an  action  for  clothes  sold  to  a  prostitute  (g),  or  for  washing 
her  apparel  (A),  cannot  be  defeated,  merely  by  showing  that  the  plain- 
tiff was  aware  of  the  defendant's  situation  ;  or  although,  from  the 
nature  of  the  articles,  the  use  to  which  the  defendant  would  apply 
them  might  have  been  known  to  the  plaintiff. 
Libels,  &o.  An  action  caftnot  be  maintained  to  recover  the  price  or  value  oi 
libellous  or  immoral  pictures,  sold  by  the  plaintiff  to  the  defendant 
(i).  And  in  Poplett  v.  Stockdale  (^  ),  Best,  C.  J.,  held,  that  the  plain- 
tiff, a  printer,  could  not  recover  any  remuneration  for  printing 
"  The  Memoirs  of  Harriette  Wilson,"  it  being  a  wort  of  a  grossly 
immoral  and  libellous  nature. 

(e)  Girardy  v,  nichardsoii,  1  Esp,  13;  R.,  before  Eghjoii,  C.  J.,  2nd  Dec.  1796; 

Crisp  V.  CInirchiU,  cited  1  B.  &  P.  340,  1  Selir .  N.  P.,  9th  edit.  6a 
841.  (g)  Bo  wry  v,  Bennet,  1  Camp.  348. 

(d)  Jennings  v,  Throgmorton,  R,  &  M.  See  Williamson  o.  Watts,  Id.  653. 
251.  (A)  Lloyd  v.  Johnson,  1  R  &  P.  34a 

(e)  Appleton  v,  Campbell,  2  C.  &  P.        (i)  Fores  v,  Johnes,  4  Esp.  97. 
347.  (j)  R.  &  M.  337. 

(/)  Howard  v.  Hodges,  Midd.  Sitt  B. 

■  ■  -  _ 

1  See  Dyett  v.  Pendleton,  8  Coiren,  737.  Where  the  lessor  was  in  the  habit  of  brings 
ing  lewd  women  under  the  same  roof  with  the  demised  premises,  thoogh  in  an  apart- 
ment not  let,  by  which  nocturnal  noise  and  disturbance  were  made,  and,  in  conse- 
quence, the  lessee  quitted  the  premises  and  remained  away,  with  his  family ;  it  was 
held,  that  this  was  evidence  to  go  to  the  jury  under  a  plea  of  eyiciion  by  the  land- 
lord, in  answer  to  a  declaration  for  the  rent;  and  that  the  jury  might,  up(»i  such 
eyidenoe,  find  the  plea  true ;  and  the  lessor  would  thereby  be  barred  of  his  rent,  the 
same  as  on  an  actual  or  physical  entry  and  expulsion  of  the  tenant.  S.  C,  Id.  727. 
In  the  Court  of  Errors  of  the  State  of  New  York.  Siz  Senaiart  dmentinff.  See  Com- 
•monwealth  v  Harrington,  3  Pick.  29,  30 ;  Jenning  v.  Commonwealtii,  17  Pick.  80. 
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2.  Contracts  aflfeeting  Public  Policy.  Covtraxt 

TO  FUBUO 

An  agreement  is  not  void  on  this  ground,  unless  it  manifestly  «>lioy. 
contravene  public  policy,  and  be  injurious  to  the  interests  of  the  ^*^^v"^^ 
state  (A).^ 

1.  Any  agreement  by  bond  or  otherwise,  in  general  restraint  of  Contracts 
trade,  is  illegal  and  void  ■(  I  ).2    But  an  agreement  which  operates  ™  ^^' 
merely  in  partial  restraint  of  trade  is  good,  provided  it  be  not  un-  teaot!^  ^' 
reasonable  and  there  be  a  consideration  to  support  it  (m).^ 

**The  leading  principles  on  this  subject  are  as  follow : —  [  *580  ] 

Mrst,  In  order  that  an*  agreement  which  operates  in  restraint  of  Contract 
trade  may  be  good,  such  restiaint  must  be  partial  only.*  s^^.  ^^  '®" 

Thus,  an  agreement  in  restraint  of  trade  will  not  be  held  void,  ly partial: 
merely  on  the  ground  of  the  restriction  being  indefinite  as  to  dura- 
tion, provided  the  same  be  in  other  respects  a  reasonable  restriction 
(n).     But  where  the  agreement  is  limited  only  as  to  time,  and  there 
is  no  limit  imposed  as  to  space,  then  it  will  be  void  (o). 

(k)  See  Ricliardson  v,  Mellisli,  2  Bing»  shown,  except  by  special  demurrer.    An 

242 ;  Roche  p.  CyBrien,  1  Ball  &  B.  338.  independent  illegal  clause  in  an  agreement 

(Q    Per  Vaughan,  B.,  Young  v.   Tim-  restraining  trmie,  will  not  afifect  the  va- 

mins,  1  TjT.  226,  241 ;  MitcheU  v,  Rey-  lidity  of  the  rest  of  the  contract ;  M'Allen 

nolds,  1  P.  Wms.  181 ;  Chesman©.  Nainby,  v,  Churchill,  11  Moore,  483. 

2  Str.  739 ;  S.  C.  2  Ld.  Raym.  1456  ;  2  (w)  See  per  Alderson,  B.,  Pilkington  ». 

Saund.  156,  n.  1 ;  Homer  v.  Ashford,  3  Scott,  15  M.  &  W.  657,  660. 

Bing;  322;  Wickens  v.  Evans,  3  Y.  &  J.  (n)  Hitchcock  v.  Cokcr  (in  error),  6  A. 

318.    In  Homer  r.  Ashford,  it  was  deci-  &  E.  438,  456 ;  Elves  v.  Crofts,  10  C.  B. 

ded,  in  covenant,  that  if  the  declaration  241,  258  ;  and  see  per  Parke,  B.,  Hastings 

state  that,  "for  certain  considerations  9.  Whitley,  2  Ezch«  611,  615;  Mallan  9. 

mentioned  in  the  deed,"  the  defendant  May,   11   M.  <&  W.   653;    Pemberton  v, 

agreed  to  submit  to  certain  restrictions  Yaughan,  10  Q.  B.  87. 

in  his  trade ;  the  defendant  cannot  avail  (o)  Hinde  v.  Gray,  1  M.  &  0. 195  ;  1 

himself  of  the  objection,  that  the  nature  Scott,  N.  R.  123 ;  Ward  o.  Byrne,  5  M.  & 

and  extent  of  the  consideration  are  not  W.  548,  561.        ^ 

1  If  a  contract  be  void  as  against  the  policy  of  the  law,  the  Court  wiU  neither  en- 
force it  while  executory,  nor  relieve  a  party  from  loss  by  having  perfovmed  it  in  part. 
Foote  V,  Emerson,  10  Vermont,  344,  See  Hanson  v.  Power,  8  Dana,  91 ;  Pratt  v. 
Adams,  7  Paige,  616 ;  Piatt  v.  Oliver,  1  McLean,  300 ;  S.  C,  2  McLean,  277 ;  Stanton 
V.  >  lien,  5  Denio,  434. 

3  A  bond  that  the  obligor  shaU  never  carry  on,  or  be  concerned  in,  the  business  of 
founding  iron,  is  void.  Alger  v.  Thatcher,  19  Pick.  51.  See  also  Noble  v.  Bates,  7 
Cowen,  307 ;  Pyke  v,  Thomas,  4  Bibb,  486  ;  Jarvis  v.  Peck,  1  Hoff.  479  ;  Yickery  v. 
Welch.  19  Pick.  528. 

«  TaUis  V.  Tallis,  18  Eng.  Law  &  Eq.  151 ;  Mott  v.  Mott,  11  Barbour  Sup.  Ct.  127. 
An  agreement  with  a  tradesman,  to  give  him  all  the  promisor's  custom  or  business, 
upon  fair  terms,  and  not  to  encourage 'a  rival  tradesman  to  his  injury,  cannot  be 
considered  as  a  contract  in  restraint  of  trade  that  would  be  ii\jurious  to  the  public. 
Palmer  t>.  Stebbins,  3  Pick.  188. 

Where  a  tradesman  in  a  city  sold  a  shop,  and  in  order  to  induce  the  purchaser  to 
make  the  purchase,  promised  that  h^  would  not  carry  on  the  same  kind  of  business 
within  certain  limits ;  it  was  held,  that  the  contract  was  founded  on  a  good  and  suf- 
ficient consideration,  and  that  the  restriction  as  to  trade  being  confined  to  small 
limits,  was  not  against  the  policy  of  the  law.  Pierce  v.  Woodward,  6  Pick.  206.  See 
also  Palmer  r.  Stebbins,  3  Pick.  183 ;  Steams  v.  Barrett,  1  Pick.  443 ;  Perkins  v.  Ly- 
man,  9  Mass.  522 ;  Pierce  v.  Fuller,  8  Mass.  223 ;  Chappel  v.  Brockway,  21  Wend. 
158 ;  Ross  v.  Sadgebeer,  lb.  106.  Such  limited  restraint  is  valid  if  reasonable ;  and 
reasonableness  must  always  be  shown,  for  the  law  presumes  such  contracts  to  be 
void.    Chappel  v.  Brockway,  Ross  v.  Sadgebeer,  ubi  supra, 

*  Tallis  V.  Tallis,  18  Eng.  Law  &  Eq.  151 ;  Pier^Se  v.  Woodward,  6  Pick.  206;  Chap- 
pel  V.  Brockway,  21  Wendell,  158;  Lawrence  v,  Kidder,  10  Barbour  Sup.  Ct  641 ; 
Mott  V.  Mott,  11  ib.  127. 
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CoNTRABT  Again :  in  order  to  support  a  simple  contract  in  restraint  of  trade, 
ili  must  appear  to  have  been  made  on  a  good  and  valuable  consider^ 
ation, — such  a  consideration  as  is  essential  to  support  any  other  con- 
imdonvaT-  ^^act  not  under  seal  (p).  And  accordingly,  if  there  be  noconsidera- 
uabie  con-  tion  for  such  a  contract,  or  a  consideration  of  no  real  value,  the  con- 
sideration; tract  will  be  nudum  pactum,  and  therefore  void  (q). 

But  it  is  not  fully  settled,  that  .the  Court  cannot  look  into  the  ad- 
equacy of  the  consideration,  with  the  view  of  trying  whether  the  re- 
straint be  reasonable  or  unreasonable ;  and  therefore,  all  that  is  nec- 
essary is,  to  see  that  on  the  face  of  the  declaration  some  considera- 
tion appears  (r). 
and  not  And,  lastly,  such  an  agreement,  to  bfe  good,  must  not  be  unreason- 

abl7^^°^  able  ;^  that  is,  the  restraint  thereby  imposed  must  not  be  larger  than 
is  required,  for  the  necessary  protection  of  the  party  with  whom  the 
contract  is  made.  And  where  the  agreement  imposes  a  restraint 
larger  than  this,  it  is  unreasonable  and  void, — as  being  injurious  to 
the  interests  of  the  public,— on  the  ground  of  public  policy  («). 

And  the  reasonableness  or  unreasonableness  of  the  contract  is  not 
a  matter  to  be  left  to  the  jury,  but  is  a  question  of  law  for  the  Court 

The  following  cases  will  illustrate  these  principles. 
C*^®^  on         ^  contract  entered  into  by  a  practising  attorney,  for  a  valuable 
ject.*'^        consideration,  that  he  would  relinquish  and  make  over  to  B.  and  G., 
f  *^d81  1  ^wo  other  attomies,  his  business  as  an  attorney,  so  far  as  **respected 
his  professional  practice  in  London  and  150  miles  from  thence,  and 
all  his  business  as  agent  for  any  attorney  ;  and  that  he  would  not 
practise  as  an  attorney  within   those  limits,  and  would  recommend 
his  clients,  and  would  permit  B.  and  G.  to  use  his  name  in  the  busi- 
ness, without  his   interference ;  has  been  holden  valid  (u).^ 

And  it  has  been  recently  decided  in  equity,  that  an  agreement  by 
an  attorney  and  solicitor,  not  to  practise  in  Great  Britain  for  the 
space  of  twenty  years,  without  the  consent  of  a^rson  to  whom  he 
had  sold  his'  business,  was  valid  (x). 

So  an  agreement  not  to  set  up  as  a  surgeon,  or  man  mid-wifQi  in  a 

(p)  Hitchcock  V.  Coker,  supra.  ner  v.  Graves,  supra;  Proctor  p.  Sargent, 

\q)   lb.;  80  a  contract  in  restraint  of  2  M.  &  G.  20 ;  2  Scott,  N.  R.  289 ;  Ches- 

trade,  although  under  seal,  must  appear  man  v.  Nainbj,  2  Str.  739. 
to  have  been  made  on  some  consideration ;        (u)  Bunn  v.  Guj,  4  East,  190.    The  as- 

Homer  v.  Ashford,  3  Bing.  322,  327.  siguor  of  a  lease  of  a  public-house  in 

(r)  Per  Coltman,  J.,  Saintcr  v.  Fergus-  London,  covenanted  not  to  keep  a  public- 
son,  7  C.  B.  716;  18  L.  J.,  C.  P.  217,  2J9;  house  within  the  distance  of  half  a  mile 
Pilkington  w.  Scott,  15  M.  &  W.  657 ;  from  the  premises  assigned.  This  means 
Hitchcock  V.  Coker,  supra  ;  and  see  Hart-  half  a  mile  measured  by  the  nearest  war 
ley  V.  Cummings,  5  C.  B.  247 ;  Wallis  v,  of  access,  between  the  premises  assigned 
Day,  2  M.  <fc  W.  273.  and  any  public-house  afterwards  kept  by 

(«)  Mallan  v.  May,  11  M.  &  W.  653,  the  assignor ;  Leigh  v.  Hind,  9  B.  dC  C 

667  ;  per  Tindal,  C.  J.,  Homer  ».  Gra^s,  774  ;  4  M.  &  R.  597  ;  and  see  Atkyns  r. 

7  Bing.  735,  743.  Kinnier,  4  Exch.  776. 

(0  Mallan  v.  May.  11  M.  &  W.  ^53,        (z)  Per  Lord  Ungdale,  M.  R.,  Whitta- 

668 ;  Davis  vi  Mason,  6  T.  R.  118  ;  Hor-  ker  v.  Howe,  3  Beav.  383. 

» 

1  See  Lawrence  v.  Kidder,  10  Barbour  Sup.  Ct.  641. 
3  TaUis  p.  TalUs,  18  Eng.  Law  &  Eq.  151. 
>  See  Tallis  f.  Tallis,  18  Eng.  Law  &  Eq.  151. 
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certain  town,  or  within  twenty  miles  thereof,  is  legal  (y).  So  an  Contrabt 
agreement  by  the  defen^lant,  that  he  would  not,  at  any  time  after  '^  public 
the  determination  of  a  partnership  into  which  he  and  the  plaintiff 
were  about  to  enter  as  surgeons,  practise  as  a  surgeon  at  a  certain 
place,  or  within  a  distance  of  two  miles  and  a  half  thereof,  nor  reside 
within  the  distance  of  two  miles  and  a  half  of  the  said  place,  is  good 
(z).  And  so  is  a  contract  between  two  coachmasters  not  to  oppose  each 
other,  and  to  charge  the  same  prices  (a)  ;  or  not  to  run  a  coach  on  a 
particular  road  (b)  ;  or  between  the  manager  of  a  theatre  and  a  dra- 
matic author,  that  the  latter  should  not  write  dramatic  pieces  for  any 
other  theatre  (c)  ;  or  by  a  trader,  to  sell  a  secret  in  his  particular 
trade,  and  never  again  to  practise  it  (d)  ;  provided  in  all  these  instan- 
ces there  be  a  good  consideration  for  the  restriction. 

So  an  agreement  made  by  a  party  on  entering  into  the  service  of 
a  cowkeeper  and  milkman,  that  he  would  not,  within  a  certain  time, 
be  concerned,  either  directly  or  indirectly,  in  such  business,  except 
for  his  master,  within  five  miles  of  N.,  has  been  hejd  to  be  valid  (e). 

So,  where  the  assignor  of  a  lease  and  the  good-will  of  a  baker's 
business,  agreed  that  he  would  not,  during  the  term  assignc'd,  solicit 
the  custom  of,  or  knowingly  supply  bread  or  flour  to  any  of  the  cus- 
tomers then  dealing  at  the  premises,  without  the  consent  of  the  as- 
signee ;  it  was  held,  that  such  agreement  was  not  void,  as  an  un- 
reasonable restraint  of  trade  (/). 

And  so,  an  agreement  by  A.,  in  consideration  of  B.  employing  [  ©582  ] 
^him  as  his  assistant,  at  a  salary,  in  the  business  of  a  chemist,  not 
to  carry  on  business  as  a  chemist  within  three  miles  of  T.,  was  held 
not  to  be  unreasonable, — although  not  limited  to  B/s  lifetime,  or  his 
continuance  in  the  trade  (g). 

So  a  covenant  in  a  lease,  by  the  lessee,  to  indemnify  the  overseers 
of  the  poor  of  the  parish  for  the  time  being,  from  all  charges  by 
reason  of  the  lessee  taking  a  servant  or  apprentice,  who  should  there- 
by gain  a  settlement  in  or  become  chargeable  to  the  parish,  is  not  un- 
lawful, as  being  in  restraint  of  trade  (A). 

So  an  agreement  by  a  publican,  upon  good  consideration,  to  take 
beer  only  from  a  particular  brewery,  is  valid,  whilst  good  and  whole- 
some beer  is  supplied  (i).  But  where  the  lessee  of  a  public-house  cov- 
enanted for  himself,  his  executors,  and  assigns,  with  his  lessors,  who 
were  brewers,  to  take  all  his  beer  of  them,  or  their  successors  in  their 
said  trade ;  and  the  lessors  sold  their  trade  and  the  public-house,  with 
other  premises,  to  third  persons,  who  removed  the  plant,  &c.,  to  a  dis- 
tance of  two  miles,  and  there  carried  on  the  business  of  brewers  ;  it 
was  held  that  the  trade  of  the  lessors  was  thereby  determined,  and 
that  their  assignee  could  not'  take  advantage  of  the  covenant,  on  the 
assignee  of  the  lessee  purchasing  beer  from  another  brewer  (k). 

(y)  Hayward  v.  Young,  2  Chit.  407.  (g)  Hitchcock  v,  Cokcr,  6  A.  &  E.  439 ; 

(z)  Atkjms  V.  Kinnear,  sup.;  Hajward  and  Bee  Archer  v.  Marsh,  Id.  9G6. 
r.  Young,  2  Chit  407.  (h)  WaUh  v.  FusseU,  6  Bing.  163 :  S. 

(a)  lb.  C.  3  M.  &  P.  467. 

(b)  Leighton  t;.  Wales,  3  M.  &  W.  546.        (t)  Thornton  v,  Sherratt,  8  Taunt.  629 ; 

(c)  Morris  v.  Coleman,  18  Ves.  437.  Holcombe  t>.  Hewson,  2  Camp.  391 ;  Jones 
(rf)  Brvson  v.  Whitehead,  2  S.  &  S.  74.  ».  Edney,  3  Camp.  285 ;  Cooper  v.  TwibiU, 
(e)  Proctor  v.  Sargent,  2  M.  &  G.  20;  2  3  Id.  286.  n.  (a). 

Scott,  N.  B.  289.  (k)  Doe  d.  CaWert  v.  Reid,  10  a  &  C. 

(/)  Rannie  p.  Lrrine,  7  M.  A  0.  969.        849. 
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CoMTRAST        It  must  be  borne  in  mind,  however,  that  agreements  in  restraint  of 
TO  PUBLIC    trade,  whether  under  seal  or  not,  are  divisible  ;  and,  accordingly,  it 

has  been  held,  that  where  such  an  agreement  contains  a  stipulation 
Sachaoree  ^^^^ch  is  Capable  of  being  construed  di visibly,  and  one  part  thereof 
ments^are  is  void,  as  being  in  restraint  of  trade,  whilst  the  other  is  not ;  the 
divisible.     Court  will  give  effect  to  the  latter,  and  will  not  hold  the  agreement 

to  be  void  altogether  (I). 
Monopo-  Agreements  which  create,  or  which  tend  to  create,  or  secure  a 

lies.  monopoly,  are  likewise  illegal,  as  being  contrary  to  public  policy. 

But  there  is  an  exception  in  the  case  of  patent  rights,  under  the  21 

Jac.  1,  c.  3  (m). 


OF  HAR- 
RIAQE 


Aqreb-  2.  Contracts  prejudicial  to  and  clearly  affecting  the  revenue  o( 

MENTs  AP-  ^jjjg  country  cannot  be  enforced  (n)  ;  but  a  contract  merely  affecting 

THE  REV-  the  revenue  or  commercial  regulations  or   trade  of  a  foreign  **coun- 

ENUE.  try,  and  not  expressly  prohibited  by  our  law,  appears  to  be  valid  (p).^ 
[_  **583  J 

Restraint  »  3.  A  contract,  the  object  or  effect  of  which  is  to  restrain  or  pre- 
^&G    ^®^*  *  party  from  marrying  any  person,  is  void  (  p). 

Thus,  where  the  defendant,  by  deed,  entered  into  the  following 
engagement : — "  I  do  hereby  promise  Mrs.  C.  L.  that  I  will  not  mar- 
ry with  any  person  besides  herself ;  if  I  do,  I  agree  to  pay  to  the 
said  C.  L.  lOOOZ.  within  three  months  after  I  shall  marry  anybody 
else :''  it  was  held,  that  he  was  not  liable  to  an  action  for  the  breach 
of  such  undertaking  (j).  And  in  the  above  case,  the  Court  observed, 
that  this  was  not  a  covenant  "  to  marry  the  plaintiff,"  but  "  not  to 
marry  anybody  else ;"  and  yet  she  was  under  no  obligation  to  marry 
him  ;  so  that  it  restrained  hijn  from  marrying  at  all,  in  case  she  had 
chosen  not  to  permit  him  to  marry  her. 

So  where  a  bond  was  given  by- a  widow,  conditioned  to  pay  the  de- 
fendant, White,  lOOL  if  she  should  afterwards  marry  again ;  and 
White,  at  the  same  time,  gave  her  the  like  bond,  conditioned  to  pay 
the  like  sum  to  her  executors,  if  she  should  not  marry  again  before 
she  died  ;  and  she  married  again  to  Baker  ;  whereupon  they  brought 
their  bill  in  Chancery  to  have  her  bond  delivered  up ;  the  bond  was 
decreed  to  be  given  up  to  be  cancelled,  on  the  ground  of  its  being 
in  general  restraint  of  marriage  (r). 

(0  Price©.  Green,  16M.  &W.  3i6;  9.  Marconnay,  Peake,    Addl.  Ca.    81.    See 

C.  13  M.  &  W.  695 ;  Mallan  v.  May,  1 1  H^lman  v.  Johnson,  Cowp.  3-43,  per  Lord 

M.  &  W.  653  ;  Nicholls  v.  Stretton,  10  (I  Mansfield. 

B.  346 ;  Chesman  v.  Nainby,  2  Str.  739.  (p)  So,  a  conditional  gift  in  a  will,  in 
(m)  Duvergier  v.  Fellowes,  10  B.  &  C.  general  restraint  of  marriage,  is  Toid ; 

826.  Morley  v.  Kennoldson,  7  Jur.  938,  Wigram, 

(«)  Smith  V.  Mawhood,   l-t  M.  <fe  W.  V.  C. 

452 ;  Cope  v.  Rowlands,  2  M.  &  W.  157.  (q)  Lowe  v.  Peers,  4  Barr.  2235 ;  &  C. 

A  contract  to  sell  beer  to  an  unlicensed  affirmed  in  error,  Wilmot,  3G4. 

▼ictaaller  is  bad ;  Meux  v.  Humphreys,  3  (r)    Baker   v.    White,    2    Vem.    215 ; 

C.  &  P.  79 ;  S.  C.  Moo.  <te  M.  132.  Woodhouse  v.  Shepley.  2  Atk.  540;  see 
(o)  See  per  Lord  Abinger,  Pellecatt  v.  Cock  v,  Richards,  10  Ves.  429. 

Angell,  2  Cr.  M.  &  R.  311,  313  ;  Smith  v, 

1  See  Sortwell  v.  Hughes,  1  Curtis,  C.  C.  244 ;  Territt  v.  Bartlett,  21  Yermont*  184 ; 
Harris  v.  Runnells,  12  Howard,  (U.  S.)  t9. 
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So  a  wagering  contract,  that  the  plaintiflF  would  not  marry  within  Contrart 
9ix  years,  is  primi  fade  in  restraint  of  marriage,  and  is  therefore  to  public 
void  at  common  law  ; — no  circumstances  appearing  to  show  that   ^^.^1^. 
such  restraint  was  prudent  and  proper  in  the  particular  instance  («).^ 

So  a  marriage  brocage  contract,  that  is,  an  undertaking  to  pro-  Marriage 
cure  a  marriage  between  two  parties,  for  reward,  is  void  {t).  coatrfct 

So  any  deed  or  agreement  which  provides  for  a  contingent  ov  fu- 
ture separation  between  husband  and  wife,  or  which  is  calculated  to 
prevent  a  future  reconciliation,  is  illegal ;  but  an  instrument  which 
pro\iide8  for  an  immediate  separation  is  valid  in  law  (u). 

*And  where  a  deed  of  separation  between  husband  and  wife  had  [  0584  ] 
been  drawn  up,  but  not  executed  by  the  husband ;  it  was  held,  that  idtepara- 
his  executing  such  deed  was  a  legal  consideration  for  an  agreement  *ioii^««<i8' 
by  a  third  person,  to  pay  a  sum  of  money  to  the  husband  towards 
the  discharge  of  certain  debts  and  expenses  for  which  he,  the  hus- 
band, was  solely  liable  (x).     So,  where  A.  provided  a  fund,  for  de- 
fraying the  expenses  of  obtaining  an  act  of  Parliament  to  dissolve 
the  marriage  of  B.  and  C,  who  was  A.'s  illegitimate  daughter,  this 
was  held  not  to  be  an  illegal  transaction  (y). 

And  an  agreement  by  a  man  to  allow  a  female,  with  whom  he 
has  cohabited,  an  annuity  for  her  life,  in  case  they  should  separate, 
provided  she  should  continue  single,  is,  as  we  have  seen,  a  valid 
agreement  (2). 

4.  Contracts  for  or  respecting  the  sale  or  transfer  of  public  ap-  Sale  of 
pointments,  though   they  may  not  be  prohibited  in  the  particular  ^^^^"^ 
cases  by  the  statutes  relative  to  the  sale  of  public  oflSces,  which  we 
shall  hereafter  notice  (a),  may  still  be  void  at  common  law,  as  being 
contrary  to  public  policy  (6).^ 

(«)  Hartley  v.  Rice,  10  East,  52.  valid  at  law ;  see  Wilson  v.  Musliett,  3  B. 

h)  See  Hall  ».  Potter,  3  Lev.  411 ;  Keat  &  Ad.  743. 
V.  Allen,  2  Vern.  588;  Roberta  v.  Roberts,        (x)  Jones  v.  Waite  (in  Dom.  Proo.),  9 

3  P.  Wms.  76.  n.  1 ;  Co.  Litt.  206  b,  n.  1 ;  C.  &  P.  101,  affirming  the  judgment  of 

1  Fonb.  Tr.  Eq.  6th  edit.  263.  the  Court  of  Common  Pleas,   Waite  t>. 

(m)  See  per  Patteson,  J„  Jones  v.  Waite,  Jones,  1  Scott,  730,  and  Exchequer  Cham- 

(in  error),  7  Scott,  317,  327  ;  Westmeath  ber,  Jones  v.  Waite,  7  Scott,  317. 
V.  Westmeath,  1  Jac.  126 ;  Id.  140,  per        (y)  Moore  v.  Usher,  7  Sim.  384. 
Eldon,  C.    See  8.   C.   in    the    House  of        (z)  Gibson  v.  Dickie,  3  M.  &  S.  403. 
Lords,  1  Dow.  &  C.  519.    When  a  provi-        (a)  See  post,  Sect.  3,  Division  6. 
sion  that  the  trusts  of  the  deed  shall  con-        (6)  See  Richardson  v.  Mellish,  2  Bing. 

tinne,  notwithstanding  reconciliation,  is  236,  247  ;  9  Moo.  435. 

*-  ■  ■  ■■  ■  I  I—    —  ■■■  ■■  ■■!  I  ■■■  ■■■■■,.  M  ■^^l— ^  I       ■  11        ■        l^— —  ■  ■!         M^i— — 1^ 

1  A  sealed  bill  promising  to  pay  a  sum  of  money,  provided  the  obligee  is  not  law- 
fully married  within  six  months  from  the  date,  is  illegal  aud  void.  Sterling  v.  Sin- 
nickson,  2  South.  756. 

*  See  Gray  v.  Hook,  4  Comstock,  449  ;  Grant  v.  McLester,  8  Georgia,  663 ;  Duke  v, 
Asbee,  11  Iredell,  112.  No  action  will  lie  on  any  contract,  bond,  or  agreement,  for 
the  sale  of  the  deputation  of  the  office  of  clerk  of  a  Court.  Harralson  v.  Dicking,  2 
Car.  Law  R.  66.  Or  of  any  office  relating  to  the  administration  of  justice,  (hiton  v, 
Rodes,  3  Marsk  433 ;  Lewis  v.  Knox,  2  Bibb,  453.  The  office  of  a  deputy  sheriff  or 
constable,  cannot  be  the  subject  of  a  sale ;  and  a  contract  for  such  a  sale  is  illegal 
and  void.  Carlton  v,  Whitcher,  6  N.  Hamp.  196 ;  Meredith  v,  Ladd,  2  N.  Hamp.  617  ; 
Cardigan  v.  Page,  6  N.  Hamp.  183. 

A  contract  between  a  sheriff  and  his  deputy,  that  the  latter  shall  pay  the  former  a 
certain  sum  per  annunij  in  consideration  of  his  appointment,  is  not  illegal.  De  Forest 
V,  Brainard,  2  Day,  528.  ' 

The  sale  of  the  office  of  oonstable,  or  any  other  public  eleotive  office,  is  contrary  to 
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Thus,  where  the  defendant,  in  consideration  that  the  plaintiff, 
who  was  master  joiner  in  one  of  his  Majesty's  dock  yards,  would 
procure  himself  to  be  superannuated,  undertook,  in  case  he,  the  de- 
fendant, should  succeed  the  plaintiff  as  master  joiner,  to  allow  him 
the  extra  pay  from  the  yard  books :  it  was  lield  that  this  agreement, 
»  having  been  made  without  the  knowledge  of  the  Navy  Board,  to 
whom  the  appointment  belonged,  was  void  ((?).  So,  a  recommenda- 
tion to  an  office  in  the  king's  household,  though  of  a  private  nature, 
and  not  within  the  stat.  5  &  6  Edw.  3,  does  not  form  a  legal  con- 
sideration for  a  contract  {d).  Nor  could  an  action  be  maintained 
upon  an  agreement  for  the  sale,  by  the  owner,  of  the  commaifd  of 
a  ship  in  the  East  India  Company's  service,  made  without  the  sanc- 
tion, and  in  violation  of  the  by-laws  of  the  Company  (e).  So,  a 
[  ^686  ]  Court  of  Equity  has  refused  to  carry  ^into  execution  an  agreement 
to  assign  the  fees  of  a  jailer,  and  the  profits  of  a  tap-house  connec- 
ted with  the  jail  (A).  But  a  contract  for  an  exchange  of  the  com- 
mand of  East  India  ships,  entered  into  with  the  knowledge  of  the 
Company,  has  been  held  to  be  good  (i).^ 
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5.  So  any  contract  which  can  prevent  or  impede  the  due  course  of 
public  justice,  is  invalid.^ 

And  the  rule  on  this  subject  would  appear  to  be,  that  in  all  cases 
of  oflfences  which  involve  damages  to  an  injured  party,  for  which  he 
may  maintain  an  action,  it  is  competent  for  him,  notwithstanding 
they  are  also  of  a  public  nature,  to  compromise  or  settle  his  private 
damage  in  any  way  he  may  think  fit  (k)  ;  but  that  an  agreement 


(c)  Parson?  v.  Thompson,  1  H.  Bl.  322. 

(d)  Harrington  v.  Du  Chatel,  Bro.  C. 
C.lU. 

(c)  Blachford  v.  Preston,  8  T.  R.  89. 
See  observations  on  this  case  in  Richard- 
son V.  Mellish,  2  Bing.  229,  247,  250.  251 ; 
S.  C.  3  Id.  334.  See  Card  v.  Hope,  2  B.  & 
C.  661 ;  S.  C.  4  D.  &  R.  164. 

(A)  Methwold  v.  Walfank,  2  Ves,  238. 


Agreement  to  procure  an  unfit  person  a 
commission  in  the  army:  Morris  v. 
M'CuUoch,  2  Eden,  190 ;  S.  C.  Amh.  432. 

0)  Richardson  v.  Mellish,  2  Bing.  229 ; 
S.  C.  3  Id.  334.  See  Waldo  p.  Martin,  4 
B.  &  C.  319  ;  S.  C.  6  D.  &  R.  364. 

(k)  Per  Cur.,  Keir  9.  Leeman,  6  Q.  R 
803,  321;  S.  C.  (in  error),  9  Q.  R  »71, 
396. 


sound  policy,  and  a  note  executed  fbr  the  price  is  void.  Meredith  r.  Ladd,  2  K.  Hamp. 
R  617. 

An  action  cannot  be  maintained  upon  a  note,  gtyen  by  a  candidate  to  a  peraoa,  in 
consideration  of  his  agreeing  to  give  the  candidate  his  interest  at  the  ensuing  eleo- 
taon.    Swayze  v.  Hull.  3  Halst.  64. 

1  An  agreement  on  the  part  of  a  corporation,  to  grant  to  individuals  certain  priTi- 
leges,  in  consideration  that  they  will  withdraw  their  opposition  to  the  paasage  of  ft 
legislative  act,  touching  the  interestof  the  corporation,  is  against  sound  policy,  pnja- 
dicial  to  correct  and  just  legislation,  and  void.     Pingry  v.  Washburn,  1  Aik.  26 (  (a). 

An  attempt  to  contravene  the  policy  of  a  public  statute,  is  illegal,  thoo^  the 
statute  contains  no  express  prohibition  of  such  attempt.  Sharp  r.  Teese,  4  Habt 
362.  See  Craig  v.  State  of  Missouri,  4  Peters,  410 ;  Bartle  v.  Coleman,  4  I'eters,  ISi 
An  agreement  which  contravenes  the  policy  of  an  Act  of  Congress,  and  tends  to  de- 
fraud the  United  States,  is  void.  Gulick  v.  Ward,  5  Halst,  87.  If  A.  agree  to  gireE 
$1000,  on  condition  that  B.  will  forbear  to  propose  or  offer  himself  to  the  po8tma8te^ 
general,  to  carry  the  mail  on  a  mail  route,  such  agreement  is  against  public  policy, 
and  no  aetion  can  be  maintained  on  it.    lb.    See  Fuller  v.  Dame,  18  PicK.  472. 

A  contract  to  procure  or  endeavor  to  procure  the  passage  of  an  Act  of  the  Legisla- 
ture, by  any  sinister  means,  or  even  by  using  a  personal  influence,  with  the  members, 
would  be  void,  as  being  incohsistent  with  public  policy  and  the  integrity  of  a  politicfti 
institution.    Wood  v.  M'Cann,  6  Dana,  366 ;  Harris  t;.  Roofia,  cited  post,  686,  note. 

»  BUls  V.  Comstock,  12  Metcalf,  468. 
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for  suppressing  evidence,  or  stifling  or  compounding  a  criminal  pros-  Contrabt 
eeution  or  proceedings  for  a  felony,  or  for  a  nmdemearwr  of  a  pvbUc  ^  pobuo 
rutture,  e.  g.  perjury,  or  the  like,  is  void  (Z).^  pouct. 

So,  the  private  rights  of  an  injured  party  may  be  made  the  sub- 
ject of  agreement,  in  cases  wLere,  by  the  previous  conviction  of  the 
defendant,  the  rights  of  the  public  have  been  preserved  inviolate  (m). 
Thus  it  has  been  held,  that  where,  at  the  recommendation  of  a 
Court  of  Quarter  Sessions,  a  defendant,  who  stood  convicted  before 
them  of  a  misdemeanor  for  ill-treating  his  parish  apprentice,  and 
for  which  the  parish  officers  had  been  bound  over  by  recognizance  to 
prosecute  him  under  the  statute  32  Geo.  3,  c.  57,  agreed  to  give 
them  a  security  for  the  fair  expenses  of  the  prosecution,  such  secu- 
rity was  valid  ; — the  giving  of  such  security  being  considered  by  the 
CJourt,  as  part  of  the  punishment  suffered  by  the  defendant  in  ex- 
piation of  his  ofience(7i).  And  where,  after  a  conviction  before 
magistrates  for  a  breach  of  the  excise  laws,  the  officers  to  whom  a 
warrant  to  levy  tho  penalties  was  directed,  by  way  of  indulgence 
to  the  party,  took  from  him  a  promissory  note  at  two  months  for  the 
amount,  without  previous  authority  from  his  superiors ;  it  was  held 
that  the  note  so  given  was  a  valid  security  (o).  So,  the  substitution 
of  a  genuine  bill  of  **exchange  for  a  forged  one,  at  the  instance  of  [  *586  ] 

(0  lb.;  Collins  v,  Blantern,  2  Wils.  Kirk  ».  Strickwood,  Moo.  &  M.  276 ;  S.  C. 
347  ;  Johnson  v,  Ogilbj,  3  P.  Wms.  279 ;  4  R  &  Ad.  421.  See  also  Baker  v.  Town- 
Wallace  A  Hardacre,  1  Camp.  45 ;  Pool  v.  send,  7  Taunt.  422. 
Bousfield,  Id.  66 ;  Edgecombe  v.  Rodd,  6  (o)  Sugars  v.  Brinkworth,  4  Camp.  46. 
East,  294;  Harding  v.  Cooper,  1  Stark.  And  see  Pilkington  p.  Green,  2  B.  &  P. 
467 ;  Brett  v.  Close,  16  East,  601.  See  161,  where  an  excise  officer,  holding  a 
Drage  v.  Ibberson,  2  Esp.  643 ;  and  see  warrant  to  take  a  party  to  prison,  to  be 
Ex  parte  Critchley,  3  D.  &  L.  627.  there  detained  until  he  paid  a  penalty, 

(m)  Per  Cur.,  Keir  v,  Leeman,  9  Q.  B.  took  a  note  for  the  amount,  and  it  was 

371,394.  held  good;  the  commissioners  having  ap- 

(n)   Beely  v.  Winkfield,  11  East,  46 ;  proved  of  the  officer's  conduct. 

m\        -^ — ■ — T      -         -     I    II  I  - ■ -^^^^ 

^  Shaw  V.  Beed,  30  Maine,  106  ;  Mattocks  v,  Owen,  5  Vermont,  62 ;  Cm  ley  v.  Wil- 
liams, 1  Bailey,  688  ;  Hinesburgh  v.  Sumner,  9  Vermont,  23  ;  Den  v.  Moore,  2  South. 
470 ;  People  v.  Buckland,  13  Wend.  692  ;  Haven  v.  Hobbs,  1  Vermont,  238 ;  Robinson 
r.  Cranshaw,  2  Stew.  &  Porter,  276 ;  Burlcy  «,  Burley,  6  N.  Hamp.  200 ;  Worcester  p. 
Eaton,  11  Mass.  368,  376 ;  Jones  v.  Rice,  IS  Pick.  440;  Commonwealth  v.  Pea«e,  16 
Mass.  91 ;  Roll  v.  Raguet,  4  Ohio,  400 ;  S.  C,  7  lb.  76.  An  action  will  not  lie  on  a 
bond,  part  of  the  consideration  of  which  is  an  agreement  not  to  prosecute  for  ma- 
licious mischief.  Cameron  v.  MTarland,  2  Car.  Law,  414.  A  note  given  to  compound 
a  felony  is  void  at  common  law,  as  well  in  the  hands  of  an  innocent  indorsee,  as  in 
the  hands  pf  the  payee.  Bell  v.  Woods,  1  Bay,  249.  A  bond  given  to  indemnify  an 
Individual  against  any  public  prosecution  which  may  be  instituted  by  certain  other 
individuals,  for  an  alleged  o£fence,  is  illegal ;  and  a  v^^^issory  note  given  in  consid- 
eration of  receiving  such  bond  is  void.  Hinde  v.  Chamberlain,  6  N.  Hamp.  226.  But 
a  bond  given  to  a  person  injured  by  an  assault  and  batte'ry,  to  make  satisfaction  and 
to  prevent  prosecution,  was  held  to  be  legal  and  valid.  Price  v.  Summers,  2  South. 
678.  See  also,  Plumer  v.  Smith,  6  N.  Hamp.  o!>'6 ;  No.  44  Amer.  Jurist,  266-258.  If 
the  suppression  of  evidence  in  a  criminal  prosecution  constitute  any  part  of  the 
consideration  of  a  contract,  such  contract  is  void.  Qiidger  c;.  Williams,  1  Chipman, 
137. 

If  one  escape  fVom  another  State  and  be  arrested  here,  in  obedience  to  our  statute 
as  a  Aigitive  from  justice,  and  contract  with  the  party  aggrieved  for  his  release,  such 
contract  while  executory,  is  void,  as  against  good  policy.  Dixon  v.  Olmstead,  9  Ver- 
mont, 310;  Shaw  v,  Spooner,  9  N.  Hamp.  197.  But  to  render  a  contract  void,  on  the 
ground,  that  the  consideration  thereof  was  the  stifling  a  criminal  prosecution,  \i  Is 
necessary  that  the  promise  should  be  made  for  gain,  and  not  merely  from  motives  of 
kindness  and  compassion.    Ward  v.  Allen,  2  Metcalf,  63. 
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the  forger,  has  been  held  not  to  he  illegal,  there  being  no  agree- 
ment to  prevent  a  prosecution  for  the  forgery  (p).  And  it  seems  to 
be  a  general  rule,  that  where  the  oflfcnce  may  be  made  the  subject 
of  an  action  as  well  as  of  an  indictment,  and  civil  and  criminal 
proceedings  are  accordingly  taken  ;  an  agreement  to  pay  the  costs 
of  the  action,  on  its  being  stopped,  is  binding,  provided  the  costs 
of  the  criminal  proceedings  be  not  included  in  the  arrangement,  and 
it  be  no  part  of  the  bargain  that  the  indictment  should  be  aban- 
doned (5'). 

So  a  contract  made  for  the  purpose  of  preventing  the  erection  or 
continuance  of  a  public  nuisance,  appears  to  be  good ;  although  part 
of  the  consideration  be  the  forbearance  to  prosecute  for  the  incon- 
venience already  sustained  (r). 

It  has  also  been  said  that,  in  the  case  of  an  assault,  the  injured 
party  may  undertake  not  to  prosecute  on  behalf  of  the  public  (9). 
But  even  if  this  be  so,  it  is  clear  that  the  same  rule  will  not  apply, 
where  the  assault  was  coupled  with  a  riot,  or  with  the  obstruction  of 
a  public  officer  (t). 

So  it  appears  that  an  agreement  to  pay  money,  in  consideration  of 
a  party  using  his  interest  to  procure  the  pardon  of  a  convict,  is  not 
binding  (u).^ 

So,  an  agreement  to  pay  a  sum  of  money  to  a  party,  in  conside- 
ration of  his  withdrawing  a  petition  which  he  had  presented  to 
the  House  of  Commons,  against  the  return  of  a  member,  on  the 
ground  of  bribery,  is  invalid  (x).'^ 

But  an  agreement  between  a  railway  company  and  a  land  owner 
that  the  former  should  deviate  from  the  line  proposed  by  their  bill, 
and  pay  the  latter  a  sum  of  money,  in  consideration  of  his  with- 
drawing his  opposition  to  such  bill,  is  valid, — at  all  events  if  it  do 
not  appear  that  the  parties  intended,  by  so  agreeing,  to  practise  a 
fraud  either  on  some  individual,  or  on  the  legislature  (y). 

6.  Maintenance  of  suits,  which  is  a  public  oflFence,  is  where  one 
officiously  intermeddles  in  a  suit  depending  in  any  Court,  which  ^no 
way  belongs  to  him,  by  maintaining  or  assistingeither  party  with  mon- 
ey or  otherwise,  to  prosecute  or  defend  it  (z).     Champerty  is  the  pur- 


(j>)  Wallace  v.  Hardacre,  1  Camp.  46. 

(q)  Harding  v.  Cooper,  1  Stark.  46 ; 
Bayl.  Bills,  6th  edit.  609,  610,  and  n.  41. 

(r)  Fallowes  v.  Taylor,  7  T.  R.  476. 

(«)  Keir  v,  Leeman,  9  Q.  B.  371,  396 ; 
Elwofthy  V.  Bird,  2  8.  &  S.  372. 

(t)  Keir  v.  Leeman,  supra, 

(u)  Norman  v.  Cole,  3  Esp.  263. 

(x)  Coppock  V,  Bower,  4  M.  &  W.  361. 

(y)  Simpson  v.  Lord  Howden,  9  C.  &  F. 
61 ;  10  A.  &  £.  793 ;  and  see  Slprewsbury 
and  Birmingham  Railway  Company  v. 
London  and  North  Western  Railway  Com- 


pany, 21  L.  J.,  Q.  B.  89 ;  VanxhaU  Bridge 
Company  v.  Earl  Spencer,  2  Madd.  366; 
S.  C.  (on  appeal),  Jac.  64;  Edwards  r. 
Grand  Junction  B^ailway  Company,  1  My. 
&  Cr.  660. 

(z)  Flight  V.  Leman,  4  Q.  B.  883.  $88; 
Hawk.  PI.  Cr.,  Bk.  1,  c.  83 ;  4  BL  Com. 
134.  See  per  Buller,  J.,  Master  v.  Miller, 
4  T.  R.  340.  See  cases  in  which  it  was 
questioned  whether  agreements  did  not 
amount  to  maintenance.  Bell  v.  Smith,  7 
D.  &  R.  816 ;  6  B.  &  C.  188 ;  WiHiamson 
V.  Henley,  6  Bing.  299  ;  3  M.  &  P.  731. 


1  So  ruled  in  Hatsfield  v.  Gulden,  7  Watts,  162. 

3  Agreements  for  services  as  agent  in  attending  to  claims  a^inst  the  state,  hefsn 
the  Legislature,  cannot  be  enforced,  being  against  public  policy,  and  prejudicial  to 
sound  legislation.    Harris  t;.  Roofs,  10  Barbour  Sup.  OU  489. 
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chasing  a  suit  or  right  of  action  of  another  person ;  or  rather,  it  is  Cootrabt 
a  bargain  with  a  plaintiff  or  defendant,  to  divide  the  land  or  other  ^^  rvmAo 
matter  sued  for  between  them,  if  they  prevail  at  law ;  whereupon 
the  champertee  is  to  carry  on  the  party's  suit  at  his  own  expense  (a). 
This  also  is  an  offence  of  a  public  nature  ;^  and  all  contracts  which 
have  either  of  these  offences  within  their  object  or  operation  are  in- 
valid (6).2 

Thus  in  Stanley  v.  Jones  ((?),  it  appeared  that,  by  articles  of  agree- 
ment, T.  S.  covenanted  to  communicate  to  the  defendant  all  such  in- 
formation as  he,  T.S.,  possessed  or  could  procure,  and  to  use  and  exert 
his  utmost  influence  and  means,  for  procuring  such  evidence  as  should 
be  requisite  to  substantiate  the  defendant's  claims  against  B.  M.  and 
W.  S.  E. ;  in  consideration  of  which,  the  defendant  covenanted  to 
pay  T.  S.  one-eighth  part  or  share  of  such  sum  as  should  at  any 
time  be  recovered  or  obtained,  either  by  suit  at  law  or  in  equity, 
from  R  M.  and  W.  S.  E. :  and  it  was  held,  that  the  agreement 
was  illegal,  as  amounting  to  champerty.  So  an  agreement  by  an 
attorney,  to  save  a  party  harmless  from  costs,  on  his  being  allowed 
to  retain  the  half  of  whatever  sums  were  recovered,  has  been  held 
to  amount  to  maintenance  (d).  So,  if  one  who  purchases  an  inter- 
est which  is  the  subject  of  a  suit,  agree  to  indemnify  the  seller 
against  all  the  costs  which  have  been,  or  which  may  be  incurred  by 
him  in  the  prosecution  of  the  suit,  this  amounts  to  maintenance  (e). 

But  where  a  party  agrees  to  promote  a  suit,  touching  a  matter  in 
which  he  has  reasonable  ground  to  believe  that  he  has  an  interest, 
such  party  is  not  guilty  of  maintenance  (/).  And  in  Williams  v. 
Protheroe  (gr),  where,  by  articles  of  agreement  between  the  vendor 
and  purchaser  of  an  estate,  it  was  agreed  that  the  purchaser,  bear- 

(a)  4  Bl.  Com,  134,  135.    See  the  defi-  C.  481, 

nition  of  Champerty,  per  Wightman,  J.,  (c)  7  Bing.  369 ;  S.  C.  5  M.  &  P.  193. 

Cook  V.  Field,  16  Q.  B.  460,  471 ;  Strange  (d)  He  Masters,  4  Dowl.  18. 

V.  Brennan,  Chanc,  10  Jur.  649  ;  and  per  (e)  Harrington  v.  Long,   2   My.  &  E. 

Best,  C.  J.,  Williams  v.  I'rotheroe,  3  Y.  &  690. 

J.  135;  and  Tindal,  C.  J.,  Stanley  v.  Jones,  (/)  See  Findon  v.  Parker,  11  M.  &  W. 

6  M.  &  P.  193  ;  S.  C.  7  Bing.  369.  676  ;  White  v.  Gardner,  1  Y.  &  C.  385. 

(6)  As  to  the  rule  in  equity  on  this  (a)  In  error  from  K.  B.,  3  Y.  &  J.  129; 

subject,  see  Prosscr  v,  Edmonds,  1  Y.  &  S.  C.  in  2  M.  &  P.  779 ;  and  6  Bing.  309. 

1  2  Chitty,  Crim.  Law,  (4th  Am.  ed.)  233,  note. 

^  The  plaintiff,  an  attorney  at  law,  after  rendering  some  services  in  a  suit  brought 
by.  the  defendant,  in  another  State,  where  champerty  is  prohibited,  entered  into  a 
written  agreement  in  Massachusetts,  by  which  he  was  to  receive  for  all  his  services 
ten  per  cent,  upon  the  sum  received.  Ileld,  that  this  agreement  was  void,  but  that 
the  plaintiff  might  recover  upon  a  quantum  meruit^  for  his  services  up  to  the  time  of 
making  the  agreement.  Thurston  v.  Percival,  1  Pick.  416.  See  Redman  v.  Sanders, 
2  Dana,  70 ;  Allen  v.  Hawks,  13  Pick.  79  ;  Rust  v.  Larue,  4  Litt.  417  ;  Caldwell  p. 
Shepherd,  6  Monroe,  392  ;  Smith  v.  Thompson,  7  B.  Monroe,  305.  A  contract  made 
in  Ohio  between  an  attorney  and  his  client,  in  which  the  latter  agrees  to  pay  a  cer- 
tain stipulated  sum  tor  the  services  of  the  former,  dependant  upon  the  contingency 
of  the  success  of  the  attorney,  is  valid ;  and  in  case  of  the  attorney's  success,  the 
amount  stipulated  is  recoverable  at  law.  Spencer  v.  King,  5  Ham.  183.  But  if  in 
such  case  there  be  a  stipulation,  that  no  compromise  shall  be  made  without  the  assent 
of  the  attorney,  the  contract  is  against  public  policy  and  void.  Key  v.  Vather,  1 
Ohio,  132.  An  agreement  of  which  the  consideration  is  the  sale  of  lands  held  ad- 
versely by  a  third  person,  is  void.  Whitaker  v.  Cone,  2  Johns.  Cas.  b%  ;  Belden  v. 
Pitkin,  2  Caines,  147  ;  Sweet  v.  Poor,  11  Mass.  549.  So  a  promise  by  a  person,  out  of 
possession,  to  pay  an  agent  a  certain  portion  of  the  proceeds  of  the  land,  is  void. 
Belden  t^.  Pitkin,  2  Caines,  147. 
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CoHTRiBT  ing  the  expense  of  certain  suits  commenced  by  the  yendor  against 
TO  PUBLIC  an  occupier  for  by-gone  rent,  should  have  the  ^rent  so  to  be  recov- 
foLicY.  ered,  and  also  any  sum  that  could  be  recovered  for  dilapidations ; 
2^^^*^^  and  that  the  purchaser  might,  at  his  own  expense,  use  the  name  of 
L  ^^^  J  the  vendor  in  any  action  he  might  think  fit  to  commence  against 
the  occupier,  for  arrears  of  rent  or  dilapidations  :  it  was  held  that 
the  agreement  was  not  void,  as  amounting  to  champerty  {h). 

Other  7.  An  agreement  to  fight  is  void,  as  tending  to  create  a  breach 

0A8B8.  ^     of  the  peace  (i). 

So  an  agreement,  the  natural  effect  of  which  is  to  induce  a  publie 
officer  to  neglect  his  duty,  is  invalid.* 

Thus,  it  was  held,  under  .4he  stat  6  Greo.  2,  c.  31,  that  parish  offi- 
cers could  not  legally  take  any  other  security  from  the  putative  fa- 
ther of  a  bastard,  than  such  as  indemnified  them  from  time  to  time 
against  the  expenses  of  the  maintenance  of  the  child:  and  that 
they  could  not  take  a  sum  certain  by  way  of  compounding  for  all 
future  expenses,  as  it  thereby  became  the  interest  of  the  parish  to 
neglect  the  child  (Jfc). 

On  the  same  principle  it  would  seem,  that  an  agreement  between 
the  town  clerk  and  clerk  of  the  peace  of  a  borough,  and  an  attorney, 
that  the  former  would,  for  reward  to  him,  recommend  the  latter  to  par- 
ties who  might  want  an  attorney  to  conduct  prosecutions  arising 
in  the  town-clerk's  office,  is  illegal  (i). 

So  although  an  engagement  to  indemnify  a  sheriff,  in  the  execu- 
tion of  a  lawful,  or  apparently  lawful  act,  is  good  (m) ;  yet  where 
the  act  to  be  done  by  him  would  be  a  plain  violation  of  his  duty,  an 
agreement  to  protect  him  from  the  consequences  is  invalid  (n).^ 

(A)  See  fVirther  as  to  Champerty,  Ste-  (Q  See  Hughes  v,  Statham,  4  B.  &  C 

vena  r.  Bagwell.  15  Ves.  jun.  139 ;  Hart-  187  ;  S.  C.  6  D.  &  R.  219. 

/  ley  V.  Russell,  2  S.  &  S.  214 ;  Strachan  v.  (m)    Arundel  v.    Gardiner,    Cro.  Jae. 

Brander,  I  Eden,  303.  ^  652 ;    Blacket  v,  Crissop,   1   Ld.   Raym. 

(i)  Bui  N.  P.  16 ;  and  see  Hunt  v.  Bell,  279  ;  Benskin  v.  French,  1  Sid.  132. 

7  Moore,  212;  S.  C.  1  Bing.  1.  (n)    Beawfages's    case,    10   Co.    102; 

(k)  Coler.  Gower,  6  East,  110;  Wilde  Featherston  v,  Hutchinson,  Cro.  EL  199; 

V.  Griffin,  5  Esp.  142 ;  Beele  v.  Wingfield,  Martyn  v.  Blithman,  Yelv.   197  ;  Blith- 

11  East,  47;  Orersoers  of  St.  Martin  in  man  v.  Martin,  2  Bulst  213;  Morris  v. 

the  Fields  v.  Warren,  1  B.  &  Ald^  491,  Chapman,  T.  Jones,  24. 
495. 

1  Accord.  Denny  v.  Lincoln,  5  Mass.  385 ;  Churchill  v,  Perkifts,  5  Mass.  541 ;  Ayer 
V.  Hutchins,  4  Mass.  370 ;  Marsh  v.  Gold,  2  Pick.  284,  291. 

2  Shotwell  V.  Hamblin,  28  Miss.  (Cush.)  156  ;  Cumpston  v.  Lambert,  18  Ohio,  81. 
An  agreement  made  as  an  indemnity  against  the  consequences  of  an  illegal  or 
immoral  act,  to  be  done  at  a  future  period,  is  void ;  but  a  person  may  indemnify  him- 
self against  the  consequences  of  an  unlawful  act  already  done.  Kneeland  v.  Hogera, 
2  Hall,  579.  See  Per  Holt,  C.  J.,  11  Mod.  93  ;  Holt,  203,  S.  C. ;  6  Mod.  225 ;  1  Cainea. 
460;  14  Johns.  381. 

A  promise  to  indemnify  against  a  trespass  is  valid,  unless  the  promisor  show  that 
the  promisee  knew  the  act  to  be  a  trespass  and  illegal.    Stone  v.  Hooker,  9  Cowen,  154. 

Where  two  persons  are  claiming  title  to  personal  property  adversely  to  each  other, 
and  one  of  them  calls  upon  a  third  to  assist  in  removing  it,  and  the  assistant  has 
reasonable  grounds  to  believe  that  his  employer  is  the  owner  of  the  property,  a  prom- 
ise of  indemnity  to  the  assistant  is  valid  in  law,  although  it  subsequently  turns  out 
that  the  title  of  the  employer  was  not  good,  and  the  act  of  removal  was  a  trespasa 
Avery  v,  Halsey,  14  Pick.  174.  Notice  of  the  true  owner's  claim  to  the  property, 
given  by  him  to  such  assistant  while  the  title  was  in  dispute,  was  held  not  to  be  ooo- 
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So  an  indemnity  bond,  given  to  the  sheriff  in  a  case  of  disputed  Contrast 
property  in  goods,  to  induce  him  to  execute,  or  not  to  ex^ute,  a, fieri  poJ^y^^ 
facias  against  such  goods,  is  clearly  lawful.^  But  it  seems  that  a 
bond  to  a  sheriff,  the  condition  of  which  recites,  that  the  sheriff 
by  virtue  of  a  fi.  fa.  had  taken  in  execution  the  goods  of  R 
Y.,  upon  a  judgment  against  him,  and  that  the  sheriff,  at  the 
request  of  R  Y.,  one  of  the  obligors,  had  quitted  possession,  and 
agreed  to  return  nulla  bona,  and  then  to  indemnify  the  sheriff  for 
80  doing,  is  illegal  (o).^  • 

*So  trading  with  an  enemy  is  held  to  be  injurious  to  the  public  [  **589  ] 
welfare,  and  illegal ;  and  therefore  no  contract  connected  therewith  Against 
can  form  the  subject  of  an  action  (p).^  pbliopol- 

So  a  contract,  by  which  a  brewer  binds  a  publican  to  deal  with 
him,  in  the  articles  used  in  the  business  of  the  latter,  is  not  inva- 
lid ;  but  it  shall  not  be  favored,  as  tending  to  prejudice  the  health 
of  the  subject ;  and  the  law  tacitly  annexes  this  condition,  that  the 
articles  supplied  shall  be  good  (q). 

So,  an  agreement  entered  into  for  the  purpose  of  evading  the 
provisions  of  a  public  statute,  is  void.  Thus,  an  agreement  entered 
into,  in  order  to  get  a  person  admitted  to  practice  as  an  apothecary, 
after  serving  an  apprenticeship  for  two  years  only,  instead  of  five, 
as  required  by  the  statute,  is  void  (r).    And  so  an  agreement  is  void, 

(o)  Wright  V,  Lord  Vemey,  3  Dougl.  Jones  v.  Edney,  3  Camp.  286;  Thornton 

240.    See  the  usual  form  of  indemnity  v.  Sherratt,  8  Taunt.  529. 
bond,  Watson  on  Sheriffs,  380.  (r)  Poole  v.  Wiggins,  3  Scott,  601 ;  see 

(p)  Ante,  172.  65  Geo.  3,  c.  194,  s.  15. 

\q)  Holcombe  v,  Hewson,  2  Camp.  391 ; 

elnsiTe  evidence,  that  the  assistant  knew  that  the  property  was  not  in  his  employer. 
Avery  v.  Halsey,  14  Pick.  174.  An  express  promise  of  indemnity  being  made  to  such 
assistant  by  one  who  claimed  no  interest  in  the  property,  and  such  assistant  having 
acted  on  the  faith  of  it ;  it  was  hddy  that  the  damage  incurred  was  a  valid  considera- 
tion, and  that  an  action  on  the  promise  might  be  maintained.  Avery  v.  Halsey,  14 
Pick.  174.  The  plaintiff,  at  the  request  of  the  defendant,  entered  upon  the  land  of 
A.,  which  the  defendant  claimed  as  his.  This  was  held  a  sufficient  consideration  to 
support  a  promise  from  the  defendant  to  indemnify  the  plaintiff.  AUaire  v,  Ouland, 
2  Johns.  Cas.  52. 

1  Marsh  v.  Gold,  2  Pick.  284;  Train  v.  Gold,  5  Pick.  380;  Foster  v,  Qark,  19  Pick. 
829.  833. 

*  An  agreement  by  a  third  person  to  indemnify  an  officer  for  neglecting  his  duty, 
in  the  service  of  a  precept,  being  founded  in  an  illegal  consideration,  is  void.  Hods- 
don  V.  Wilkins,  7  Greenl.  113;  Ayer  v,  Hutchins,  4  Mass.  370;  Churchill  v.  Perkins, 
5  Mass.  385 ;  IVIarsh  v.  Gold,  2  Pick.  284,  291.  So  a  promise  to  deliver  the  debtor  at 
the  time,  if  the  sheriff  will  neglect  to  arrest  his  body,  is  void.  Benny  v.  Lincoln,  5 
Mass.  385.  So  a  promise  to  deliver  the  debtor  at  the  time  is  void,  if  the  sheriff  has 
unlawfully  permitted  him  to  go  at  large.  Fanshot  v.  Stout,  1  South.  319 ;  Brown  v. 
Getchell,  11  Mass.  16,  per  Sewall,  J.  So  a  promise  to  indemnify  the  sheriff  for  per- 
mitting an  escape.  Lowry  v.  Burney,  2  Cbipman,  11.  Or  to  indemnify  the  sheriff 
for  not  returning  an  execution.  Greenwood  v.  Colcock,  2  Bay,  67.  A  bond  given  to 
an  officer  in  consideration  of  an  act  that  he  has  no  legal  authority  to  do,  is  void.  / 
Moore  v.  Allen,  3  J.  J.  Marsh.  621.  f  So,  a  .bond  of  indemnity  given  to  an  officer  *^'^[  - 
induce  him  to  do  an  act  which  the  taw  requires  of  him  as  a  part  of  his  duty.  Mitch-  * 
ell  V,  Vance,  5  Monroe,  529 ;  Gilmore  v.  Lewis,  12  Ohio,  281 ;  Callagan  v.  Hallet,  1 
Gaines,  104.  But  a  note,  given  to  an  officer  in  consideration  of  his  relinquishing,  or 
forbeaxing  to  make,* an  attachment  of  the  goods  of  a  third  person  on  a  writ  against 
him,  is  valid.    Foster  v.  Clark,  19  Pick.  829.    See  Miller  v.  Gould,  2  I^ler,  439. 

'  Griswold  v,  Waddington,  16  Johns.  439 ;  Amory  v.  McGregor,  12  Johns.  287.  But 
if  the  plaintiff  have  been  deceived  by  the  defendant,  and  did  not  know  that  he  was 
trading  with  an  enemy,  he  may  maintain  an  action  after  the  return  of  peace.  Mus- 
•on  V.  Fales,  16  Mass.  334.    See  Coolidge  v.  Ingle,  13  Id.  46. 
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whereby  A.,  B.,  and  C.  agree  to  purchase  a  ship,  which 'is  to  be  reg- 
istered in  the  names  of  A.  and  B.  only  («). 

But  it  has  been  held,  that  a  stipulation  in  a  contract  for  the  pur* 
chase  of  a  ship,  that  a  certificate  shall  be  delivered  to  the  purchaser 
by  the  builder,  for  the  purpose  of  enabling  the  former  to  obtain  a 
register,  as  owner,  under  the  Ship  Registry  Act  (i),  before  the  ship 
is  in  a  sufficiently  forward  state  for  the  measurements  required  to  be 
made  by  that  act,  does  not  render  such  contract  illegal  (u). 

3.  Contracts  Yoid  on  the  Ground  of  Fraud. 


Effbct  ov 

FRAUD  IN 
QENBRAli. 


1.  Fraud  avoids  a  contract,  ab  initio,  both  at  law  and  in  equity, 
whether  such  fraud  were  committed  by  one  of  the  contracting  par- 
ties upon  the  other ;  or  by  both  upon  persons  not  parties  thereto ; 
for  the  law  will  not  sanction  dishonest  views  and  practices,  by  ena- 
bling an  individual  to  acquire  any  right  or  interest  by  means  there- 
of (x).^ 
Bills  of  In  the  case  of  a  bill  of  exchange  or  promissory   note,  however, 

exchange.    ^  person  whose  own  title  thereto  is  defeasible  on  the  ground  of 
fraud,  may  still  confer  a  title  to  such  'bill  or  note  on  an  innocent 
[  *590  ]  third  party ;  and  such  party  may,  in  his  turn,  confer  a  title  ^thereto, 
even  on  one  who  has  notice  of  the  original  fraud,  provided  he  was 
no  party  thereto  (y). 
Fraud  of         And  the  fraud  of  an  authorized  agent  avoids  a  contract  made  hy 
agent.         Jiim  for  his  principal  (2).^    But  there  appears  to  be  a  difiFerence  be- 


(«)  Battersby  v.  Smith,  3  Madd.  110. 

(0  3  ife  4  Will.  4,  c.  00.  For  the  prori- 
sions  now  in  force,  as  to  the  registering 
of  ships,  see  8  &  9  Vict  c.  89 ;  12  &  13 
Vict.  c.  29,  ss.  7,  17. 

(m)  Goss  v.  Quinton,  3  M.  &  G.  825. 

(x)  See  Fermor's  case,  3  Co.  77 ;  per 
Lord  Mansfield,  0.  J.,  Bright  v,  Ejnon,  1 
Burr.  390 ;  and  Foxcrafl  v.  DeYonshire,  1 
Bl.  193.  See  1  Fonbl.  Tr.  Eq.,  6th  edit. 
122,  and  notes ;  Boulton  v.  Bull,  2  Bl. 
465;  Willis  v.  Baldwin,  2  DougL  450; 
Carter  v,  Bochm,  3  Burr.  1909 ;  3  V,  &  B. 
42;  Eaigh  v.  De  La  Cour,  3  Camp.  319. 
When  concealment  of  a  material  fact 
avoids  a  release ;  Bowles  v.  Stewart,   1 


Sch.  &  Lef.  209. 

(y)  Masters  v.  Ibberson.  8  C.  R  100; 
18  L.  J.,  C.  P.  348 ;  and  see  Marston  w. 
Allen,  8  M.  &  W.  494;  Barber  v.  Rich- 
ards,  6  Exch.  63 ;  May  v.  Chapman,  16 
M.  &  W.  355,  360. 

(2)  Hern  v.  Nichols,  1  SaUL  289 ;  Fits- 
herbert  v.  Mather,  1  T.  R.  12 ;  Doe  f. 
Martin,  4  Id.  39 ;  Richardson  w.  .Mellisli, 
2  Bing.  213 ;  9  Moore,  436  ;  1  C.  i&  P.  24, 
241 ;  Everett  v.  Desborough,  5  Bing.  503; 
S.  C.  3  M.  &  P.  190 ;  Bardcll  r.  Spinks,  3 
C.  &  K.  646 ;  Taylor  v.  Green,  «  C.  &  P. 
316.  Bond  of  indemnity  to  a  sheriff,  ob- 
tained by  the  fraud  of  his  officer,  is  void; 
Raphael  v,  Goodman,  8  A.  &  £.  565. 


1  Fraud  invalidates  every  transaction  as  well  at  law  as  in  equity ;  nor  can  a  mu 
render  a  fraudulent  a£t  valid,  by  bringing  it  within  the  letter  of  the  statute,  bbj 
more  than  within  the  letter  of  the  common  law.  Ludlow  v.  Gill,  1  Chip.  63.  Sor 
can  a  fraudulent  agreement  bo  confirmed  by  any  subsequent  declarations  or  acts,  b^ 
which  its  fairness  is  acknowledged.  Duncan  v.  M'CuUough,  4  S.  &  R.  483.  See  Din- 
gley  V.  Robinson,  5  Greenl.  127. 

Fraud  avoids  a  contract  ab  initio,  even  where  a  credit  was  stipulated  for  and  given. 
But  when  ascertained,  in  such  a  case,  a  distinction,  in  selecting  a  remedy  at  law  to 
defeat  the  fraud,  is  to  be  observed,  which  is  pointed  out  in  the  ensuing  case.  A.  pur* 
chased  goods  upon  credit,  fraudulently  intending  at  the  time  of  the  contract  not  to 
pay  for  them.  B.,  the  vendor,  brought  assumpsit  for  the  goods  sold  before  the  time  of 
the  credit  expired  :  Held,  that  this  action  was  not  maintainable,  though  the  vendor 
might  have  treated  the  contract  as  a  nullity,  and  have  brought  trover  immediatelv  to 
recover  the  value  of  the  goods.  Ferguson  v.  Carrington,  9  Barn.  &  Cress.  59.  But 
by  instituting  the  former  action,  he  affirmed  the  contract  made  between  him  and  the 
defendant,    lb.    See  also  Dingley  v.  Robinson,  5  Greenleaf,  127. 

^  Where  a  sale  made  by  an  agent  is  ratified  by  his  principals,  the  agent's  fhkoda- 
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tween  a  misrepresentation  made  hj  an  agent,  which  is  collateral  to  Fa^uoir- 
the  contract,  and  one  which  is  embodied  in  the  contract, — it  being  ''^^• 
necessary,  in  the  former  case,  to  bring  home  the  fraud  to  the  prin-  ^'^'>/'"^^ 
cipal,  by  showing  either  that  he  authorized  the  misrepresentation  of 
his  agent,  or  that  he  afterwards  assented  thereto  (a)  ;  whilst,  in  the 
latter  case,  the  fraud  of  the  agent  will  affect  the  principal,  without 
its  being  shown  that  he  was  privy  to  it  (6). 

But  a  Court  of  Equity  will  not  rescind  a  contract  on  the  ground  When 
of  fraud,  without  the  clearest  proof  of  such  fraud;  nor  unless  it  ^"^*<*' 
appear  that  the  contract  was  based  on  the  misrepresentations  com-  ^^omd 
plained  of  (c).  oontract 

And  it  is  not  competent  to  the  person  who  was  guilty  of  the  fraud,  ^^^  fraud, 
to  avoid  the  contract  on  the  ground  thereof  (d)  ;  so  that,  where  a  Who  may 
contract  is  fraudulent,  it  may  be  valid  as  between  the  parties  there-  **^®"^- 
to,  although  void  in  so  far  as  it  affects  the  rights  of  others.     Thus,  ' 

where  a  man  has  executed  a  bill  of  sale  of  his  goods,  it  is  not  com- 
petent to  either  of  the  parties  thereto  to  impeach  it,  on  the  ground 
that  it  was  given  to  defeat  the  claims  of  creditors  (e).^ 

So  the  obligor  of  a  bond  cannot,  at  law,  defend  an  action  thereon, 
on  the  ground  that  the  obligee  has  been  guilty  of  a  fraud  on  a  per- 
son not  a  party  thereto ;  although  such  fraud  might  avoid  the 
bond  in  equity,  or  render  the .  obligee  a  trustee  for  the  party  de- 
frauded (f). 

But  where  one  only  of  the  parties  to  a  contract  has  been  guilty 
of  fraud,  such  fraud  may,  in  some  cases,  be  taken  advantage  of,  as 
against  him,  by  a  person  who  was  no  party  to  the  ^^contract.  Thus,  r  0591  "j 
where  the  defendant  sold  a  gun  to  the  plaintiff's  father, /(?r  the  use 
of  himself  and  his  90ns,  and  fraudulently  warranted  the  gun  ;  and  one 
of  the  sous,  the  plaintiff,  confiding  in  the  warranty,  used  the  gun, 
whereupon  it  burst  and  injured  him  :  it  was  held,  that  the  plaintiff 
might  sue  the  defendant  for  the  deceit  (g).  In  the  absence  of  fraud, 
however,  such  an  action  could  not  be  maintained  (A). 

(a)  Cornfoot  v,  Fowke,  6  M.  &  W.  8oS»  and  see  Deady  v.  Harrison,  1  Stark.  60 ; 

870;  Wright  v.  Crookes.  1  Scott,  N.  R.  680.  Robinson  v.  M'Donnell,  2  B.  &  Aid.  134 : 

(6)  Cornfoot  v.  Fowke,  aupra ;  and  see  Hawes  v.  Leader,   Oro.  Jac.   270 ;  YelT. 

Wateon  v.  Earl  of  Charlemont,  12  Q.  B.  196. 

806 ;  18  L.  J.,  Q.  B.  65.  (/)  Horton   v.  Westminster  Improve- 

(c)   Attwood  V.  Small,  6  C.  &  F.  282.  ment  Commissioners,  7  Exch.  780,  790. 

(rf)  Per  Lord  Tenterden,  Jones  v.  Yates,  (a)  Levy  v.  Langridge  (in  error),  4  M. 

9  B.-&  C.  632,  638;  and  see  Doe  d.  Rob-  &  W.  337 ;  Langridge  v.  Levy,  2  M.  &  W. 

erts  t;.  Roberts,  2  B.  &  Al.  367 ;  Pbilpotts  619 ;  and  see  Philmore  v.  Hood,  6  Bing. 

V,  Philpotts,  10  C.  B,  85.  N.  C.  97. 

(«)  Bessy  v,  Windham,  6  Q.  B.  166 ;  {h)  Longmeid  v,  HoUiday,  6  Exch.  761. 


lent  acts  or  representations,  made  at  the  time  of  the  sale,  bind  his  principal.  Dag< 
gett ».  Emerson,  3  Story,  C.  C.  700 ;  S.  C.  1  Wood.  <&  Minot,  195 ;  Veazie  v.  Williams, 
b  Howard,  (U.  S.)  131. 

1  A  fraudulent  conveyance  to  defeat  creditors  is  good  as  between  the  parties  and 
their  representatives.  Reichart  v.  Castator,  6  Binney,  109 ;  Dyer  v.  Homer,  22  Pick, 
263;  Gillespie  V.  Gillespie,  2  Bibb,  89,  91;  Sherk  v.  Endress,  3  Watts  &  Serg.  266 ; 
Jackson  v.  Gamsey,  16  John.  189;  Worth  p.  Northam,  4  Iredell,  (Law)  102;  Randall 
V.  FhiUips,  3  Mason,  378,  388 ;  Dearman  r.  Radcliffe,  6  Alabama,  l92 ;  Den  v.  Monjoy, 
2  HaUted,  173. 
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Fbattdtt-  2.  Fraud  is  of  various  kinds  ;  but  it  generallj  oonsistB  eitKer  in 

^^'^'         the  misrepreserUationy  or  the  concealjnent,  of  a  material  fact. 
^•^"^^'^^^^       It  is  extremely  difficult  to  advance  any  general  principle  upon  this 
raTup^iLT  subject,  inasmuch  as  what  does  or  does  not  amount  to  fraud,  depends 
coKBiBT.      very  much  on  the  facts  of  each  particular  case,  on  the  relative  situ* 
ation  of  the  parties,  and  on  their  means  of  information.^ 

In  settling  the  law  on  this  subject,  it  has,  on  the  one  hand,  l)een 
the  aim  of  our  Courts  to  repress  dishonesty ;  whilst,  on  the  other, 
they  have  required,  that  before  relieving  a  party  from  a  contract  on 
the  ground  of  fraud,  it  should  be  made  to  appear  that,  in  entering 
into  such  contract,  he  exercised  a  due  degree  of  caution  (t) — ^for, 
VigilantibuB  et  non  dormientibvs  »uccurrunt  jura.  And,  accordingly, 
it  may  now  be  regarded  as  settled,  that  a  misrepresentation  as  to  a 
fact,  the  truth  of  which  a  party  or  his  agent  has  an  opportunity  of 
ascertaining ;  or  the  concealment  of  a  matter  which  an  individaal 
possessed  of  ordinary  sense,  vigilance,  or  skill  might  discover,  can- 
not, in  law,  constitute  fraud.  Thus  if  a  purchaser,  choosing  to 
judge  for  himself,  do  not  avail  himself  of  the  knowledge  or  means 
of  knowledge  open  to  him,  or  to  his  agent,  he  cannot  be  heard  to 
say  that  he  was  deceived  by  the  vendor's  representations, — ^the  rule 
in  such  cases  being  caveat  emptor;  and  the  knowledge  of  his  agent 
being  as  binding  on  him  as  his  own  knowledge  (k).'^ 

Nor  does  a  misrepresentation  as  to  the  legal  effect  of  an  agree- 
ment avoid  the  same,  as  against  a  party  who  has  been  induced  by 
such  misrepresentation,  to  enter  into  it  (I)  ;  for, — every  man  being 
,[  *592  3  supposed  to  know  the  legal  effect  of  an  instrument  which  ^he  signs, 
— such  misrepresentation  must  be  taken  to  be  of  a  matter  within 
his  own  knowledge  (m). 

And  if  there  be  no  misrepresentation  of  any  existing  fact,  bnt 
only  an  intention,  at  the  time  of  the  contract,  to  depart  from  it, 
which  intention  is  not  alleged  to  have  been  carried  into  effect,  thai 
does  not  vitiate  the  contract  (n).  ' 


(t)  See  per  Tindal,  C.  J.,  Shrewsbury  v.    Dow,  169. 
)Tmt,  2  Scott,  588,  694.  (t)  Lewi 

{k)  Attwood  V,  Small,  6  C.  &  F.  232  ;    S.  C.  6  D.  <&  R.  667. 


Biomit,  2  Scott,  688,  694.  (I)  Lewis  r.  Jones,  4  B.  &  G.  506, 513 ; 

(k)  Attwood  V,  Small,  6  C.  &  F.  232 ;    S.  C. 
and  see  Vemcm  v.  Keys   (in  error),  4        (m)  But  it  would  seem  that  a  failoro 


Taunt.  488 ;  S.  C.  12  East,  632 ;  Cowen  v,  of  consideration  may  be  shown  to  bsve 

Simpson,  1  £sp.   290 ;  Mason  v.  Ditch-  arisen,  as  well  from  a  misrepresent&tioB 

bourne,  1  Moo.  &  Rob.  460,  461.    It  seems  of  a  matter  of  law,  as  from  a  miarep^^ 

that  a  misrepresentation  by  a  horse-deal-  sentation  of  a  matter  of  fact ;  Soathallv. 

er  in  selling  a  horse,  as  to  the  plaoe  from  Bigg,  20  L.  J.,  C.  P.  146. 
whence  he  received  it  or  bought  it,  will        (n)  Per  Parke,  B.,  Hemingway  r.  Ham- 

not  constitute  a  case  of  fraud  to  defeat  ilton,  4  M.  &  W.  116, 122. 
the  contract;  Geddes  v,  Pennington,  6 

1  Fraud  may  be  inferred  from  facts  and  circumstances,  fh>m  the  character  of  tbe 
contract,  or  from  the  condition  and  circumstances  of  the  parties.  Watkins  t^.  Stocket, 
6  Har.  &  J.  436.  It  is  not  to  be  considered  as  a  single  fact,  but  a  conclusion  to  be 
drawn  from  all  the  circumstances  of  the  case.  Brogden  v.  Walker,  2  Har.  &  J.  393. 
Fraud  may  be  inquired  into  in  a  Court  of  law.  Boreing  v.  Singery,  2  Har.  &  J.  455; 
gingery  v.  The  Attorney  General,  2  Id.  487. 

«  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  2 ;  2  Kent,  484 ;  Warner  v.  Daniels,  1  Wood.  4 
Minot,  90, 101,  102 ;  Mason  v.  Crosby,  1  Wood.  &  Minot,  342 ;  Smith  v,  Baboock,  i 
Wood.  &  Minot,  246 ;  Tuthill  V.  Baboock,  lb.  298 ;  Smith  v.  Smith,  Pennsylr.  Sop.  Ct 
.1863 ;  2  Month.  Law  Mag.  Januaiy,  1864,. p.  66. 
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But  wherever  one  person  misrepresents  or  conceals  a  material  Praudu- 
fact, — that  is,  a  fact  which  is  substantially  the  consideration  for  the  ^^''^' 
contract, — and  which  is  peculiarly  within  his  own  knowledge  (o)  ; 
or  uses  a  device  which  is  calculated  to  induce  the  other  party,  to 
forego  inquiry  into  a  material  fact  upon  which  the  former  has  infor- 
mation, although  such  information  be  not  exclusively  within  hia 
reach  (p);  audit  is  shown,  that  the  concealment  or  other  decep- 
tion was  practised  with  respect  to  the  particular  transaction  (q)  ; 
such  transaction  will  be  void  on  the  ground  of  fraud.^  So  if  a  par- 
ty, for  a  fraudulent  purpose,  stato  a  fact  which  is  untrue,  and,  with- 
out knowing  it  to  be  untrue,  he  does  not  at  the  time  believe  it  to  be 
true,  this  is  both  a  legal  and  moral  fraud  (r).^  And  where  one  party 
has  induced  another  to  act  on  the  faith  of  several  representations 
made  to  him,  any  one  of  which  he  has  made  fraudulently ;  he  can- 
not set  up  the  transaction,  by  showing  that  every  other  representa- 
tion was  truly  and  honestly  made  («). 

So  an  action  may  be  maintained  for  a  fraudulent  misrepresenta- 
tion, although  such  representation  be  not  embodied  in  the  agreement 

(o)  Attwood  p.  SmaU,  tupra;  per  Erie,  Book  3,  tit  3,  art  1 116.  8eml>U,  that  the 
J.,  MaUalieu  v.  Hodgson,  16  Q.  B.  6S9,  concealment  of  a  matter  which  may  dis- 
712  ;  per  Cur.,  Wilson  v.  Wilson,  6  Scott,  able  a  party  from  performing  the  contract 
540,  573.  A  partner,  who  snperintended  is  a  fVaud ;  Rex  v.  InhabitantR  of  Tann- 
ezcloslyelj  the  acootinta  of  the  concern,  ton,  St.  James,  9  B.  &  C.  387  ;  per  Little- 
agreed  to  purchase  his  copartner's  share  dale,  J. 

of  the  basiness,  for  a  sum  which  he  knew,  (q)  Per  Tindal,  C.  J.,  Green  v.  Gosden, 

ftt>m  accounts  in  his  possession,  but  which  3  M.  <&  G.  446,  450.    But  a  contract  for 

he  concealed  iVom  -his  copartner,  was  an  the  sale  of  fixtures  in  a  public -house,  has 

inadequate  consideration :  the  agreement  been  held  to  be  ayoided  by  a  misrepresen- 

wa3  set  aside  in  equity ;  Maddeford  v,  tation  as  to  the  amount  of  business  done 

Austwick,  1  Sim.  89.  at  the  house,  although  the  contract  exclu- 

(p)  Ck>m.  on  Contr.  38.    Fraud  is  a  ded  the  good  will ;  Hutchinson  v.  Morley, 

cause  of  nullity  of  the  agreement,  when  7  Scott,  341. 

the  stratagems  practised  by  one  of  the  '  (r)  Per  Cur.,  Taylor  v.  Ashton,  11  M. 

parties  are  such  that  it  is  evident  that  &  W.  401,  415. 

without  such  stratagems  the  other  party  («)  Per  Cranworth,  L.  J.,  ReyneU  v, 

would  not  have  contracted;  Code  Civil,  Sprye,  21  L.  J.,  C.  633,  660. 

1  Beach  v.  Sheldon,  14  Barbour  Sup.  Ct  66.  See  Mason  v.  Crosby,  1  Woodb.  &  Mi- 
not,  352,  353.  Wherever  there  is  a  gross  misrepresentation  of  the  facts  relating  to 
the  subject  of  an  agreement,  the  agreement  is  fraudulent  and  void.  Cochrane  v» 
Cummings,  4  Dall.  250;  Prentiss  v.  Russ,  16  Maine,  30;  Smith  v.  Richards,  13  Peters, 
26 ;  Doggctt  V,  Emerson,  3  Story,  C.  C.  733  ;  Hough  v,  Richardson,  lb.  691 ;  Daniel  v, 
Mitchell,  1  lb.  172.  If  the  plaintiff,  at  the  time  of  takii^g  a  promissory  note,  know 
that  the  article  which  forms  its  consideration  is  defective,  and  ft>audulently  conceal 
that  defect  from  the  defendant,  he  can  sustain  no  suit  on  the  note.  Sides  v.  Hilleary, 
6  Har.  &  J.  86.  'Whether  the  plaintiff  had  such  knowledge,  and  concealed  it  from 
the  defendant,  is  a  question  for  the  jury.  lb.  See  M'Donald  v,  Trafton,  15  Maine, 
225. 

A  tenant  in  common  of  a  vessel,  in  contracting  with  his  co-tenant  for  the  purchase 
of  his  share,  at  a  certain  price,  is  under  no  legal  obligation  to  disclose,  that  a  third 
person  had  previously  agreed  with  him  to  purchase  the  whole  of  the  vessel  at  a 
higher  rate.  Mathews  v.  Bliss,  22  Pick.  48.  But  if  there  be  any  studied  efforts  on 
the  part  of  such  tenant  in  common  to  prevent  his  co-tenant  Aram  coming  to  the  knowl- 
edge of  the  truth,  or  if  there  be  any,  though  slight,  false  and  fraudulent  suggestion 
or  representation,  thon  the  transaction  is  void.  Id.  And  it  is  not  necessary  that 
such  representation  should  be  the  predominant  motive  inducing  the  sale.  Id.  If  the 
misrepresentation  be  in  respect  to  an  immediate  fact,  which,  if  known  to  the  pur- 
chaser, would  not  have  affected  his  decision,  it  affords  no  ground  to  set  aside  the 
eontraot,    Morris  CaniU  Co.  v,  Everett,  9  Paige,  168 ;  Stebbins  v,  Eddy,  4  Mason,  414. 

3  Post,  593,  note. 
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Fraudu-  between  the  parties,  and  cannot  be  substantiated  without  tbe  aid  of 
^^^''^'  parol  evidence  (t), 

^■"^'"^^^"^^  It  would  now,  however,  appear  to  be  settled,  notwithstanding  some 
without  decisions  to  the  contrary  (u)l  that  legal  without  moral  fraud,** — that 
moral  is,  that  a  statement  false  in  fact,  but  not  so  to  the  knowledge  of  the 
fraud  will  party  making  it,  and  not  made  with  intent  to  deceive,  will  not,  in 
era/yfti^"  general,  invalidate  a  contract  (v).^ 

ate.  On  the  other  hand,  where  the  representation  expressly  or  impli- 

[  **593  ]  edly  forms  part  of  the  contract  between  the  parties,  it  is  not  essen- 

-^^  tial,   in  order  to   render  such  contract  invalid,  that  there  should 

resent^^  have    been   moral    fraud    in    making    such    representation   (x)} 

tiouformB  Thus,  in  the  case  of  insurances,  the  policy  is  made  upon  an  implied 

P**"*®^*^®  contract,  that  everything  material  known  to  the  assured  should  be 

disclosed  by  them  (  y  ) ;  it  is,  moreover,  a  question  for  the  jury, 

whether  or  not  any  particular  fact  was  material  (z)  ;  and  if  it  were, 

and  were  not  communicated,  no  claim  can  be  made  by  the  assured, 

although  it  do  not  appear  that  he  was  aware  of  the  materiality  of 

such  fact  (a). 

So,  it  has  been  held,  that  where  one  party  to  a  contract  stands  by 
and  allows  the  other  to  enter  into  the  contract,  under  a  delusion  of 
the  existence  of  which  he  was  aware  and  which  he  might  have  re- 
moved, the  contract  is  void  (6).  So  where  a  creditor  compounded 
with  his  debtor,  under  a  false  impression  as  to  the  extent  of  the 
debtor's  estate,  in  which  the  latter  knowingly  left  him  ;  it  was  held 
that  the  composition  was  void,  and  that  the  creditor  might  sue  for 

(0  DobeU  V,  Steyens,  3  B.  &  C.  623 ;  S.  3  B.  &  Ad.  114. 
C.  6  D.  &  R.  490.  (x)  Per  Parke,  B.,  Moens  ».  Heyworth, 

(u)    Per    Lord    Abinger,    Cornfoot    v.  10  M.  &  W.  147,  167 ;  2  Smith,  L  C.  71  b. 
Powke,  6  M,  &  W.  358,  376 ;  Fuller  v.        (y)  lb.;  2  Wma.  Saund.  200  a,  200  h. 
Wilson,  3  Q.  B.  68 ;  Evans  v.  CoUins,  6  Q.        (z)  Westbaiy  v,  Aberdein,  2  M.  &  W. 

B.  804.  ,  267. 

(v)  Moens  v.  Hey  worth,  10  M.  &  W.        (a)  Lindenan  v.  Desborough,  8  B.  &  C. 

147 ;  Taylor  ».  Ashton,  11  M.  &  W.  401 ;  686 ;  Maynard  v.  Rhode,  3  M.  &  R.  45; 

.Collins  V.  Evans  (in  error),  6  Q.  B.  820;  3  D.  &  R,  266 ;  S.  C.  1  C.  &  P.  360;  Er- 

•Rawlings  v.  Bell,  1  C.  B.  951 ;  Ormrod  v.  erett  v.  Desborongh,  6  Bing.  603;  S.  C  3 

Huth,'l4  M.  &  W.  651 ;  and  see  Benham  M.  &  P.  190 ;  Elton  ».  Larkins,  6  C.  &  P. 

V.  United  Guarantee  Company,  7  Exch.  86. 

744 ;  Barley  ».  Walford,  9  Q.  B.  197,  208  ;        (6)  ffiU  v.  Gray,  1  Stark.  434 ;  but  see 

Freeman  v.  Baker,  6  B.  &  Ad.  797.    See  as  to  this  case  Keates  v.  Earl  of  Cadogan, 

FUnn  V,  Tobin,  Moo.  &  M.  367  ;  Early  v,  10  C.  B.  691,  600. 
Garrett,  9  B.  &  C.  923 ;  Polhill  v,  Walter, 


1  Stone  V,  Benny,  4  Metcalf,  161. 

8  Doggett ».  Emerson,  3  Story,  C.  C.  700;  Daniel ».  Mitchell,  1  Story,  C.  C.172; 
Lewis  V.  M'Lemore,  10  Yerger,  206  ;  Warner  v.  Daniels,  1  Wood,  &  Minot,  107, 108. 
The  subject  of  fraud,  misrepresentation,  and  mistake  in  contracts,  was  very  fbUy 
considered  by  Mr.  Justice  Story,  in  Daniel  v,  Mitchell,  1  Story,  0.  C.  172 ;  and  l;oggett 
V.  Emerson,  3  Story,  C.  C.  700 ;  and  by  Mr.  Justice  Woodbury,  in  Warner  v,  Daniels,  1 
Woodb.  &  Minot,  107, 108 ;  Mason  v.  Crosby,  1  Woodb.  &  Minot,  342 ;  Smith  r.  Bab- 
cock,  2  lb.  246  ;  Tuthill  v.  Babcock,  lb.  298 ;  and  by  Mr.  Justice  Shepley,  in  Hammalt 
V,  Emerson,  27  Maine,  308. 

If,  upon  a  sale,  the  vendor  makes  material  representations  of  matters  of  fact,  u 
of  his  own  knowledge  to  be  true,  and  they  are  in  fact  untrue,  and  the  vendee  is  de- 
ceived thereby,  the  sale  will  be  voidable,  although  the  vendor  did  not  know  whether 
they  were  true  or  not.  Hazard  v.  Irwin,  18  Pick.  96  ;  Stone  v.  Denny,  4  Metcalf,  151; 
Hammatt  v.  Emerson,  27  Maine,  308.  See  also  Doggett  v.  Emerson,  3  Btory,  C.  C.  733; 
Hough  V.  Richardflon,  3  Story,  C.  C.  691 ;  Daniel  v,  Mitchell,  1  lb.  172. 
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his  original  debt  (c).     And  where  a  party  who  was  about  to  sell  a  Fraudu- 
public-house,  falsely  represented  to  B.,  who  had  agreed  to  purchase  "''^^• 
it,  that  the  receipts  amounted  to  so  much  a  month  ;  and  B.,  to  the  ^-^"v""^-^ 
knowledge  of  the  defendant,  communicated  that  representation  to 
C,  who  afterwards  agreed  to  become  the  purchaser  instead  of  B. ; 
this  was  held  to  amount  to  a  fraud  by  the  defendant  upon  C.  (d). 

But  there  are  cases  in  which  the  mere  omission  to  communicate  a  EflFect  of 
fact  will  not  amount  to  a  fraud,  if  the  omission  was  made  bond  fide  ^o™^™i!"  * 
and  without  actual  fraud.    Thus,  where  the  prospectus  of  a  joint-stock  out  fraud, 
company  stated,  that  the  capital  consisted  of  60,000  shares,  of  251, 
each ;  but,  at  the  time  the  plaintiff  executed  ?the  subscribers'  agree-  [  *o94  ] 
ment,  the  deposits  had  been  paid  only  on  18,160  shares  :  it  was  held 
that,  inasmuch  as  the  directors  might  honestly  suppose  that  other 
names  would  afterwards  come  in,  the  omission  to  communicate  that 
fact  to  the  plaintiff,  at  the  time  he  executed  the  agreement,  did  not 
avoid  that  instrument,  so  as  to  entitle  him  to  recover  his  deposit  (e). 

Inadequacy    of  consideration  will    not,    as  we  have  before  ob-  Circum- 
served  (/),  of  itself,  defeat  the  contract,  or  substantiate  a  charge   stances 
of  fraud.    But,  with  other  circumstances    of  suspicion,    it    may  which 
undoubtedly  assist  in  establishing  fraud,  at  least  in  a  Court  of  fraud  may 
Equity  (g).^    And  although    weakness    of  intellect,  short  of   in-  ^®  P^^' 
sanity,  in    one    of  the   contracting  parties,  is  no  ground,  per  se, 
for  invalidating  a  contract ;  it  may  have  that  effect,  if  additional 
facts  betraying  an  intention  to  overreach.  Can  be  proved(A).2 

And  so  great  is  the  jealousy  of  the   law  with  respect  to  fraud,  Alteration 
that  the  alteration  of  a  written  contract  in  a  material  part,  either  <>^<^"*'"** 
by  one  of  the  contracting  parties  or  by  a  stranger ;  or  the  altera- 
tion of  such  a  contract  by  one  of  the  contracting  parties,  even  in 
a  part  which  is  not  material,  will  avoid  it  in  toto,  provided  such 

(c)  Vine  ».  MitcheU,  1  Moo.  &  Rob.  B.  117, 187 ;  Astley  v.  Weldon,  2  B.  &  P. 

337.  861 ;  Fonbl.  Tr.  Eq.,  6th  edit.  127,  n.  (rf). 

(fiO  Pilmore  v.  Hood,  G  Scott,  827.  (A)  Osmond  v.  Fitzroy,  3  P.  Wms.  130; 

(e)  Vane  v.  Cobbold,  1  Exch.  798.  FonbL  Tr.  Eq.,  6th  edit.  68;  6  Bro.  P.  C. 

(/)  Ante,  28.  137  ;  ante,  131. 
(y)  2  Bro.  C.  C.  176,  179,  n.;  3  V.  & 

1  Inadequacy  of  consideration  alone,  un tinctured  by  fraud  or  circumyention,  is  not 
ft  sufficient  ground  to  vacate  a  contract  otherwise  regular.  Stewart  v.  The  State,  2 
Har.  &  Gill,  114.  See  Sarter  v.  Gordon,  2  Hill,  Ch.  12Q.  But  gross  inadequacy  of 
price,  is  evidence  from  which  a  jury  may  presume  fraud  or  mistake,  if  there  be  not 
circumstances  in  the  case  which  rebut  the  presumption.  Brown  v.  Sawyer,  1  Aik. 
130.  See  Western  R.  R.  Corp.  v.  Babcock,  6  Metcalf,  346,  367,  368 ;  Osgood  v.  Frank- 
lin, 2  John.  Gh.  23 ;  Seymour  v.  Delancey,  6  ib.  222  ;  Cathcart  v.  Robinson,  6  Peters, 
264 ;  1  Sugden  V.  &  P.  (7th  Am.  ed.)  [311]  to  [313]  and  notes. 

2  See  Famam  t>.  Brooks,  9  Pick.  212  ;  Dodds  v.  Wilson.  1  Const.  448 ;  Mitchell  v. 
Kingman,  6  Pick.  431 ;  Rice  v.  Peet,  15  Johns.  603 ;  Seaver  ».  Phelps,  11  Pick.  304; 
Grant  v.  Thompson,  4  Conn.  204 ;  2  Story,  Eq.  Jnr.  §  236 ;  1  Sugden  V.  &  P.  (7th  Am. 
ed.)  [313]  in  note ;  Whelan  v,  .Whelan,  3  Cowen,  637  ;  Bunch  v.  Hurst,  3  Desans.  292. 

A  Court  of  Equity  will,  in  favor  of  heirs,  relieve  against  a  contract  and  sale  of 
real  estate,  where  there  was  a  great  disparity  in  the  mental  capacities  of  the  con- 
tracting parties,  and  where  the  inadequacy  of  consideration  was  so  gross,  as  to  leave 
no  doubt  that  the  vendor  must  have  been  laboring  under  the  effect  of  some  strange 
delusion  in  his  own  mind,  in  relation  to  the  subject ;  although  the  grantor  was  not, 
strictly  speaking,  a  non  compos  mentis^  and  although  it  does  not  strictly  appear  that 
the  bargain  was  induced  by  false  and  fraudulent  affirmations  on  the  part  of  the  pur- 
chaser.   Holden  v.  Crawford,  1  Aik.  890. 
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Fbattdu-      alteration  be  made,  in  either  case,  without  the  consent  of  the  otiier 
^^^^^'  party  to  the  contract  (i).^ 


Fraud  ON 

THIRD  FES- 
B0N8. 


Fraud  on 
the  credi- 
tors of  an 
insolyent, 
who  com- 
pounds 
with  his 
creditors. 


3.  With  regard  to  the  cases  in  which  a  contract  wUl  be 
avoided,  by  reason  of  its  being  fraudulent  as  against  persong  not 
parties  thereto,  the  result  of  the  authorities  is  as  follows.^ 

Where  a  debtor  in  embarrassed  circumstances  enters  into  an 
arrangement,  either  by  deed  or  otherwise,  with  his  creditors,  to 
pay  them  a  composition  upon  their  claim8(i)  ;  or  to  discharge 
their  demands,  in  full,  by  instalments  at  stated  intervals ;  any 
private  agreement  between  such  debtor  and  one  of  the  creditors, 
who  professes  to  join  in  the  general  arrangement,  that  the  former, 
or  a  third  party  for  him,  shall  pay  a  further  sum  of  money,  or 
give  a  better  or  further  security  than  such  as  is  provided  for  the 
other  creditors,  is  void  as  a  fraud  on  them :  for,  in  such  cases, 
the  creditors  bargain  for  an  equality  of  benefit,  as  to  payment 
and  security ;  there  is  a  tacit  understanding  that  all  shall  share 
alike,  pari  passu ;  and  that  it  shall  not  be  competent  to  one  of 
[  ^695  ]  Hhem,  without  their  knowledge,  to  stipulate  for  any  additmal 
benefit  or  security  to  himself(Z).  Accordingly,  if  one  creditor 
do  make  any  such  stipulation,  in  fraud  of  the  other  creditors,  the 
effect  thereof  will  be  to  destroy  any  security  which  may  have 
been  given  to  him,  even  for  the  legal  amount  of  the  composition 


(i)  Pigot's  case,  11  Co.  27;  Dayidson 
V.  Cooper  (in  error) ,  13  M.  &  W.  343 ; 
MoUett  V,  Wackerbarth,  6  C.  &  B.  181 ; 
Com.  Dig.  "  Fait ;"  Master  v,  MiUer,  4  T, 
R.  320.  See  Henfree  v.  Bromley,  6  East, 
308. 

(k)  As  to  the  effect  of  composition 
deeds  under  the  "  Bankrupt  Law  Consoli- 
dation Act,"  see  12  &  13  Vict.  o.  106,  ss. 
224,  225. 

(/)  Gibson  r.  Bruce,  6  M.  &  G.  399; 
Wilson  V.  Ray,  10  A.  &  E.  82 ;  Cockshott 
V,  Bennett,  2  T.  R.  763 ;  Jackson  v,  Lo- 


mas,  4  Id.  166  ;  Leicester  » .  Rose,  4  East, 
371 ;  Jackson  v.  Davison,  4  B.  &  Aid. 
695,  697  ;  Wells  v.  Girling.  4  Moore,  78; 
&  C.  1  B.  &  B.  447:  Lewis  r.  Joiies,4K 
&  C.  511,  515  ;  S.  C.  6  D.  &  R.  567.  See 
Tuck  V.  Tooke  (in  error),  9  B.  &  C.  437, 
as  to  pleading  fraud  of  this  kind.  An 
agreement  to  sign  a  composition  deed 
does  not  bar  the  creditor  from  proceeding 
for  his  debt,  if  the  debtor  and  his  tros- 
tees  ref\ise  to  allow  such  creditor  to  sign 
it,  &c.;  Garrard  v.  Woolner,  8  Bing.  258 ; 
S.  C.  6  M  &  P.  327. 


1  Adams  ».  Frye,  3  Metcalf,  103,  104;  Homer  v,  Wallis,  11  Mass.  309 ;  Granite 
Railway  Co.  v.  Bacon,  lo  Pick.  239 ;  Wheelock  v.  Freeman,  13  IHck.  165 ;  Oakey  r. 
Wilcox,  3  Howard,  (Miss.)  330;  Haines  o.  Dennett,  11  N.  Hamp.  180;  King  r.  Hunt, 
13  Mis.  97  ;  Martendale  v.  FoUett,  1  lb.  95  ;  Paulrcy  v.  Michell,  Breese,  302. 

The  fact  of  the  alteration  is  only  prima  facie  evidence  of  a  fraudulent  intent.  Ad- 
ams V.  Fryc,  3  Metcalf,  103.  See  Bowers  v.  Jewell,  2  N.  Hamp.  543.  Even  a  maUriid 
alteration  made  by  a  stranger  does  not  avoid  the  agreement.  Nichols  v.  Johnson,  10 
Conn.  192;  Boyd  v.  McConnell,  10  Humph.  68;  Lee  ».  Alexander,  9  B.  Monroe,  25. 
An  immaterial  alteration  will  not  avoid  a  contract  by  whomsoever  made.  Woodbnrr, 
J.,  in  Bowers  v.  Jewell,  2  N.  Hamp.  543 ;  Hunt  ».  Adams,  6  Mass.  519  ;  Peqaamket 
Bridge  v.  Mather,  8  N.  Hamp.  139 ;  Falmouth  v.  Roberts,  9  Mees.  &  Welsb.  469 ;  Blair 
V.  Bank  of  Tennessee,  1 L  Humph.  84.  Whether  an  alteration  in  a  note  by  the  erasure 
of  the  name  of  one  of  the  makers  is  a  material  alteration,  is  a  question  for  the  Conrt 
Hill  V.  Colwin,  4  Howard,  (Miss.)  231 ;  Bowers  v.  Jewell,  2  N.  Hamp.  643.  As  to  tJie 
presumption  in  respect  to  the  time  when  an  alteration  is  made,  see  post,  686,  note. 

'"^  In  regard  to  those  who  are  entitled  under  a  will,  an  executor  who  s^lls  or  pledges 
the  assets  of  his  testator's  estate  f(yr  his  own  use,  when  he  is  not  in  advance  to  the 
estate,  commits  a  fraud  ;  and  the  purchaser  or  mortgagee,  with  notice  of  such  im- 
proper conduct  at  the  time  of  the  purchase,  will  be  decreed  to  make  reslitutioa. 
Dobson  V.  Simpson,  2  Randolph,  294.    AltUTf  if  he  had  not  notice.    R>. 
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(m).^    And  it  makes  no  di£Perence  that  the  stipulation  in  question  Fraitdu- 
did  not  originate  with  the  creditor,  but  in  the  voluntary  offer  of  the  ^*^'''- 
debtor  himself,  or  of  a  third  person  on  his  behalf  (w)  ;  or  that  the  ^-^"v^*^ 
creditor  has  realized  nothing  under  the  agreement ;  for  it  is  the 
mere  fact  of  such  an  agreement  having  been  made^  which  consti- 
tutes the  fraud(o). 

So  where  there  is  a  composition,  it  is  a  fraud  in  any  one  creditor  who 
concurred  therein,  to  sue  the  insolvent  contrary  to  the  terms  of  such 
composition  (p)  ;  although  such  creditor  was  the  last  who  agreed  to 
the  terms,  or  signed  the  deed,  and  although  he  did  not  actively  in- 
duce any  of  the  other  claimants  to  accede  thereto  (q). 

And  where  a  creditor  executed  a  composition  deed,  containing  a  re- 
lease, on  being  paid  a  sum  larger  than  the  amount  of  the  composi- 
tion on  his  debt,  and  on  the  representation  of  the  debtor  that  no 
other  creditor  had  been  similarly  preferred, — which  representation  the 
debtor  knew  to  be  false  ; — it  was  held  that  the  creditor  could  not 
rely  on  this  fact,  in  order  to  avoid  his  release,  inasmuch  as  he  him- 
self was  particep%fravdi»  (r). 

But  it  appears  that  the  mere  fact  of  one  creditor  undertaking  to 
discharge  his  debtor  on  being  paid  a  composition,  in  order  to  induce 
another  creditor  to  discharge  the  debtor  on  being  paid  a  like  compo- 
sition, does  not  prevent  the  former  from  afterwards  recovering  from 
the  debtor,  unless  there  be  evidence  that  all,  or  at  least  a  majority  of 
the  creditors,  came  in  to  the  same  terms  («). 

Where  a  creditor,  who  had  two  distinct  demands  against  his  debt- 
or, B.,  seized  the  goods  of  B.  under  an  execution  for  one  of  ^them,  [  ^596  ] 
and  afterwards,  at  a  meeting  of  some  of  the  creditors  of  B.,  when  a 
composition  was  proposed,  declared  that  he  would  not  agree  to 
the  composition,  unless  the  debt  for  which  the  goods,  had  been  seized 
were  secured  to  him  ;  and  C,  who  was  not  a  creditor,  guaranteed  the 
debt,  and  A.  withdrew  his  execution,  and  siffned  the  composition 
deed ;  it  was  held,  that  the  bargain  was  a  fraud  upon  the  rest  of  the 
creditors,  and,  therefore,  void  (i). 

And  it  seems  that  a  creditor,  who  affects  to  join  in  a  general  * 

arrangement  for  settling  the  affairs  of  a  debtor,  is  not  allowed  to 
keep  back  part  of  his  demand,  and  sign  for  the  remainder  only,  and 
then  to  sue  the  debtor  for  that  portion  which  he  did  not  include  in 
the  deed  of  arrangement.     Thus  in  Britten  v.  Hughes  (w),  it  appear- 

(»f)    Howden  v.    Haigh,  11   A.  &  E.  Boothbey  t>.  Sowden,  3  Gamp.  175 ;  Mac- 

1033.    See  per  Littledale,  J.,  Id.  1039 ;  kenzie  v.  Mackenzie,  16  Ves.  372;  Cran- 

Bee  observations  of  Alderson,  B.,  on  this  ley  v.  Hillary,  2  M.  &  S.  122. 
case,  Dayidson  v,  M'Gregor,  8  M.  &  W.         (r)  Mallalieu  v.  Hodgson,  16  Q.  B.  689 ; 

755.  763.  23  L.  J.,  Q.  B.  339. 

(n)  Knight  v.  Hunt,  5  Bing.  432.  («)  Reay  v,  Richardson,  2  Cr.  M.  &  R, 

(o)  Higgins  v.  Pitts,  4  Exch.  312,  324 ;  422 ;  and  see  remarks  of  Lord  Abinger, 

18  L.  J.,  Exch.  488,    493 ;    Howden  v.  Id.  428 ;  Wood  ».  Roberts,  2  Stark.  417  ; 

Haigh,  supra,  Clark  v.  Upton,  3  ^[.  &  R.  89. 

(p)  See  Cranley  v,  HiUary,  2  M.  &  S.        (f)  Coleman  v.  Waller,  3  Y.  &  J.  212. 
120.  \u)  6  Bing.  460 ;  S.  C.  3  M.  &  P.  77. 

(^)  Steinman  v.  Magnus,  11  East,  390 ; 

1  See  Case  v.  Gerriah,  15  Pick.  50;  Wiggin  r.  Bush,  12  Johns.  306 ;  Payne  v.  Eden, 
3  Gaines,  213;  Clark  v.  White,  12  Pet.  S,  C.  178 ;  Post,  599,  note. 


696  ILLEGAL  OONTBACIS. 

Fium>ix-      ed  that  the  plaintiffs^  together  with  seyeral  creditors  of  the  defen- 
'*''^*  dant,  executed  a  composition  deed,  by  which  they  consented  to  take 

^"^'"^^'^^^  ten  shillings  in  the  pound,  in  full  for  their  respective  debts.  The 
sums  due  to  the  several  creditors  were  inserted  opposite  to  their  re- 
spective names  in  a  schedule  at  the  foot  of  the  deed.  The  deed  con- 
tained a  general  release  of  the  defendant,  by  all  the  creditors  who 
had  signed.  The  plaintiffs  were  the  holders  of  two  bills  of  exchange, 
drawn  by  the  defendant,  and  overdue  when  they  signed  the  deed; 
and  they,  at  the  request  of  the  defendant,  inserted  in  the  schedule 
the  amount  of  one  of  them  only,  as  he  said  that  the  plaintiffs  might 
recover  the  amount  of  the  other  from  the  acceptor  ;  but,  the  ktter 
having  refused  payment,  the  plaintiffs  sued  the  defendant  as  draw- 
er :  and  it  was  held,  that  they  were  not  entitled  to  recover,— the 
concealment  of  a  part  of  their  debt  being  a  fraud  on  the  rest  of  the 
creditors  ;  and  the  general  words  of  the  release  not  Jbeing  restrained 
by  a  previous  recital,  that  the  defendant  was  indebted  to  his  creditr 
ors  in  the  several  sums  set  opposite  to  their  names  in  the  schedule. 
And  it  has  likewise  been  held,  that  where  a  creditor  signs,  seals, 
and  delivers  a  composition  deed,  although  he  does  not  set  the  amount 
of  the  debt  opposite  to  his  name  in  the  deed,  yet  he  is  bound  by  the 
terms  of  the  composition,  to  the  amount  of  his  then  existing  debt 

So  when  a  private  agreement,  made  by  one  creditor  with  a  debtor, 
in  consideration  of  the  former  signing  a  composition  deed,  is  void  on 
the  ground  of  fraud,  no  security  obtained  by  virtue  thereof  is  ren- 
dered valid,  by  the  arrangement  for  such  composition  deed  being 
[  **597  ]  afterwards  abandoned.  I.  S.  was  indebted  to  the  plaintiff  **for  mon- 
ey lent ;  and,  being  embarrassed,  the  latter  informed  him,  that  if  he 
would  give  security  for  its  repayment,  he  would  procure  his  creditors 
to  accept  a  composition.  The  defendant  became  surety  for  I.  S.  in  a 
joint  promissory  note ;  and  the  transaction  was  to  be  kept  a  secret 
from  the  other  creditors.  The  plaintiff  endeavored  to  obtain  a  com- 
position, but  failed :  and  it  was  held,  that  he  could  not  recover  on 
*  the  not«,  as  against  the  defendant,  because  the  transaction  was  fraud- 

ulent and  void  in  its  inception  (y). 

And  where  there  is  such  a  fraudulent  agreement  between  a  debtor 
and  one  of  his  creditors,  the  debtor  stands  in  no  better  position  than 
the  creditor  ;  and,  accordingly,  if  such  agreement  contain  a  stipula- 
tion by  the  creditor  to  indemnify  the  debtor  against  the  original  debt, 
the  debtor  cannot  enforce  such  stipulation  against  the  creditor  (z). 
Payment         But  a  gratuitous  payment,  or  an  additional  security  mad^  or  given 
Tm  the^^    to  a  particular  creditor,  after  he  has  signed  the  composition  deed,  is 
composi-      not  a  fraud  on  the  other  creditors ;  provided  it  were  not  made  or 
tion  deed,    given  in  pursuance  of  a  prior  agreement  between  the  parties,  entered 
into  for  the  purpose  of  inducing  the  creditor  to  accede  to  the  gene^ 
al  arrangement  (a). 

(x)  Harrhy  v.  Wall,  1  B.  &  Aid.  103.  (o)  See  Knight  p.  Hunt,  5  Bing.  482; 

(y)  Wells  t».  Girling,  4  Moore,  78 ;  S.  3  M.  &  P.  18,  per  Best,  C.  J.,  and  Farke, 

C.  1  B.  &  B.  447.  J.    The  giving  up  by  the  creditor  of  an 

(j)  Higgins  V.  Pitts,  4  Exch.  312,  824;  instrument  whereby  a  debt  barred  bj  a 

18  L.  J.,  Ezch.  488.  composition  deed  was  secured,  is  not  a 
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It  has,  however,  been  held  in  bankruptcy,  that  if  a  bankrupt  en-  Faitroir- 
ter  into  a  composition  deed,  whereby  his  creditors  release, him  from  ^*^- 
their  debts,  a  promissory  note  subsequently  given  to  a  creditor,  for   -^^v^^^ 
the  remainder  of  his  claim,  is  not  a  good  petitioning  creditor's  debt 

And  where  the  creditors  of  an  insolvent  agreed,  by  an  instrument  Effect  of 
not  under  seal,  that  they  would  accept,  in  full  satisfaction  of  their  reoeiring 
debts,  twelve  shillings  in  the  pound,  payable  by  instalments,  and  Son^n' 
would  thereafter  release  him  from  all  demands ;  and  one  of  the   right  to 
creditors  who  signed  for  the  whole  amount  of  his  debt  held,  at  the  »»{i««  »- 
time,  as  a  security  for  part,  a  bill  of   exchange  drawn    by  the  hSSat  Uie 
debtor  for  a  valuable  consideration,  and  accepted  by  a  third  person ;  time, 
and  the  money  due  on  this  bill  was  afterwards  paid  by  the  acceptor; 
it  was  holden  that  the  ci^itor  might  retain  it, — the  agreement  of 
composition  not  containing  any  stipulation  for  **giving  up  securities  [  *598  ] 
(c)f  and  the  effect  of  it  not  being  to  extinffuish  the  originsd  debt  (d). 

The  principle  on  which  the  Bankrupt  and  Insolvent  Acts  are  found-  Fraiid  on 
ed  is,  that  the  property  of  the  debtor  shall  be  divided  rateably  ^^^^; 
amongst  his  creditors :  and,  therefore,  any  agreement  between  the  Bankrupt 
bankrupt  or  insolvent  and  one  of  his  creditors,  the  object  of  which  or  insol- 
is  to  secure  to-  the  latter  a  preference  on  the  future  effects  of  the  ^®°* 
debtor,  is  void  as  a  fraud  on  the  other  creditors  (e).     Thus,  an  agree- 
ment between  an  insolvent  debtor  and  his  assignee,  whereby  an  es- 
tate of  the  insolvent  was  to  be  held  by  the  assignee,  in  trust  to  pay, 

snfficient    consideration    to    support   a  the  contrary.    See  Lewis  v»  Jones,  4  B.  & 

promise  by  the  debtor  to  pay  the  residue  C.  506.    But  in  Mallett  v.  Thompson,  5 

of  such  debt  beyond  the  amount  received  Esp.   178,   Lord  EUenborough  is  reported 

under  the  deed ;  Oowper  v.  Qreen,  7  M.  to  have  held,  that  although  the  creditor 

&  W.  633.    As  to  recoYering  back  money  has  received  a  composition  and  executed  a 

paid  to  induce  a  creditor  to  sign  a  compo-  general  composition  deed,  and  has  there- 

Bition  deed,  see  Wilson  v.  Ray,  10  A.  &  in  covenanted  "not  to  sue  or  otherwise 

E.  62 ;  Bradshaw  v,  Bradhaw,  9  M.  &  W.  molest  the  debtor,''  who  was  the  payee 

29 ;  Smith  v.  Cuff,  6  M.  &  S.  160.  and  indorser  of  a  note  made  for  his  ao- 

{b)  Bx parte  Hall,  1  Deac.  171.  commodation,  he  may  still  sue  the  maker, 

(c)  Where  such  is  evidently  the  mean-  although  the  latter,  on  paying  the  note,  ^ 
ing  of  the  agreement,  the  principal  can-  will  have  his  remedy  against  such  payee. 

not  sue  on  such  securities ;  Stock  v.  Maw-  Several  of  the  cases  on  the  effect  of  al- 

son,  1  B.  &  P.  286 ;  or  retain,  as  against  lowing  the  creditor  to  sue  third  persons 

the  other  creditors,  any  money  received  on  existing  securities,  after  compounding 

by  virtue  thereof;  Alsager  v,  Spaulding,  with  his  debtor,  are  collected  in  a  note  to 

6  Scott,  204.  Lewis  v.  Jones,  4  B.  <&e  C.  615.    If  there 

(d)  Thomas  v,  Courtnay,  1  B.  &  Aid.  1.  be  an  express .  reservation  of  securities, 
It  will  be  observed,  that  in  this  case  the  sureties  may  bo  sued ;  Nichols  v,  Norris, 
acceptor  of  the  bill  held  by  the  creditor  3  B.  <b  Ad.  41.  [See  Seymour  v,  Minr 
had  not,  on  taking  it  up,  any  remedy  over  turn,  17  John.  169 ;  Geisner  v.  Eershner, 
against  the  debtor.  Where  the  composi-  4  Gill  &  John.  305 ;  Inman  v.  Griswold,  1 
tion  agreement  shows  that  the  debtor  is  Cowen,  199 ;  Makepeace  v.  Harvard  CJol-  . 
to  pay  only  a  specific  composition  to  each  lege,  10  Pick.  298 ;  Clark  v.  White,  12 
creditor  in  full,  and  there  is  no  clause  as  Peters,  178.] 

to  securities,  it  seems  that  the  creditor        (e)  Jackson  «.  Davison,  4  B.  &  Aid. 

cannot  act  upon  securities  held  by  him  691 ;  Rogers  v,  Kingston,  10  Moore,  97 ; 

against  third  persons,  if  the  latter,  on  S.  C.  2  Binj.  441.    In  Murray  v.  Reeves, 

satisfying  such  securities,  would  have  a  8  B.  &  C.  421,  an  agreement  in  considera- 

right  of  action  against  the  debtor,  as  for  tion  of  withdrawing  an  opposition  which 

money  paid,   &c.,  for  him;  for  in  this  had  been  commenced  by  a  creditor,  to  the 

event  the  debtor  would  indirectly  pay  a  discharge  of  an  insolvent,  was  held  to  be 

larger  composition  on  the  particular  debt  void,  as  contravening  the  policy  of  the 

than  the  died  provides,  in  violation  of  the  Inaolvent  Act 
tacit  understanding  of  the  creditors  tq 
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Fbaudu-      out  of  the  rents  and  profits,  annuities  to  the  insolvent  and  his  wife, 

^^'^'  and  to  apply  the  surplus  towards  the  extinction  of  a  debt  owing  to 

^■^^^^^^^^  the  assignee,  was, — on  being  brought  before  a  Court  of  Equity  at 

the  instance  of  the  insolvent  himself, — rescinded   as  a  fraud  on  the 

creditors,  and  on  principl«^s  of  public  policy  (/). 

So,  a  contract  with  a  bankrupt,  to  pay  him  a  sum  of  money,  if  be 
would  induce  his  assignees  to  sell  to  the  person  who  was  to  make 
such  payment,  part  of  the  property  of  the  bankrupt  for  a  given  sum, 
is  a  fraud  on  the  creditors,  and  void  (g). 

For  the  same  reason  an  agreement  by  one  creditor  to  pay  to  the 
assignees  of  a  bankrupt,  a  sum  equal  to  ten  shillings  in  the  poand 
on  all  debts  proved  against  the  estate,  in  consideration  of  being  al- 
lowed the  amount  of  his  own  claim  in  full,  is  void,— even  although 
[  ^599  ]  the  presumption  be,  that  the  creditors  mtght  be  benefited  *^thereby 
(A).  So,  a  contract  is  void  which  is  entered  into  in  consideration  of 
a  party  withdrawing  his  opposition  to  the  discharge  of  an  insolvent 
(t).^  So  an  agreement  between  a  petitioning  creditor  and  a  bankrupt, 
that  the  former  should  abandon  the  prosecution  of  the  fiat,  and  the 
latter  accept  a  bill  for  a  certain  amount,  is  void  (j).  So,  a  security 
given  by  an  insolvent  debtor  to  one  of  his  creditors,  on  the  uDde^ 
standing  that  the  claim  of  the  latter  should  not  be  inserted  in  the 
schedule,  is  void  (k).  So,  a  contract  entered  into  in  consideration  of 
a  party  refraining  to  cause  a  bankrupt  to  be  examined  touching  his 
estate,  is  void  (T).  So  a  guaranty  given  to  a  creditor,  in  order  to  in- 
duce him  to  acknowledge  that  the  debtor  owed  him  nothing,  so  as 
thereby  to  enable  the  debtor  to  take  the  benefit  of  the  7  &  8  Vici  c. 
96,  s.  6, — as  a  trader  whose  debts  amounted,  in  the  whole,  to  less 
than  300Z., — is  void  (m).  And  so  money  paid  by  a  party,  in  contem- 
plation of  bankruptcy,  to  one  who  was  not,  at  the  time,  his  creditor, 
but  who  was  jointly  liable  with  him,  in  order  to  indemnify  the  latter 
against  such  joint  liability,  may  be  recovered  by  the  assignees,  as 
money  received  to  their  use  (n). 

But  a  covenant  by  a  friend  of  a  bankrupt,  to  pay  all  his  creditors 
their  debts  in  full,  in  consideration  that  they  would  not  proceed  fw*- 
ther  under  the  commission,  is  good  in  law  (p), 

m  M'NeiU  V.  Cahill.  2  Bligh.  229.  (*)  Tabram  jp.  Froeman^  2  C.  &  M.  451. 


(g)  M'Shane  v,  GiU,  1  C.  &  P.  149.  (I)  Nerot  v,  Wallace,  3  T.  R.  17. 

(A)  Stealnes  v.  Wainwright,  8  Scott,  (m)  Coles  v.  Strick,  15  Q.  B.  2. 

80.  (n)  Groom  p.  Watts,  4  Exch.  727. 

{•)  Murray  v.  Reeyes,  8  B.  &  0.  421 ;  2  (o)  Kaye  v.  B)lton,  6  T.  &  134;  see 


M  &  R.  423.  Fry  v.  Malcolm,  6  Taunt.  117. 

0)  Davis  V,  Holdon,  1  M.  &  W.  169. 

1  See  Bruce  v.  Lee,  4  Tolins.  411 ;  Tuxbury  v.  Miller,  19  Johns.  311 ;  S.  P.  Goodvia 
V.  Blake,  9  Monroe,  106.  A  note  and  subsequent  promise  to  pay  a  note,  given  by  an 
insolvent  to  one  'of  bis  petitioning  creditors,  as  an  inducement  to  his  signing  the 
petition,  with  a  blank  for  the  date  to  be  filled  up  afterwards,  are  both  void.  F&yiie 
V,  Eden,  3  Caines,  213.  And  this,  though  the  maker  of  the  note  had  a  sufficiency  d 
petitioning  creditors  to  entitle  him  to  his  discharge,  without  the  payee.  Payne  9. 
Eden,  3  Caines,  213.    See  also  Case  v.  Gerrish,  15  Pick.  49. 

A  promise  by  an  insolvent  to  pay  the  costs  of  a  previous  suit,  which  has  been  set- 
tled, in  consideration  of  the  creditor's  not  opposing  his  discharge,  is  void.  Waite  e. 
Harper,  2  Johns.  386.  See  also  Wiggin  v.  Bu^  12  Johns.  306 ;  Yeomans  v.  Ghatlfr- 
ton,  9  Johns.  295. 
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In  Ex  parte  Wilson  {p  ),  it  was  held,  by  Lord  Ljndhurst,  C,  to  be  Fbiudv* 
a  contempt,  for  a  petitioning  creditor  to  strike  a  docket  at  the  instance  '''^* 
of  a  solii^itor  who  undertakes  to  prove  the  act  of  bankrupt({y,  and  to  '^-^'V"^^ 
guaranty  the  petitioning  creditor  against  any  expenses  he  may  be 
put  to   by  issuing  the  commission:  such  guaranty  being  illegaL 
But  where,  at  a  meeting  of  the   creditors  of  a  bankrupt  for  the 
choice  of  assignees,  the  creditors  all  refused  to  become  assignees, 
and  requested  A.  B.,  a  Btranger  to  the  estate,  to  become  assignee,  and 

A.  B.  stated,  publicly,  that  he  would  incur  no  liability ;  but  con- 
sented to  become  assignee,  on  the  engagement  of  the  solicitor  to 
the  fiat  to  indemnify  him  against  the  consequences  :  it  was  held, 
that  this  engagement  was  not  illegal  (g), 

4.  We  have  already  fully  considered  the  cases  in  which  a  surety  Feaud  oh 

will  be  discharged  from    responsibility,    by  reason  of   the  secret  '^td® 

^dealing  of  the  principal  and  the  debtor,  in  violation  of  the  express  ally  w- 

or  implied  contract  of  the  surety.  wrested 

And  on  the  same   principle   it   is   held,  that  if  A.  agree  to  give  ^^^^' 

B.  a  certain   sum   for   goods,   in   advancement   of  C,   any   secret  r  ogQO  1 
agreement  between  B.  and  C,   that  the  latter  shall  pay  a  further 

sum,  is  void,  as  a  fraud  on  A.,  although  the  bill  of  sale  be  made 
to  A.;  and  B.  cannot  recover  such  further  sum  against  C.  (r). 
It  is  likewise  reported  to  have  been  held  by  Lord  EUenborough, 
that  a  secret  agreement  to  allow  a  poundage  to  a  person,  for 
recommending  a  third  party  to  buy  goods  of  him  who  was  to 
pay  the  poundage,  is  void,  as  a  fraud  on  the  customer  («).  But 
in  a  subsequent  case  his  Lordship  is  reported  to  have  expressed 
an  opinion,  that  an  agreement  to  pay  the  plaintiff  a  per-centage, 
for  introducing  the  defendant,  a  medical  man,  to  a  partnership 
with  a  medical  practitioner,  upon  a  premium  being  paid  to  the 
latter,  is  not  invalid  (^). 

We  have  likewise  seen,  that  if  a  man  sell  goods,  and  still  con* 
tinne  in  possession  as  visible  owner  thereof,  such  sale  may  be 
void,  as  against  creditors,  so  that  the  goods  may  be  taken  in  execu- 
tion by  them  (w). 

And  an  agreement  made  in  consideration  of  the  sale  or  relin- 
quishment of  an  office,  although  it  be  not  of  a  public  character,  is  void 
on  the  ground  of  fraud,  if  it  be  made  without  the  knowledge  or  sano- 
tion  of  the  person  who  has  the  right  of  appointment  to  such  office  (2;). 
Where,  therefore.  A.,  who  held  an  office  for  life,  which  was  in  the 
gift  of  B.,  agreed  with  C.  to  resign,  and  to  procure  the  appointment 
for  him  ;  and  C,  in  consideration  thereof,  agreed  that  A.  should 
have  a  moiety  of  the  profits,  and  A.,  having  resigned,  procured  the 
appointment  of  C. :  it  was  held,  that  such  an  agreement,  not  having 
been  communicated  to  B.,  was  void  as  a  fraud  on  him  (y). 


p)  Buck,  306.  Whitehead,  1  S.  dc  S.  74. 

q)  Gilmoor  v.  King,  1  G.  &  M.  612.  (u)  Ante,  464,  et  teq. 


I 

(r)  Jackson  v,  Duchaire,  8  T.  R.  551.  (x)  Parsons  v,  Thompson,  X  H.  Bl.  322, 

(a)  Wybord  v.  Stanton,  4  £sp.  179.  327  ;  Harrington  v.  Da  Chatel,  1  Bro.  C. 

(0  Edgar  V.  BUck,  1  Stark.  464.    An  C.  124 ;  Blaohford  v.  Preston,  S  T.  R.  89, 

agreement  to  sell  a  business  or  goodwiU  (v)  Waldo  o.  Martin,  4  B.  &  C.  819  ;  S^ 

and  recommend  cnston^ers,  is  good ;  see  C.  6  D.  &  R.  364. 

Bonn  V,  Guy,  4  East,  190;  Bryson  v. 
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Fr^udv-  But  it  seems  that,  at  law,  a  contract  is  not  illegal  or  Toid, 
^"™T.  merely  l)ecause  private  rights  may  be  interfered  with  by  the  act 
stipulated  for.  Thus,  where  the  consideration  involves  a  breach 
of  contract  or  trust,  of  which  a  Court  of  Equity  alone  can  take 
cognisance,  the  contract  may  be  enforced  at  law,  and  the  persons 
injured  by  its  performance  must  obtain  redress  by  applying  to  a 
Court  of  Equity  (z).i 

(i)  See  Warwick  v.  Riohardson,  10  M.  &  W.  284,  295. 

1  It  IB  an  important  rale  in  the  law  on  the  sulject  of  frand,  which  is  not  stated  in 
the  text,  that  where  one  of  two  innocent  parties  must  suflfer  by  the  fraud  of  a  third 
person,  he  who  trusted  such  third  person,  and  enabled  him  to  commit  the  act,  must 
bear  the  loss.  Per  Ashurst,  J.,  Lickbarrow  v.  Mason,  2  T.  R.  70.  In  the  foUowing 
case,  recently  determined  in  New  Hampshire,  it  was  held,  that  this  rule  did  not  apply 
to  the  facts  appearing  in  it,  which  were  these :  A.  and  B.  made  a  note  for  $20,  paya- 
ble to  H.,  which  B.  took  for  the  purpose  of  passing  it  to  the  payee  ;  but  B.,  before  he 
so  deliyered  the  note,  altered  it  without  tixe  knowledge  or  consent  of  A.  to  $120,  and 
then  passed  it  to  H.  for  that  sum ;  and  it  was  held,  that  A.  was  not  liable.  Goodman 
V,  Eastman,  4  N.  Hamp.  435.  Arid  see  the  able  opinion  of  the  Court,  which  was  delirer- 
ed  by  Richardson,  G.  J.,  in  which  the  nature  and  the  extent  of  the  rule  above  men- 
tioned are  traced  through  the  principal  cases  in  which  it  has  been  applied.  And  the 
learned  Judge  obserred,  that  the  Court  were  inclined  to  think  that  the  true  rule  to 
be  extracted  fVom  all  the  cases,  is,  that  where  one  man  reposes  in  another  a  special 
confidence,  and  a  loss  arises  from  an  abuse  of  that  confidence,  if  the  question  who 
shall  bear  the  loss  arises  between  an  innocent  third  person  and  him  who  reposed  the 
confidence,  the  law  will  throw  the  loss  upon  the  latter.  See  Root  v,  French,  13  Wend. 
572 ;  Lane  v.  Borland,  2  Shepley,  77. 

As  nothing,  moreoyer,  is  stated  in  tho  text,  in  relation  to  contracts  which  are 
entered  into  upon  the  faith  of  representations  or  affirpiations  made  by  third  persons, 
which  proye  to  be  false  and  fraudulent,  to  the  injury  and  loss  of  one  or  both  of  the 
stipulants,  the  notice  of  the  succeeding  decisions  in  this  place  may  not  be  considered 
as  inappropriate.  Where  a  contract  for  the  delivery  of  live  stock  at  a  distant  place 
would  have  been  fulfilled,  but  for  the  false  and  fraudulent  representations  of  a  third 
person,  (the  defendant,)  that  the  plaintiff  had  abandoned  all  intention  of  f\ilfilling 
it,  in  consequence  of  which  the  plaintiff,  haying  come  to  the  stipulated  place  with  his 
drove,  found  that  the  bargainee  had  been  supplied  by  the  defendant,  and  incurred 
great  expense,  and  spent  much  time  in  disposing  of  it  elsewhere ;  it  was  hdd^  that 
an  action  would  lie  against  the  defendant,  altnough  the  contract  to  deliver  could  not 
have  been  enforced  against  the  plaintiff  by  action.  Benton  v.  Pratt,  2  Wend.  385. 
But  where  the  false  representation  does  not  amount  to  an  assertion  of  a  fact  as  then 
existing,  an  action  will  not  lie.  Thus,  in  the  case  of  Gallager  v,  Brunei,  6  Cowen, 
846,  the  declaration  alleged  that  the  defendant.  Intending  to  injure  and  defraud  the 
plaintiffs,  and  to  induce  them  to  sell  certain  goods  to  C.  and  H.,  falsely  represented 
that  he  was  willing  to  indorse  the  note  of  C.  and  H. ;  it  was  hdd,  that  the  gravamen 
of  this  case  was  nothing  more  than  that  the  defendant  encouraged  the  plaintiffs  to 
sell  their  goods  to  C.  and  H.,  and,  as  surety,  promised  to  indorse  their  note ;  and 
that  the  intention  of  the  defendant  not  to  fulfil  his  engagement,  was  not  among  the 
fraudulent  acts  which  will^ender  a  party  liable  to  an  action ;  that  it  was  an  attempt 
to  make  him  responsible  as  for  a  tort,  upon  a  promise  which  was  void  by  the  statute 
of  frauds. 

The  consideration  of  the  above  doctrines,  in  relation  to  the  fraudulent  representa- 
tions of  third  persons,  is  not,  it  ought  to  be  observed,  strictly  applicable  here,  inas- 
much as  the  author  is  treating,  in  the  text,  of  contracts  void  on  account  of  fraud, 
and  not  of  those  which,  though  valid  in  themselves,  render  persons  not  parties  to 
them,  liable  for  deceit  practised  in  order  to  induce  either  to  contract.  For  this  rea- 
son, the  editor  of  a  former  edition  omitted  to  mentiod  the  point  established  by  the 
great  case  of  Pasley  v.  Freeman,  3  T.  R  51,  the  salutaxy  doctrine  of  which  has  been 
adopted  generally,  it  is  believed,  throughout  the  Union.  See  2  Kent,  Comm.  488, 489, 
(5th  ed.)  But  it  forms  so  important  a  collateral  branch  of  the  law  of  contracts,  and 
its  authority  has  been  carried  out  and  applied  in  so  liberal  and  judicious  a  manner 
by  the  Supreme  Court  of  the  State  of  New  York,  in  a  recent  case,  the  editor  thinks 
that  he  ought  not  to  lose  the  opportunity  of  quoting  and  promulgating  it.  Allen  v. 
Addington,  7  Wend.  9,  is  the  case  alluded  to.  After  recognising  the  old  established 
doctrine,  that  an  action  will  lie  for  a  false  reoommendsiion  as  to  the  credit  of  ooe 
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"SECTION   II. 

Of  Cbntracts  rendered  Illegal  by  Statute. 
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1.  in  QeneraL 

2.  Usury. 

3.  Gaming  and  Horse-racing. 

4.  Stock-jobbing. 

5.  Illegal  Companies  or  Associations. 

6.  Sales  of  Offices. 


7.  Contracts  made  on  Sundays. 

8.  Illegal  Charges  on  Benefices. 

9.  Contracts  in  consideration  of  not 

opposing  a  Bankrupt's  Certifi- 
cate. 


1.    In  General. 

We  have  stated,  that  if  any  part  of  the  entire  consideration  for  a  Rule 
promise,  or  any  part  of  an  entire  promise  not  in  its  nature  divisible,  ^^^f 
be  illegal,  either  at  common  law  or  by  statute,  the  whole  agreement  ^^^  ^n. 
is  void  (a).^   But  that,  where  a  contract  contains  an  independent  stip-  sideration 

or  promise 

is  illegaL 
(a)  Ante,  574 ;  Featherstone  v.  Hutch-    Jones,  24 ;    Scott  v.  Gillmore,  3  Taunt 

inson,  Cro.  El  199 ;  Bridge  v.  Cage,  Cro.    226 ;  Vin.  Abr.  "  Action,"  "  Assumpsit." 

Jae.  103;    Morris   v.  Cluipman,  Sir  T. 


person  by  which  another  sustains  damage,  if  such  recommendation  be  made  with  the 
intent  to  deceive  and  defraud  such  other  person,  and  the  information  be  communicated 
to  and  relied  on  by  the  party  injured,  and  cause  the  injury,  the  Court  held,  that  the 
false  representation  may  consist  in  the  suppression  of  the  truth  as  well  as  the  assertion 
of  a  falsehood,  if  the  intent  to  deceive  exists,  and  is  the  cause  of  such  suppression. 
That  it  is  not  necessary  to  the  maintenance  of  the  action,  that  the  person  deceiving 
should  be  benefited  by  the  fraud.  Nor,  that  the  intention  should  exist  to  defraud  the 
plfuntifif  in  partietdar  ;  if  a  person  intending  to  defraud  somebody,  give  a  general  rec' 
ammendation  of  credit  to  an  insolvent  person,  any  one  who  sustains  damage  by  reason 
of  such  recommendation,  is  entitled  to  an  action  for  such  damage,  grounded  upon  the 
fraud.  That  a  person  making  a  fraudulent  representation  is  liable  to  an  action, 
although  other  recommendations  were  given  by  others,  which  had  an  influence  on  the 
mind  of  the  party  injured,  if  the  recommendation  complained  of  as  fraudulent  was 
that  which  procured  the  credit.  That  a  false  representation  with  a  fraudulent  intent  is 
enough  to  sustain  the  action,  where  it  appears  that  the  party  injured  relied  on  the 
representation,  and  was  deceived  by  it ;  and  it  is  not  necessary  to  show  that  a  deceit 
was  practised  to  throw  the  party  off  his  guard.  That,  where  goods  are  obtained  by  a 
frtntdtdent  rqfresentation^  and  an  action  is  brought  for  the  injury,  the  jury  are  author- 
ized to  give  damages  for  the  punishment  of  the  fraud,  over  and  above  the  value  of 
the  goods.  See  also  Ward  v.  Center,  3  Johns.  371 ;  Upton  v.  Vail,  6  Johns.  181 ; 
Young  V,  Covell,  8  Johns.  23 ;  Russell  v.  Clark,  7  Cranch,  92  ;  Moore  v.  Tracy,  7  Wend. 
229 ;  Addington  t;.  Allen,  11  Wend.  374 ;  Adams  v.  Paige,  7  Pick.  542 ;  Pierce  v.  Jack- 
son, 6  Mass.  242;  Whittier  v.  Smith,  11  Mass.  211;  Hammatt  v.  Emerson,  27  Maine, 
326,  327.  But  where  no  damage  has  been  occasioned  by  the  false  representation,  no 
action  lies.  Morgan  v.  Bliss,  2  Mass.  112.  Where  there  has  been  damage,  it  is  not 
necessary  to  prove  moral  fraud  on  the  part  of  the  defendant  Adams  t>.  Paige,  7  Pick. 
542  ;  Bird  v.  Randall,  3  Burr,  1353  ;  Livermore  v.  Hershell,  3  Pick.   (2d  ed.)  38,  n.  3. 

1  Ante,  [56],  [3721,  [574],  [575],  and  notes;  Ladd  v,  Dillingham,  34  Maine,  316; 
liOomis  V,  Newhall,  15  Pick.  159 ;  Carlton  v,  Whitcher,  5  N.  Hamp.  196 ;  Hinde  v, 
Chamberlin,  3  N.  Hamp.  225 ;  No.  45  Amer.  Jurist,  1-8  ;  Crawford  v.  Morrell,  8  Johns. 
253 ;  Mackie  v.  Caines,  5  Cowen,  547  ;  Raguet  v.  Boll,  7  Ohio,  76  ;  Thayer  v.  Rock,  13 
Wend.  53. 

Where  A.  and  W.  employed  R.  to  sell  for  them  on  commission  tickets  in  a  lottery 
not  authorized  by  law,  under  an  agreement  that  R.  should  be  considered  as  the  pur- 
chaser of  ail  the  tickets  he  did  not  sell  or  return  by  a  particular  day ;  it  was  held, 
thai  although  the  porchafle  of  the  tickets  by  B.  was  not  illegal,  yet  as  the  agreement 
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Inoxneeal  Illation,  sucli  as  an  agreement  in  general  restraint  of  trade  (&),  which, 
although  void,  does  not  affect  or  form  part  of  the  entire  consideration 
or  promise ;  there  the  invalid  stipulation  may  he  rejected,  and  the 
remainder  of  the  contract  shall  stand.^ 
No  distino-  It  is  laid  down,  however,  in  some  of  the  older  cases,  that  there  is 
tween  an  *  distinction  between  a  deed  or  condition,  which  is  void  in  part  by 
ixLstru-  «tatiUe,  and  one  which  is  void  in  part  at  common  law,  *'  A  statute, ' 
mcnt  part-  it  has  been  said,  **  is  like  a  tyrant — where  he  comes  he  makes  aU 
statute  ^  ^^^^  »  ^^^  *'^®  common  law  is  like  a  nursing  father — it  makes  only 
and  one  void  that  part  where  the  fault  is,  and  preserves  the  rest."  And  it 
partly  void  geems  to  have  been  considered,  that  if  part  of  a  deed  or  condition 
mon^Sw.  ^  contrary  to  statute,  the  remainder,  even  though  it  be  distinct,  shall 
also  be  void  (c). 

But  this  distinction  must  be  understood  to  apply  only  to  cases 
where  the  statute  enacts,  that  an  agreement  or  deed  made  in  viola* 
tion  of  its  provisions  shall  be  whoUy  void  (d).  And  if  this  be  not 
so,  then,  provided  the  good  part  be  separable  from  and  not  depen- 
dent on  the  bad,  that  part  only  will  be  void,  which  contravenes  the 
provisions  of  the  statute  (e).^ 

Thus,  the  Mortmain  Act  (/)  makes  void  all  gifts  or  grants  to 
["  *602  ]  <>charitable  uses ;  but  where  a  deed  contained  several  limitations, 
one  of  which  was  void,  as  being  to  a  charitable  use,  the  Court  held, 
that  the  statute  did  not  vitiate  the  other  limitations,  although  they 
were  included  in  the  same  deed  (g).  So,  it  was  decided  upon  the 
Property  Tax  Acts,  that  a  provision  in  a  deed  in  violation  thereof, 
that  the  tax  should  not  be  allowed  or  deducted  from  payments  to  be 
made,  did  not  affect  the  validity  of  the  rest  of  the  instrument  (A). 
So  it  has  been  held,  that  although  a  bill  of  sale  for  transferring  the 

(b)  See  Green  v.  Price,  13  M.  &  W.  695 ;  Norton  v,  SimmeSf  Hob.  14 ;  Oreenwood 
S.  C.  (in  error),  16  M.  &  W.  346 ;  M'AUen  v.  Bishop  of  London,  6  Taunt  746 ;  per 
V.  Churchill,  11  Moore,  483.  Gibbs,  C.  J. 

(c)  Maleyerer  «.  Redshaw,  1  Mod.  35,  («)  fiiddell  v.  Leader,  1  B.  &  G.  327 ; 
36 ;  Norton  v.  Simmes,  Hob.  14 ;  Mosdel  Eerrison  v.  Cole,  8  East,  231. 

V.  Middleton,  1  Vent.  237 ;  per  Lawrence,         (/)  9  Geo.  2,  c  36.    ConsiruetiQn  of 

J.,  Morgan  v.  Horseman,  3  Taunt.  244,  this  act,  Doe  v.  Hawthorn,  2  B.  &  Aid.  96. 

245 ;  1  Saund.  66  a,  n.  1 ;  per  Wilmot,  C.  Copyholds  within  it ;  Doe  v.  Waterton,  3 

J.,  Collins  V,  Blantern,  2  Wils.  351 ;  per  B.  &  Aid.  149. 

Lord  EUenborough,   C.   J.,    Newman    t;.        (y)    Doe  d,  Thompson    v,  Htcfaer,  6 

Newman,  4  M.  &  S.  70.  Taunt  359. 

{d)    Gaskell  v.  King,    11   East,  165 ;        (A)  See  Redshaw  tf.  Balders,  4  Taunt 

Wigg  ».  Shuttleworth,  13  East,  87 :  Howe  57;  Fuller  ».  Abbott,  lb.  105;  Howe  •, 

V,  Synge,   15  East,    440.    And  see  per  Synge,   15  East,  440;  and  see  1  Was. 

Gibbs,  C.  J.,  Doe  v.  Pitcher,  6  Taunt.  369 ;  Saund.  66  a,  n.  (d), 

. k — 

with  respect  to  the  purchase  was  only  a  part  of  an  entire  contract,  which  was  illegal, 
the  whole  was  void.    Roby  v.  West,  4  N.  Hamp.  285. 

But  where  an  agreement  is  made  upon  several  express  considerationa,  one  of  which, 
if  it  stood  alone,  would  have  supported  it,  the  union  with  an  illegal  consideratioa 
shall  not  destroy  it.  But  if  one  of  the  considerations  is  in  violation  of  a  statnte,  or 
malum  in  ae,  the  whole  contract  fails.  Jarvis  v.  Peck,  1  Hoff.  479.  The  agreeioeat 
in  this  case  contained  a  stipulation  restraining  the  carrying  on  of  a  trade  generallr, 
which  was  clearly  illegal,  and  it  also  contained  a  stipulation  to  keep  secret  the  mode 
of  converting  cast-iron  into  malleable  iron,  which  was  held  valid.    Id. 

1  See  2  Kent,  467,  468 ;  Ante,  575,  and  cases  cited  in  note,  and  Band  v.  Mather, 
cited  ante,  [56],  in  note ;  Leavitt  v.  Blatchford,  5  Barbour  Sup.  Ct  9. 

3  Rand  v,  Mather,  cited  ante,  [56],  in  note ;  Leavitt  v,  Blatchford,  6  Barbour  Sup. 
Ct  9 ;  Hook  v.  Gay,  6  Barbour  Siip.  Ct  398. 
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property  in  a  &liip,  by  way  of  mortgage,  may  he  void  as  sucli,  for  Ingfksbal 
want  of  reciting  the  certificate  of  regis tiy,  as  required  by  the  stat-  n^^n^*^^^ 
nte  (z) ;  yet  the  mortgagor  may  be  sued  upon  his  personal  covenant 
contained  in  the  same  instrument,  for  the  repayment  of  the  money 
lent  {k).  And  in  like  manner,  although  the  grant  of  a  rent-charge 
on  a  benefice  may  be  void  as  regards  the  charge ;  yet  a  personal  cov- 
enant, even  in  the  same  deed  of  grant,  to  pay  the  rent,  is  not  there- 
fore invalid  (Z). 

But  it  seems,  that  if  part  of  an  entire  parol  contract  be  void  un- 
der the  Statute  of  Frauds  for  want  of  writing,  the  agreement  is 
void  in  toto  (m).^ 

Clearly,  if  an  act  of  parliament  expressly  prohibit  the  transaction  Matters 
in  respect  whereof  an  agreement  is  entered  into  (w),  such  agreement  prohibited 
will  be  invalid. 2    And  so  a  contract  may  be  illegal,  although  it  be  penalty. 
not  in  contravention  of  the  specific  directions  of  a  statute,  provided 
it  be  opposed  to  the  general  policy  and  intent  thereof  (o).^     But  it 
was  at  one  time  made  a  question,  whether,  if  a  statute  contained  no  - 
distinct  prohibitory  clause,  and  only  inflicted  a  penalty  on  the  doing 
of  a  certain  act,  the  law  would  sanction  the  contract,  and  hold  that 
the  payment  of  the  penalty  was  the  only  consequence,  resulting 
from  the  transgression  of  the  statute ;  or  whether  it  would  treat 
the  agreement  as  **void,  and  thereby  add  a  punishment  which  the  [  *603  ] 
statute  had  not  expressly  provided. 

In  some  of  the  older  cases  it  seems  to  have  been  considered,  that 
the  contract  would  not  be  void,  if  there  were  no  distinct  prohibition, 
and  the  act  stipulated  for  were  only  forbidden  under  a  penalty  (p). 
And  Lord  EUenborough  appears  to  have  been  of  opinion,  that  an 
unlicensed  surgeon  might  sue  for  his  fees,  although  the  stat.  3  Hen. 
8,  c.  11,  prohibited  persons,  under  a  penalty,  from  practising  as  sur- 

feons  without  a  license  (y).     But  in  Bartlett  v.  Vinor  (r).  Holt,  C. 
.,  said :  that  "  every  contract  made  for,  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  any  statute,  is  a 

(t)  26  Geo.  8,  c.  60,  s.  17.  Bee  Newman  t^.  Newman,  4  M.  &  S.  66. 

{k)  Eenison  v.  Cole,  8  East,  231 ;  and  (m)  Mechelen  v.  Wallace,  7  A.  &  £.  49 ; 

Bee  Bidden  v.  Leader,  1  B.  &'  0.  327  ;  a  Head  v.  Baldrej,  6  A.  &  £.  459. 

C.  2  D.  &  R.  499  ;  Mortimer  v.  Fleeming,  (n)  As  an  agreement  to  perform  at  an 

4  B.  &  C.  120;  S.  C.  6  D.  &  R.  176.  unlicensed  theatre  ;   Levy  v.  Yates,  8  A. 

(I)  Monys  r.  Leake,  8  T.  R.  411 ;  Eer-  &  £.  129.    See  Gallini  v.  Laborie,  6  T.  R. 

rison  V.  Cole,  8  East,  231 ;  Gibbons  v,  242 :  and  see  De  Begnis  9.  Armistead,  10 

Hooper,  2  B.  &  Ad.  734.    See  also  Green-  Bing.  207. 

wood  V,  The  Bishop  of  London,  6  Taunt  {o)  Staines  «.  Wainwright,  6  Bing.  N. 

727,  where  the  Court  separated  the  si-  C.  174. 

monioal  part  of  the  transaction  from  that  {p)  See  Gomyns  9.  Boger,  Cro.  Eliz. 

part  of  a  conveyance  which  was  legal,  485. 

and  allowed  the  latter  to  prevail :  t<  be-  (9)  Gremare  v.  La  Clero  Bois  Yalon,  2 

ing  capable  of  separation  from  the  inval-  Camp.  144. 

id  portion.     But  simony  is  a  common  (r)  CarUi.  252. 
law  as  well  as  statutable  offence;  and 

1  So  ruled  in  Loomis  v.  Newhall,  15  Pick.  159 ;  Irvine  v.  Stone,  6  Gushing,  508  ; 
Andrews  r.  Ives,  8  Conn.  368;  ante,  [56],  note.  See  a  discussion  of  this  point  in  No. 
45  Amer.  Jurist,  7,  8 ;  Crawford  1;.  Morrel,  8  Johns.  253. 

3  Territt  v.  Bartlett,  21  Vermont,  184 ;  Bank  of  Rutland  v.  Parsons,  21  Vermont, 
199  ;  BeU  9.  Quin,  2  Sandford  Sup.  Ct.  146 ;  Ante,  372,  and  note. 

*  Per  Shaw  C.  J.  in  White,  v.  Bass,  3  Gushing,  449,  450. 
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Ingdieral  void  contract,  though  the  statute  itself  doth  not  mention  that  it 
.^-v-w/  shall  be  so,  but  only  inflicts  a  penalty  on  the  defaulter ;  becauK  a 
penalty  implies  a  ^prohibition,  though  there  are  no  prohibitory  worids 
in  the  statute. '^  And  it  would  appear  to  be  now  quite  settled,  that 
this  dictum  contains  the  true  rule  on  the  subject  now  under  conside- 
ration («).^ 

Accordingly  it  has  been  held,  that  a  sale  of  coals  without  the  de- 
livery by  the  vendor  of  the  ticket  required  by  statute  (t),  is  void  («). 
So,  a  contract  to  carry  on  a  business  in  partnership,  in  a  manBer 
prohibited  by  statute,  under  a  penalty,  is  void  (x).  So  the  stipular 
tions  in  a  lease  which  is  expressed  to  be  granted  for  a  purpose  fo^ 
bidden  by  statute,  cannot  be  enforced  (y).  So  it  has  been  held,  un- 
der the  Stat.  39  Geo.  3,  c.  79,  s.  27, — which  provides  that  printers 
shall  affix  their  names  to  any  books  they  print,  and  that,  if  they 
omit  so  to  do,  they  shall  forfeit  20Z.  for  each  copy, — that  a  printer 
who  neglects  to  affix  his  name  to  a  book,  according  to  the  provisions 
of  that  statute,  cannot  recover  for  labor  or  materials  use«i  in  print- 
ing it  {z).  So  in  Drury  v.  Defontaine  (a),  the  Court  said,  "  It  haa 
been  determined,  that  the  holding  a  fair  on  a  Sunday  would  be  il- 
legal, but  that  tbe  contract  would  not  be  void.  The  law  is  since 
changed ;  and  if  any  act  is  forbidden  under  a  penalty,  a  contract 
to  do  it  is  now  held  void."  And  in  Mo  parte  Dyster  (J),  which  arose 
[  ^604  ]  in  bankruptcy  before  Lord  *Eldon, — and  where  the  question  was, 
whether  a  broker  of  the  city  of  London  could  legally  act  as  a  prin- 
cipal in  the  sale  and  purchase  of  goods,  he  being  bound  under  a 
penalty,  by  the  regulations  of  the  city,  not  to  trade  as  a  principal, 

jf«)   Cundell  v,  Dawson,  4  C.  B.  376,  (u)  Cundell  v.  Dawson,  «i({7ra ;  liUlec. 

399 ;  Little  v.  Poole,  9  B.  &  C.  192 ;  Can-  Poole,  supra. 

nan  t;.  Bryce,  8  B.  &  Aid.  179 ;  and  per  (x)  Armstrong  r.  Lewis,  2  C.  &  M. 

Tindal,  C.  J.,  De  Begnis  v.  Armistead,  10  274. 

Bing.  107, 110.    For  instances  of  the  ap-  (y)  Gas  Light  Company  0.  Turner,  7 

plication  of  this  rule,  sfee  Fergusson  »i  Scott,  779. 

Norman,  6  Scott,  794;  M'Kinnell  v,  Rob-  [z)  Bensley  v.  Bignold,  6  B.  &  Aid.  335. 

inson,  3  M.  &  W.  434 ;  Houston  v.  Mills,  See  farther,  Stephens  v.  Robinson,  2  G.  & 

1  Moo.  &  Rob.  326  ;  Foster  v.  Taylor,  5  B.  J.  209. 

&  Ad.  896.  (a)  1  Taunt.  136. 

it)  1  &  2  Vict.  c.  oi,  s.  3.  (&)  2  Rose,  Bank.  Ca.  349. 

1  See  ante,  372,  and  note ;  White  v.  Bass,  3  Cashing,  449,  460,  Per  Shaw,  C.  J. ;  No. 
46  Amer.  Jurist,  8-16 ;  Wheeler  t>.  Russell,  17  Mass.  268 ;  Coombs  v.  Emery,  14 
Maine,  404  ;  Springfield  Bank  v.  Merrick,  14  Mass.  322 ;  Russell  v.  Degrand,  16  Mas. 
39  ;  Seidenbender  v.  Charles,  4  Serg.  &  R.  169  ;  Mitchell  v.  Smith.  1  Binn.  113,  R  C; 
4  Dall.  269  ;  Sharp  ».  Teese,  4  Halst  362  ;  Territt  v.  Bartlett,  21  Vermont,  184;  Ban- 
croft V.  Dumas,  21  Vermont,  466 ;  Bank  of  Rutland  r.  ParsoK,  21  Vermont,  199; 
Harris  v.  Runnels,  12  Howard,  80. 

Under  the  act  of  Pennsylvania,  11th  April,  1795,  3  Smith,  Laws,  209,  a  contrast 
for  the  purchase  and  sale  of  lands  in  that  State,  under  the  Connecticut  title,  is  on- 
lawful  and  void,  and  no  action  can  be  maintained  on  such  contract,  though  the  act 
merely  inflicts  a  penalty  upon  the  offender.  Mitchell  v.  Smith,  4  Dall.  269.  Where  a 
penalty  is  imposed  upon  the  buyer  and  seller  of  wood  by  the  cord,  not  being  measured 
by  a  wood  measurer,  the  sale  will  be  prohibited  by  implication,  and  the  seller  cannot 
recover.  Pray  ».  Burbank,  10  N.  Hamp.  377.  No  action  lies  on  a  note,  the  oonaider- 
ation  of  which  was  the  sale  of  shingles  not  of  the  size  prescribed  by  Stat,  of  Mass. 
1783,  ch.  16.  Wheeler  v,  Russell,  17  Mass.  268.  So  where  a  depositor  in  a  bank 
agrees  to  let  the  money  remain  on  deposit  until  a  certain  day,  in  violation  of  Bev. 
Stat.  Mass.  c.  36,  §  67.  White  v,  Franklin  Bank,  22  Pick.  181 ;  Atlas  Bank  v.  Nahant 
Bank,  3  Metcalf,  681.    See  Springfield  Bank  v.  Merrick,  14  Mass.  322. 
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— ^his  Lordship  said:  "The  first  point  of  objection  resolves  itself  Inoensral 
into  this,  whether  the  proposition,  that  a  broker  of  the  city  of  Lon-  v^'>^^^ 
don  cannot  act  as  a  principal  be  founded  on  a  prohibition  of  general 
law,  or  a  mere  municipal  regulation  ?    If  on  the  former,  it  is  quite 
clear  that  a  court  of  justice  can  give  no  assistance  to  the  enforce- 
ment of  contracts,  which  the  law  of  the  land  has  interdicted  ((?)." 

But  if  a  contract  be  made  in  violation  of  the  provisions  of  a  ^^^ 
statute,  and  the  eflFect  of  such  statute  be  merely  to  impose  a  penal-  J^JSe*^ 
ty  on  the  oflFending  party,  for  the  benefit  of  the  revenue,  and  not  imposes  a 
to  avoid  the  contract  itself ;  the  fact  of  such  provisions  not  bavins:  penalty, 
been  complied  with  will  not  invalidate  the  contract  (d).    And,  accor-  thepuiv 
dingly,  it  has  been  held,  that  the  provisions  of  the  Excise  License  pose  of 
Act  (e)f  which  subject  to  penalties  any  dealer  in  or  seller  of  tobacco,  re^wiue. 
who  shall  not  have  his  name  printed  on  his  entered  premises,  in    ^ 
manner  therein  mentioned,  or  who  shall  sell  tobacco  without  taking 
out  the  license  required  for  that  purpose,  do  not  avoid  a  contract 
for  the  sale  of  tobacco,  i^ade  by  a  dealer  who  has  not  complied  with 
the  requisites  of  these  sections  (/). 

Nor  will  a  contract  which  was  not  illegal  when  made,  become  il-  ^?«*^* 
legal  by  relation  ;  although  the  party  making  it  was  bound  by  law,  i,eoome  il- 
under  a  penalty,  to  do  a  subsequent  act  which  he  has  neglected  to  legal  by 
do.     Thus,  an  attorney  may  recover  for  work  done  during  the  peri-  '^Ja^io**- 
od  allowed  him  for  entering  his  certificate,  although  he  may  have 
become  liable  to  a  penalty  for  not  entering  it  before  the  expiration 
of  that  period  (g). 

And  the  distinction  once  made  between  contracts  to  do  acts  which 
are  mala  prohdbita,  and  such  as  are  mala  in  se,  is  now  quite  repudia- 
ted (A).i 

"  The  difference  where  an  act  of  Parliament  will  amount  to  a  re-  ^hen  per- 
peal  of  a  covenant,  and  where  not,  is  this  :  where  a  man  covenanted  [g^'J^d 
not  to  do  a  thing  which  it  was  lawful  for  him  to  do,  and  an  act  of  by  statute. 

(e)  And  see  Cope  v,  Rowlands,  2  M.  &  East,  180 ;  and  see  per  Tindal,  C.  J.,  Fer- 

W.  157;  Kemble  ».  Atkins,  Holt,  N.  P.  C.  gusson  v.  Norman,  6  Scott,  794,  809. 

435,  436;  Coates  v.  Hatton,  3  Stark.  61.  (g)  Eyre  v.  Shelley,  6  M.  &  W.  269, 

'  7;  i 


(d)  See  Bailey  »,  Harris,  12  Q.  B.  905 ;    277  ;  1  Smith,  L.  C.  169  b. 
uris  V.  Runnels,  12  Howard  (U.  a)  80.        (h)    Aubert  ».   Maze,   2 

(e)  6  Geo.  4,  c,  81,  ss.  26,  26.  376 ;  Bensley  v,  Bignold,  6  B.  &  Aid.  341 ; 
m    Smith   p.   Mawhood,  14  M.  &  W. 

46*2,  recognising  Johnson  v.  Hudson,  11 


1  In  White  v.  Bass,  3  Gushing,  449,  460,  Shaw  C.  J.  said :— *'  We  Uke  it  to  be  now 
settled  by  the  authorities,  that  any  promise,  contract  or  undertaking,  the  perform- 
ance of  which  woula  tend  to  promote,  advance  or  carry  into  effect,  an  object  or  pur- 
pose which  is  unlawful,  is  in  itself  void,  and  will  not  maintain  an  action.  The  law, 
which  prohibits  the  end,  will  not  lend  its  aid  in  promoting  the  means  designed  to 
carry  it  into  effect ;  and,  in  this  respect,  the  law  gives  no  countenance  to  the  old  dis- 
tinction between  malum  in  se  and  malum  prohibitum.  That  which  the  law  prohibits, 
either  in  terms,  or  by  affixing  a  penalty  to  it,  is  unlawful ;  and  it  will  not  promote, 
in  one  form,  that  which  it  declares  wrong  in  another."  See  Greenough  v.  Balcb,  7 
OreenL  462 ;  No.  44  Amer.  Jurist.  249,  260 ;  Utica  Ins.  Co.  v.  Kip,  8  Cowen,  20.  So 
far  as  regards  the  effect  of  a  statute  upon  a  matter  prohibited  under  a  penalty,  there 
is  no  distinction  between  mala  proMbiia  and  mala  in  m.  Lewis  v,  Welch,  14  N.  Hamp. 
294.  But  there  is  a  distinction  between  statutes  which  impose  a  penalty  for  the 
purpose  of  prohibiting  a  contract,  and  those  where  the  penalty  is  imposed  for  some 
other  purpose  than  ti^at  of  making  the  contraot  iUegal,  ;b, ;  Favor  v,  Philbrick,  7  N. 
Hamp.  340. 

89 
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Ingxnbral  Parliament  comes  after  and  compels  him  to  do  it,  there  the  act  re- 
v^'N/^^^  peals  the  covenant ;  and  vice  versd ;  hut  where  a  ®man  covenants 
[  *605  ]  not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  covenant*, 
and  afterwards  an  act  makes  it  lawful,  the  act  does  not  repeal  the 
covenant  (i)."^  And  where  the  law  is  altered  hy  statute,  pending 
an  action,  the  rights  of  the  parties  will  be  decided  according  to  the 
law  as  it  existed  at  the  time  the  action  was  commenced,  unless  the 
statute  shows  a  clear  intention  on  the  part  of  the  Legislature  to 
vary  such  rights  (A). 

2.     Usury  (/). 

12  Anne,         It  was  enacted  hy  the  stat.  12  Anne,   stat.   2,  c.  16,  "that  no 
stot.  2, 0.    person,  upon  any  contract,   shall  take,  directly,  or  indirectly,  for 
loan   of  any    monies,    wares,  merchandizes,  or    other  commodities 
whatever  (tw),  above  the  value  of  51,  for  the  forbearance  of  lOOJ. 
per  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a 
longer  or  shorter  time  ;  ^'  Bnd,  *'  that  all  bonds,  contracts,  and  assur- 
ances whatsoever,  made  for  payment  of  any  principal,  or  money  to 
be  lent,  or  covenanted  to  be  performed,  upon  or    for  any  usury, 
whereupon  or  whereby  there  shall  be  reserved  or  taken  above  the 
rate  of  5Z.  in  the  hundred  as  aforesaid,  shall  be  utterly  void  (n).'' 
8<b4WilL       By  3  &  4  Will.  4,  c.  98,  s.   7,  however,   bills  of  exchange  and 
4,0. 98,  8.    promissory  notes,  made  payable  at  or  within  three  months  after 
'  the  date  thereof,  or  not   having  more  than  three  months  to  run, 

were  exempted  from  the  operation  of  the  above   statute ;  and  by 
the  2  &  3  Vict.  c.  37,  this  exemption   was   considerably  extended. 
3  <b  3  Vic    By  this  latter  statute  it  is  enacted,  "that  no  bill  of  exchange  or 
0. 37.  promissory  note  made   payable   at  or  within   twelve  months  after 

the  date  thereof,  or  not  having  more  than  twelve  months  to  run, 
nor  any  contract  for  the  loan  or  forbearance  of  money  above  the 
sum  of  ten  pounds  sterling,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive,  or 
allow  interest  in  discounting,  negotiating,  or  transferring  any 
such  bill  of  exchange  or  promissory  note,  be  void ;  nor  shall  the 
liability  of  any  party  to  any  such  bill  or  note,  nor  the  liabil- 
ity of  any  person  borrowing  any  sum  of  money  as  aforesaid, 
[  *606  ]  be  affectcil  by  reason  of  any  statute  or  law  in  force  for  the  preven- 
tion of  usury  ;  nor  shall  any  person  or  persons  or  **body  corporate, 
drawing,  accepting,  indorsing,  or  signing  any  such  bill  or  note,  or 

(i)  Per  Holt,  C.  J.,  Brewster  v.  Kitchin,  loans  of  money'*  worth  (as  stock),  as  well 

1  Ld.  Raym.  321,  citing  Dyer,  27,  pi.  178,  as  money  ;  Parker  v.  Uamshottom,  3  B. 

186,  187,  183;  and  48,  pi.  5.    And  see  &  C.  270;  S.  C.  5  D.  &  R.  l«5l. 
Touteng  v.  Hubbard,  3  B.  &  P.  301 ;  Ja-        (n)    Policy  and  object  of  this  enact- 

ques  V.  Withy,  1   H.  BL  65 ;   Barker  v,  ment,  see  per  Lord  Redesdale.  C,  Drew  p. 

Hodgson,  3  M.  &  a  270.  Power,  1  Sch.  &  Lef.  194.  195  ;  per  Best, 

(t)  Hitchcock  V.  Way,  6  A.  &  E.  943.  C.  J.,  Anon.,   3   Bing.   196  ;  History  of 

{1}    As  to  usury  by  pawnbroker,  see  Usury,  Loyd  v.  Williams,  3  Wils.  250. 

Pennell  v.  Attenborough,  4  Q.  B.  868.  See  2  Bl.  Com.  457,  n.  (25),  ChiUy's  cdi- 

(m)  The  statute  was  held  to  apply  to  tion. 

1  See  post,  636,  note ;  Brick  Pres.  Church  t».  Mayor  &c  of  New  York,  6  Cowen,  638. 
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lending  or  advancing  or  forbearing  any  money  as  aforesaid,  or  tak-  UsmtT. 
ing  n^ore  than  the  present  rate  of  legal  interest,  in  Great  Britain  v.^-v-%-/ 
and  Ireland  respectively,  for  the  loan  or  forbearance  of  money  as 
aforesaid,  be  subject  to  any  penalties  under  any  statute  or  law  relat- 
ing to  usury,  or  any  other  penalty  or  forfeiture ;  anything  in  any 
law  or  statute  relating  to  usury,  or  any  other  law  whatsoever  in 
force  in  any  part  of  the  united  kingdom,  to  the  contrary  notwith- 
standing. Provided  always,  that  nothing  herein  contained  shall  ex- 
tend to  the  loan  or  forbearance  of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 

This  enactment  was  originally  intended  to  be  in  force  only  itsefieot 
until  the  1st  of  January,  1842  ;  but  it  is  still  unrepealed,  having 
been  continued  by  subsequent  enactments  (o)  until  the  1st  of 
January,  1856 ;  and  the  effect  of  it  is,  not  to  repeal  the  statute 
of  Anne,  but  merely  to  take  out  of  its  operation  all  contracts 
made  usurious  by  that  statute,  except  such  as  affect  land  (p). 

When,  therefore,  the  defendant,  by  his  plea,  brings  his  case 
clearly  within  the  operation  of  the  old  statute,  it  is  incumbent  on 
the  plaintiff  to  show,  in  answer,  that  the  contract  was  entered 
into  after  the  passing  of  the  statute  of  Victoria,  and  that  it  does 
not  relate  to  land,  otherwise  it  will  not  be  protected  (q). 

1.  And,  with  reference  to   the   transactions  which  are  protected  What 
by  this  statute,  the  leading  decisions  are  as  follow : —  loans  are 

First :  it  is  held  that  the  3  &  4  W.  4,  c.  98,  s.  7,  is  not  repealed  tectel."^ 
by  this  statute ;  and  that  therefore,  a  bill  of   exchange  payable 
at  three   months,  with   interest   at  more  than   five  per  cent.,  is 
valid,  although  it  be  secured  by  a  mortgage  on  land  (r). 

Again  :  it  appears  that  a  promissoiy  note  payable  on  demand, 
would  be  held  to  be  a  note  payable  within  twelve  months  from 
the  date  thereof,   within  the  meaning  of  this  statute  («). 

So,  if  a  bill  or  note  be  protected  by  the  operation  of  the  statute, 
a  warrant  of  attorney  given  to  secure  the  payment  of  such  bill  or 
note  will  also  be  protected  (t).  But  a  loan  of  money  originally  se- 
cured on  a  lease  will  not  be  protected,  by  the  fact  of  a  warrant  of 
attorney  and  a  promissory  note  being  likewise  given  as  a  security 
for  the  same  (u). 

^It  has  been  made  a  question,  whether  the  proviso  in  the  statute  [  *607  ] 
of  Victoria,  as  to  contracts  for  the  loan  of  moiley  on  the  security 
of  land,  applies  to  cases  where  the  land  is  affected  merely  as  a  col- 
lateral security,  as  well  as  to  those  in  which  the  land  is  the  primary 
security  for  the  loan.  And  it  has  been  said,  that  if  the  money  is 
lent  on  a  bill,  and  an  additional  security  on  land  is  afterwards 
taken,  that  will  not  take  the  case  out  of  the  protection  of  the  stat- 

(o)  4  &  6  Vict.  c.  51;  6  &  7  Vict.  c.  41 ;  Nixon  e».  Pliillips,  7  Exch.  188. 

45;  8  &  9  Vict.  c.  102 ;  13  &  14  Vict.  c.  («)  VaUance  v.  Siddell,  6  A.  &  E.  932. 

56.  (0  See  Cannop  v.  Meaks,  2  A.  &  E.  326. 

(p)  ThibauU  v,  Gibson,  12  M.  <fc  W.  88,  («)  Bennington  v.  Collis,  7  Scott,  301?. 

96.  As  to  renewals  and  agreements  tO  give 

(q)    Washboum  v.  Barrows,  1   Exch.  bills  at  a  future  time,  see  Holt  v,  Miers,  ^ 

107, 116 ;  Derry  v.  ToU,  5  Exch.  741.  M.  &  W.  168 ;  King  v,  Braddon,  10  A.  <ft 

(r)  Clack  v.  Sainsbury,  21  L.  J.,  C.  P.  E.  675. 
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Ubuxt.  ute  (o;).  Bat  it  would  appear  that  this  is  not  so, — the  Court  of 
s^-v^^/  Queen's  Bench  having  since  decided,  that  the  proviso  comprehends 
cases  of  collateral  securities,  whether  of  freehold  or  leasehold  prop- 
erty (y). 

And  it  is  at  all  events  clear,  that  if  money  be  advanced  at  more 
than  five  per  cent,  interest,  on  the  security  of  an  instrument  which 
is,  in  fact,  an  agreement,  and  not  a  bill  or  note,  and  which  provides 
for  the  deposit  of  a  lease  as  a  further  security,  such  a  transaction 
is  not  protected,  either  by  the  8  &  4  Will.  4,  c.  98,  or  by  the  2  &  3 
Vict.  c.  37  (z). 

It  has  likewise  been  held,  that  securities  on  land  effected  by  way 
of  equitable  mortgage,  are  within  the  meaning  of  the  above  pro- 
viso (a). 

But  it  appears  that  the  proviso  only  contemplates  the  case  of  a 
direct  and  immediate  security  upon  lands ;  and  accordingly  it  has 
been  held,  that  a  loan  upon  the  discount  of  bills,  payment  of  whidi 
is  secured  by  a  warrant  of  attorney  authorizing  the  entering  up  of 
immediate  judgment,  is  not  a  loan  or  forbearance  of  money  upon 
the  security  of  lands  within  the  meaning  of  the  proviso,  merely  be- 
cause such  judgment  might  become  a  charge  upon  lands  (6). 

It  has  been  held,  moreover,  that  the  operation  of  this  proviso  is 
not  retrospective.  So  that,  if  a  deed  be  deposited  to  secure  a  sum 
of  money  then  legally  due,  and  a  bill  be  afterwards  taken  for  the 
same  sum  at  usurious  interest,  the  proviso  will  not  invalidate  the 
original  transaction  (c). 

But  it  appears,  that  although  the  statute  2  &  3  Yict.  c.  37,  will 
not  invalidate  a  contract  which  was  valid  at  the  time  it  was  entered 
into,  it  has  a  retrospective  operation,  so  as  to  protect  contracts  which 
were  made  before  the  passing  thereof  (d). 

L*608  ]  **2.  It  will  be  observed  that  the  recent  statutes  on  the  subject  of 
wincft-  usury,  do  not  apply  to  bills  of  exchange  which  have  more  than 
"^w°*  th  *^®^^®  months  to  run  ;  nor  to  loans  on  the  security  of  land ;  nor 
2  d^dViot  ^here  the  sum  advanced  does  not  amount  to  more  than  ten  pounds. 
0.37.  In  these  cases,  therefore,  the  law  as  to  usury  stands,  at  present,  as 

it  was  settled  before  the  passing  of  the  statutes  referred  to ;  and, 

this  being  the  case,  we  shall  now  consider  the  state  of  the  law  on 

this  subject,  independently  of  those  statutes. 
To  oonBti-        Mrst,  then : — to  constitute  usury,  there  must  either  be  an  ezist- 
tute  U8U17  ijjg  debt^  or  a  direct  loan,  and  an  agreement  to  pay  more  than  legal 
most  be  a    interest  for  the  forbearance  of  the  debt  or  loan ;  or  some  device 
loan.  contrived  for  the  purpose  of  evading  or  concealing  the  appearance 

of  a  loan  and  forbearance,  when  in  truth  it  was  such  (e).     Aooord- 

(x)  Per  Coleridge,  J.,  Downes  v.  Gar-  (a)  Hodgkinson  v.  Wyati,  n^fra. 

butt,  2  DowL  N.  a  939.  942.  (b)  Per  Wightman,  J.,  Lane  v.  Horlock, 

(y)  Hodgkinson  v.  Wyatt.  4  a  B.  749,  4  D.  &  L.  408,  422. 

758.    Coleridge  J.,  was  present  daring  (e)  Bell  v.  Coleman,  2  C.  B.  268 ;  and 

the  argument  in  this  case ;  and  it  does  see  per  Parke,  B.,  Doe  d.  Haugjhton  «. 

not  appear  that,  on  that  occasion,  he  re-  King,  11  M.  &  W.  333,  336. 

iterated  the  opinion  which  was  expressed  (cQ  Hodgkinson  v.  Wyati,  4  Q.  B.  749, 

by  him  on  ilus  point  in  Downes  v.  Gar-  758. 

butt  (e)  Harrey  v.  Archbold,  3  B.  &  C.  626 ; 

(z)  Folldtt  V,  Moore,  4  Ezch.  410;  Id  L.  Loyd  v,  Williams,  3  Wils,  261 ;  Barclay 

J.,  £zoh.  6.  V,  Walmsley,  4  East.  57 ;  Gilpin  9,  Eader- 
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inglj,  the  acceptor  of  a  bill,  who  takes  a  premium  of  sixpence  in  Vsukt, 
the  poand  from  the  indorsee  and  holder,  for  payment  of  the  bill  ^^-v-^^^ 
before  it  shall  become  due,  is  not  guilty  of  usury ;  this  being  a 
mere  anticipation  of  the  payment  of  a  debt  by  the  party,  before 
the  time  when,  by  law,  he  could  be  called  upon  for  it  (/).  .  Nor  will 
the  band  fide  purchase  of  a  bill  of  exchange  constitute  usury,  al- 
though a  profit  exceeding  52.  per  cent,  be  obtained  on  the  transac- 
tion (ff),^  So  it  has  been  held,  that  an  agreement,  that  London 
bankers  should  accept  and  pay  bills  of  exchange  drawn  in  the  coun- 
try, for  a  commission  of  5«.  per  cent.,  they  being  furnished  with 
funds  to  pay  the  bills  before  they  became  due,  is  not  usurious,  no 
loan  being  contemplated  (A).  So,  it  seems,  that  if  an  agent  to 
whom  goods  are  consigned,  remit  the  probable  amount  of  the  pro- 
ceeds of  such  goods  to  his  principal,  by  anticipation,  such  remittance 
does  not  amount  to  a  loan,  so  as  to  render  a  charge  of  61  per  cent, 
thereon  usurious  (i).^  And  where,  by  the  rules  of  a  benefit  society, 
portions  of  the  stock  or  fund  were,  from  time  to  time,  put  up  to  com- 
petition amongst  the  members,  the  highest  bidder  for  any  portion 
obtaining  an  advance  to  the  amount  thereof,  at  52.  per  cent,  in- 
terest in  addition  to  the  premium :  it  was  held,  that  this  transac- 
tion did  not  amount  to  a  loan,  and  that  therefore  it  was  not  usur- 
ious (k). 

Secondly:  it  is  further  necessary,  in  order  to  constitute  usury,  There 
^ that  there  should  have  been  a  corrupt  intention;  for  if  usurious  "^^s*^.a 
interest  be  reserved  by  mistake,  as  upon  an  accidental  miscalculation,  tenUMu"*' 

[  O609  ] 

by,  5  B.  &  Aid.  963.    And  see  O'Brien  v.  v.  Ridge,  4  Price,  66 ;  Beete  v.  Bidgood,  7 

Lord  Kenyon,  G  Exch,  382.     Qucere  wheth-  B.  &  C.  453.    More  than  61.  per  cent,  may 

er,  if  the  creditor  give  a  license  to  the  be  taken  for  guaranteeing  a  bill ;  Lee  v, 

debtor  for  Hfe,  retaining  only  the  liabili-  Cass,  1  Taunt.  511.    Moore  v.  Howland,  4 

ty  of  his  real  or  personal  representatives,  Denio,  264  ;  Leavitt  v.  De  Laury,  4  Com- 

Buch  license  amounts  to  a  "  forbearance  "  stock,  364. 

Tnthin  the    statute  ?    lb.    401.    5    Day,        (A)  Masterman  v.  Cowrie,  3  Camp.  488. 
106 ;   Wadsworth  v.  Champion,   1   Root,         (i)  Harvey  v.  Archbold,  3  B.  &.  C.  626, 

393;    Fitch    v.    Hamlin,    1    Root,    110;  631 ;  S.  C.  6  D.  dc  R.  500,  532.    See  ftir- 

Cowles  V.  Woodruff,  8  Conn.  35.  ther,  Ez  parte  Patrick,  3  Dcac.  &  Chit. 

(/)  Barclay  v.  Walmsley.  4  East,  5o,  638 ;  Ex  parte  Millington,  Id.  298. 

{g)  Ez  parte  Lee,  1  P.  Wms.  723 ;  Rex         (*)  Silver  ».  Barnes,  8  Scott,  300. 

1  Judy  V.  Gerard,  4  McLean,  360;  Lafayette  Bank  v.  The  State  Bank  of  Illinois,  ib. 
208  ;  Orr  v.  Lacy,  ib.  2  43 ;  Ingalls  v,  Lee,  9  Barbour  Sup.  Ct.  647  ;  Holeman  v,  Hobson, 
8  Humph.  127.  Where  a  note  or  security  is  originally  given  for  a  legal  considera- 
tion, it  cannot  afterwards  become  usurious,  at  whatever  rate  it  may  be  purchased  or 
disGOunted.  It  may  be  bought  and  sold  as  a  chattel,  at  its  value,  real  or  supposed. 
Cram  v.  Hendricks,  7  Wend.  569 ;  French  v.  Grindle,  15  Maine,  163 ;  Braman  v, 
Hess,  13  Johns.  52 ;  Munn  v.  Commission  Company,  15  Johns.  4  i ;  Kent  v.  Walton,  7 
Wend.  256;  OdeU  r.  Cook.  2  Bailey,  59;  Hansbrough  v.  Baylor,  2  Munf.  36;  Whit- 
worth  V,  Adams,  5  Randolph,  333 ;  Kenner  v.  Hord,  2  Hen.  ^  Munf.  14 ;  Farmer  v, 
Sewall,  16  Maine,  456  ;  Staley  v.  Kneeland,  1  Clarke,  30 ;  Western  Reserve  Bank  r. 
Potter,  1  Clarke,  432.  But  a  note,  made  and  indorsed  for  the  purpose  of  being  dis- 
counted for  the  accommodation  of  the  maker,  at  lawful  interest,  if  offered  by  the 
maker  and  discounted  by  the  first  taker  of  it  at  more  than  lawfUl  interest,  whether 
he  knew  of  the  object  for  which  it  was  made  or  not,  is  equally  within  the  principle  of 
the  rule,  as  if  it  had  been  originally  framed  for  the  purpose  of  discount  at  a  usurious 
interest.  See  Saurwein  v.  Brunner,  1  Harr.  &  Gill,  477  ;  Odell  o.  Cook,  2  Bailey,  59 ; 
Dewes  v.  Eastham,  2  Terger,  463 ;  Powell  v.  Waters,  8  Cowen,  690 ;  Nichols  v.  Pearson, 
7  Peters,  103;  Thomas  v.  Catherall,  5  Gill  &  Johns.  23 ;  Dunacomb  v.  Bunker,  2  Met 
Van  Shaack  v.  Stafford,  12  Pick.  565. 
See  Seymour  c.  Martin,  11  Barbour  Sup.  Ct.  80;  Burton  v.  Blin,  28  Vermont,  151. 
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USUBT. 


There 
must  not 
be  a  risk 
of  both 
principal 
and  inter- 
est. 


the  contract  is  not  thereby  avoided  (I).  Indeed,  as  was  observed  by 
Lord  Tenterden,  C.  J.,  in  Beete  v.  Bidgood  (m),  the  Court  will,  in 
all  these  cases,  look,  not  at  the  form  and  words,  bat  at  the  sabstance 
of  the  transaction  ;  and  as,  on  the  one  hand,  they  will  not  pay  at- 
tention to  the  words  of  the  contract,  if  the  substance  of  it  go  to 
defeat  the  provisions  of  the  statute  of  Anne ;  so,  on  the  other,  they 
will  not  rely  upon  the  words,  so  as  to  defeat  the  contract,  if  in  sub- 
stance the  transaction  were  legal.^ 

Thirdly:  No  contract  is  usurious  if  both  the  principal  and  in- 
terest be  by  the  legal  effect  and  terms  of  the  agreement,  bond  fdjt 
(n)  in  jeopardy ;  and  the  lender  runs  the  risk,  on  a  specified  contin- 
gency, of  losing  both  (p).  Thus,  the  bond  fide  purch^e  of  an  an- 
nuity, on  the  most  exorbitant  terms,  does  not  amount  to  usury  {p)j 
unless  the  transaction  be,  in  reality,  a  loan  (q).  And  in  a  modem 
case  (r),  the  Court  held,  that  an  annuity  for  four  lives,  or  the  life 
of  the  survivor,  with  a  covenant  that  the  grantee  should  insure  the 
principal  sum  within  thirty  days  after  the  expiration  of  the  third 
life,  was  not  usurious ;  there  being  no  loan,  and  there  being  a  risk, 
viz.  that  the  third  and  fourth  lives  might  drop  together,  or  that 
the  insurance,  when  effected,  might  become  vacated  by  some  slight 
departure  from  the  conditions.  So,  where  A.,  at  B.'s  request,  ad- 
vanced him  2002.,  and  took  his  warrant  of  attorney  for  payment  as 


(0  Nevison  ».  Whitley,  Cro.  Car.  501 ; 
Glasfurd  9.  Laing,  1  Camp.  149;  Moore, 
752  ;  1  Hawk.  P.  C.  247,  s.  17 ;  Llovd  v. 
Williams,  3  Wils.  261.  See  Hammet  v. 
Yea,  1  B.  &  P.  151,  154  ;  Hart  v.  GurnoU, 
Peake,  Addl.  Ca.  177,  179. 

(m)  7  B.  &  C.  458 ;  and  see  Marsh  v. 
Martindale,  3  B.  &  P.  159,  161 ;  Barnard 
V.  Young,  17  Ves.  44 ;  Enderby  ».  Gilpin, 
5  Moore,  588  ;  Solarte  v.  Melville,  7  B.  & 
C.  430.  See  Maine  Bank  v.  Butts,  9 
Mass.  56  ;  Manhattan  Bank  v,  Osgood,  15 
John.  152. 


(n)  Richards  v.  Brown,  Cowp.  770. 

(o)  Roberts  v.  Trenayne,  Cro.  Jac  509 ; 
2  Hawk.  bk.  1,  c.  82,  ss.  24  to  28 ;  Morse 
V.  Wilson,  4  T.  R  356 :  Doe  v.  Chambers, 
4  Camp.  4 ;  White  ».  Wright,  3  B.  &  C 
277;  S.  C.  5D.  &R.  116. 

(p)  Marsh  9.  Martindale,  3  B.  &  P 
159. 

(q)  Chillingworth  v,  Chillingworth,  1 
Jur.  304. 

(r)  In  the  matter  of  Marsh,  4  M.  &  P. 
793 ;  S.  C.  7  Bing.  150 ;  HoUand  r.  Fd- 
ham,  I  C.  &  J.  575. 


1  The  point  upon  vhich  the  law  puts  transactions  of  this  nature,  is  the  quo  ardmo 
of  the  parties.  The  corrupt  agreement  is  the  ground  and  foundation  of  all  usurious 
contracts.  Bank  of  the  United  States  v,  Waggener,  9  Peters,  400, 401 ;  Llovd  r.  Scott, 
4  Peters,  224 ;  Agricultural  Bank  v.  Bissell,  12  Pick.  586 ;  Bardwell  v.  Howe,  1  Clarke, 
281.  Payment  and  receipt  of  usurious  interest  is  prima  fade  evidence  of  a  corrupt 
agreement.  New  York  Fireman  Ins.  Co.  v,  Ely,  2  Cowen,  678.  See  Daniels  t;.  Mowiy, 
1  Rhode  Island,  151 ;  Livingston  v.  Bird,  1  Root,  333  ;  Smith  v.  Beach,  3  Day,  264; 
Tyson  v,  Richard,  3  Harr.  &  Johns.  109.  Both  parties  must  concur  in  the  corrupi 
design.     Hay  ward  v.  Le  Baron,  4  Florida,  404 ;  Aldrich  v,  Reynolds,  1  Barbour  Ch.  43. 

It  is  not  usurious  for  a  bank  to  take  interest  for  a  part  of  a  year,  computed  on  the 
principle,  that  a  year  consists  of  three  hundred  and  sixty  days,  or  twelve  months  of 
thirty  days  each,  provided  the  course  is  adopted  bond  fide,  as  an  easy  and  practicable 
one,  and  not  as  a  cover  for  usury.  Agricultural  Bank  v.  Bissell,  12  Pick.  586 ;  Bank 
of  St  Albans  v.  Stearns,  1  Vermont,  430 ;  Utica  Ins.  Co,  v.  Kip,  3  Wendell,  369.  See 
Utica  Ins.  Co.  v.  Tillman,  1  Wendell,  555 ;  New  York  Fireman  Ins.  Co.  v,  Ely,  8  Cow- 
en,  670;  New  York  Fireman  Ins.  Co.  v.  Sturges,  8  Cowen,  664.  It  is  not  usorious 
for  banks  to  take  the  interest  in  advance  upon  loans.  Agricultural  Bank  v.  Bissell, 
12  Pick.  586  ;  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652  ;  Bank  of  Utica  v.  PhiUips,  3 
Wend.  408 ;  State  Bank  t;.  Hunters,  1  Dev.  100 ;  Thornton  v.  Bank  of  Washington,  3 
Peters,  40.  Nor  for  individuals.  New  York  Fireman  Ins.  Co.  w.  Sturges,  8  Cowen, 
664  ;  New  York  lilreman  Ins.  Co.  v.  Bly,  8  Cowen,  670 ;  S.  C,  2  Cowen,  678 ;  Bank  of 
Utica  V.  Wager,  2  Cowen,  712.  See  Thornton  v.  Bank  of  Washington,  3  Peters,  40; 
Renner  f.  Bank  of  Columbia,  9  Wheat.  581 ;  Chllders  v.  Dean,  4  Randolph,  406. 
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follows, — lOOZ.  at  Christinas,  1829,  if  both  should  be  then  living;  Usuby. 
lOOZ.  at  Christmas,  1830,  if  both  should  be  then  living;  and  lOOZ. 
at  Christmas,  1831,  on  the  same  condition :  the  Court,  on  motion 
to  set  aside  a  judgment  on  the  warrant  of  attorney,  said  that  they 
could  not  interfere;  that  there  was  a  risk  of  the  principal;  and 
that  the  contingency  was,  if  either  of  the  parties  happened  to  die  (s). 
So,  where  the  lender  becomes  substantially  a  partner  with  the  bor- 
rower, and  responsible  as  such  to  the  creditors  of  the  firm,  the  con- 
tract JFor  the  loan  ^and  partnership  is  good,  although  it  be  stipulated  [  *610  ] 
that,  from  the  profits  or  otherwise,  interest  beyond  51  per  cent,  on  the 
sum  advanced  and  to  be  brought  into  the  business,  shall  be  paid  to 
him  (t).  But  if  a  partnership  be  not  contemplated,  and  the  bor- 
rower give  a  bond  for  principal  and  interest,  at  5Z.  per  cent.,  and 
also  covenant  to  pay  to  the  lender  a  certain  portion  of  the  profits 
of  a  trade  carried  on  by  him  in  partnership  with  another  person, 
this  is  a  usurious  contract,  and  the  obligee  cannot  recover  on  the 
bond  (u).  And,  in  general,  whenever  the  legal  operation  of  the 
contract  is  such,  that  the  principal  is  secured  thereby,  and  payable 
in  any  event,  and  yet  more  than  51  per  cent,  interest  may  be  gained 
by  the  terms  of  the  contract,  it  is  usurious  (a:)  ;  ^  and  if  the  only 
risk  be  the  solvency  of  the  borrow:er,  that  is  not  sufficient  to  take 
such  a  case  out  of  the  statute  (t/). 

Although,  however,  it  is,  in  general,  not  sufficient  to  constitute  Rules  as 
usury,  that  the  interest  only  should  be  hazarded  (z),  yet  a  loan  of  g^^  °J^*  ^^ 
money  produced  by  the  sale  of  Stock,  on  an  agreement  by  the  bor- 
rower to  replace  that  Stock  on  a  certain  day,  or  to  repay  the  money 
on  a  subsequent  day,  with  such  interest  in  the  meantime  as  the 
Stock  itself  would  have  produced,  is  not  usurious,  though  the  in- 
terest thus  obtained  happen  to  exceed  51,  per  cent.,  unless  the  trans- 
action be  colorable,  and  a  mere  device  to  obtain  more  than  that 
rate  of  interest  (a). 

But  a  contract  that  Stock  shall  be  taken  on  loan,  at  51.  per  cent, 
interest,  for  a  sum  which  is  i%ore  than  the  market  price,  is  usurious 
(6).^  So,  although  a  party  may  lawfully  lend  Stock,  as  Stock,  to  be 
replaced ;  or  may  lend  the  produce  of  it  as  money ;  or  may  give  the 
borrower  the  option  to  repay  it,  either  in  the  one  way  or  the  other ; 
yet  he  cannot  legally  reserve  to  himself  a  right  to  determine  in 

{if  Plight©.  ChapUn,  2  B.  &  Ad.  112.        (y)    Per  Lord   Ellenborough,    Doe    v. 

By  the  French  law  an  annuity  may  be  Chambers,  4  Camp.  4. 
granted  at  any  rate  on  which  it  may        (z)  Roberta  v.  Trenayne,  Cro.  Jac.  509; 

Please  the    contracting   parties   to  fix ;  2  Hawk.  c.  82,  s.  29 ;  The  £ar1  of  Ches- 

ode  Civil,  Book  3,  tit  12,  art.  1976.  terfield  v.  Jansen,  1  Atk.  341,  350. 

(0    Morisset    v.    King,   2  Burr.   891 ;         (a)  Tate  v.  Wellings,  3  T.  R,  531 ;  Mad- 

Hoare  v.  Dawes,  1  Dougl.  372  ;  Enderby  dock  v.  Rumball,  8  East,  304  ;  Boldero  v, 

V,  Gilpin,  6  Moore,  571 ;  Qilpin  v.  Ender-  Jackson,  11  Id.  612.    See  Coote  on  Mort. 

by,  6  B.  &  Aid.  954.  307,  308 ;  Rose  v.  Dickson,  7  John.  196 ; 

(tt)  Morse  v.  Wilson,  4  T.  R,  353 ;  ob-  Selby  v.  Morgan,  3  Leigh,  577. 
Berved  upon  in  Enderby  f'.  Gilpin,  5  Moore,        (b)  lb.;  Parker  v.  Ramsbottom,  3  B.  & 

671.  C.  257  ;  S.  C.  5  D.  &  R.  138. 

(z)  Morse  v.  Wilson,  4  T.  R.  356. 


1  Tyson  r.  Richard,  3  Harr.  &  John.  109  ;  Bank  of  U.  States  v.  Owens,  2  Peters,  (U. 
S.)  327.    Reserving  interest  as  a  discount  is  the  same  thing  as  taking  it.    lb. 
>  Bee  Stribbling  v.  Bank  of  the  Valley,  5  Randolph,  132. 
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The  usu- 
rious in- 
terest 
must  be 
reserved 
at  the 
time  of 
the  loan. 


UsTTBT.  future  which  it  shall  be.  So  it  is  not  illegal  to  reserve  the  divi- 
v.^v^^-^  dends,  by  way  of  interest,  for  Stock  lent,  although  this  may  amount 
to  more  than  5L  per  cent,  on  the  produce  of  it ;  for  the  price  of 
Stock  may  tall,  and  then  the  borrower  would  be  a  gainer;  but  the 
option  must  be  made  at  the  time  of  the  loan.  And,  therefore,  the 
lendfer  of  Stock  cannot  reserve  to  himself  the  dividends  by  way  of 
interest,  and  the  option  of  deciding,  at  a  future  day,  whether  he 
[  *611  ]  will  have  the  Stock  *^replaced,  or  the  sum  produced  by  the  sale  of 
it  repaid  to  him  in  money,  with  51.  per  cent,  interest  (c). 

And,  lasth/^  it  is  clear,  that  to  defeat  a  debt  or  agreement  on  the 
ground  of  usury,  the  contract  must  have  been,  originally,  to  pay 
the  principal  with  interest  above  the  legal  rate  (d) ;  for  if  a  demand 
do  not  originate  in,  or  accrue  from,  a  usurious  bargain,  no  nihe- 
quent  reservation  of  illegal  interest,  or  arrangement  for  a  usurious 
security,  will  invalidate  the  original  claim  (e)  :^  although  the  pen- 
alty will  be  incurred  by  taking  usurious  interest  on  such  agree- 
ment. 

And  to  this  principle  the  rule  has  been  referred,  that  an  agree- 
ment to  pay  double  the  sum  borrowed,  or  any  other  penalty,  on  the 
nonpayment  of  the  principal  upon  a  certain  day,  is  not  usurious; 
because  it  is  in  the  power  of  the  borrower  to  discharge  himself,  by 
repaying  the  principal  only  within  the  time  limited  (/).^  And  so» 
if  A.  be  indebted  to  B.  in  80Z.,  and  give  a  promissory  note  for  87t 
38.,  payable  by  four  quarterly  instalments,  (being  the  amount  of 
principal  and  interest  to  the  time  of  the  last  instalment,)  and  it 
be  provided,  that  in  case  default  be  made  in  payment  of  any 
one  instalment,  the  whole  sum  shall  immediately  become  payable ; 
A.  is  entitled  to  recover  the  whole  of  such  sum,^on  default  being 
made  in  payment  of  the  first  instalment,  as  it  was  a  stipulation  be- 
tween the  parties,  in  the  nature  of  a  penalty,  and  not  a  contract 
for  usury  (ff). 

So  it  has  been  held,  that  if  a  bond  be  given  for  principal^  and  le- 
gal interest,  the  mere  proof  that  usui|Ous  interest  was  subsequent- 
ly taken,  will  not  be  regarded  as  evidence  that  there  was  an  original 


(c)  White  V,  Wright,  3  B.  &  C.  273 ;  S. 
C.  6  D.  &  R.  110. 

{d)  Per  Lord  Mansfield,  Floyer  v,  Ed- 
-wards,  Cowp.  112,  115;  and  see  Long  v. 
Storie,  21  L.  J.,  C.  521. 

(c)  Tate  V.  Wellings,  3  T.  R.  539 ;  1 
Saund.  295;  n.  1;  Parr  v.  Eliason,  1 
East,  92 ;  Phillips  v,  Cockayne,  3  Camp. 


119;  Parker  v.  Ramsbottom,  3  B.  &  C. 
257,  270 ;  S.  C.  6  D.  &  R.  138,  161 ;  Gard- 
ner V.  Flagg,  8  Mass.  196;  Patnam  r. 
Woodbridge,  8  Mass.  256. 

(/)  Per  Lord  Mansfield,  Flojer  r.  Ed- 
wards, tupra;  Bac.  Abr.  "Usury,"  (X; 
Hawk.  PL,  c.  82,  s.  19. 

(ff)  WeUs  V,  Girling,  1  B.  &  B.  447. 


1  Troutman  v.  Barnett,  9  Georgia,  30;  Phil.  Loan  Co.  ©.  Tomer,  13  Conn.  249;- 
Johnson  v.  Johnson,  11  Mass.  3o9  ;  Swartwout  t;.  Payne,  19  Johns.  394 :  Rash  0.  Ut- 
ingston,  2  Caines  Ca.  Err.  66 ;  Foltz  v.  May,  1  Bay,  486 ;  Johnson  r,  King,  3  M'Card, 
365;  French  ».  Grindle,  15  Maine,  163;  Farmer  v,  Sewall,  16  lb.  456;  Brittini  «. 
Freemen,  2  Harr.  191 :  Gaither  ».  Farmers  &  Mechanics  Bank  of  Georgetown,  I  Pa- 
ters, (U.  S.)  37.    See  Stebbins  ».  Smith,  4  IHck.  99,  and  n.  1. 

^  See  Lawrence  v,  Cowles,  13  Illinois,  577.  So  where  the  borrower  received  at  par  a 
loan  of  bank  notes,  passing  at  fh>m  two  to  five  per  cent  discount,  but  was  at  liberty 
to  return  them  to  the  lender  at  par  value,  and  to  exempt  himself  from  loss,  the  trans- 
action was  not  deemed  usurious,  it  not  appearing  that  this  privilege  was  a  cover  to 
cloak  a  usurious  design.  Caton  v,  Shaw,  2  Harr.  &  Gill,  13.  See  Barton  r.  School 
Commissioners,  1  Meigs,  585. 
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agreement  for  guch  interest  (A).    But  if  at  the  time  of  the  loan»  a  Ubukt. 
note  be  taken  as  security  for  principal  and  usurious  interest,  it  will  n^S^-^^/ 
be  inferred  that  the  money  was  lent  on  usurious  terms  (f). 

On  the  other  hand,  if  usurious  securities  given  for  a  loan,  have  Suhstitu- 
been  destroyed  by  mutual  consent,  a  promise  by  the  borrower  to  re-  tedBeoun- 
pay  the  principal  and  legal  interest,  is  founded  on  a  sufficient  con-  fected^y 
sideration,  and  is  binding  (k).     So,  the  substitution  pf  a  bond,  secure  original 
ing  principal  and  legal  interest,  for  a  bond  agreed  to  be  cancelled,  usurious 
and  whereby  illegal  interest  was  made  payable,  is  valid  (Z).^    **And  p^gio  1 
it  was  held,  even  before  the  58  Geo.  3,  c.  93,  that  if  A.  give  his  ^  J 

promissory  note,  for  a  usurious  consideration,  to  B.,  who  transfers 
it  to  G.  for  a  valuable  consideration,  without  notice  of  the  usury, 
and  A.  afterwards  gives  a  bond  to  G.  for  the  amount,  the  bond  is 
good  (m). 

But  still  the  general  rule  is,  that  if  parties  enter  into  a  usurious 
agreement,  any  further  security  for  the  illegal  interest,  even  when 
coupled  with  a  distinct  and  valid  debt,  is  void,  unless  there  be  an 
express  agreement  to  expunge  the  original  bad  part  of  the  debt, 
or  forego,  the  excess  of  interest  ;^  and  the  same  rule  holds,  although 
such  new  security  be  founded  on  a  new  settlement  of  accounts  (w). 

So,  a  new  promise  to  pay  a  jHrincipal  sum  originally  lent  on  a 

(A)  Fossil  V.  Brookes,  2  C.  &  P.  318.  Steams,  3  N.  Hamp.  185. 

(i)  Scott  ©.  Nicholl,  4  Dougl.  318.  (m)    Cuthbert  v,  Haley,  8  T.  R  390; 

{k)  Barnes  v.  Hedley,  2  Taunt.  184;  Qeorge  v.  Stanley,  4  Taunt.   683.    See 

and  see  per  PoUock,  C.  B.,  and  Parke,  B.,  Chapman  v.  Black,    2    K  &  Aid.  588. 

FoUett  0.  Moore,  4  Exoh.  410,  415,  416;  Bridge  v.  Hubbard,  15  Mass.  96;  Mann  v, 

Kilbourne  v,  Bradley,  3  Day,  356  ;  Scott  Commission  Co.,  15  John.  56 ;  Yelv.  47  a, 

V.  Lewis,  2  Conn.  132;  Church  v,  Tom-  note;   Kent  v.  Walton,  7  Wendell,  256; 

linson,  2  Conn.  134  note ;  Botsford  v,  San>  Powell  v.  Waters,  8  Cowen,  669. 

ford,  2  Conn.  276;   Bank  of  Monroe  v,  (n)    Tate  v,  Wellings,  3   T.   R.   531; 

Strong,  1  Clarke,  76.  Preston  v,  Jackson,  2  Stark.  237  ;  Chap- 

(/)  Wright  V,  Wheeler,  Peake,  Addl.  Ca.  man  v.  Black,  2  B.  &  Aid.  588. 
175;  S.  C.  1   Camp.  165.  n;   Gibson  v. 

«ii  Miller  V.  HuU,  4  Denio,  101;  Clark  v.  Phelps,  6  Metcalf,  296.  But  the  parties 
cannot,  by  any  transaction  between  them,  render  the  original  usurious  securities 
yalid.  Thus,  where  the  holder  of  a  usurious  mortgage  indorsed  thereon  an  amount 
equal  to  the  sum  included  in  it  for  usury,  the  mortgage  was  still  held  void,  though 
the  indorsement  was  made  with  the  assent  of  the  mortgagor.  Miller  v.  Hull,  4  De- 
nio, 101.  Neither  can  the  usurious  security  be  purged  of  the  usury  by  substituting 
a  new  security  therefor.  Jackson  o.  Jones,  13  Alabama,  121 ;  Judy  v,  Gerard,  4 
McLean,  360 ;  Reed  v.  Smith,  9  Cowen,  647. 

Where,  in  discharge  of  a  debt,  seyeral  notes  were  given,  containing  a  usurious  rate 
of  interest,  cast  on  the  whole  debt,  each  note  was  held  to  contain  its  proportionate 
share  of  the  unlawful  interest.  Tioonio  Bank  v,  Johnson,  31  Maine,  414.  And  pay- 
ments being  made  on  such  notes,  partly  in  cash  and  partly  in  new  notes,  each  of  the 
new  notes  contain  a  portion  of  the  illegal  interest  lb.  If  afterwards  the  balance 
*  due  on  all  the  notes  is  paid  by  a  new  note,  which  also  reserves  illegal  interest,  this 
last  note  will  not  be  regarded  as  containing  the  whole  amount  of  all  the  illegal  inter- 
est included  in  all  the  preceding  notes,  nor  should  the  whole  amount  be  deducted 
from  such  last  note.    lb. 

»  See  Brigham  v.  Marean,  7  Pick.  40 ;  RamsdcU  v.  Soule,  12  Pick.  126 ;  Warren  v. 
Crabtree,  1  GreenL  167  ;  Whipple  v.  Power,  7  Vermont,  457  ;  Wales  v.  Webb,  5  Conn. 
154 ;  Gould,  J.,  in  Botsford  v,  Sandford,  2  Conn.  276,  284 ;  Parker  v.  Bigelow,  14  Pick. 
436 ;  Moncure  v,  Dermot,  13  Peters,  345 ;  Brinkerhoof  v.  Foote,  1  Hoff.  291 ;  Dunning 
V.  Merrill,  1  Clarke,  252  ;  Baggs  v,  Loudenback,  12  Ohio,  153 ;  Jackson  v.  Packard,  6 
Wend.  415.  But  in  Maine,  a  note  given  by  a  stranger  in  payment  of  a  usurious  note, 
and  not  as  a.  substitute  for,  or  renewal  of,  it,  is  valid.  Stanley  v»  Kempton,  30 
Maine,  118. 
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Ububt.        usurious  agreement,  is  not  binding,  unless  all  payments,  beyond 
\^^-N^^^/  the  legal  interest,  are  repaid  or  deducted  (p).     Thus,  where  A.,  be- 
ing indebted  to  the  plaintiff  in  902.  and  20L  upon  a  legal  considera- 
tion, and  in  a  larger  sum  on  usurious  loans,  in  consideration  of  the 
plaintiff  advancing  him  1502.  more  on  legal  interest,  procured  the 
defendant's  acceptances  for  lOOi,  1001,  and  50/.,  in  order  to  secure 
the  whole  balance  due  from  A.  to  the  plaintiff:  it  was  held,  that 
these  bills  were  tainted  by  the  usurious  transactions,  and  could  not 
be  enforced  against  the  defendant,  the  acceptor,  even  to  the  extent 
of  the  debts  untainted  by  usury  (p). 
BonAfidA         By  the  stat.  58  Geo.  3,  q.  93  (j),  "  no  bill  of  exchange  or  pro- 
uaiarious     ^^i^sory  note  shall,  though  it  may  have  been  given  for  a  usurious 
bin,  how     consideration,  or  upon  a  usurious  contract,  be  void  in  the  hands  of 
a^eoted       an  indorsee  for  valuable  considertition,  unless  such  indorsee  had,  at 
therebj.      ^j^^  ^j^j^^  ^f  discounting  or  paying  such  consideration  for  the  same, 
actual  notice  that  such  bill  or  note  had  been  originally  tainted  with 
usury.''     But  it  has  been  held,  under  this  statute,  that  the  holder 
of  ^  bill  who  sues  thereon,  must  prove  that  he  holds  it  for  value, 
so  soon  as  the  defendant  has  shown  that  there  was  usury  betwe^i 
prior  parties  to  the  instrument  (r)} 
Saparate         If  a  contract  for  the  loan  of  money  be  void  on  the  ground  of 
how  affe^<^'  ^^^y,  a  separate  security  for  the  principal  or  interest  only  cannot 
ted  by         be  enforced  (8).     And  it  is  not  material  that  the  usurious  contract 
y^sQij.        is  evidenced  by  means  of  two  separate  instruments,  instead  of  being 
contained  in  one  (f).^ 

There  are  instances,  however,  in  which,  though  more  than  51 
L    ^1^  J  **per  cent,  be  taken  on  the  loan  of  money,  the  statute  does  not  ap- 

(o)  Wickes  v.  Gogerley,  R.  &  M.  123 ;        («)  2  Hawk.  Book  1,  c.  82,  s.  40;  Foun- 

S.  C.  1  C.  &  P.  396.  tain  v.  Grymes,  Cro.  Jac.  262,  508 ;  Rob- 

(p)  Harrison  v,  Hannel,  6  Taunt.  780.  erts  ».  Tremoile,  2  RoU.  48 ;  2  Lot.  7,  8. 

(q)  And  see  6  &  6  WiU.  4,  c.  41.    See        {fy  White  p.  Wright,  3  B.  &  C.  273 ;  8. 

also  the    observations    of  Gibbs,    C.  J.  G.  oD.  &  R.  110;  Jones  v,  Whitney,  II 

Jones  V,  Dayison,  Holt,  257,  258.  Mass.  74. 

(r)  Wyatt  v,  Campbell,  Moo.  &  M.  80.  • 


1  Where  a  note  tainted  with  usury  is  declared  by  statute  to  be  entirely  nuU  and 
Toid,  it  is  voidable  even  in  the  hands  of  a  bond  fide  holder,  unless  some  proTision  of 
law  is  made  to  secure  such  holder.  Sauerwein  v.  Brunner,  1  Harr.  &  OiU,  477 ; 
OdeU  V,  Cook,  2  Bailey,  59 ;  Dewes  t;.  Eastham,  2  Terger,  463 ;  Powell  ».  Waters,  8 
Gowen,  ^90 ;  Nichols  v,  Pearson,  7  Peters,  (U.  S.)  108 ;  Thomas  v.  GatheraU,  5  GiU  & 
John.  23  ;  Knights  v,  Putnam,  3  Pick.  187  ;  Aldrich  v,  Reynolds,  1  Barbour  Ch.  43 ; 
Tucker  v,  "Wilamonicz,  3  English,  167;  Haokley  p.  Sprague,  10  Wendell,  113;  Hen- 
ricks  V.  Andrews,  9  Porter,  10.  But  in  New  Hampshire  it  has  been  decided,  that  the 
maker  cannot  set  up  usury  in  defence,  as  asainst  a  h(m&  fide  holder  of  a  note  without 
notice  of  the  usury.  Young  &.  Berkley,  2  N.  Hamp.  410 ;  Forbes  v.  Marsh,  8  ib.  119 ; 
Williams  v.  Little,  11  ib.  66. 

s  Clark  v.  Badgley,  3  Halsted,  203  ;  Hammond  v,  Hoppin,  13  Wend.  605.  8o  if 
there  be  a  separate  verbal  agreement  to  pay  usurious  interest,  the  note  is  void.  Mer- 
rill V,  Law,  9  Cowen,  65 ;  Macomber  v.  Dunham,  8  Wend.  554. 

Where  money  was  lent  before  repeal  of  Mass.  8t.  Usury,  1783,  c.  66  ,  and  a  note 
^ven  for  it  with  legal  interest,  but  a  verbal  promise  to  pay  usurious  interest ;  held, 
the  latter  promise  did  not  render  the  note  void.  Butterfield  o.  Sadder,  8  Pick.  512. 
But  see  Atwood  v.  Whittlesey,  1  Root.  37.  A  deed  of  trust,  given  to  secure  separate 
ajid  independant  debts,  some  of  which  are  bond  fide,  and  some  are  usurious,  is  good 
to  the  amount  of  the  bond  fide  debts.  Brannock  v,  Brannook,  10  IredeU,  428.  See 
O'Brien  v.  Eenyon,  4  Eng.  Iaw  &  £q:  481. 
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ply,  such  as  where  the  excess  is  bond  fide  contracted  for,  to  cover  rea-  Ubtot. 
sonable  expenses  incident  to  the  transaction  (m).  s^'>^^^ 

Thus,  a  banker,  bill  broker,  or  other  person  who  discounts  a  bill  Charge  for 
(x),  or  an  agent  who  procures  the  acceptance  and  payment  of  bills  t^^Sf*"* 
(y),  may  lawfully  charge  and  take  a  reasonable  commission  or  re-  ed,  al- 
muneration,  besides  legal  interest,  for  his  bond  fide  expenses  and  though 
trouble  ;^  and  a  conveyance  to  bankers  of  growing  timber,  in  trust  ^^^^  ^^ 
to  sell  the  same,  and  to  pay  themselves  a  debt  due  to  them,  with  oent. 
interest,  and  to  pay  over  the  residue,  after  all  expenses,  and  to  re- 
tain 200Z.  for  their  trouble,  is  not  on  the  face  of  it,  usurious  (z). 
But  if  a  loan  be  mixed  up  with  the  transaction,  and  the  compen- 
sation demanded  be   unreasonable,  it  is  a  question  for  the  jury, 
whether  the  commission  be  a  shift/to  obtain  more  than  legal  interest 
for  the  forbearance  (a). 

When  goods   are  taken  in  part  payment  of  money  agreed  to  be  ^^^  ^^^n 
advanced  as  a  loan,  the  presumption  of  law  appears   to  be,  that  no  §Sen  oiT 
usury  was  contemplated ;  and,  consequently,  the  lender  is  not  to  be  disooontof 
called  upon,  in  the  first  instance,  to  show"  the  real  value  of  the  ^^ 
goods.     But  if  it  appear  that  the  borrower  was  compelled  by  the 
lender  to  take  goods  instead  of  cash,  as  part  of  the  loan,  a  suspicion 
arises  that  usurious  interest  was  agreed  for;  and  the  lender  must 
obviate  this  suspicion,  by  showing  that  the  goods  were  fairly  and 
substantially  worth  the  sum  chared  (b).^  * 

So   a  beneficial  lease,  obtained  under  the  influence  of  loans  of  Rule  when 
money  made,  or  expected  to  be  made  by  the  lessee  to  the  lessor,  an  ^^f^ 
embarrassed  man,  was  held  by  Lord  Chancellor  Bedesdale  to  be  a  forms  part 
fraudulent  evasion  of  the  Statutes  of  Usury,  and  an  undue  advan-  of  a  con- 
tage  taken  of  the  lessor,  and  therefore  void  (c).     And  an  agreement  ^^^ 
that,  upon  the  advance  of  money  by  A.  to  B.,  A/ should  assign  to  lease. 
B.  a  lease  of  premises  of  greater  value,  with  a  power  of  redemp- 
tion on  payment  of  the  money,  and  that  in  the  meantime  B.  should 
grant  A.  an  underlease  of  premises,  at  a  greater  rent  than  the  le- 
gal interest  of  the  money,  A.  insuring  the  premises  and  paying  the 
ground-rent  and  taxes,  was  held  to  be  usurious ;  the  assignment 

(ti)  JSx  parte  Goss,  2  Deac.  &  C.  240.  (z)  Palmer  v.  Baker,  1  M.  &  S.  56. 

(z  Hammet  v.  Yea,  1  B.  &  P.  144 ;  Ez        (a)    Masterman    v.    Cowrie,    8  Camp. 

parte  Jones,  17  Yes.  332 ;  Marsh  v.  Mar-  488  ;  Lee  v.  Cass,  1  Taunt  611. 
tindale,  3  B.  &  P.  153 ;  Jones  v.  Davison,         (6)  Davis  v.  Hardacre,  2  Camp.  875  ; 

Holt,  263 ;  Masterman  v.  Cowrie,  3  Camp.  Coombe  w.  Miles,  lb.  653 ;  Pratt  ».  Willey, 

488,  492 ;  Sol&rte  v,  MelviUe,  7  B.  &  C.  1  Esp.  40.    Train  v,  Collins,  2  Pick.  145. 
430.  (c)  See  Sinclair  v.  Stevenson,  10  Moore, 

(y)  Baynes  v.  Fry,  15  Ves.  120.    See  47;  8.  C.  2  Bing.  514;  Drew  v.  Power,  1 

Barretto  v.  Snowden,  5  Wendell,  181.  Sch.  &  Lef.  182. 


1  It  is  not  usury  in  a  bank  authorized  to  deal  in  bills  of  exchange,  to  charge  the 
market  rates  of  exchange  on  time  bills  taken  for  loans  of  money.  Buckingham  v, 
McLean,  13  Howard,  (U.  S.)  161. 

^  Se3  Douglass  «.  M'Chesney,  2  Randolph,  109.  Where  there  is  an  agreement  that 
the  borrower  shall,  instead  of  the  money,  take  the  post  notes  of  the  bank,  which  is 
the  lender,  payable  at  a  future  day  wiUiout  interest,  while  the  post  notes  are  at  a 
discount  of  one  and  a  half  per  cent,  in  ^he  market  at  the  time  of  the  transaction,  it 
is  usurious.  Gaither  v.  Farmers  &  Mechanics  Bank  of  Georgetown,  1  Peters,  (U.  S.) 
87.    gee  l^aok  of  the  U.  States  v,  Oweim,  2  Peten,  (U.  a)  327. 
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TTbubt.        being  intended  as  a  security  for  the  loan,  and  not  as  a  pnrchase  of 
v-^^v-^w  the  lease  (d).^  \ 

[  ^614  ]  ^But  if  the  transaction  amounted  b&nd  fide  to  the  sale  of  an  estate, 
it  would  not  be  usurious  to  provide  in  the  agi-eement  for  the  sale, 
that  the  purchase-monej  should  be  paid  by  instalments,  at  certain 
days,  with  interest,  calculat-ed  at  62.  per  cent. ;  and  promissory  notes 
for  these  sums,  including  the  instalments  and  that  which  was  cal- 
led interest,  but  was  in  substance  part  of  the  price,  would  be  valid 
(e).^  So  a  conveyance  of  premises,  with  an  agreement  to  reoonvey 
at  a  certain  time  at  an  advanced  price,  is  not  usurious,  unless  it  be 
meant  as  a  cover  for  a  loan  of  money  (/).  And  an  agreement  to 
pay  12?.  per  cent,  on  the  amount  of  the  purchase-money  of  a  veKel, 
was  held  not  to  be  usurious,  though  there  was  a  convenant  to  keep 
,  the  vessel  insured  (g)? 

A  contract  for  interest  upon  interest,  or  compound  interest,  has 
been  already  considered  (A). 

If  the  contract  and  loan  be  made  abroad,  and  be  not  usurious  in 
the  country  in  which  they  are  made,  neither  shall  they  be  deemed 
so  in  this  kingdom  (z).* 

In  order  to  render  the  offence  of  usury  complete,  so  as  to  subject 
the  lender  to  the  penalty,  there  must  be  an  actual  receipt  of  the 
^usurious  interest  (k).  But  although  the  penalty  imposed  by  the 
statute  be  not  incurred  until  the  usurious  interest  be  actually  re- 
ceived, the  contract  may  be  void  without  such  receipt  (t) ;  and  so, 
on  the  other  hand,  although  the  contract  be  legal,  the  penalty  will 
be  incurred  by  taking  usurious  interest  upon  a  subsequent  usurious 
bargain  (m). 

Where  usurious  interest  is  reserved  and  made  payable  at  inter- 
vals, it  seems  that  the  complete  penalty  is  incurred  upon  the  first 
receipt  of  such  interest  (n). 

Unless  there  be  a  plea  avering  usury,  the  Court  will  not  take  no- 
tice of  the  fact,  even  on  demurrer  to  a  declaration  which  sets  out 


Contract 
made  a-  ^ 
broad. 

When  the 
offence  is 
complete. 


Usury 
must  be 
pleaded. 


(d)  Doe  d.  Titford  v.  Chambers,  4 
Camp.  1. 

re)  Beete  v.  Bidgood,  7  B.  &  C.  453. 

(/)  Doe  d,  Metcalfe  v.  Brown,  Holt, 
295  ;  Dewar  v.  Span,  3  T.  R.  425. 

iff)  Grigg  «'•  Stoket,  For.  4 ;  cited  by 
Alderson,  J.,  In  the  Matter  of  NaLsh,  7 
Bing.  160 ;  S.  C.  4  M.  &  P.  793. 

(A)  Ante,  6iio. 

(i)  Haryey  v.  Archbold,  3  B.  &  C.  626  : 
5  D.  &  R.  500.  De  Wolf  v.  Johnson,  10 
John.  367. 

{*)  Per  Cnr.,  Smith  v.  Bond,  11  M.  & 


W.  549,  559 ;  Fisher  v.  Beasley,  1  DoogL 
235;  Loyd  v,  WiUiams.  3  WiU.  261; 
Scurry  v.  Freeman,  2  B.  &  P.  331 ;  Mad- 
dock  V,  Hammett,  7  T.  R.  184 ;  Pearson 
V.  M'Gowan,  3  B.  &  C.  700;  &  C.  5  D.  ds 
R.616. 

(0  Smith  V,  Bond,  11  M.  &  W.  549, 
559. 

(m)  Fisher  v.  Beasley,  1  Doagl,  237; 
Floyer  v.  Edwards,  Cowp.  112,  114;  1 
Wms.  Saund.  295  a;  Doe  d,  Metcalf  v. 
Brown,  Holt,  295. 

(n)  Wood  V.  Grimwood,  10  B.  &  C.  679. 


1  See  Tyson  v.  Richard,  8  Harr.  &  John,  109. 

s  Berry  v.  Walker,  9  a  Monroe,  464. 

^  So  the  contract  is  not  usurioos  where  property  is  sold  for  a  certain  price  in  cash, 
and  securities  are  given  for  a  larger  sum,  the  sale  not  to  be  perfected  until  the  cash 
price  fixed  is  made  out  of  a  sale  of  the  securities.    Brooks  v.  Avery,  4  Comstock,  225. 

*  See  Robb  v,  Halsey,  11  Smedes  &  Marsh.  140;  Story,  Conf.  of  Laws,  §  292,  et  seq.; 
Depau  V.  Humphreys,  20  Martin,  1 ;  Chapman  v.  Robertson,  6  Paige,  627,  634.  And 
contracts,  in  reference  to  usury,  are  to  be  govemed  by  the  law  in  f<Ht}e  at  the  time 
they  are  made.    Archer  v.  Putnam,  12  Smec&s  &  Marsh.  286. 
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the  contract  (o).     And,  fonnerly,  a  plea  of  usury  which   did  not  TTsuet. 
show  specially  the  terms  of  the  usurious  contract,  was  bad  on  special  v^^v^-^^ 
demurrer  {p).^     So  a  variance  between  the  averments  *in  the  plea,  [  *615  ] 
and  the  evidence,  with  respect  to  the  terms  of  the  usurious  contract, 
would  be  material  (y).^ 

But  when  a  contract  is  primd  facie  valid,  it  is  not  the  province 
of  the  Court  to  decide  that  it  was  a'  shift  for  usury  ;  and,  on  a  sus- 
picion arising,  it  becomes  a  matter  of  fact  to  be  decided  by  a  jury, 
whether  or  not  the  transaction  was  a  loan  or  forbearance  of  money, 
on  usurious  terms  (r).^ 

3.  Oaming  and  Horse-racing. 

It  seems  that,  at  common  law,  contracts  by  way  of  gaming  were  8&9  Vict 
lawful  («).     But  this  state  of  the  law  was  from  time  to  time  material-  °'  ^^»  "•^®* 

(o)  Ferguson  v.  Sprang,  1  A.  &  E.  676,  (r)    Tate  v.  Wellings,  3  T.  R.  635  ; 

676.    See   1  Saiind.  295  a ;  Enderby  v.  Hammett  v.  Yea,  1  B.  &  P.  151 ;  Mad- 

Gilpin,  5  Moore,  693 ;  Dande  v.  Currep,  1  dock  v.  Rumball,  8  East,  307  ;  Enderby 

Sid.  286.  V.Gilpin.  6  Moore,  671,  694;  Tregoning 

(p)  ffiU  ».  Montagu,  2  M.  &  8.  377.  v.  Attenborough,  4  M.  &  P.  722 ;  S.  C.  7 

But  since  16  &  16  Vict.  c.  76,  s.  61,  it  Bing.  97. 

would  seem  that  a  general  plea  of  usury  {s)  Sherbon  v,  Colebach,  2  Vent.  176. 

would  be  sufficient  The  French  law  *'  does  not  allow  an  ao- 

(o)  1  Saund.  295,  note.  See  Tate  v,  tion  for  a  debt  at  play ;  but  games  proper 
Wellings,  3  T.  R.  638;  Lee  v.  Cass,  1  in  the  exercise  of  feats  of  arms,  foot- 
Taunt,  611.  Forbearance,  from  what  races,  horse  or  chariot  races,  tennis,  and 
day  to  be  stated,  where  cheque  received  other  sports  of  the  same  nature,  which 
in  payment ;  Brooke  v.  Middleton,  1  require  address  and  agility  of  body,  are 
Gamp.  445 ;  Borrodaile  v,  Middleton,  2  excepted — subject  to  Sie  power  of  the 
Id.  63.  Time  of  forbearance  material.  Court  to  reject  the  demand  when  the  sum 
though  laid  under  a  videlicet;  Partridge  appears  to  be  excessive.'' — Code  Civil, 
V.  Coates,  R.  &  M.  153.  Book  3,  tit  3,  chap.  1,  art  1965,  1966. 

1  See  Briggs  v.  Stiles,  14  N.  Hamp.  262 ;  Tappan  v.  Sargeant,  14  N.  Hamp.  299 ; 
Jennings  v.  Wilamonier,  2  English,  277 ;  Tappan  v.  Sabin,  15  N.  Hamp.  79 ;  Par- 
tridge V,  Ely,  15  N.  Hamp.  532  ;  Fay  v.  Grimsteed,  10  Barbour  Sup.  Ct.  321. 

3  In  Knights  v.  Putnam,  3  Pick.  187,  it  is  said  by  Wilde  J.,  to  have  been  frequently 
decided,  that  a  contract  contaminated  with  usury  is  only  voidable  by  the  party  in- 
jured, or  those  claiming  under  him.  See  also  Reading  v.  Weston,  7  Conn.  409 ;  Lloyd 
V.  Scott,  4  Peters,  (U.  S.)  224. 

^  Tyson  v.  Rickard,  3  Harr.  &  John.  -109. '  If  the  usury  is  exposed  on  the  face  of 
the  instrument  securing  the  usurious  interest,  res  ipsa  hquilur;  if  it  does  not  so  ap- 
pear, the  jury  alone  have  the  right  to  investigate  and  judge  6f  the  nature  of  the 
transaction.  Scott  v.  Lloyd,  9  Peters,  446.  See  Thomas  v.  Catherall,  6  Gill  <&  Johns. 
23;  Andrews  v.  Pond,  13  Peters,  66;  Stevens  v.  Davis,  3  Met  211;  Douglass  v. 
M'Chesney,  2  Randolph,  109.    But  where  the  facts  are  agreed  or  found  by  the  jury,  * 

it  is  the  province  of  the  Court,  to  say  whether  they  amount  to  usury  or  not    Strib- 
bling  V.  llie  Bank  of  the  Valley,  6  Randolph,  132. 

It  has  been  held  by  some  of  the  courts  in  this  country,  that  a  party  to  a  negotiable 
note  or  bill  of  exchange  shall  not  be  admitted  as  a  witness  to  prove  -H  usurious. 
Saltmarsh  v.  Tuthill,  13  Howard,  (U.  S.)  229  ;  Bank  of  XJ.  States  v,  Dunn,  6  Peters, 
(U.  a)  61 ;  Bank  of  Metropolis  v.  Jones,  8  ib.  12 ;  Churchill  v.  Suter,  4  Mass.  166 ; 
Jones  0.  Coolidge,  7  Mass.  199 ;  Manning  v,  Wheatland,  10  Mass.  602 ;  Deering  v. 
Sawtel,  4  Greenl.  191 ;  Adams  v.  Carver,  6  Greenl.  390 ;  C^app  v.  Hanson,  16  Maine, 
846 ;  Griffith  v.  Reford,  1  Rawle,  196 ;  Rosenberger  v.  Billing,  16  Penn.  State  Rep. 
278.  See  Rohner  v.  Morning  Star,  18  Ohio,  579 ;  Parke  v.  Smith,  4  Watts  &  Serg.  287 ; 
Davenport  v.  Freemen,  3  ib.  557.  In  other  courts  this  rule  has  been  rejected.  Mitch- 
ell V.  Cotton,  2  Florida,  136 ;  Hogg  v.  Breckenridge,  12  Mis.  369 ;  Richards  v.  Marsh- 
man,  2  Greene,  (Iowa)  217  ;  Haines  v.  Dennett,  UN.  Hamp.  180,  overruling,  Hough- 
ton o.  Page,  1  N.  Hamp.  60 ;  Nichols  v.  Bellows,  22  Vermont,  581 ;  Hunt  o.  Edwards, 
4  Harr.  &  John.  283 ;  Tucker  o.  Wilamonioz,  3  English,  157 ;  Orr  v.  Lacey,  2  Doug. 
280 ;  Townsend  «.  Buah,  1  Conn.  260 ;  Stafford  v.  Bioe,  6  Cowen,  23 ;  Bank  of  Utica 
9.  Hillud,  6  Cowen,  153. 
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GAMINa. 


Bills,  <Seo. 
given  to 
secure 
gaming 
debts. 


Subscrip- 
tion for 
prize  to 
winner  of 
lawfiil 
game. 

[  %16  ] 


niegal 
gaming, 
when  a  de- 
fence to  an 
action  for 
work, 
money 
lent,  «&c. 


ly  altered  by  statute  (t)  ;  and,  at  length,  it  was  enacted,  by  the  8  &  9 
Vict.  c.  109,  s.  18,  "  that  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming,  or  wagering,  should  be  null 
and  void." 

This  enactment,  however,  seems  not  to  apply  to  bills  of  ex- 
change or  promissory  notes  given  to  secure  gaming  debts ;  for,  by 
the  15  th  section,  the  law  as  to  these  securities  is  left  in  the  state  to 
which  it  was  altered  by  the  5  &  6  Will.  4,  c  41.  And  by  this  lat- 
ter statute,  so  much  of  the  stat.  9  Anne,  c.  14,  as  provided,  "  that 
all  notes  and  bills  given  for  any  money  or  other  valuable  thing, 
won  by  gaming,  or  by  betting  on  the  sides  of  such  as  do  game,  or 
for  repaying  any  money  lent  for  such  gaming  or  betting,  or  lent  at 
the  time  or  place  of  such  play,  to  any  person  so  gaming  or  betting, 
should  be  void,"  is  repealed ;  and,  instead  thereof,  it  is  enacted, 
that  every  such  note  or  bill  shall  merely  be  deemed  and  taken  to 
have  been  made,  drawn,  accepted,  or  given  for  an  illegal  considerar 
tion,  but  shall  not  be  absolutely  void.  Such  instruments,  therefore, 
are  void,  except  in  the  hands  of  a  bond-fide  holder,  without  notice  («) 

Nor  does  the  8  &  9  Vict.  c.  109,  apply  to  any  subscription  or  con- 
tribution, or  agreement  to  subscribe  or  contribute,  for  or  towaids 
any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  dinner  of 
any  lawful  game  (w).  And  it  has  been  held,  that  a  foot-race  is  a 
lawful  game  within  the  meaning  of  this  proviso  {x).  So  it  appears, 
that  a  contribution  to  a  sweepstakes,  the  amount  of  which  is  to  be 
awarded  to  the  winner  of  a  lawful  game,  is  protected  by  this  pro- 
viso (y). 

It  appears  that  cricket  (2;),  chess,  bowls,  and  other  games  of  skill, 
were  games  within  the  statute  of  Anne  (a).  But  it  would  seem  that 
the  proviso  contained  in  the  8  &  9  Vict.  c.  109,  s.  18,  extends  to  all 
games  of  mere  skill  (b) ;  and,  indeed,  generally,  to  all  games  which 
were  made  illegal  only  by  virtue  of  the  repealed  statutes  (c). 

If  in  an  action  for  work  and  labor,  it  appear  that  the  defendant 
retain  the  plaintiff  to  play  at  an  illegal  game,  and  that  the  action 
is  brought  to  recover  a  recompense  for  his  having  played  at  such, 
game,  the  plaintiff  will  not  be  entitled  to  recover  {d). 

And  so  it  has  been  held,  that  money  knowingly  lent,  for  the  pur- 
pose of  enabling  the  borrower  to  game  or  play  therewith,  is  not  re- 
coverable (e).^ 


(0  16  Car.  2,  c.  7  ;  and  9  Anne,  c.  14  ; 
repNealed  by  8  &  9  Vict.  c.  109,  s.  15, 
which  also  repeals  so  much  of  the  18  Geo. 
2,  c.  34,  as  relates  to  the  9  Anne,  c.  14« 

(tt)  Per  Cur.,  Hay  r.  Ayling,  16  Q.  B. 
423,  431 ;  20  L.  J.,  Q.  B.  171.  174. 

{w)  See  8.  18. 

(z)  Batty  V.  Marriott,  5  C.  B.  818. 

(y)  lb.  A  horse-race  for  a  sweep- 
stakes of  2/L  each,  was  held  not  to  be 
within  the  9  Anne,  c.  14 ;  Applegarth  v, 
CoUey,  10  M.  &,  W.  723. 

(z)  Hodson  V,  TerriU,  1  C.  &  M.  797 ; 
Jeffreys  v.  Walter,  1  Wils.  220. 


(a)  Sigel  V.  Jebb,  8  Stark.  I.  It  seems 
that  backgammon  was  considered  to  be  a 
lawful  game;  13  Geo.  2,  c.  12,  s.  19. 
See  Bac.  Abr.  "Gaming,"  (B),  "Bil- 
liards;" see  Rex  v.  Badford,  Lofft,  29. 

(6)  See  8  &  9  Vict  c  109,  8.  1. 

(c)  See  Batty  t».  Marriott,  sfq>ra;  the 
game  of  skittles  would,  probably,  be  held 
to  be  lawful  within  this  proviso.  See 
Foot  p.  Baker,  6  M.  &  G.  335. 

(d)  Goates  v.  Button,  3  Stark.  61. 

U)  M'KinneU  r.  Robinson.  3  M.  &  W. 
434.  And  see  Webb  v.  Brooke,  3  Taunt. 
6 ;  Cannan  v,  Bryoe,  3  B.  &(  Aid.  184. 


1  The  value  of  a  horse  lent  to  the  defendant  at  a  gaming  table,  and  delivered  over 
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Bnt,  inasmuch  as  gaining  contracts  are  not  rendered  illegal  hj  Gamikg. 
the  stat.  8  &  9  Vict.  c.  109,  but  only  void  (/),  it  would  probably  be  v^'v-'^^ 
held,  that  an  action  would  lie  to  recover  money  knowingly  paid  by 
the  plaintiflF,  at  the  defendant's  request,  to  a  person  to  whom  the 
former  had  lost  the  amount  by  gaming ;  unless  the  game  itself 
were  illegal,  or  the  money  had  been  won  by  some  fraud  or  unlawful 
device,  so  as  to  render  the  winning  of  it  illegal  under  the  8  &  9 
Vict.  c.  109,  8.  17  (g). 

And  it  is  held,  that  if  money  be  won  at  play,  or  lent  for  the  pur- 
pose of  gambling,  in  a  country  where  gaming  is  not  illegal,  such 
money  may  be  recovered  in  the  courts  of  this  country  (a). 

By  the  statute  14  Geo.  3,  c.  48,  s.  1,  no  insurance  shall  be  made  Insurance, 
on  the  life  of  any  person,  or  an  any  other  event  wherein  the  person 
for  whose  use  or  benefit,  or  on  whose  account  such  policy  shall  be 
made,  shall  have  no  interest,  or  hy  way  of  gaming  or  wagering. 
*And  upon  this  enactment  it  was  decided,  in  Paterson  v,  Powell  (i),  [  *617  ] 
that  an  engagement,  in  consideration  of  40  guineas,  to  pay  1002. 
in  case  Brazilian  shares  should  be  at  a  certain  price,  on  a  certain 
day,  subscribed  by  several  persons,  each  for  himself,  was  void  as  a 
wagering  policy. 

This  species  of  gaming  would  now  appear  to  be  entirely  regula-  Hwse- 
ted  by  the  statute  18  Geo.  2,  c.  34 ;  for  the  statute  13  Geo.  2,  c.  19,  '*«i°«- 
which  provided  that  no  horse  should  be  entered,  or  start  or  run  for 
any  plate,  except  by  the  oumer;  that  no  person  should  enter  and  start 
more  than  one  horse  for  the  same  prize ;  and  that  no  plate,  money, 
or  thing  should  be  run  for,  or  advertised  to  be  run. for,  by  any  per- 
son, unless  such  plate,  prize,  or  sum  of  money  were  of  the  full,  real, 
and  intrinsic  value  of  50Z.  or  upwards ;  and  that  every  race  that 
should  be  run  for  any  plate,  prize,  or  sum  of  money,  should  be  be- 
gun and  ended  on  the  same  day, — ^was  repealed,  as  to  the  above 
provisions,  by  the  3  Vict.  c.  5,  s.  1 ;  whilst  the  enactments  of  the  18 
Geo.  2,  c.  34,  so  far  as  they  relate  exclusively  to  horse-racing,  ap- 
pear not  to  be  aflFected  by  the  8  &  9  Vict.  c.  109  (A). 

And  since  the  repeal  of  the  18  Geo.  2,  c.  19,  it  has  been  held,  ^Hienl©. 
that  a  horse-race  for  money  given  by  third  persons,  by  way  of  prize,  *^ 
is  not  illegal  (J) ;  and  that  a  steeple-chase  for  502.  or  upwards  is  a 
lawful  race,«within  the  18  Geo.  2,  c.  34  (m).     But  where,  to  an  ac- 
tion of  debt  for  money  had  and  received,  the  defendant  pleaded, 

if)  Sect.  18.  that  it  was  quite  clear  that  horse-racing 

g)  See  M'EinneU  v.  Bobinson,  and  **  was  not  intended  to  be  discouraged  '^  by 

Cannan  tr.  Bryce,  ttjqtra ;  Alcinbrook  v.  that  statute ;  lb.  828. 
HaU,  2  Wils.  309.  (0  Applegarth  ».  CoUey,  10  M.  &  W. 

{h)  Quarrier  v.  Colston,  1  Ph.  147.  723. 

(0  2  M.  &  Sc.  399 ;  9  Bing.  320.  («)  Erans  v,  Pratt,  3  M.  AG.  759 ;  4 

(k)  See  B.  16.    In  the  case  of  Batty  v.  Scott,  N.  R.  378. 
Marriott,  5  C.  B.  818,  Wilde,  C.  J.,  said 

by  him  to  the  winner,  was  hdd  to  be  recorerable  by  the  lender,  althongh  lent  for 
the  purpose  of  enabling  Uie  defendant  to  stake  on  the  game.  Carson  «.  Kambert,  2 
Bay,  560. 
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GAxnra^  that  a  certain  race  was  aboat  to  be  ran,  and  that  an  illegal  game, 
called  a  lottery,  was  set  up  by  the  defendant,  for  certain  subscri- 
bers of  12.  each,  in  the  whole  amounting  to  155, — to  be  paid  to  the 
defendant  under  regulations  which  were  in  substance  as  follow: — 
that  the  subscriber  whose  name  should  be  drawn  out  of  a  box,  next 
after  the  name  of  the  horse  which  should  be  placed  first  in  the  race, 
should  be  entitled  to  receive  from  the  defendant  lOCW. ;  and  the 
plea  then  alleged,  that  the  subscriptions  were  paid  by  the  plaintiff 
and  others  to  the  defendant,  and  that  the  plaintiff,  under  the  reg- 
ulations, became  entitled  to  the  1002. :  it  was  held,  that  the  plea 
disclosed  a  transaction  within  the  prohibition  of  the  Lottery  Acts, 
'      10  &  11  Will.  3,  c.  17,  and  42  Geo.  3,  c.  119  (n).i 

4.  Stock- jobbing. 

Stat  7  The  statute  7  Geo.  2,  c.  8  (made  perpetual  by  10  Geo.  2,  c  8,) 

^  eo.  ,  a  ©enacts,  that  all  contracts  and  agreements  upon  which  any  premium 
[  ogi8  ]  shall  be  given  or  paid  for  liberty  to  put  upon  or  deliver,  receive,  ac- 
cept; or  refuse  any  public  or  joint  stock,  or  other  public  aecarities 
whatsoever,  or  any  part,  share,  or  interest  therein,  and  also  all  wa- 
gers, and  contracts  in  the  nature  of  wages,  and  all  contracts  in  the 
nature  of  puffs  and  refusals,  relating  to  the  then  present  or 
future  price  of,  or  value  of,  any  such  Stock  or  securities  as 
aforesaid,  shall  be  void ;  and  all  premiums  or  sums  of  money  given, 
received,  paid,  or  delivered,  upon  any  such  contracts  or  agree- 
ments, or  upon  any  such  wagers,  or  contracts  in  the  nature  of 
wagers,  shall  be  restored  or  paid  to  the  person  who  shall  give, 
pay,  or  deliver  the  same ;  who  shall  be  at  liberty,  within  six  months 
after  the  agreement,  or  laying  the  wager,  to  sue  for  and  recover 
the  same  from  the  person  receiving  them,  with  double  costs  of  suit, 
by  action  of  debt,  founded  on  the  act  (p)  ;  and  in  which  action  it  shall 
be  sufficient  for  the  plaintiff  to  allege  that  the  defendant  is  indebt- 
ed to  the  plaintiff,  or  has  received  to  his  use  the  money  or  premium 
so  paid  or  received,  whereby  the  plaintiff's  action  accrued  to  him  ac- 
cording to  the  form  of  the  statute,  without  setting  forth  the  special 
matter. 
Stock-  Jobbing  in  omnium  is  within  the  above  enactment  (p).     But  it 

Wh^iT^'  has  been  held,  that  dealing  in  lottery  produces  (q),  or  in  Columbian 
tracts  are  bonds  (r),  is  not  prohibited  thereby.  Nor  are  time  bargains  in  the 
vithin  the  foreign  funds  prohibited  thereby  («).  So  it  appears  that  railway 
Btatate.  shares  are  not  joint-stock  within  the  meaning  of  the  act  (t).  And 
although  the  statute  requires  (tt),  that  persons  contracting  or  agree- 

(n)  Allport  V.  Nutt,  1  G.  B.  974.  (r)  Henderson  v,  Bise,  3  Stark.  15%. 

(o)  As  to  tbie  form  of  the  declaration,  (c)  Wells  v.  Porter,  3  Soott,  141 ;  Oak- 
see  analogous  case,  Thistlewood  v.  Cra-  ley  v.  Rigbj,  Id.  194 ;  Elsworth  v.  Gols,  3 
craft,  1  M.  &  S.  600.  M.  &  W.  31. 

(p)  Brown  v.  Turner,  7  T.  R.  630.  (t)  Hewett  v.  Price,  4  M.  &  G.  356. 

(q)  Mortimer  v.  Salkeld,  4  Camp.  42.  (u)  Sect.  8. 

—  I  ■  ■      _       _■ —^^^^ 

I 

1  A  wager  of  sixty  dollars  on  a  horse-race,  is  illegal  in  South  Carolina,  and  no 
action  can  be  sustained  on  such  wager.  Hasket  v.  Wootan,  1  Nott  &  M'C.  ISO.  See 
also  on  the  subject  of  racing,  Brown  v.  Brody,  1  Car.  Law  &  90 ;  Wood  r.  Wood,  2 
Murph.  172 ;  Forrest  v.  Hunt,  2  Murph.  458.  A  note  given  for  a  bet  upon  a  horse- 
raoe  is  absolutely  void  in  MississippL    Martin  c  Terrell,  12  Smedes  &  Marsh.  571. 


Aot' 
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ing  to  sell  Stock  shall  be  actually  possessed  thereof  at  the  time  of  Stock- 
the  contract ;  yet  it  has  been  held,  that  there  is  a  substantial  dlflFerl  '<>*"^«- 
ence  between  a  contract  to  sell,  or  to  transfer  Stock,  and  an  actua-  ^^-^^v^^^ 
sale  or  transfer  thereof;  and  that  it  is  no  answer  to  an  action  to  re- 
cover the  price  of  Stock  actually  sold  and  caused  to  be  transferred, 
that,  at  the  time  of  the  sale  and  transfer,  the  plaintiff  was  not  act* 
ually  possessed  of,  or  entitled  to,  the  Stock  in  his  own  right  (x). 
So,  if  a  principal^  who  contracts  to  sell  Stock  through  the  medium 
of  a  broker,  be,  at  the  time  of  the  sale,  possessed  thereof,  that  is 
sufficient  to  satisfy  the  statute*  although  the  broker  did  not,  at  the 
time  of  the  bargain,  disclose  the  name  of  his  principal  (jf),^ 

And  a  bill  of  exchange  or  promissory  note  given  upon  a  stock- 
jobbing ^transaction,  is  valid  in  the  hands  of  a  third  party,  who  [  *619  ] 
takes  it  for  value  before  it  becomes  due,  and  without  notice  of  the 
illegal  consideration  {£). 

5.  Illogal  Companies  or  Associations. 

By  the  18th  section  of  the  act  6  Geo.  1,  c.  18,— "The  Bubble  ''S^^^^l* 
Act," — it  was  enacted,  "  that  the  undertakings  and  attempts  therein 
described,  and  all  other  public  undertakings  and  attempts  tending 
to  the  grievance,  prejudice,  and  inconveoience  of  the  public,  in  their 
trade,  commerce,  or  other  lawful  affairs,  and  all  public  subscriptions, 
receipts,  payments,  assignments,  transfers,  pretended  assignments, 
and  transfers,  and  all  other  matters  and  things  whatsoever  for  fur- 
thering, countenancing,  or  proceeding  in  any  such  undertaking  or 
attempt;  and  more  particularly  the  acting,  or  presuming  to  act  as 
a  corporate  body  or  bodies ;  the  raising,  or  pretending  to  raise  trans- 
ferable Stock  or  St<x;ks ;  the  transferring,  or  pretending  to  transfer 
or  assign,  any  share  or  shares  in  such  Stock  or  Stocks,  without  legal 
authority,  either  by  act  of  Parliament,  or  by  any  charter  from  the 
Grown,  to  warrant  such  acting  as  a  body  corporate ;  or  to  raise  such 
transferable  Stock  or  Stocks,  or  to  transfer  shares  therein ;  and  all 
acting,  or  pretending  to  act,  under  any  charter  formerly  granted 
from  the  Crown,  for  particular  or  special  pui'poses  therein  expressed, 
by  persons  who  do  or  shall  use,  or  endeavor  to  use,  the  same  charters 
for  raising  a  capital  Stock,  or  for  making  transfers  or  assignments, 
or  pretended  transfers  or  assignments,  of  such  Stock,  not  intended  or 

(z)  >rCallaiit».  Mortimer  (in  error),  9  P.  334:  Greenland  t#.  Dyer,  2  M.  dk  R. 

M.  &  W.  636 ;  8.  C.  6  M.  &  W.  m,  422 ;  Amory  v,  Merryweather,  2  R  &  C. 

(y)  Child  r.  Morley,  8  T.  R.  610.  673 ;  a  C.  4  D.  &  R.  86.    See  Rawlings  v. 

(2)  Day  V.  Stuart,  6  Bing.  109  ;  3  M.  <&  HaU,  1  C.  &  P.  11,  as  to  eridence.  dSw. 

^  An  agreement  to  deliver  a  certain  amount  of  six  per  cent  stock  at  a  future 
period,  for  a  certain  price,  is  lawful,  and  the  vendor  is  not  bound  to  make  the  trans- 
fer without  receiving  the  money.  Gilchrist  v,  PoUock,  2  Yeates,  18.  An  agreement 
to  transfer  stock  at  a  future  day,  the  vendee  advancing  money  on  it  with  no  intent 
to  transfer,  but  merely  to  speculate  in  the  stock,  is  not  void  in  New  York.  Frost  v, 
Clarkson,  7  Cowen,  21.  And  though  the  vendor  own  the  stock  at  the  time,  and  after- 
wards, and  before  the  day  of  delivery,  sell  a  portion  of  it,  it  is  not  affected  by  the 
statute  of  New  York,  (2  R.  L.  187,  §  18,)  which  avoids  the  contract  only  when  the 
vendor  has  not  the  stock  at  the  time  of  the  sale.  Frost  v,  Clarkson,  7  Cowen,  24. 
See  Stebbins  v.  Leowolf,  8  Cuahing,  187 ;  Gram  v.  StebbinSi  6  Paige,  124. 

91 
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Illkgaii  designed  by  sucli  charter  to  be  raised  or  transferred ;  and  all  acting, 
ocMPANiEs.  Qj.  pretending  to  act,  nnder  any  obsolete  charter,  become  void  or 
voidable,  by  non-user  or  abuser,  or  for  want  of  making  lawful  elec- 
tions which  were  necessary  to  continue  the  corporation  thereby  in- 
tended, shall  for  ever  be  deemed  to  be  illegal  and  void,  and  shall 
not  be  practised  or  in  any  wise  put  in  execution." 

By  the  19th  section,  all  such  unlawful  undertakings  were  to  be 
'  deemed  common  nuisances. 

And  the  20th  section  pointed  out  the  mode,  in  which  merchants 
and  traders  might  have  their  remedy  ascainst  the  undertakers, 
b  ^o**'  By  the  6  Geo.  4,  c.  91,  however,  which  recites,  "  that  it  is  expedi- 

ent that  the  several  undertakings,  attempts,  practices,  acts,  matters, 
and  things  in  the  said  act  of  6  Geo.  1,  mentioned,  should  be  ad- 
[  *620  ]  judged  and  dealt  with  in  like  manner  as  the  same  might  have  ®been 
judged  and  dealt  with  according  to  the  common  law,  notwithstand- 
ing the  said  act,"  the  18th,  19th,  and  20th  sections  of  the  6  Geo.  1, 
c  18,  were  repealed ;  and  the  result  of  this  was,  to  leave  in  full 
operation  the  common  law  relative  to  such  schemes  as;  whether  men- 
tioned in  the  6  Geo.  1,  or  not,  could  be  considered  injurious  to  the 
public  welfare  (a). 
Bflfectof         Formerly,  indeed,  it  was  thought  that  the  6  Geo.  1,  c,  18,  was 
this  Btat-    merely  declaratory  of  the  common  law  on  this  subject  (J).     But  it 
^*®'  now  appears  to  be  quite  decided,  that  the  raising  of  transferable 

shares  in  the  stock  of  a  company  is  not,  of  itself,  an  offence  at 
common  law  (c) ;  and  it  would  even  appear  to  have  been  doubted, 
whether  the  mere  presuming  to  act  as  a  corporation  is  of  itself  an 
illegal  act  (d).  But  if  there  were  any  evidence,  that  the  creation 
of  such  assignable  shares  had  been  productive  of  injury  or  incon- 
venience to  the  Queen's  subjects,  that  would  render  their  creation 
illegal  (e).  And  so,  if  it  appeared  that  the  scheme  in  respect  of 
which  such  shares  were  created,  was  one  manifestly  impracticable, 
such  scheme  would  be  held  to  be  a  mere  bubble,  and  illegal  (/). 
Stat.  7&8  Now,  however,  the  formation  of  joint-stock  companies,  established 
no*"  ^  ^^^  "  *  commerical  purpose,  or  purpose  of  profit "  (g),  is  regulated 
by  the  statute  7  &  8  Vict.  c.  110 ;  and  since  that  statute,  the  power 
of  such  companies  to  allot  shares,  or  to  act  as  corporations,  depends 
on  their  being  registered  pursuant  thereto  (A),— except  in  tho  case 


(a)  See  per  Cur.,  Harrison  9.  Heathom,  see,  as  to  a  monopoly  contract,  DuTergier 

6  M.  &  G.  81,  140;  per  Best,  C.  J.,  Da-  v,  Fellowes,  n^a. 

Tergier  v,  Fellowes,  5  Bing.  248 ;  S.  C.  (b)  S^e  Duvergier  9.  FeUowes,  5  Blng . 

(in  error).  10  B.  &  C.  826 ;  in  Dom.  Proc.  248,  267. 

1  C.  &  F.  39.    See  the  decisions  npon  the  (c)    Per  Cur.,  Harrison  v.  Heathoni, 

Bubble  Act,  The  King  v.  Webb,  14  East,  supra, 

406 ;  Pratt  v.  Hutchinson,  15  East,  511 ;  (d)  Per  Cur.,  Garrard  v.  Hardey,  5  M. 

Pavies  v,  Hawkins,  3  M.  &  S.  488;  Nock-  &  G.  471,  484,  remarking  on  the  case  of 

els  V.  Crosby,  3  B.  &  C.  814 ;  S.  C.  5  D.  &  Duvergier  v,  Fellowes,  ttqyra. 

R.  751.    As  to  a   company  formed  by  («)  Harrison  v.  Heathom,  nqm, 

subscription,    and    having    transferable  (/)   Harvey  v.  Collett,  10  Jur.  605, 

shares,  to  carry  on  a  distillery  according  60o,  V.  C.  E. 

to  a  process  for  which  a  patent  had  been  (g)  As  to  what  companies  are  held  to 

,  obtained,  see  Duvergier  v.  Fellowes,  tupra,  be  within  this  description,  see  B^*^. 

Associations  of  insurers;  Strone  v.  Har-  Whitmarsh,  15  Q.  B.  600;  Bear-r. 

vey,  3  Bing.  304.    As  to  subscnptions  to  ley,  21  L.  J.,  Q.  B.  354. 

a  loan  to  a  non-eadstent  ^tate,.  M'Gregor  (h)  See  ss.  23,  25. 
.  p.  Lowe,  1  C.  A  P.  'iOO;  8.  (XK  &  M.  57 ; 
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of  companies,  formed  for  executing  works  whicli  cannot  be  carried  Illboaii 
into  execution  without  the  authority  of  Parliament  ({),     And  rail-  ^^^^^ 
way  companies  which  require  an  act  of  Parliament,  have  been  held    ^^^^^^^^ 
to  be  within  this  exception  (i). 

It  is  hardly  necessary  to  state,  that  a  contract  relating  to  the 
purchase  of  shares  in  an  illegal  association  or  company  cannot  be 
enforced  (Z). 

♦6.  Sales  of  Offices.  [  0621 } 

The  statute  5  &  6  Edw.  6,  c  16,  ss.  2,  3(?n),  avoids  all  agree-  fltat6&6 
ments  for  the  Bale  or  deputation  of  any  office  which  "  in  any  wise  ^^'  ^»  ^ 
touches  or  concerns  the  administration  or  execution  of  justice,  or "    * 
the  receipt,  controlment,  or  payment  of  the  king's  treasure,  money, 
rent,  revenue,  account,  aulnage,  auditorship,  or  surveying  of  the 
king's  tenements  or  customs,  or  any  other  administration  or  neces- 
sary attendance  to  be  had,  done,  or  executed  in  any  of  the  king's 
custom  houses,  or  the  keeping  of  any  of  the  king's  towns  or  for- 
tresses, used  or  appointed  for  a  place  of  strength  and  defence,  or 
which  concerns  or  touches  any  clerkship  to  be  occupied  in  any  court 
of  record  wherein  justice  is  to  be  ministered." 

The  4th  section  provides,  that  the  act  shall  not  extend  to  any 
office  whereof  any  person  is  seised  of  any  estate  of  inheritance; 
nor  to  any  office  of  partnership,  or  of  the  keeping  of  any  park, 
house,  manor,  garden,  chase,  or  forest. 

The  statute  49  Geo.  3,  c.  126,  s.  1,  provides,  "  that  the  statute  of  49  Geo.  3, 
Edw.  4  shall  extend  to  Scotland  and  Ireland,  and  to  all  offices  in  the  ^  ^^^ 
gift  of  the  Crown,  or  of  any  office  appointed  by  the  Crown ;  and  all 
commissions,  civil,  naval,  or  military ;  and  to  aJl  places  and  employ- 
ments, and  to  all  deputations  to  any  such  offices,  commissions,  places, 
or  employments,  in  the  respective  departments  or  offices,  or  under 
the  appointment,  superintendence,  and  control  of  the  Lord  High 
Treasurer,  or  Commissioners  of  the  Treasury,  the  Secretary  of 
Statei,  the  Lords  Commissioners  for  executing  the  office  of  Lord 
High  Admiral,  the  Master-General  and  principal  officers  of  the 
Ordnance,  the  Commander-in-chief,  the  Secretary-at-War,  the 
Paymaster-General  of  the  Forces,  the  Commissioners  of  the  Af- 
fairs of  India,  the  Commissioners  of  the  Excise,  the  Treasurers 
of  the  Navy,  the  Commissioners  of  the  Navy,  the  Commission- 
ers for  Victualling,  the  Commissioners  for  Transports,  the  Commis- 
sary-General, the  Storekeeper-General,  and  also  the  principal  offi- 
cers of  any  other  puhlic  department  or  office  of  government,  in  any 
part  of  the  United  Kingdom,  or  any  of  his  Majesty's  dominions  (n)  ; 
and  to  all  offices,  commissions,  places,  and  employments  belonging  to, 
or  under  the  appointment  or  control  of,  the  East  India  Company." 

The  7th  section  excepts  the  sale  and  exchange  of  certain  offices  in 

(0  Sect.  2.  (fn)  See  Bac.  Abr.  "  Offices ; ''  2  Bl. 

{k)  Lawton  v.  Hickman,  9  Q.  B.  563 ;  Com.  37,  n.  38,  Chit,  edit 

TouDg  V.  Smith,  15  M.  Ss  W.  12S.  (n)  This  extends,  of  course,  to  the  col- 

(l)  Josephs  V.  Pefarer,  8  &  <!^  C.  639 ;  onies.    See  GrenUe  v,  Atkins,  9  &  &  a 

a  C.  5  D.  <fe  R.  542.  462. 
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Sales  of     the  palace,  and  commissions  in  the  army,  according  to  regnlations 
«»™"«-       made  in  that  behalf. 

-^"^^^^^       The  9th  sect,  excepts  offices  excepted  by  the  statute  of  Edw.  6, 

[  **622  J  Oanct  offices  which  were  legally  saleable  before  tne  act  of  the  49 

Geo.  3,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of 

which  such  person  is  possessed,  under  any  patent  or  appointment, 

for  his  life. 

The  10th  and  11th  sections  except  lawful  deputations,  and  annnal 
payments,  out  of  the  fees,  to  any  ^v^on  formerly  holding  the  office. 
What  con-        In  an  old  case  (o),  in  which  the  statute  of  Edw.  6  came  under 
▼Old  with«   consideration,  the  Court  held,  that  where  an  office  is  within  the  stat- 
in these      ate,  and  the  salary  is  certain,  if  the  principal  make  a  deputation,  re- 
■ututes.     serving  a  lesser  sum  out  of  the  salary,  it  is  good.  So,  if  the  profits  be 
uncertain,  arising  from  fees,  if  the  principal  make  a  deputation,  re- 
serving a  sum  certain  out  of  the  fees  and  profits  of  the  office,  it  is 
good  ;  for  in  these  cases  the  deputy  is  not  to  pay  unless  the  profits 
arise  to  so  much.     But  where  the  reservation  or  agreement  is,  not 
to  pay  out  of  the  profits,  but  to  pay  generally  a  certain  sum,  which 
must  be  paid  at  all  events,  such  contract  is  void  by  the  statute. 

And  it  seems  that  a  similar  rule  of  construction  is  to  be  applied 
to  the  49  Geo.  3,  c.  126.  Thus,  in  Greville  v.  Atkins  (p),  it  ap- 
peared that  a  bond, — after  reciting  that  A.  B.  was  colonial  secretary 
of  Tobago,  and  had  appointed  C.  D.  to  be  his  deputy  to  execute  the 
office  and  receive  the  fees,  in  consideration  of  his  paying  thereout 
to  A.  B.  the  annual  sum  of  4502.,  by  equal  half-yearly  payments, 
— was  conditioned  for  the  punctual  payment  of  that  sum,  without 
saying  *'  out  of  fees ; ''  and  the  defendant  pleaded,  that  the  bond 
was  given  in  pursuance  of  an  agreement  to  pay  that  sum  at  all ' 
events  ;  upon  which  issue  was  taken  and  found  for  the  defendant: 
it  was  held  that,  even  supposing  the  agreement  to  be  inconsistent 
with  the  language  of  the  bond,  it  was  competent  to  the  defendant 
to  plead  and  prove  it,  in  order  to  show  that  the  bond  was  given  up- 
on an  illegal  consideration;  and  that  the  fact  found  by  the  jury 
showed  that  the  bond  was  illegal,  and  void  by  virtue  of  the  stat- 
ute. 

So,  in  Austin  v,  Gwinnell  (j)  it  was  decided,  that  the  office  of  derk 
to  the  deputy  registrar  of  the  Prerogative  Court  of  Canterbury, 
was  not  an  office  connected  with  the  administration  of  justice,  with- 
in the  meaning  of  the  stat.  5  &  6  Edw.  6,  c  16,  so  as  to  prevent  its 
being  aliened  or  charged ;  and  that  an  alienation  of,  or  charge  on 
the  profits  of  such  office,  was  not  contrary  to  the  policy  of  the  law 
[  *623  ]  which  restricted  the  alienation  of  the  income  of  *a  public  officer. 
In  that  case  the  Lord  Chief  Baron  said,  that  the  object  of  the  stat- 
ute '*  was  to  prohibit  corrupt  contracts,  by  which  a  right  to  an  office, 
or  a  right  to  exercise  any  of  its  duties,  might  be  obtained,  with  a 
view  that  persons  worthy  of  such  trusts  might  be  advanced  to  them." 
But  his  Lordship  was  of  opinion,  that  the  contract  in  question  had 

(o)  Godolphin  v.  Tudor,  2  Salk.  468,        (p)  9  B.  &  C.  462. 
affirmed  in  Dom.  Proc.  1  Bro.  P.  C.  1S5 ;        (q)  3  T.  <fe  J.  136,  in  the  Ezch.  in 
CulUford  «.  De  Caxdenell,  2  Salk.  466.  equity. 
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no  relation  to  that  sulgect.     For  the  situation  of  the  defendant,  al-  Sales  of 
though  called  an  office,  was  represented  as  being  that   of  a  mere  opkices. 
clerk,  assisting  the  deputy  registrars,  and  receiving  emoluments  ^-^^v^-^ 
for  business  done  at  tlie  pleasure  of  his  superiors :  and,  accordingly, 
it  did  not  appear  to  him  that  he  could  be  considered  an  officer  of 
the  court. 

It  has,  however,  been  decided  that  an  assignment  to  trustees,  of 
all  the  emoluments  and  profits  which,  during  the  life  of  A.,  and  his 
continuing  to  hold  the  office  of  clerk  of  the  peace,  should  arise  or 
become  due  to  him  as  clerk  of  the  peace,  or  in  respect  of  his  office, 
after  deducting  the  salary  or  allowance  of  his  deputy  for  the  time 
being,  upon  trust  to  pay  the  interest  arising  on  certain  debts  due 
from  A.,  and  from  time  to  time  to  render  the  surplus  and  residue, 
after  satisfying  the  trusts,  to  A.,  is  invalid  (r).  So  an  agreement 
by  A.,  for  reward,  to  resign  the  offices  of  "collector  of  assessed  tax- 
es," and  "  sub-distributor  of  stamps  ;"  and  to  use  his  best  endeav- 
ors to  procure  B.  to  be  appointed  to  those  offices,  has  been  held  void 
within  the  above  statutes  («).  And  so  it  has  been  decided,  that  a 
cadetship  in  the  service  of  the  East  India  Company  is  an  office,  com- 
mission, place  or  employment  within  the  third  section  of  the  49 
G^o.  3,  c.  126,  and  that  a  contract  to  procure  a  nomination  or  ap- 
pointment thereto  is  illegal  (t). 

So  we  have  seen,  that  although  the  sale  of  a  public  office,  or  the  Such  con- 
deputation  thereof,  may  not  fall  within  the  enactments  of  these  j^^oj  ™*^ 
statutes,  it  will  be  void  at  common  law,  if  it  be  injurious  to  the  pub-  although 
lie  interest,  and  contrary  to  public  policy  (u).     And,  further,  that  the  not  within 
general  rule,  even  at  common  law,  is,  that  no  action  will  lie  upon  a 
contract  for  procuring  the  appointment  to,  or  for  the  sale  or  relin- 
quishment of,  a  public  office,  if  the  contract  be  concealed  from  the 
party  who  has  a  right  of  appointment  (x). 

And  whenever  the  sale  of  an  office  is  illegal,  a  bond  for  the  price 
(y),  or  a  promise  to  pay  a  commission  or  per-centage,  in  considera- 
tion of  the  promisee  procuring  a  purchaser  for  the  office,  is  not 
binding  (z).^ 

But  still  there  are  some  offices  which  may  be  the  subjects  of  sale.  When  sale 
if  such  sale  take  place  under  the  authority  and  with  the  ^consent  ?^  °®^® 
of  those  who  have  the  power  of  appointment  (a).     And  it  has  been  r  0524  l 
held,  that  a  promise  by  one  of  two  candidates  for  the  office  of  un- 

(r)  Palmer  v.  Bate,  2  B.  &  B.  673.  (z)  lb. 

(t)  Hopkins  v.  Prescott,  4  C.  B.  578.  (y)  Lee  v,  Goleshill,  Cro.  £1.  529. 

(0  Reg.  V.  Charretie,  13  Q.  B.  447  ;  13        (z)  Stackpole  v.  Earle,  2  Wils.  133. 
Jnr.  450.  (a)  Blachford  v.  Preston,  8  T.  R.  92, 

(u)  Ante,  584.  94. 

1  Where  a  person  reoeiyes  a  deputation  to  a  public  office,  which  entitles  him  by 
statute  to  a  certain  per  centage  upon  the  fees  and  emoluments  of  the  office  of  his.. 

Srincipal,  and  on  receiving  his  appointment  enters  into  an  agreement  to  perform  the 
nties  of  his  office  at  a  fixed  salary,  such  agreement  being  in  violation  of  the  act 
against  buying  and  selling  offices,  is  void,  although  it  "be  hot  certain  that  the  stipu- 
lated sum  would  be  less  than  the  per  centage  allowed  by  law.  Tappan  v.  Brown,  9 
Wend.  175.  No  action  Ues  by  the  deputy  for  his  portion  of  the  fees  and  emoluments 
received  by  his  principal,  after  such  corrupt  agreement,  although  he  has  performed 
the  duties  of  the  offioe.    Id.    See  Gray  v.  Hook,  4  Comstock,  449. 


the  stat- 
utes. 
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Sauw  of  der-sheriff,  that,  in  consideration  of  his  opponent  desisting  from  his 
endeavor  to  obtain  such  office  he  would  pay  him  a  sum  of  money, 
is  binding  (6). 

7.  Contraots  made  on  Sundays. 

It  is  enacted  by  the  statute  29  Gar.  2,  c  7,  s.  1  (c)t  that  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever,  shall 
do  or  exercise  any  worldly  labor,  business,  or  work  of  their  ordina- 
ry callings  upon  the  Lord's  Day,  or  any  part  thereof  (works  of  ne- 
oessityi  and  charity  only  excepted)  (d) ;  and  that  every  person  of 
the  age  of  fourteen  years,  offending  in  the  premises,  shall  forfeit 

(6)  Parker  v.  Brown,  Gro.  Jac.  612.  on  Sundays  is   vitbin    this  exception : 

(e)  The  statute  3  Car.  1,  c.  1,  prohibits  Rex  v.  Cox,  2  Burr.  787 ;  Rex  v.  Younger, 

earners  with  horses  from  travelling  upon  6  T.  R.  449 ;  and  see  section  3  of  the  act 

Sundays.    This  extends  to  the  driyer  of  Baking  roUa  on  Sunday  is  within  the  act ; 

a  ran  trayelling  between  two  towns;  Ez  Crepps   v,  Durden,    Cowp.  641.  .See  34 

parU  Middleton,  3  B.  &  C.  164 ;  S.  C.  4  D.  Geo.  3,  c.  61,  as  to  bakers ;  and  11  &  12 

&  R.  824.    A  contract  on  a  Sunday  to  Will.   3,  c.  21,  s.   13,  as  to  watermen, 

take  a  place  in  a  staffe  coach  is  good ;  Mackerel  may  be  sold,  except  during  di- 

Sandiman  v.  Breach,  7  B.  &  C.  96.  yine  service ;  10  &  11  Will.  3,  c.  24,  s,  14 
(d)   Baking  provisions  for  customers 

1  By  a  work  of  "  necessity  '*  as  mentioned  in  the  exception  to  the  prohibition  of 
labor,  business,  or  work,  on  the  Lord's  day,  in  Mass.  Rev.  Stat.  c.  60,  §  1,  is  not  meant 
a  physical  and  absolute  necessity  ;  but  any  labor,  business  or  work,  which  is  morally 
fit  and  proper  to  be  done  on  that  day,  is  a  work  of  necessity  within  the  statute. 
Flagg  V.  Millbury,  4  Cushing,  243.  In  New  Hampshire  the  statute  prohibits  labor, 
business  or  work  in  one's  "  secular  calling ;"  and  the  execution  and  delivery  of  a 
promissory  note  on  Sunday  hau  been  held  to  be  business  of  one's  secular  calling,  and 
therefore  void.    Allen  v.  Deming,  14  N.  Hamp.  133. 

>  No.  45  Amer.  Jurist,  10,  11 ;  Ante,  374,  note,  375,  notes.  No  action  can  be  main- 
tained in  New  Hampshire,  if  it  have  no  other  foundation  than  a  contract  made  on 
Sunday.  Allen  v.  Beming,  14  N.  Hamp.  133.  The  prevailing  opinion  seema  to  be^ 
that  in  that  state  all  secular  contracts  made  on  the*  Sabbath  are  void.  Cloagh  v. 
Davis,  9  N.  Hamp.  500 ;  but  in  this  case,  it  was  held,  that  if  a  note  be  written  on 
Sunday,  and  given  to  an  agent  to  be  delivered  to  the  payee  on  Monday,  who  aeoord- 
ingly  delivers  it,  and  after  the  delivery  the  maker  promises  to  pay  it,  this  will  be  a 
ratification  of  the  note.  See  also  Lovejoy  v.  Whipple,  18  Vermont,  379,  to  the  same 
effect.  But  see  Smith  v.  Bean,  15  N.  Hamp.  577  ;  Allen  v.  Deming,  14  N.  Hamp.  133 ; 
Frost  V.  Hull,  4  ib.  157 ;  Shaw  v.  Dodge,  5  ib.  462  ;  and  see  contra,  Butler  v.  Lae,  II 
Alabama,  885.  In  Pennsylvania,  a  note  given  on  the  Sabbath  is  void,  and  no  aetioa 
can  be  sustained  upon  it.  Kepner  o.  Ecefer,  6  Watts,  231.  So  a  contract  made  on 
Saturday  or  any  other  day  for  the  hire  of  horses,  to  be  used  in  an  excunrion  of  pleaa- 
ure  on  the  Sabbath,  is  void.  Berrill  v.  Smith,  2  Miles,  402.  But  the  hire  of  a  horae 
and  carriage,  on  Sunday,  by  a  son,  to  visit  his  &ther  in  the  country,  is  a  valid  con- 
tract.   Logan  V.  Matthews,  6  Barr,  417. 

All  contracts  in  Vermont  of  an  ordinary  secular  character,  and  which  are  not 
properly  works  of  necessity  or  charity,  if  Anally  consummated  on  the  Sabbath,  ax« 
void.  So  that  no  action  can  be  maintained,  either  upoh  the  contrvct  or  for  the  recov- 
ery of  what  may  have  been  done  under  the  contract  Adams  v.  Gay,  19  Vermont, 
358 ;  Lyon  v.  Strong,  6  Vermont,  219.  A  promissory  note,  executed  upon  Sunday,  in 
consummation  of  a  contract  previously  made,  not  being  a  work  of  necessity  or  chari- 
ty, is  void.  Lovejoy  v.  Whipple,  18  Vermont,  379.  Still  such  contraots  are  not  so  tut 
void,  but  that  they  may  be  reaffirmed  upon  some  other  day.  Adams  v.  Gay,  19  Ver- 
mont, 358. 

A  note,  though  written  and  signed  on  Sunday,  if  not  delivered  till  some  other  day, 
"mil  not  be  void.  Ik)vejoy  v.  Whipple,  18  Vermont,  879 ;  Sumner  r.  Jonea,  24  Ver- 
mont, 317 ;  Barron  v.  Pettes,  18  Vermont,  385.  And  in  all  cases  of  contracts  so  made 
on  the  Sabbath,  where  either  party  has  done  any  thing  in  execution  of  the  conlnet, 
it  is  competent  ibr  him,  upon  aaother  daj,  to  demand  of  the  other  par^  a  xetarn  oC 
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This  statute,  as  it  affects  the  sale  of  goods  on  Sunday,  has  "beeti  Coktbacw 
already  considered  (e).  ^Lm 

8.  Illegal  Charges  on  Benofices. 
It  is  enacted  "by  the  statute  13  Eliz.  c.  20, — ^which  was  repealed  18  Elu.  o. 

(e)  See  ante,  874,  and  notes. 

the  thing  delivered,  or,  where  that  is  impracticable,  compensation  ;  and,  if  the  other 
party  refuse,  the  original  contract  becomes  thereby  affirmed,  and  ihvLS  binding  to  the 
same  extent  as  if  made  on  the  latter  day.  A.dams  v.  Qay,  19  Vermont,  35S ;  Sargent 
V,  Batts,  21  Vermont,  99  ;  Sumner  .9.  Jones,  24  Vermont,  317.  This  is  considered  an 
exception  to  the  general  rule,  in  regard  to  illegal  contracts,  but  is  indispensable  to 
secure  parties  from  fraud  and  overreaching,  practised  upon  Sunday,  by  thoee  who 
know  their  contracts  are  void,  and  that  they  are  not  liable  civiliter  even  for  frauds 
practised  upon  that  day.  lb.  So  a  contract  entered  into  in  a  State  where  there  is  no  >  * 
law  prohibiting  secular  labor  on  the  Sabbath,  is  not  considered  in  Vermont,  so  far 
contra  bonos  morett  as  not  to  form  the  proper  subject-matter  of  an  action  in  the  Courts 
of  Vermont    Adams  v.  Gay,  supra. 

In  Massachusetts,  recovery  was  allowed  on  a  note  made  on  Sunday,  in  Gear  v.  Put- 
nam, 10  Mass.  3p.  But  this  case  turned  on  a  question  of  pleading,  and  is  no  au- 
thority for  the  validity  of  a  note  made  on  Sunday,  not  being  a  work  of  necessity  or 
charity,  where  that  question  is  presented,  gee  Kobeson  v.  French,  12  Metcalf,  24; 
Bosworth  V.  Swansey,  10  Sletcalf,  363 ;  Clapp  v.  Smith,  16  Pick.  247.  In  Bosworth  i». 
Swansey,  10  Metcalf,  363,  it  was  held,  that  a  person  who  travels  on  the  Lord's  day, 
neither  from  necessity  nor  charity,  cannot  maintain  an  action  against  a  town  f  .r  an 
injury  received  by  him,  while  so  travelling,  by  reason  of  a  defect  in  a  highway,  which 
the  town  is  by  law  obliged  to  repair.  Nor  can  the  owner  of  a  horse,  who  knowingly 
lets  him  on  the  Lord's  day,  to  be  driven  to  a  particular  place,  but  not  for  any  pur- 
.pose  of  necessity  or  charity,  maintain  an  action  against  the  hirer  for  an  injury  done 
to  the  horse  by  his  immoderate  driving,  in  consequence  of  which  the  horse  afterwards 
dies ;  although  the  injury  is  occasioned  in  going  to  a  different  place  and  beyond  the 
limits  specified  in  the  contract.  Gregg,  y,  Wyman,  4  Gushing,  322.  And  in  Kobeson 
V.  French,  12  Metcalf,  24,  it  was  farther  decided,  that  an  action  cannot  be  maintained 
for  a  deceit  practised  in  the  exchange  of  horses  on  the  Lord's  day.  Nor  for  a  false 
warranty  made  on  that  day.  See  liobcson  v.  French,  12  Metcalf,  24;  Hulet  v.  Strat- 
ion,  5  Gushing,  539  ;  nor  on  a  bond  executed  and  delivered  on  that  day.  Pattee  v. 
Greely,  13  Metcalf,  284. 

In  Alabama,  where  a  horse  is  sold  on  Sunday,  and  a  note  taken  for  the  purchase- 
money  on  the  same  day,  both  the  sale  and  note  are  void,  and  the  property  in  the 
horse  remains  in  the  vendor.  Dodson  t^.  Harris,  10  Alabama,  666.  See  Butler  v.  Lee, 
XI  Alabama,  885;  Saltmarsh,  v.  Tu thill,  13  Alabama,  390.  So  in  Michigan:  Adams 
V.  Hamell,  2  Douglass,  73.  So  in  Maine :  Towle  v.  Larrabee,  26  Maine,  464 ;  ante, 
374,  note. 

In  Ohio,  the  prohibition  of  "oommon  labor''  embraces  the  business  of  "trading, 
bartering,  sellitfg,  or  buying  any  goods,  wares,  and  merchandise ;"  and  the  ordinance 
of  the  city  of  Cincinnati,  prohibiting  such  **  trading,''  &c.,  on  Sunday,  is  void  as  to 
those  who  conscientiously  do  observe  the  seventh  day  of  t^e  week  as  the  Sabbath. 
Gincinnati  v.  Bice,  15  Ohio,  225.    But  see  Specht  v.  Commonwealth,  8  Barr,  312. 

In  Indiana,  a  replevin  bond,  executed  on  Sunday,  is  void,  its  execution  being  in 
violation  of  the  statute,  which  prohibits  common  labor  on  that  day.  Link  v.  Clem- 
mens,  7  Blackf.  479.  And  for  this  reason,  where  goods  were  replevied  on  Saturday, 
and  the  statute  required  the  replevin  bond  to  be  executed  within  twenty-four  hours 
after  the  replevy,  it  was  held  that  Sunday  should  not  be  counted,    lb. 

In  New  York,  it  was  held,  that  a  transfer  of  personal  property  on  Sunday  was 
▼alid,  and  the  title  to  the  property  passed.  Boynton  v.  Page,  13  Wend.  425.  See 
Styles  V.  Smith,  12  lb.  57.  But  in  an  action  of  deceit  in  the  sale  of  property,  where 
the  sale  took  place  in  the  State  of  Connecticut  on  the  Sabbath,  it  was  held,  that  as  by 
the  laws  of  Connecticut,  all  secular  business  on  the  Sabbath  is  prohibited,  the  action 
could  not  be  sustained,  either  as  founded  on  the  deceit  or  on  the  contract  of  sale. 
Northrop  v.  Foot,  14  Wend.  248. 

In  order  to  avoid  a  note,  made  on  the  Lord's  day,  in  Kentucky,  it  should  appear 
that  the  note  was  made  in  pursuance  of  certain  work  done  on  that  day.  Kay  v.  Cat- 
lett,  12  B.  Monroe,  532.  Where  a  certain  number  of  the  hours  of  the  Sabbath  are 
fixed  upon  by  law,  as  constituting,  and  included  within,  the  Lord's  day,  a  ^ntraet 
cannot  be  avoided  because  made  on  that  day,  except  upon  proof,  that  it  was  made 
within  the  prescribsd  hours.    Nason  p,  Dinimore,  34  Maine,  391. 
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OHAKOEB^  57  Greo.  3,  c.  99  (/), — "  that  all  chargvngs  of  benefices  with  cure, 
thereafter,  with  any  pension  or  with  any  profit  out  of  the  same  to 
be  yielded  or  taken,  other  than  rente  to  be  reserved  upon  leases 
thereafter  to  be  made,  according  to  the  meaning  of  that  act  (^), 
should  be  utterly  void  */'  and  the  intention  of  this  statute  was,  that 
the  rents  reserved  on  permitted  leases  should  be  enjoyed  by  the  in- 
cumbents themselves,  and  not,  by  corrupt  and  indirect  means,  be 
transferred  to  other  uses  (A), 
^f^**  Accordingly  it  has  been  held,  that  a  composition  with  a  clergy- 

tioM  we  i^fl*^?  ii^  consideration  that  his  future  income  may  be  received  by  a 
Toid  under  trustee,  and,  after  providing  for  a  curate,  applied  in  liquidation  of 
this  Stat-  iijg  debts,  is  void  under  this  statute  (i).  So,  a  demise  of  his  ^^bi^ne- 
r  pg25  ■]  fice  by  a  parson,  expressly  to  secure  an  annuity,  is  void  under  this 
*  ^  statute  Qc).     So  where  a  rector,  by  indenture,  demised  his  rectory 

with  the  tithes,  &c.,  to  the  defendant  for  a  certain  term,  if  he,  the 
rector,  should  so  long  live,  at  the  yearly  rent  of  9801 :  and,  as  part 
of  the  transaction,  executed  a  second  indenture,  which  operated  as 
an  equitable  assignment  or  valid  appropriation,  of  so  much  of  the 
said  rent  as  was  necessary  to  pay  certain  debts,  due  from  the  rector 
to  A.  and  B. :  it  was  held  that  such  assignment  was  a  charge  on 
the  benefice  within  the  statute;  and  that  the  demise  was  therefore 
void  (?).  And  so,  if  a  warrant  of  attorney,  given  to  secure  an  an- 
nuity, refer  to  a  deed  which  is  void  under  the  statute,  as  charging 
the  benefice,  and  incorporate  the  terms  of  the  deed ;  or  if  the  objec- 
tion is  in  any  other  way  presented  to  the  notice  of  the  Court  upon 
the  face  of  the  instrument  itself,  it  will  be  void  (m). 

But  where,  in  such  a  case,  a  warrant  of  attorney,  with  a  defeas- 
ance in  the  common  form,  is  given  as  an  additional  security,  so  that 
the  instrument,  upon  the  face  of  it,  is  free  from  objection,  the  Court 
will  not  interfere  to  set  it  aside  (n).  Nor  will  the  Court  look  be- 
yond the  warrant  of  attorney,  for  evidence  of  the  intention  of  the 
parties,  or  read  affidavits  in  proof  of  such  intention  (o). 

And  the  Court  has  refused  to  set  aside  a  warrant  of  attorney, 
given  as  a  collateral  security  by  a  clergyman  on  purchasing  an  annui- 
ty, even  although  it  referred  to  a  bond  which  had  also  been  given 
by  him  to  secure  the  annuity,  and  the  bond  contained  a  reference  to 
a  deed  of  grant,  whereby  the  benefice  was  illegally  charged  (p) — 
the  reason  being,  that  the  reference  to  the  bond  in  the  warrant  of 
attorney,  amounted  to  no  more  than  a  description  of  the  bond,  and 

(f)  Per  Parke,  J.,  in  Doe  d.  Broughton    Salter,  1  R  &  Ad.  673. 

V.  Gully,  9  B.  &  C.  344 ;  4  M.  &  R.  2<30 ;         {I)  Walthcw  v.  Crafts,  6  Exch.  1. 
Shaw  V.  Pritchard,  10  B.  &  C.  241 ;  6  M.         (m)  Alcliin  t;.  Hopkins,  1  Bing.  X.  C 

&  R.  180.  99 ;  and  Saltmarshe  v.  Hewett,  1  A.  ^  E. 

(g)  As  to  the  power  of  incumbents  of  812. 

benefices  to  make  farming  leases,  see  5        (n)  Johnson  9.  Brazier,  1  A.  &E.  634; 

Vict.  Sess.  2,  c.  27.  Gibbons  v.  Hooper,  2  B.  d^  Ad.  734 ;  Brit- 

(A)  Per  Cur.,  Walthew  r.  Crafts,  6  Exch.  ten  v.  Wait,  3  B.  &  Ad.  916. 
1,  22.  (o)  Bendry  v.    Price,    7    DowL    753; 

(t)  Alchin  9.  Hopkins,  1  Bing.  N.  C.  Bishop  v.  Hatch.  Id.  763. 
99.  (p)  Moore  9.  Ramsden,  7  A.  &  E.  398; 

(A;)  Alchin  v,  Hopkins,  1  Bing.  N.  C.  Colebrook  v.  Layton,  4  B.  &  Ad.  578 ;  SL 

99 ;  see  oases  there  cited ;  and  Flight  v,  0. 1  K.  &  M.  374L 
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did  not  incorporate  the  terms  of  the  deed  of  grant  with  the  warrant  ^f*^^ 
of  attorney,  so  as  to  make  the  latter  operate  as  a  charge  on  the 
benefice.  But  if  the  warrant  of  attorney  expressly  authorize  the 
sequestration  of  the  living,  the  Court  will  set  aside  the  warrant  of 
attorney,  as  well  as  the  judgment  and  sequestration  under  it  (q). 
We  have  seen,  however  (r),  that  the  grant  of  an  annuity  by  a 
clergyman,  and  a  covenant  to  pay  it,  may  be  good,  although  the 
**8ame  deed  contain  a  void  charge  upon  his  benefice  as  a  collateral  [  *626  ] 
security. 

9.  Contracts  in  Consideration  of  not  Opposing  a  Bankrupt's  Certificate. 

The  "  Bankrupt  Law  Consolidation  Act"  enacts  («),  "  that  any 
contract  or  security  made  or  given  by  any  bankrupt  or  other  person, 
unto  or  in  trus't  for  any  creditor,  for  securing  the  payment  of  any 
money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration, 
or  with  intent  to  persuade  such  creditor  to  forbear  opposing^  or  to 
consent  to  the  allowance  of  the  bankrupt's  certificate,  or  to  forbear 
to  petition  for  the  recal  of  the  same,  shall  be  void  (t)."^  But  it  has 
been  held,  that  a  security  given  by  a  bankrupt  to  a  creditor,  in  con- 
sideration of  his  forbearing  to  oppose  the  bankrupt's  last  examina- 
tion, is  not  void  under  tliis  section  (u). 

(o)  Newland  v.  Watkin.  9  Bing.  113 ;  6  Vict  c.  122,  s.  40 ;  and  Sierers  t>.  Bos- 

8.  G.  2  M.  &  Sc.  174 ;  and  see  Moore  v.  weU,  3  M.  &  G.  524 ;  Hankey  v,  Cobb,  12 

Ramsden,  7  A.  &  E.  907.  Q.  B.  490;  Rose  v.  Main,  I  Scott,  127; 

(r)  Ante,  602.  Birch  ».  Jeryis,  1  C.  &  P.  879. 

(«)  12  &  13  Vict  c.  106,  8,  202.  (u)  Taylor  v.  Wilson,  6  Exch.  261. 

(0  See  also  6  Geo.  4,  a  16,  s.  125 ;  6  & 

^  Ante,  599,  and  note. 
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•CHAPTER   V. 


OF    THE    USUAL    DEFENCES    TO' ACTIONS    ON 

SIMPLE    CONTRACTS. 


1.  Performance  of  the  Contract,-  and  Ezcnses  for  the  non-performance 

thereof. 

2.  Payment. 

8.  Accord  and  Satisfaction. 

4.  That  a  Bill  of  Exchange,  or  other  negotiable  Secoritj,  has  been  taken 

for  the  Debt. 

5.  Release  of  the  Claim  by  Act  of  the  Party,  or  by. Operation  of  Law. 
'6.  Another  Action  pending — Judgment  recovered,  &c. 

7.  Arbitrament  and  Award. 

8.  Tender  of  the  Debt. 

9.  Statute  of  Limitations. 

10.  Setoff. 

11.  Infancy. 

12.  Coverture. 

18.  Bankruptcy  and  Certificate. 

14.  Discharge  under  the  Insolvent  Act. 


1.  I^ormance  of  the  Contract,  and  Excuses  for  the  nm-^perfcrrMaux 

thereof 


1.  By  whom  the  Contraot  is  to  be  per- 

formed. 

2.  How  it  is  to  be  performed. 

8.  YHien  the  Performance  is  to  take 
plaoe. 


i.  Of  Notice  and  Request  to  perfoim. 

6.  Ezcnses  for  non-performanoe  in  gen- 
eral. 

6.  Of  Rescinding  the  Contract  on  non- 
performance, &c 


Btwbom  1.  The  rule  of  law  is,  that  the  person  who  is  to  be  discharged 

THB  CON-  from  his  liability  upon  a  contract,  by  the  performance  of  a  certain 

S^hL-  *^^»  ^^  impliedly  bound  to  do,  or  cause  to  be  done,  the  act  which  is 

TOBMsa  to  exonerate  him  (a).^    Thus,  if  the  creditors  of  an  insolvent  **debt- 

(a)  Co.  Litt  211  a,  210  b,  220 ;  Bao.    tions/'  174 ;  see  Cheney's  caae,  3  Leon. 
Abr.  "Conditions;"  Bro.  Abr.  "Condi-    260. 


1  As  the  author  has  in  no  plaoe  treated  of  the  perfomanoe  ef  oontraots  to  delinr 
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or  agree  to  receive  a  composition  on  their  respective  debts,  to  be  se-  Bt  whom 
cured  by  the  promissory  notes  of  the  debtor, — payment  of  which  is  '^  "*  ^™^ 
to  be  guarantied  by  a  third  person  ;  it  is  incumbent  on  the  debtor 

specific  artlclea,  or  articles  sold  and  agreed  to  be  deliyered,  it  may  be  conrenient  to 
notice  that  subject  here. 

If  no  place  be  designated  by  the  contract,  the  general  rule  is,  that  the  articles  sold 
are  to  be  deliyered  at  the  place  where  they  are  at  the  time  of  the  sale.  The  store  of 
the  merchant,  the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or  granary  of 
the  farmer,  at  which  the  commodities  sold  are  deposited  or  kept,  must  be  the  place  • 
where  the  demand  and  delivery  are  to  be  made,  when  the  contract  is  to  pay  on  de- 
mand, and  is  silent  as  to  the  place.  This  appears  to  be  the  general  doctrine  on  the 
subject.  2  Kent  (oth  ed.)  505;  Goodwin  v,  Holbrook,  4  Wendell,  380;  LobdelU. 
Hopkins,  5  Cowen,  516 ,  Barr  r.  Myers,  3  Watts  &  Serg.  295  ;  Bronson  v.  Gleason,  7 
Barbour  Sup.  Ct.  472  ;  Rice  v.  Churchill,  2  Denio,  145 ;  Mountjoy  «.  Adair,  1  Smith, 
96.  But  this  rule  may  be  controlled  by  circumstances,  from  which  it  may  be  in- 
ferred that  a  different  place  was  intended  by  the  parties.  Thus  where  goods  are  the 
subject  of  general  commerce,  and  are  bought  to  be  reshipped,  and  the  purchasers 
reside  at  the  place  of  reshipment,  and  have  a  dock  and  store-house,  where  goods  have 
before  been  delivered  by  the  vendor,  it  has  been  held,  that  no  place  of  delivery  being 
named  in  the  contract  of  sale,  which  was  as  follows,  "  to  sell  them  one  boat  load  of 
salt  per  week,  and  deliver  the  same  in  good  order  to  them,"  &c.,  the  dock  of  the  pur- 
chasers was  the  place  of  delivery.    Bronson  v.  Gleason,  supra. 

So  where  a  quantity  of  com  was  sold  to  a  miller,  and  no  place  of  delivery  was 
fixed,  and  a  part  of  the  com  was  delivered  at  the  mill  of  the  purchaser,  that  was 
held  to  be  the  place  of  delivery.  Field  v.  Runk,  2  N.  Jer.  525.  See  Kraft  v.  Hurtz, 
11  Mis.  109.  But  the  common  law  on  the  subject  of  the  delivery  of  specific  articles, 
which  are  portable,  makes  a  distinction  between  the  contract  of  sale,  and  the  con- 
tract to  pay  a  debt  at  another  time  in  such  articles.  In  the  case  of  a  sale  the  deliv- 
ery is  to  be  made  in  the  place  where  the  vendor  has  the  article ;  but  in  the  other 
case  the  weight  of  authority  seems  to  be  in  favor  of  the  rule,  that  the  property,  in 
the  absence  of  circumstances  showing  the  intent  of  the  parties,  is  to  be  delivered  at 
the  creditor's  place  of  residence,  though  the  cases  on  the  subject  are  not  easily  rec- 
oncilable with  each  other.  2  Kent,  (5th  ed.)  506 ;  Aldrich  v,  Albee,  1  Greenl.  120 ; 
Borah  v.  Curry,  12  Illinois,  66.  But  this  rule  may  be  controlled  by  circumstances 
going  to  show  a  different  intent  of  the  parties.  Where  it  appears  by  the  contract 
that  the  articles  are  to  be  delivered  on  demand,  the  first  act  is  to  be  done  by  the  cred- 
itor, who  must  go  to  the  debtor  and  make  the  demand  before  the  latter  is  in  default ; 
and  if  the  demand  is  to  be  made  of  the  debtor  where  the  articles  are,  this  would  im- 

rly  that  the  delivery  may  be  made  at  that  place  upon  the  demand.  See  2  Greenl.  Ev. 
609 ;  2  Kent,  50S.  Under  a  contract  to  deliver  specific  articles  at  a  particular 
place,  other  than  the  residence  of  the  promisee,  it  is  the  duty  of  the  promisor,  after 
making  the  delivery  at  that  place,  to  notify  the  promisee  thereof  without  delay,  and 
until  such  delivery  and  notice,  the  promisee  is  not  in  a  condition  to  object  to  the 
quality  of  the  articles ;  nor  can  the  title  pass.  Newcomb  &.  Cramer,  9  Barbour  Sup. 
Ct.  402. 

If  the  goods  are  eumbroiu,  and  the  place  of  delivery  is  not  designated,  nor  to  be 
inferred  from  collateral  circumstances,  the  presumed  intention  is,  that  they  are  to 
be  delivered  at  any  place,  which  the  creditor  might  reasonably  appoint ;  and  accord- 
ingly it  is  the  duty  of  the  debtor  to  call  upon  the  creditor,  if  he  is  within  the  state, 
and  request  him  to  appoint  a  place  for  the  delivery  of  the  goods.  Barr  v.  Myers,  3 
Watts  de  S.  295 ;  Bean  v.  Stimson,  16  Maine,  49  ;  2  Greenl.  £v.  §  610. 

If  a  note  be  given  for  specific  articles  to  a  creditor,  living  out  of  the  United  States, 
and  no  place  is  designated  for  the  delivery  of  them ;  the  foreign  domicil  of  the  credi- 
tor does  not  absolve  the  debtor  from  the  obligation  of  ascertaining  from  him  the 
place  where  he  will  receive  the  goods.  Bixby  v,  Whitney,  5  Greenleaf,  192.  See 
Bean  v.  Simpson,  16  Maine,  49 ;  Howard  v.  Miner,  20  Maine,  325. 

If  a  promise  be  made  out  of  the  United  States  by  a  foreigner  to  one  living  within 
this  State,  (Maine,)  to  deliver  specific  articles  on  a  fixed  day,  and  no  place  of  delivery 
is  assigned,  it  is  the  duty  of  such  promisor  to  ascertain  from  the  promisee  the  place, 
where  he  will  receive  the  articles.  White  t>.  Perley,  15  Maine,  470.  But  where  a 
contract  is  made  in  one  State  of  the  Union  for  the  payment  of  money,  the  debtor  is 
not  bound  to  go  to  another  State  to  tender  the  money  to  the  creditor.  Allshouse  v, 
Ramsay,  6  Wheat.  631. 

Where  a  party  gave  a  written  promise  to  pay  a  certain  sum  in  one  year  for  a  clock, 
or  interest  on  the  sum  and  tiie  clock  uninjured ;  and  the  writing  purported  to  have 
been  made  at  the  town  where  the  pron^sor  resided,  the  promisee  living  in  another 
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to  tender  such  notes  to  the  creditors,  in  order  to  bar  their  original 
claims,  unless  the  latter  have,  by  their  conduct,  dispensed  with  such 
tender  (6).  So,  if  a  party  has  to  pay  a  sum  of  money,  a  mere  readi- 

(6)  Cranley  v.  Hillary,  2  M.  &  &  120;  lUay  v.  White,  1  C,  &  M.  748. 


state ;  it  was  held,  that  the  place  of  performance  was  the  house  of  the  promisor ; 
that  he  had  an  election  to  pay  money^  or  deliyer  the  clock  and  pay  the  interest,  and 
that  no  action  could  be  sustained  until  after  a  demand,  or  evidence  that  the  promisee 
was  ready  to  receive  performance  at  the  place,  or  that  the  defendant  was  unable  to 
perform  the  contract    Barker  v.  Jones,  8  N.  Hamp.  413. 

When  a  note  is  in  the  alternative,  as,  when  it  is  given  for  the  payment  of  a  certain 
sum  of  money,  within  a  certain  time,  to  be  paid  in  furniture  or  other  specific  arii« 
cles ;  until  the  day  of  payment,  the  payee  has  an  election  to  pay  either  in  money,  or 
in  such  specific  articles ;  but  after  the  day  of  payment  is  past,  his  right  of  election 
is  gone,  and  the  payee's  right  to  demand  the  money  is  absolute.  Church  v,  Feterow, 
Pennsyl.  Rep.  801. 

If  a  person,  having  contracted  to  manufacture  and  deliver  articles  at  a  specified 
time  and  place,  deliver  them  after  the  expiration  of  the  time,  it  will  be  a  sufficient 
performance  of  the  contract,  if  the  other  party  agreed  to  the  postponement,  or  accept- 
ed the  articles,  or  knowing  of  the  delivery  do  not  dissent.  Flagg  v.  Dryden,  7  PicL 
62.  But  where,  having  delivered  part  of  them  after  the  time,  the  other  party,  after 
such  partial  delivery,  mortgaged  the  articles ;  it  was  held  that  the  mortgage,  being 
made  before  a  delivery  of  all  the  articles,  was  no  evidence  of  an  acceptance.    lb. 

A  party  contracting  for  the  sale  and  delivery  of  a  large  quantity  of  any  particular 
item  of  merchandise,  (for  instance,  500  bales  of  cotton),  on  iu  arrival  at  a  particular 
port,  is  not  bound  to  deliver  a  portion  only  of  the  article,  the  whole  not  having  arriv- 
ed. The  vendee  not  being  bound  to  receive,  the  vendor  is  not  obliged  to  deliver  a  quan- 
tity less  than  the  whole ;  the  obligation  being  reciprocaL  Russell  f.  Nicoll,  3  Wend. 
112. 

Where  a  party  contracts  to  deliver  certain  cumbrous  chattels  on  demand^  the  legal 
construction  of  the  contract  is,  that  a  reasonable  demand  is  to  be  made ;  and  any 
facts,  which  show  a  demand  to  have  been  reasonable,  prove,  necessarily,  that  it  was 
made  at  the  proper  place.  Higgins  v,  Emmons,  o  Conn.  76.  See  Denners  r.  Howard, 
Taylor^  149.  Where  a  party  is  under  an  obligation  to  deliver  goods  on  demand,  his 
silence,  upon  a  reasonable  demand  being  made,  is  equivalent  to  a  refusal  to  deliver 
the  goods.  lb.  ^Vhere  a  contract  was  made,  payable  in  labor  withhi  the  year,  to  be 
rendered,  on  articles  famished  to  be  manufactured  by  the  plaintiff,  it  was  held  that 
such  articles  must  be  furnished  seasonably  for  the  manufacture  of  them  within  the 
time  assigned  in  the  contract,  otherwise  the  defendant  would  be  discharged  from  all 
liability  for  the  performance  of  such  labor.  Clement  v.  Clement,  8  N.  Hamp.  210 ; 
Savage  Manuf.  Co.  v.  Armstrong,  19  Maine,  147. 

By  a  contract  between  the  plaintiffs  and  the  defendant,  for  building  the  hull  of  a 
schooner,  it  was  stipulated,  that  the  vessel  should  **be  built,  caulked,  finished  and 
ready  for  the  rigger  to  complete  his  work,  launched  and  deliver^  afloat  in  the  harbor 
of  Edp.n,"  by  the  defendant,  on  or  before  June  1,  1:^33.  It  appeared,  that  it  was  the 
custom  at  Kden  to  rig  vessels  on  the  stocks,  and  that  they  could  be  rigged  at  that 

Sort  with  greater  safety  and  economy  in  that  situation.  It  was  held  that  the  defen- 
ant  was  bound  to  have  the  vessel  ready  for  the  rigger  so  long  lefart  the  first  of  June, 
that  the  rigging  might  be  completed  and  the  vessel  launched  by  that  day.  Curtis  r. 
Brewer,  17  Hck.  613 ;  Atkinson  v.  Brown,  20  Maine,  67. 

A  contract  to  deliver  specific  articles  of  property  to  another  at  a  certain  time  and 

5 lace,  in  discharge  of  a  previous  debt,  is  performed  and  the  debt  satisfied  by  a  ten- 
er  and  delivery  of  the  property  at  the  time  and  place,  although  the  payee  did  not 
attend  to  receive  the  property.  And  no  action  on  the  contract  can  afterwards  be 
maintained  against  the  debtor.  Case  v,  Greene,  5  Watts,  2U2 ;  Robbins  v.  Luce,  4 
Mass.  474 ;  Jewett  v.  Bacon,  6  Mass.  60 ;  Currier  v.  Currier,  2  N.  Hamp.  75 ;  Brown 
V.  Beriy,  14  N.  Hamp.  469 ;  Weld  v,  Hadley,  1  lb.  296.  Such  tender  vests  the  prop- 
erty in  the  creditor.  Barney  v.  Bliss,  1  I>.  Chip.  399  ;  Oilman  v.  Moore,  14  Vermont, 
4^7 ;  Bryant  t;.  Gala,  cited  in  Blish  v.  Granger,  6  Vermont,  343.  'Ihe  plaintiff  con- 
tracted to  deliver  to  the  defendant,  at  a  certain  place,  fVom  300  to  1000  cords  of 
wood,  before  a  certain  time  specified  in  the  contract,  and  it  was  held  that  the  delivery 
of  an  amount  within  the  contract  at  divers  tipies  between  the  date  of  the  contract 
and  the  time  specified  therein,  vested  the  property  in  the  wood  in  the  defendants,  so 
as  to  make  its  destruction  their  loss.  Hunt  v,  Truman,  15  Vermont,  336.  See  Dow- 
ner V,  Sinclair,  15  Vermont,  495. 
Where  there  is  a  contract  for  the  delivery  of  ipedfio  articles  at  a  Ume  and  place 
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ness  to  pay  is  insuflScient  ;  tut  he  is  tound  to  go  to  the  party  who  Bt  whom 
is  entitled  to  receive  the  money,  and  to  pay  or  tender  the  same  to  ^^^^^^"^ 
him,  in  order  to  exonerate  himself  from  liability  (c).     And  so  the 

(e)  Co.  Litt.  sect.  840 ;  Soward  v.  Palm-  not,  of  itself,  operate  as  a  discharge  of 
er,  2  Moore,  276 ;  Cranlcj  v.  Biliary,  2  the  debt ;  Cooper  v,  Phillips,  1  Cr.  M.  & 
M.  <b  S.  122.    A  tender  and  refasal  does    R.  619. 


specified,  the  absence  of  the  promisee  at  such  time  and  place,  does  not  dispense  with 
such  acts  on  the  part  of  the  promisor,  as  are  necessary  to  vest  the  property  in  the 
promisee.  Smith  v.  Loomis,  7  Conn.  110.  The  mere  fact  that  the  promisor  had  the 
articles,  at  the  time  and  place  appointed,  ready  to  be  delivered,  is  not  sufficient  to 
Test  the  property  in  the  promisee.  lb.  To  constitute  a  good  defence  to  an  action  on 
such  contract,  the  articles  must  be  set  apart,  and  designated,  so  as  to  enable  the 
promisee  to  distinguish  them  from  others,  lb.  Therefore,  where  the  defendant  in 
an  action  on  such  contract,  pleaded,  that  he  had  the  articles,  at  the  time  and  place 
appointed,  ready  to  be  delivered,  but  the  plaintiff  did  not  appear  at  the  place  to  re- 
ceive them ;  after  verdict  for  the  defendant  on  such  plea,  it  was  held,  that  the  matter 
pleaded  constituted  no  defence ;  that  the  defendant  should  have  designated  the  arti- 
cles intended  for  the  plaintiff,  and  set  them  apart,  so  as  to  vest  the  property  in  him ; 
and  that  the  defect  was  not  cured  by  the  verdict.  lb; ;  Wyman  v.  Winslow,  2  Fairf. 
893.  So  a  plea  to  an  action  for  not  delivering  goods,  at  a  certain  time  and  place, 
that  the  defendant  ''  was  ready  and  willing  to  deliver  to  the  plaintiff,  at  the  time 
and  place  appointed,  but  the  plaintiff  was  not  there  to  accept,'^  is  bad  on  de- 
murrer. The  plea  should  state  that  the  defendant  wcu  at  the  place  appointed  in  person- 
or  by  agent,  ready  to  deliver,  &c.  Savary  v.  Goe,  3  Wash.  C.  C.  140 ;  M'Connell  t». 
Hall,  Brayt  22.^.  See  Fleming  v.  Potter,  7  Watts,  380.  If  the  condition  of  a  bond 
be  to  deliver  certain  goods,  "in  all  the  month  of  May,'*  the  defendant,  in  order  to  avail 
himself  of  a  readiness  to  perforii\j  must  plead  that  he  was  ready  and  prepared  at  the 
latt  convenient  hour  of  the  laet  day  of  the  month.  Savary  v.  Goe,  3  Wash.  C.  C.  140.  If 
the  condition  of  the  bond  be  not  parcel  of  the  obligation,  as,  if  it  be  to  deliver  certain 
goods,  the  obligation  being  for  money,  it  is  not  necessary  for  the  defendant  to  plead 
uncore  prist,     lb. 

In  the  case  of  Robinson  v.  Batchelder,  4  N.  Hamp.  40,  it  was  held,  that  in  assumpsit 
upon  a  written  contract,  to  deliver  specific  articles  at  a  particular  time  and  place, 
th^e  defendant  may  show  under  the  general  issue,  that  he  had  the  articles  ready  at 
the  time  and  place,  and  that  no  one  came  to  receive  them,  and  that  this  is  a  good 
answer  to  the  action.  And  that  the  defendant  may  show  in  such  a  case,  under  the 
general  issue,  that  the  plaintiff  accepted  part  of  the  articles  before  the  day,  ai^d  this 
will  be  a  good  defence  pro  tanto.  And  further,  that  the  defendant  ma^  show  in  such 
a  case,  that,  subsequently  to  the  making  of  the  contract,  a  parol  agreement  was  made 
between  the  parties,  that  the  articles  should  be  delivered  at  a  different  place,  and  a 
tender  at  such  different  place  will  discharge  the  contract.  But  that  where,  in  such  a 
case,  the  defendant  left  Uie  articles  at  the  place  in  the  custody  of  a  person  who  was 
authorized  to  deliver  them  only  in  case  the  plaintiff  produced  and  gave  up  the  writ- 
ten contract,  the  articles  were  not  ready  at  the  time  and  place  so  as  to  discharge  the 
contract.    Chase  v.  Flanders,  2  N.  Hamp.  417. 

Where  a  right  of  action  has  accrued  for  the  non-delivery  of  an  article,  agreed  to 
be  delivered  in  a  certain  event,  such  right  is  not  defeated  by  a  subsequent  tender. 
Gould  V,  Banks,  8  Wend.  562.  But  if  a  tender  be  subsequently  made,  and  the  party 
to  whom  the  property  was  agreed  to  be  delivered,  places  his  refusal  to  accept  upon 
the  ground  of  the  article  not  being  merchantable,  he  waives  this  right  to  insist  on  the 
former  default.  Id.  In  an  action  on  a  contract  for  the  non-delivery  of  property,  the 
plaintiff  is  at  liberty,  in  answer  to  proof  of  tender^  to  give  evidence  that  the  property 
tendered  was  defective  in  quality.  Id.  On  a  contract  for  the  delivery  of  specific 
articles,  which  are  ponderous  or  cumbrous,  where  it  is  not  designated  in  the  contract, 
and  there  is  nothing  in  the  condition  and  situation  of  the  parties  to  determine  the 
place  of  delivery,  it  is  the  privilege  of  the  creditor  to  name  a  reasonable  and  suitable 
one.  Howard  v.  Miner,  20  Maine,  325.  And  if  the  debtor  be  desirous  of  paying,  he 
should  request  the  creditor  to  appoint  it,  or  deliver  to  him  in  person  at  a  proper 
place.  Id.  The  debtor,  however,  is  not  obliged  to  follow  the  creditor  out  of  the  State 
or  country  to  do  this.  A  reasonable  effort  to  ascertain  his  residence,  and  give  him 
the  notice,  will  be  sufficient.  Id.  If  the  creditor,  being  notified,  refuses  or  neglects 
to  appoint,  or  avoids  and  prevents  the  notice,  the  debtor  may  appoint  a  place  and 
deliver  the  articles  there.    Id.    See  Currier  i».  Currier,  2  N.  Hamp.  75. 

In  an  action  on  a  contract  to  pay  in  specific  articles  not  performed,  the  jury  may 
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acceptor  of  a  bill  or  the  maker  of  a  note  is,  in  general,  liable  there- 
on, although  the  instrument  has  not  been  presented  for  payment; 
it  being  legally  incumbent  upon  the  acceptor  or  maker  to  pay 
it  without  presentment  (d), 

2.  With  regard  to  the  mode  of  performing  a  contract,  but  few  ob- 
servations need  be  made ;  as  it  is  obvious  that  an  agreement  most 
always  be  executed  according  to  its  legal  effect.^  Thus,  if  one  par- 
ty agree  to  deliver  up  a  written  instrument  to  another,  he  is  bound 
to  deliver  up  such  instrument  in  the  same  condition  in  which  it  was, 
at  the  time  he  contracted  to  deliver  it  (e).  And  so,  when  a  lessee 
of  premises  contracted  to  insure  in  the  names  of  A.,  B.,  and  C. ;  it 
was  held  that  this  contract  was  not  performed,  by  insuring  in  their 
names  and  his  own  jointly  (/).   ^ 

When  there  are  several  ways  in  which  the  contract  might  be  pe^ 
formed,  that  one  is  generally  adopted  which  is  the  least  profitable 
to  the  plaintifiP,  and  the  least  burthensomc  to  the  defendant  (g). 

When  a  contract  is  in  the  alternative,  as  that  the  promiser  shall 
do  a  certain  act  "  on  the  1st  of  January,  or  the  1st  of  February;" 
or  shall  "  pay  a  sum  of  money  or  deliver  a  horse  to  the  promisee ;" 
and  one  branch  of  the  alternative  cannot  be  performed,  the  prom- 
iser is  bound  to  perform  the  other  (h).  And,  in  such  cases,  the  right 
to  select  the  mode  of  performance  is  impliedly  vested  in  the  prom- 
iser (i),2 — the  rule  being,  that  "  in  case  an  election  be  given  of  two 

(d)  Chit  jun.  BiUs,  47,  48  ;  Turner  v.  (g)  Per  Mftule,  J.,  Cockbum  r.  Alex- 

Hayden,  4  B.  &  C.  1 ;  6  D.  &  R.  6 ;  S.  C.  ander,  6  C.  B.  791,  814. 

R.  &  M.  215.  -  (A)  Stevens  v.  Webb,  7  C.  &  P.  60, 62. 

(«)  Richardson  v.  Barnes,  4  Exch.  128,  (t)  Layton  v.  Pearce,  1  DougL  16.  per 

132.  Lord  Mansfield,  C.  J.;  see  Penny  r.  Porter, 

(/)   Penniall  v.   Harborne,   11   Q.  B.  2  East,  2. 
368. 

give  damaged  in  money.  Laidler  v.  Hawkins,  2  Har.  &  Gill,  277  ;  Baker  v.  Mftir,  12 
Mass.  121 ;  Lyles  v,  Lyles,  6  Har.  &  J.  273;  Vanhooser  v,  Logan,  3  Scammon,«^; 
Hamilton  v.  Eller,  11  Iredell,  276. 

This  branch  of  the  law  of  contracts  constitutes  the  subject  of  a  separate  treitis, 
by  D.  Chipman,  Esq.  of  the  State  of  Vermont,  entitled,  "  An  Essay  on  the  Law  of 
Contracts,  for  the  payment  of  Specific  Articles,"  published  in  the  year  1822,  p.  iSi 
The  author  of  this  treatise  is  sometimes  confounded  with  the  late  Chief  Justice  of 
the  Supreme  Court  of  that  State,  whose  name  was  Nathaniel  Chipman.  See  fartl»ff 
on  this  subject,  2  Kent,  505,  et  seq ;  2  Grecnl.  Ev.  §  609,  et  acq. 

^  When  a  contract  stipulates  for  the  conveyance  of  lands  or  estate,  or  for  a  title  to 
it,  performance  can  be  made  only  by  the  conveyance  of  a  good  title.  And  when  it 
stipulates  only  for  a  deed,  or  for  a  conveyance  by  a  deed  described,  performance  B 
made  by  giving  such  a  deed  or  conveyance  as  the  contract  describes,  however  def«- 
tive  the  title  may  be.  Hill  v.  Hobart,  15  Maine,  161.  See  Lawi^nce  t.  Dole,  U  Ve^ 
mont,  549. 

•  A  contract  to  make  and  execute  "  a  good  and  sufficient  deed  to  convey  the  tiile  to»i 
premises"  is  not  performed,  unless  a  good  title  te  the  land  passes  by  the  deed.  HiUt 
Hobart,  15  Maine,  164  ;  Pugh  v.  Chesseldine,  11  Ohio,  109.  See  also  Tiuney  f.  Aib- 
ley,  15  Pick.  546  ;  Smith  v.  Haynes,  9  Greenl.  128  ;  Tremaine  o.  Lining,  Wright.  6U; 
Brown  ».  Gammon,  14  Maine,  276;  Stene  v,  Fowle,  22  Pick.  166.  A  contrwrt  "» 
convey  the  land  by  a  deed  of  conveyance,"  for  a  stipulated  J>rice,  is  not  performed  ly 
executing  a  deed  of  conveyance  merely.  The  party  must  be  able  to  convey  such  • 
title  as  the  other  party  had  a  right  to  expect.  Lawrence  t;.  Dole,  11  Vermont,^'- 
Where  a  gun  was  sold,  to  be  paid  for  in  sawing,  it  was  held  that  there coaldbeno 
recovery,  until  logs  were  carried  to  be  sawed,  so  that  the  party  could  fiilfil  his  con- 
tract.   Downer  v.  Frizzle,  10  Vermont,  541. 

8  Smith  V,  Sanborn,  11  Johns.  69 ;  Small  v,  Quincy,  4  GreenL  497 ;  Gil«  r.  Brtd- 
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several  things,  always  he  that  is  the  first  agent,  and  which  ought  to  How  pzb- 
do  the  first  act,  shall  have  the  election  (*)."     ^TThus,  if  A.  agree  to  ^"™- 
re-invest  a  sum  in  the  Three  per  Cent.  Consols,  in  the  name  of  B.,  ^^^^^^T^ 
charging  the  Stock  at  a  certain  price  ;  or  to  pay  the  sum  in  hank  [    ^29  J 
notes  (m  B.  giving  A.  wa:  moniks   notice,  it  is  in  the  election  of  B., 
whether  he  will  have  the  money  re-invested,  or  paid  in  hank  notes  (I). 

And  where  rent  was  reserved  hy  agreement,  "  to  he  paid  quarter- 
ly or  half-quarterly  if  required ;"  and  the  landlord  received  such 
rent  quarterly  for  a  twelvemonth ;  the  Court  seemed  to  incline  to 
the  opinion,  that  he  had  made  his  election  as  to  the  period  of  pay- 
ment, and  that,  therefore,  he  could  not,  without  notice,  distrain  for 
a  half-quarter's  rent  (m). 

But  if  there  he  a  contract  to  deliver  a  certain  quantity  of  goods, 
it  will  not  he  satisfied  hy  showing,  that  the  contractor  was  ready  and 
willing  to  deliver  a  larger  quantity ;  even  although  it  appear  that 
the  party  to  whom  they  were  to  be  delivered,  refused  to  receive  any 
part  of  them  (n). 

3.  When  the  contract  is  silent  as  to  the  time  of  performance,  the  Whbh  it 
law  infers  an  engagement  that  it  shall  be  executed  within  a  reason- 
able time  (o).^    Thus,  in  the  case  of  a  covenant  at  all  times  to  make 

(k)  Co.  Litt  145  a.    By  the  French  one  of  two  things  promised  could  not  be 

law,  "  the  election  belongs  to  the  debtor,  the  subject  of  obligation.'' — Code  Ciyil, 

if  it  have  not  been  expressly    accorded  Book  3,  tit  3,  art  1190. 
to   the   creditor.     A    debtor    may    dls-        (Q  Chippendale  v,  Thurston,  4  C.  &  P. 

charge  himself  by  delivering  one  of  two  98. 

things  promised ;  but  he  cannot  compel        (m)  Mallam  v.  Arden,  10  Bing.  299. 
the  creditor  to  receWe  one  part  of  one,        (n)  Dixon  v.  Fletcher,  3  M.  ^  W.  146 ; 

and  one  part  of  the  other.    An  obliga-  and  see  Gorman  v.  Boddy,  2  C.  &  E.  145, 

tion  is  pure  and  simple,  although  con-  148. 
tracted  in  an  altematiye  manner,  if  the        (o)  See  Sansom  v.  Rhodes,  8  Scott,  544. 


ley,  2  Johns.  Cas.  253 ;  Appleton  v.  Chase,  19  Maine,  79 ;  State  «.  Worthington,  7 
Ohio,  171.  If  one  contract  in  the  alternative  to  do  one  of  two  things  by  a  certain 
day,  he  has,  until  the  day  is  past,  the  right  to  elect  which  of  them  he  will  perform ; 
but  if  he  suffer  the  day  to  elapse  without  performing  either,  his  contract  is  broken 
and  his  right  of  election  lost.  Choice  v,  Moseley,  1  Bailey,  136.  See  also  Shearer  v. 
Jewett,  14  Pick.  232.  An  agreement  may  be  optional  with  one  party,  and  not  so  with 
the  other.  Disborough  v,  Neilson,  3  Johns.  Cas.  81 ;  Peck  v,  Hubbard,  11  Vermont, 
612. 

1  Atwood  V,  Cobb,  16  Pick.  231 ;  Roberts  r.  Beatty,  2  Pennsylv.  63 ;  Phillips  v.  Mor- 
rison, 3  Bibb,  105 ;  Sanger  v.  Hammond,  15  Maine,  40 ;  Howe  v,  Huntington,  15 
Maine,  350 ;  Atkinson  v.  Brown,  20  Maine,  67. 

If  a  contract  or  order,  under  which  goods  are  to  be  Aimished,  does  not  specify  any 
time  at  which  they  are  to  be  delivered,  the  law  implies  a  contract,  that  they  are  to  be 
delivered  within  a  reasonable  time ;  and  no  evidence  will  be  admitted  to  prove  a 
■pecific  time  at  which  they  were  to  be  delivered,  for  that  would  be  to  contradict  and 
vary  the  legal  interpretation  of  the  instrument  Crocker  v.  Franklin  Hemp  and  Flax 
Manuf.  Co.,  3  Sumner,  530. 

What  is  a  reasonable  time,  within  which  a  contract  is  to  be  performed,  where  the 
contract  is  silent  on  the  subject,  is  a  question  of  law.  Atwood  v.  Clark,  2  Greenl. 
249 ;  Hill  v.  Hobart,  16  Maine,  164 ;  Howe  v,  Huntington,  15  Maine,  350 ;  Kingsley  v. 
Wallis,  14  Maine,  57  ;  Murray  v.  Smith,  1  Hawks,  41.  And  it  is  to  be  determined 
by  a  view  of  all  the  circumstances  of  the  case.  Crocker  v,  Franklin  Hemp  and  Flax 
Manuf.  Co.,  3  Sumner,  530. 

Where  a  contract  is  made  for  the  payment  of  specific  articles,  such  as  the  payee 
flhould  select,  at  a  place  designated,  but  no  time  fixed  for  the  payment,  such  articles 
are  payable  on  demand.    RusseU  o.  Ormsbee,  10  Vermont,  274.    And  in  such  case,  if 
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When  to     further  assurance,  a  reasonable  time  to  leyy  a  fine,  as  adyised  bj 
™l^       counsel,  shall  be  allowed  (p).     But,  as  we  have  seen,  where  a  con- 
"  tract  is  to  be  performed  "  directly,"  this  does  not  mean  "  within  a 

reasonable  time,"'  but  "  speedily,"  or  "  as  soon  as  possible  (9)."  ^ 

So  where  the  contract  was,  to  sell  certain  goods  to  the  defendants, 
"  the  said  goods  to  be  delivered  forthwith^  and  the  price  to  be  paid 
by  the  defendants,  in  cash,  in  fourteen  days  from  the  time  of  the 
making  of  the  said  contract ;"  it  was  held,  that  by  the  use  of  the 
word  "  forthwith,"  in  connection  with  the  payment  in  fourteen  days, 
it  was  manifest,  that  the  parties  intended  the  goods  to  be  delivered 
at  some  time  within  the  fourteen  days  (r). 
Time,  how       Where  a  contract  is  to  be  performed  within  or  at  the  expiration 
computed.   Qf  ^  months  the  general  presumption  of  law  is,  that  the  parties 
[  *630  ]  meant  a  hmar,  not  a  calendar  month  («).    But  if  the  context  ^hows 
that  a  calendar  month  was  intended,  the  Court  may  adopt  that 
construction  (^).     And,  in  like  manner,  the  circumstances  in  which 
the  contract  was  made,  or  the  proof  of  some  custom  in  the  place 
where,  or  in  the  trade  with  reference  to  which  it  was  made,  may 
rebut  the  presumption,  and  show  that  a  calendar  month  was  intend- 
ed (w). 
*  In  the  case  of  menjantile  instruments,  however,  the  word  "  month" 

is  understood  to  mean  "  calendar  month  (a;)."^ 

Where,  by  the  contract,  a  party  is  to  have  so  many  day9  for  do- 
ing an  act,  e.  g.,  where  the  charterer  of  a  ship  is  aJlowed  by  the 
charter-party,  so  many  "running-days"  for  loading  the  ship,  the 
days  mean  consecutive  days,  including  Sundays,  unless  there  be  a 
custom  to  the  contrary  (y). 

Where  time  is  to  be  computed  from  an  a(^  to  be  done,  the  mode 

{p)  Pexpoint  v,  Thimbelbye,  1   BoU.        (u)  lb.;  Lang  v.  Gale,  1  M.  &  &  111; 

Abr.  441 ;  1  Ld.  Rajm.  402.    So,  in  the  Barksdale  v,  Morgan,  4  Mod.  185 ;  Joe»> 

case  of  a  coTenant  to  find  security ;  Pee-  lyn  er.  Hawkins,  1  Str.  446  ;  Titos  r.  Lady 

•  ter  V,  Carter,  1  RoU.  Abr.,  tit.  "  Condi-  Preston,  Id.  662 ;  Chitty's  statutes,  til 

tion,"  (D.),  438.  ••  Time,"  1044,  n.;  JoUy  tr.  Toung,  1  Esp. 

{q)  Duncan  v.  Topham,  8  C.  B.  225.  186. 

(r)  ~  "'     ' 

(1> 
Q.  B.  23,  31.    The  word  month  in^  stat-    &  E.  9,  10. 

ute,  passed  since  the  13  &  14  Vict  0.  21,        {y)  Brown  o.  Johnson,  10  M.  &  W.  331, 

B.  4,  prima  fade  means  calendar  month.  834. 

(t)  Simpson  v,  Margitson,  tupra. 


(r)  Staunton  v.  Wood,  16  Q.  B.  638.  (x)  Per  Littledale,  J.,  Res.  tr.  Chawtoo, 

(«)  Per  Cur.,  Simpson  v.  Margitson,  11    1  Q.  B.  247,  250;  Hart  v,  Middleton,  2  G 


the  goods  are  specified,  the  party  agreeing  to  deliver  them  mast  haTe  them  alvayi 
ready  at  the  place.    Bailey  t;.  Simonds,  6  N.  Hamp.  159. 

A  contract  to  convey  a  tract  of  land  so  soon  as  the  suit  then  pending  for  the  titte 
shall  be  decided,  gives  to  the  party  that  agrees  to  convey  aU  the  time  necessary  to 
close  the  litigation  in  all  the  forms  it  may  assume.  Watts  v.  Waddle,  1  M'Lean,  20SL 
If  a  note  be  payable  in  specific  articles  at  a  fixed  time,  at  such  place  as  the  payee 
shall  elect,  if  no  election  be  made  by  him  in  a  reasonable  time  to  enable  the  maker 
to  pay  the  note  before  the  time  of  payment  elapses,  the  maker  may  elect  his  owm 
place  of  payment,  and  notify  the  payee,  and  a  tender  at  such  place  would  be  good. 
Peck  V,  Hubbard,  11  Vermont,  612. 

1  "  Late  in  the  month  of  May  "  was  construed  to  mean  later  than  the  17th  day  ef 
May.    Erskine  v.  Erskine,  13  N.  Hamp.  436. 

>  Thomas  o.  Shoemaker,  6  Watts  &  Serg.  179.  So  in  a  statute.  Bre>w€r  e.  Hanis^ 
5  Grattan,  285 ;  GhurchUl  o.  Merohaats  Bank,  19  Pick.  5St. 
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of  calculating  the  time  must  depend  on  the  circumstances  of  the  Wrw  to 
particular  contract  (z),^    But  it  seems,  that  unless  the  act  to  be  done  *■  ^■"" 
is  ono,  to  which  the  party  to  be  aflfected  by  the  computation  is  par-  '^^*'*' 
ty  or  privy,  the  day  of  doing  the  act  shall  be  excluded  (a).^  v.^^^-%*^ 

So,  where  a  contract  is  to  be  performed  within  a  certain  time  af- 
ter the  date,  or  day  of  the  date,  it  seems  that  the  day  of  the  date 
is  to  be  excluded  (6).^  And  where  goods  were  sold  "  to  be  paid  for 
in  two  months,"  it  was  held,  that  the  vendee  was  to  have  two  entire 
months  in  which  to  make  the  payment,  exclusive  of  the  day  of 
sale  (c)> 

Where  the  performance  is  to  take  place  one  mouth  from  the  date 
of  an  agreement,  and  there  is  a  possible  date,  it  must  be  executed 
accordingly  ;  and  the  month  shall  not  be  computed  from  the  making 
of  the  contract,  although  part  of  the  month  had  elapsed  at  the 
timo  the  agreement  was  entered  into.  But  if,  in  such  a  case,  the 
whole  of  the  month  had  elapsed  when  the  agreement  was  made,  it 
shall  be  intended  that  the  parties  meant  the  act  to  be  done,  within 
a  month  from  the  actual  making  of  the  agreement.*  And  so,  the 
words,  "  one  month  from  the  making  <^hereof,"  or  "  from  henceforth^'^  [  *^31  ] 
in  an  agreement,  impliedly  signify  one  month  from  the  actual  ex- 
ecution, and  not  one  month  from  the  date  of  the  contract  (d).^ 

So  an  agreement  to  pay  a  sum  of  money  ''on  the  29th  day  of 

(z)  Per  Grant,  M.  R.,  Lester  o.  Qftrland,  134, 14L    See  ftirther,  Chittj's  Statutes, 

15  Ves,  247,  248 ;  Wilkinson  v.  Gaston,  9  supra. 
Q.  B.  137,  144.  (b)  lb.;  Pugh  v.  Dake  of  Leeds.  Cowp. 

{n)    Lester    v.    Garland,    tiwra ;    per  714 ;  Watson  v.  Pears,  2  Camp.  294. 
Parke.  B.,  Webb  v.  Fairmaner,  3  M.  &  VV,        (c)  Webb  p.  Fairqianer,  tupra, 

473,  476;  par  Lord  Tenterden,  Pellew  v.  -  U)  See  Styles  t».  Wardle,  4  B.  &  C.908; 

Tha  Inhabitants  of  Wonford,  9  B.  &  C.  S.  C.  7  D.  &  R.  507. 


1  See  O'Conner  t».  Towns,  1  Texas,  107. 

^  The  day  of  the  act  fh)m  which  a  fiiture  time  is  to  be  ascertained  is  to  be  excluded 
fh)m  the  computation.  Weeks  v.  Hull,  19  Conn.  376 ;  Blake  v,  Crowninshield,  9  N. 
Hamp.  30 1-;  Woodbridge  v,  Bridgham,  12  Mass.  403  ;  Henry  v.  Jones,  8  Mass.  463  ; 
Bigelow  V.  Wilson,  I  Hck.  485 ;  Avery  v,  Stewart,  2  Conn.  69  ;  Cornell  v,  Moulton,  3 
Denio,  12 ;  Aiken  v,  Appleby,  1  Morris,  8;  Wiggin  v.  Peters,  I  Metcalf,  127,  129. 

^  Farwell  v.  Rogers,  4  Cushing,  460 ;  Oatman  v.  Walker,  83  Maine,  71 ;  Wiggin  0. 
Peters.  1  Metealf,  127 ;  Winslow  v.  China,  4  Qreenieaf,  298 ;  Homes  9.  Smith,  16  Maine, 
181 ;  Ewing  v.  Bailey,  4  Scammon.  420. 

*  **  Between  two  days,"  is  exclusive  of  both.  Atkins  o.  Boylston  F.  &  M.  Ins.  Co., 
5  Motsalf.  440. 

•  ^  A  contract  to  complete  a  work  by  a  particular  time,  %,  g.,  the  month  of  Novemr 
ber,  means  that  it  shall  be  done  before  that  time.  Rankin  v.  Wood  worth,  3  Pennsylv. 
48.  Where,  by  the  terms  of  a  contract,  one  party  was  to  perform  certain  labor,  and 
the  other,  in  consideration  thereof,  was  to  pay  a  sum  of  money  in  a  certain  months  an. 
action,  commenced  on  the  Uut  day  of  that  month,  is  prematurely  brought  and  cannot  be 
maintained,  although  the  demand  of  the  money  had  been  made  of  the  plaintiff  on 
the  same  day  before  suing  out  the  writ.  Harris  v,  Blen,  16  Maine,  175.  See  Savary 
V,  Goc,  3  Wash.  C.  C.  140.  When  a  day  or  month  is  mentioned  as  antecedent  or  sub- 
sequent to  a  contract,  and  the  precise  day  or  month  is  not  sp3cified,  it  means  the 
time  nearest  to  the  date  of  the  contract.  Whitney  v.  Crosby,  3  Caines,  89.  Where  ft 
note,  dated  loth  July,  is  payable  immediately,  with  interest  fh>m  the  Istday  of  June, 
the  Ist  of  June  next  preceding  is  intended.    Whitney  v.  Crosby^  3  Caines,  89. 

*  Where  a  contract  was  dated  Nuvember  25,  1818,  conditioned  to  pay  money,  if,  at 
the  expiration  of  one  year  from  the  date,  tiie  party,  to  whom  the  money  was  to  be 
p\id,  should  psrform  a  specified  act.  the  doing  of  the  act  by  him  on  the  26/A  day  of 
yuvimher,  1 S 19.  is  a  seasonable  performoAoe,  and  onddea  him  to  the  money.  Ofttmifcn 
n.  Walker,  33  Maine,  67. 
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DEFENCES. 


Whec  to 

BE  PES- 
FCBIIED. 


Contract 
must  be 
performed 
on  the 
day. 


This  right 
may  be 
waived. 


Cases  in 
which  a 
party  may 
be  sued 
before  the 
day. 


February  now  next  ensuing,"  will  be  construed  so  as  to  create  an 
obligation  to  pay,  on  the  29th  of  February  in  the  leap-year  next 
after  the  date  of  the  agreement  (e). 

And  where  an  agreement  was  entered  into  by  an  attorney  with 
another  person,  to  form  a  partnership,  to  commence  absolutely  in 
prcesenti ;  it  was  held  that,  no  express  time  being  fixed  for  the  com- 
mencement of  the  partnership,  it  began  at  once,  although  the  lat- 
ter party  was  not  at  the  time  admitted  as  an  attorney,  and  that 
circumstance  invalidated  the  contract  (/). 

Again  ;  a  contract  must,  in  general,  be  performed  strictly  on  the 
appointed  day,^  even  although  its  non-performance  may  owasion  a 
forfeiture.  Thus,  the  acceptor  of  a  bill  of  exchange  contracts  to 
pay  it  on  the  day  it  becomes  due;  and  the  fact  of  his  having  ten- 
dered the  amount  after  it  became  due,  will  afford  no  defence  to  an 
action  thereon  (g). 

But  still,  the  right  to  insist  upon  such  strict  performance  may  be 
waived,  if  the  party,  on  being  informed  that  the  contract  cannot 
conveniently  be  performed  until  a  future  day,  do  not  object  to  that 
day  being  substituted  as  the  time  for  its  completion  (A). 

It  must  be  borne  in  mind,  however,  that  any  alteration  which  is 
made,  in  the  time  of  performing  a  contract  which  has  been  reduced 
into  writing,  must  likewise  be  in  writing  {%)? 

There  are  cases,  however,  in  which,  although  the  contract  appomts 
a  future  time  for  doing  an  act,  the  party  who  is  to  perform  it  may, 
even  before  the  arrival  of  that  time,  subject  himself  to  an  action, 
by  disabling  himself  from  fulfilling  his  contract.  Thus,  where  a 
party  has  disabled  himself  from  making  an  estate  which  he  has 
stipulated  to  convey  at  a  future  day,  by  executing  a  conveyance  in- 
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(e)  Chapman  v,  Beecham,  3  Q.  B.  723,    223 :  Hume  v.  Peploe,  8  East,  167. 
33.  (A)  Carpenter  t;.  BlandforJ,  3  M.&R. 


(/)  WiUiams  ».  Jones,  7  D.  &  R.  548 ;    93  ;  8.  C.  8  B.  &  C.  676. 
.  C.  6  B.  &  C.  103.  (i)  See  £den  v.  Blake,  13  M.  &  W.  614. 

(ff)  Poole   V,  Tumbridge,  2  M.  &  W.     618. 


1  A  person  is  not  bound  to  perform  an  agreement  on  Sunday.  Delameter  v.  Miller, 
1  Co  wen,  75.  When  the  day  of  performance  of  contracts,  other  than  instruments 
upon  which  days  of  grace  are  allowed,  falls  on  Sunday,  that  day  is  not  counted,  and 
compliance  with  the  stipulations  of  the  contract  on  the  next  day,  (Monday,)  is 
deemed  in  law  a  performance.  Salter  v,  Burt,  20  Wend.  206  ;  Delameter  v.  Miller,  1 
Cowen,  75 ;  Anon.,  2  Hill,  375,  note  (b) ;  Avery  v,  Stewart,  2  Conn.  69 ;  Sands  a 
Lyon,  18  Conn.  18;  Link  v.  Clemmens,  7  Blackf.  479.  See  Kilgour  v.  Miles,  6  Gill* 
Johns.  268 ;  Stead  v.  Dawber,  10  Adol.  &  £11.  57.  Where  a  note  payable  iu  specific 
articles  falls  due  on  Sunday,  a  tender  on  the  Monday  following  is  good.  Barrett  a 
Allen,  10  Ohio,  426.    See  Avery  v.  Stewart,  2  Conn.  69. 

In  Stebbins  v.  Leowolf,  3  Cushing,  137,  where  a  contract  was  made  in  New  York, 
by  parties  resident  in  that  state,  and  to  be  performed  there,  the  Court  in  Ma.<*sachtt* 
setts  held  themselves  bound  by  the  rule  established  in  New  York  as  above  stated,  in 
Salter  v.  Burt,  supra.  But  the  Court  say  ; — "  There  has  not  been  an  entire  uniformity 
of  decision,  in  th»».  various  judicial  tribunals,  as  to  the  time  of  performance  of  a 
contract,  when  the  day  of  maturity  on  the  face  of  the  contract  falls  on  Sunday."  3 
Cushing,  144.  As  to  the  computation  of  time,  where  a  statute  declares  that  an  act 
shall  be  done  within  a  certain  number  of  days,  and  the  last  of  these  di^s  falls  on  a 
Sunday,  a  different  rule  has  prevailed.  £z  parte  Dodge,  7  Cowen,  147 ;  Aldexman  v. 
Phelpsr  15  Mass.  225. 

*  Post,  674,  note. 
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consistent  with  that  estate,  he  commits  a  hreach  of  his  stipulation,  Whbn  to 
and  is  liable  to  be  sued  before  such  day  arrives  (Jc),^  **  ^^: 

And  so,  where  the  plaintiff  declared  on  a  contract  by  the  *^defen- 
dant,  to  assign  to  the  plaintiff  all  his  interest  in  a  term  of  years  ^  ©fioo  i 
then  held  by  him,  on  payment  by  the  plaintiff,  within  seven  years  '•  J 

from  a  day  named,  of  140i. ;  and  the  breach  was,  that  before  the 
seven  yeai*s  had  expired,  the  defendant  assigned  all  his  interest  to  a 
stranger:  it  was  held,  on  special  demurrer,  that  the  breach,  as  laid, 
showed  a  good  cause  of  action, — the  defendant  having  incapacitated 
himself  from  performing  his  contract  (I). 

But  it  is  said,  that  if  an  act  is  to  be  performed  at  a  future  speci- 
fied time,  the  contract  is  not  broken,  by  the  doing  of  something 
wtich  may  merely  prevent  the  performance  thereof  in  the  mean- 
time (m). 


4.  With  regard  to  giving  notice  of  any  fact,   on   the  occurrence  Nonoi, 

WHENK 


of  which  the  right  to  claim  performance  of  a  contract  may  de-  ^^^^^'^ 
pend,  the  general  rule  is,  that  where  the  matter  does  not  lie 
more  properly  within  the  knowledge  of  one  of  the  parties  than 
of  the  other,  such  notice  is  not  requisite,  unless  the  contract 
contain  an  express  stipulation  to  that  effect  (n).  Thus,  if  a  man 
engage  to  do  a  thing  on  the  performance  of  some  act  by  a  stranger, 
or  upon  a  stranger  attaining  the  age  of  twenty-one  years  or  dying  ; 
notice  of  these  events  need  not  be  alleged :  for  they  lie  in  the  de- 
fendant's knowledge  as  much  as  in  that  of  the  plaintiff,  and  he 
ought  to  take  notice  thereof  at  his  peril  (o).  So,  if  A.  be  bound 
to  indemnify  B.  against  the  acts  of  a  third  person,  the  liability 
attaches  without  notice  of  such  acts  from  B.  to  A.  (p). 

But  where  a  specific  act  is  to  be  done  by  a  third  party  named,  or 
even  by  the  obligee  himself,  there  notice  is  requisite  (5'). 

So,  where  a  contract  is  to  bo  performed  "  upon  notice,"  or  "  one 
month  after  notice,"  it  is  necessary  to  give  such  notice. 

So,  where  a  party  contracts  to  do  a  thing,  but  the  act,  on 
which  thb  right  to  demand  performance  of  the  contract  is  to  arise, 
is  indefinite,  the  defendant  is  entitled  to  notice  before  he  can  be 
called  on  to  perform  it  (r).  Thus,  if  the  promise  were,  to  pay 
the  plaintiff  so  much  "  as  another  person  had  given  him  for 
similar  goods  ;"  or  *'  to  pay   him   the   amount  of  damages  he  had 

(*)  1  RolL  Abr.  248,  pi.  1 ;  8  Tin.  Abr.  Parke,  B.,  Dawson  v.  Wrench,  3  Exch. 

225 ;  Co.  Litt.  221  b;  per  Bayley,  J.,  in  359,  362;  Vyse  v.  Wakefield,  6  M.  &  W. 

Ford  V.  Tiley,  6  B.  &  C.  325,  327  ;  9  D.  &  442,  4r>:^  ;  Child  v.  Horden,  2  Bul^t.  144. 

B.  448 ;  which  is  a  strong  case  upon  the  (0)  Harris  v.  Ferrand,   Hardr.   42  ;   2 

above  doctrine.     An  agreement  to  grant  Wms.   Saund.,  supra;  Gable  v.   Moss,   1 

a  future  lease  was  there  held,  under  the  Bulst.  44 ;  Clarke  v.  Child,  4  Freem.  254. 

circumstances,  to  ba  brokan  by  joining  (p)  Cutler  v.  Southern,  1  Sauud.  116 ; 

trustees  in  a  lease  to  another;  although  Lillcy  v.  Hewitt,  11  Prise,  49i. 

an  existing  lease  hvi  not  expired.  {q)  Per  Parke,  B.,  Vyse  v.  Wakefield,  6 

(I)  Lovelock  V.  Franklyn,  8  Q.  B.  371,  M.  &  W.  442,  464. 

(m)  Per  Lord  Denman,  Id.  378.  (r)    lb.;  Haule  t>.  Hemyng,  Cro.  Jao. 

In)  2  Wms.  Saund.   62   a,  n.  4;  per  422. 

1  See  Trask  v.  Vinson,  20  Pick.  Ill ;  Heard  9.  Bowers,  23  Pick.  455 ;  McArthur  v. 
Udd,  5  Ohio,  614. 
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sustained  by  a  battery,"  or  the  like ;  notice  of  the  amount  the 
plairititi*  had  received  from  tlie  third  party,  or  of  the  extent  of  the 
^injury  which  he  had  suffered,  would  be  necessary  («).  And  it  is 
said  that,  in  general,  where  any  option  at  all  remains  to  be  exer- 
cised on  the  part  of  the  plaintiff,  notice  of  his  having  determined 
that  option  ought  to  be  given  (t). 

Notice  by  the  holder  of  a  bill  or  note,  to  the  drawer  or  indorser 
of  the  former,  or  to  the  indorser  of  the  latter,  of  the  non-payment 
thereof  by  the  acceptor  or  maker,  is  required  by  the  Law-Mei> 
chant.  But  the  acceptor  of  a  bill,  or  the  maker  of  a  note  which 
is  made  payable  at  a  banker's,  is  not,  in  general,  entitled  to 
notice  that  it  was  dishonored  on  presentment  at  such  banker's  ; 
because  it  is  the  duty  of  such  a  party,  ^to  see  that  the  money  is 
ready  on  the  presentment  of  the  instrument  (u). 

And  a  reasonable  notice  may  sometimes  be  impliedly  requisite, 
from  the  nature  of  the  particular  case.  Thus,  it  has  been  held, 
that  a  theatrical  performer  who  was  called  on,  in  consoqnei:ce  of 
the  illness  of  another  actor,  to  resume  a  part  in  which  he  had 
acquired  celebrity,  was  entitled  to  reasonable  notice,  before  the 
time  Avhen  the  required  performance  was  to  take  place  ;  although 
the  contract  by  which  he  was  engaged,  contained  no  stipulation 
that  such  notice  should  be  given  (x),^ 

Unless  there  be  an  express  stipulation  ^  in  the  contract,  or  it  be 
requisite  from  the  peculiar  nature  thereof,  that  a  reqnest  or  demcmd 
of  performance   shall  be  made,^  such   request  or  demand  is  not 

(*)  1  Chit.  PI.,  6th  edit.  328.  (u)  Turner  v.  Hayden,  4  B.  &  C.  1 ;  6 

.   (0  Per  Parke,  B.,  V>Be  v.  Wakefield,    D.  &  R.  o. 
gti^a.  (x)  Graddon  ».  Price,  2  C.  &  P.  610. 


^  If  a  person  contract  to  do  a  thing  on  demand,  or  on  notice,  he  will  be  entitled  to 
a  reasonable  time,  in  which  to  do  the  thing,  after  a  demand  mnde  or  notice  giren. 
Baker  v,  Mair,  12  Mass.  121.  See  Newcomb  v.  Bracket,  IG  Mass.  161 ;  Eames  ».  Sav- 
age, 14  Mass.  425. 

On  an  agreement  on  the  22d  of  August,  to  deliver  a  quantity  of  proper^  between 
the  1st  of  October  and  the  Ist  of  December,  to  be  paid  for  on  delivery  at  a  certain 
plaoe,  with  liberty  to  the  vendee  to  have  the  quantity  increased  on  giving  reasonable 
notice,  held,  that  th6  vendee  was  bound  to  give  the  notice  before  the  1st  of  October, 
and  prove  that  he  was  ready  to  pay  for  the  increased  quantity.  Topping  9.  Root,  5 
Ck>wen,  404.  A  party  who  has  contracted  to  deliver  specific  articles  on  demand, 
■hould  always  be  ready  to  deliver  them  at  his  dwelling-house  or  place  of  business ; 
and  if  he  be  absent,  a  demand  at  his  dwelliDg-house  will  be  sufiicient.  Mason  v. 
Biggs,  16  Mass.  463.See  Rice  v.  Churchill,  2  Denio,  146. 

MVhere  two  defendants  had  received  payment  in  full  for  a  tract  of  land,  and  had 
given  bond  to  the  plaintiff,  conditioned,  that  they  should,  "  in  a  reasonable  time  after 
request,  make  and  ezeoute  to  the  plaintiff,  or  his  assigns,  a  good  and  sufficient  deed 
to  convey  the  title  to  said  premises,"  a  request  for  the  deed  may  be  good,  without 
the  production  of  the  bond  at  the  time.  Hill  v.  Ilobart,  16  Maine,  164.  The  making 
of  a  subsequent  demand  is  no  waiver  of  a  prior  one.  lb.  Where  several  jointly 
undertake  the  custody  of  goods,  and  promise  to  deliver  them  on  demand,  it  is  enough 
to  demand  them  of  one  of  the  bailees,  and  on  his  refusal,  an  action  lies  for  the  sher- 
iff against  both.    Griswold  v.  Plumb,  3  Mass.  298 ;  M'Farland  v.  Crary,  8  Cowen,  2.53. 

*  Where  no  time  is  fixed  in  tlie  contract,  or  by  other  agreement  between  the  parties, 
either  express  or  implied,  for  the  doing  of  a  thing,  a  request  is  essential  to  the  cause 
of  action.  Boody  v.  Rut.  &  Burling.  R.  B.  Co.,  24  Vermont,  660.  A  note  given  by 
one  who  keeps  a  saw-mill  and  lumber-yard,  for  an  amount  "  payable  in  lumber  at 
cash  prices  when  called  for,"  without  mentioning  any  day  or  place  of  payment,  is 
payable  on  demand  at  the  mill-yard,  and  a  special  demand  must  be  made  there  be- 
ibre  suit  lurought.    Rloe  v,  Churchill,  2  Benio,  14^.    But  a  peraonal  demand  of  ihB 
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essential  to  complete  the   cause    of  action  (y) ;    but   the    party   is  Noticb, 
bound  to  perform  his  contract   without  being  required  so  to  do, —  L^!^.^^ 
as  in  the  common  case  oi  a  contract  to  pay  a  sum  of  mpney,  gen- 
erally, or  upon  a  certain  day  (z).^ 

And,  accordingly,  the  opinion  attributed  to  Buller,  J.,  in  the 
report  of  the  case  of  Bach  v.  Owen  (a), — namely,  that,  in  the 
case  of  an  agreement  between  A.  and  B.  to  exchange  horses,  the 
plaintiff  was  bound  to  show  that  he  requested  the  defendant  to 
deliver  the  horse,  which  he,  the  plaintiff,  was  to  receive,— cannot, 
as  it  seems,  be  regarded  as  correct  ;  except  on  the  supposition, 
that  the  contract  really  was,  to  deliver  on  request  (i). 

And,  even  where  the  contract   is   to  deliver  goods   on  request 
^at  a  certain  price,  the  vendee   need   only  aver  and  prove  a  request  [  «684  ] 
to  deliver  and  a  readiness   to  pay   the  price,  without  showing  that 
it  was  tendered  (c).^ 

But  an  action  does  not  lie  against  an  agent  for  not  accounting, 
until  after  a  demand  made  of  an  account  (d)  ;^  and  so,  before 
suing  a  surety  for  not  paying  the  balance  of  accounts  between 
the  principal  and  the  creditor,  a  request  to  pay  would  seem  to  be 
projjer  (e). 

Clearly,  where  a  man  has  disabled  himself  from  performing 
his  contract,  it  is  unnecessary  to  make  any  request  ot  demand  of 
performance  (/). 

(y)    Per    Lord    Abinger,    Radford    v.  Radford  v.  Sraith,  3  M.  &  W.  2o8,*259. 

Smith,  3  M.  &  W.  258.    See  instanceSf  (c)  Rawson  v.  Johnson,  1  East,  203  ;  1 

Hooper  v.  Woolmer,  10  C.  B.  370 ;  1  Chit.  Wms.  Saund.  320  e,  n.  5. 

PI.,  6th  edit.  330.    If  a  note  be  payable  (d)  Topham  ».  Braddick,  I  Taunt  672. 

after  sight ;  Chit,  jua.,  B.,  60,  100  a  a ;  («)  At  all  eyents,  a  surety  is  entitled 

Holmes  V.  Kerrison,  2  Taunt.  323  ;  or  one  to  a  demand  where  ho  engaged  to  pay 

month  H/ler  dtmand,  see  '1  horpe  v.  Booth,  *' on  request;''  Sicklemore  v,  Thistleton, 

R.  &  M.  388 ;   a  demand  is  necessary ;  6  M.  &  S.  9 ;  Lilley  v.  Hewett,  11  I'rice, 

dUter  as  against   the  maker  of  a  note  494.    But  if  there  be  no  such  stipulation, 

payable  generally  on  demand ;  Norton  v.  and  the  contract  be,  that  the  money  shall 

Ellam,  2  M.  <&  W,  461 ;  Christie  v.  Fon-  be  paid  at  the  creditor's  house  on  a  fixed 

sick,  Selw.  N.  P.,  8th  edit.  141,  352 ;  Chit,  day,  no  request  need  be  made ;  Rede  v. 

jun.,  B.,  100  a  a.  Farr,  6  M.  <fe  S.  121,  12.5. 

(z)  Gibbs  V.  Southain,  6  B.  &  Ad.  911.  (/)  Lovelock  v.  Franklyn,  8  Q.  B.  371 ; 

(a)  6  T.  R.  409.  per  PoUock,  C.  B.,  Caines  v.  Smith,  15  M. 

{b)  Per  Lord  Abinger,  and  Parke,  B.,  &  W.  189,  190. 

maker,  elsewhere,  would  be  good,  unless  met  by  an  offer  to  pay  at  the  yard.  In  such 
case,  the  holder  would  be  bound  to  go  to  the  yard  to  receive  payment.  Per  Beards- 
ley,  J.,  in  Rice  t;.  Churchill,  2  Denio,  145.  A  demand  at  the  mill-yard  is  sufficient, 
though  neither  the  maker  nor  any  one  authorized  to  make  the  payment  be  found 
there.  If  the  maker  is  absent,  it  may  be  made  of  any  one  in  charge  of  the  yard ; 
and  if  there  be  no  such  person,  it  may  be  made  publicly.  lb.  The  maker  of  such 
an  engagement  is  bound  to  be  at  the  place  of  payment,  at  all  reasonable  hours,  pre- 
pared to  perform  the  agreement.    lb. 

1  See  Huggles  v.  Patten,  8  Mass.  480;  Carley  v.  Vance,  17  Mass.  389.  Where  a 
certain  time  is  fixed  for  the  deliveiy  of  ponderous  articles,  no  demand  is  necessary  to 
put  the  defendant  in  default,  though  he  may  defend  himself  against  the  action  by 
proving  bis  readiness  on  that  day.  Sorrell  v.  Craig,  8  Alabama,  667.  Where  spe(jfic 
articles  are  to  be  delivered  at  a  particular  place  other  than  the  residence  of  the 
promisee,  it  is  the  duty  of  the  promisor,  after  making  delivery  at  that  place,  to  noti^ 
the  promisee  thereof  without  delay.  Newcomb  v,  Cramer,  9  Barbour  Sup.  Ct.  40^, 
cited  ante,  627,  in  note. 

*  ^e  White  v.  Mann,  26  Maine,  361,  867,  363;  Biggers  v.  Pace,  6  Georgia,  171. 
And  even  where  a  tender  is  necessary,  it  is  sufficient  fur  the  party  to  show,  that  he 
has  made  as  complete  a  tender  as  he  could  make  under  the  circumstanoes.  White  v, 
Mann,  26  Maine,  361. 

*  See  ante,  213,  note. 
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ExcnsFs  5.  Mrst  If  a  man  contract   to  do  a  thing  which   is  absolntelj 

OFPBRFOB-   impossible,  such  contract  will   not  bind  him,  because  no  man  can 
asNBBAL.      ^  obliged   to  perform    an   impossibility  (g).     Thus,  an  action  will 
y^^s^'^f^  not  lie  on  a  contract  b}'  C,  to  pay  a  sum  of  money  to  A.,  B.,  and 
himself,  C,   or  the  survivors  or   survivor   of  them,  on  their  joint 
account  (h). 

Secondly.  But  there  is  a  distinction  between  a  contract  to  do 
a  thing  which  is  possible  in  itself,  and  one  whereby  the  party  en- 
gages to  do  something  which  is  absolutely  impossible ;  for,  in  the 
former  case,  the  contract  subsists,  notwithstanding  it  is  beyond 
the  power  of  the  party  to  perform  it, — it  being  deemed  to  be  hii 
own  fault  and  folly,  that  he  did  not  thereby  expressly  provide 
against  contingencies,  and  exempt  himself  from  responsibility  in 
certain  events.  And,  therefore,  in  such  a  case,  the  performance  is 
not  excused  by  the  occurrence  of  an  inevitable  accident,  or  other 
contingency,  although  it  was  not  foreseen  by,  or  within  the  control 
of  the  party  (i),^ 

Thus,  if  a  lessee  covenant  to  repair,  or  to  pay  rent,  he  is  not 
discharged,  by  the  destruction  of  or  injury  to  the  premises  by 
lightnings  fire,  or  wind  (A).  So,  if  the  charterer  of  a  ship  covenant 
[  *635  ]  ©to  send  a  caigo  alongside  at  a  foreign  port,  he  is  liable  if  he  omit 
to  do  so ;  although  all  intercourse  with  such  port  were  forbidden 
by  law,  in  consequence  of  the  prevalence  of  an  infectious  disorder  (/). 
So,  if  a  man  covenant  to  deliver  goods  at  London,  the  loss  of  the 
boat  by  tempest  will  not  excuse  him  (m)  So,  it  is  no  defence 
to  an  action  on  a   charter-party,    for  not   sailing  on  the  voyage 

(g)  See  Pothier,   TraiUdea   Obligations,  (k)  Izon  t>.  Gorton,  7  Scott,  637  ;  Para- 

0. 1,  8.  4.  dine  v.  Jane,  Bullock  v.  Dommitt,  tupra; 

(h)  Faulkner  v.  Lowe,  2  Exch.  695.  The  Brecknock  Company  ».  IVitchard,  6 

(0  Paradine  v,  Jane,  Aleyn,  27 ;  cited  T.  R.  760 ;  Baker  v.  HoltzapffeU,  4  Taunt. 

by  Lawrence,  J.,  in  Hadley  v.  Clarke,  8  46.    No  relief  in  equity  ;  Hare  v.  GroTea, 

T.  R.  2«7  ;  Atkinson  v.  Ritchie,  10  East,  3   Anat.   687 ;  HoltzapffeU  v.   Baker,  18 

633,  per  Lord  Ellenborough,  C.  J.;  Com.  Ves.  jun.  116. 

Dig.  "  Action  upon  the  Case  upon  Assump-  (I)  Barker  v.  Hodgson,  3  M.  &  S.  267 ; 

«/,"   (G.)  :  Bullock  v,  Dommitt.  6  T.  %.  see,  however,  Piatt  on  Gov.  5^3. 

660 ;  Hadley  v.  Clarke,  8  T.  R.  269 ;  Piatt  (m)  Tompson  v.  Miles,  7  T.  R.  SSL 

on  Cov.  682. 


1  It  must  be  impossibility,  not  difficulty  merely,  that  will  excuse  a  party  from  the 
performance  of  an  agreement.  Hulings  t;.  Craig,  Addis.  342.  It  is  not  a  valid  excuse 
or  the  non-performance  of  an  agreement  to  deliver  goods  of  a  certain  quality,  that 
goods  of  that  quality  were  not  to  be  had  at  the  particular  season  when  the  contnct 
was  to  bo  executed.  Gilpins  v,  Consequa,  1  PetCTs,  C.  C.  91 ;  Youqua  r,  Nixon,  1  Pe- 
ters, C.  C.  221.  The  sickness  bnd  consequent  absence  of  a  party  is  no  excuse  Ibr 
the  non-performance  of  his  contract.  Alexander  v.  Smith,  4  Dev.  364.  But  if  the  ooa- 
tract  be  for  the  performance  of  an  act,  which  the  party,  promising  to  do  it,  alone  is 
competent  to  perform,  and  he  is  prevented  by  the  act  of  God  from  performing  it,  the 
obligation  is  discharged.  Knight  v.  Bean,  22  Maine,  631 ;  Dickey  v.  Liascott,  20 
Maine,  453.  As  if  one  man  should  agree  to  work  for  another  for  a  specified  time,  and 
should  be  sick  or  die  before  the  expiration  of  the  period  agreed  upon,  the  obligation 
would  be  discharged.  Fuller  v.  Brown,  11  Metcalf,  440.  So  if  one  person  should 
agree  to  wait  and  tend  upon  another  for  a  year,  and  the  person  to  be  waited  and 
tended  upon  should  die  before  the  expiration  of  the  time,  the  other  party  would  be 
absolved  from  his  undertaking.  Whitman,  C.  J.,  arg.,  22  Maine,  636.  The  obligation 
to  perform  a  contract  for  work  and  labor  is  not  annulled,  because  it  isoiscertained 
before  the  work  is  begun,  that  it  is  unnecessary  or  useless,  nor  because  the  employer 
cannot  determine  how  he  will  have  it  done.    Graves  v,  Garrathers,  I  Meigs,  63. 
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towards  a  port  agreed  on,  that  the  port  was  in  a  state  of  blockade ;  Ezorm 
at  least  if,  at  the   tim^  the  charter-party   was   made,  the  blockade   ^^' 
had  been  publicly  notified  to  the  English  government,  so  that  the 
defendant  must  be  taken  to  have  been  aware  of  it(w).^ 

So,  where  the  purchaser  of  a  house  agreed  to  pay  a  certain 
sum  in  addition  to  the  purchase-money,  provided  the  pavement  in 
front  of  the  adjoining  houses  should  be  laid  down  by  a  specified 
time :  it  was  held  that,  inasmuch  as  the  pavement  was  not  laid 
down  by  that  time,  he  could  not  be  called  upon  to  pay  the  money, 
although  the  delay  was  occasioned  by  the  badness  of  the  weather  (o). 

And  where  the  lessee  in  a  coal  lease,  covenanted  to  pay  a  cer- 
tain proportion  of  the  value  of  the  coals  to  be  raised,  unless 
prevented  by  unavoidable  accident  from  working  the  pit:  it  was 
held,  that  if  the  accident  were  of  such  a  nature,  that  to  work  the 
pit  was  not  physically  impossible,  but  such  working  might  have 
been  effected,  although  at  an  expense  greater  than  the  value  of 
the  coals  to  be  raised,  the  defendant  was  liable  (p). 

Thirdly,  The  nonperformance  of  a  contract  will  always  be 
excused,  where  it  is  occasioned  by  act  of  law(y).2  And  so,  the 
performance  of  a  contract  shall  be  excused,  if  it  be  rendered  im- 
possible by  the  act  of  God  (r).^ 

Fourthly,  So,  if  a  man  contract  to  do  an  act,  in  consideration 
that  another  has  contracted  to  do  certain  things  on  his  part ;  and 
it  should  turn   out,  before  anything  is   done  under  the  contract, 

(»)  Medeiros  v.  Hill,  S  Bing.  231.  Ab.  Conditions,  (Q.)  ;  Cro.  Eliz.  396,  pi.  1, 
(o)  Maryon  v.  Carter,  4  C.  «fc  P.  295.  393,  pi.  6 ;  Co.  Litt.  206  a.     The  borrower 
(p)  Morris  v.  Smith,  3  Dougl.  279.  of  a  borse  promised  to  re-delivcr  it  on 
[q)  Per  Our.,  Doe  d.  Lord  Anglesea  v.  request.    The  horse  died  without  his  de- 
Churchwardens  of  Rugeley,  6  Q.  B.  107,  fault  before  request.    Held,  that  he  was 
1 U ;  and  see  Wynn  v.  Shropshire  Union  not  liable ;    Williams  v.  Lloyd,   Sir   W. 
Bailway  Company,   5    Exch.   420,  440;  Jones,  179;  S.  C.  by  the  name  of  Wil- 
Payis  V.  Gary,  15  Q.  B.  418,  425.  liams  v.  Hill,  Palm.  618. 
(/•)  See  Shep.   Touch.   173,  382;  Bac. 


^  See  Vanderslice  t>.  Newton,  4  Comstock,  130 ;  Abbott,  Ship.  (7th  Am.  ed.)  601, 
602,  notes. 

*-*  Chancy  v.  Overman,  1  Dev.  &  Bat.  402  ;  Stone  v.  Dennis,  3  Porter,  231.  See  the 
American  Jurist,  Oct.  1833,  Art  IIL  p.  251,  for  an  able  disquisition  on  the  principle 
of  this  case,  (l^aradyne  v.  Jane,  Aleyn,  26,)  and  on  the  questions  that  arise  where 
the  complete  performance  of  a  contract  is  prevented  by  an  act  of  the  government. 
This  article  will  well  repay  the  trouble  of  a  perusal.  Where  by  the  terms  of  a  con- 
tract for  work  and  labor,  the  full  price  is  not  to  be  paid  until  the  work  is  completed, 
and  a  complete  performance  becomes  impossible  by  the  act  of  the  law,  the  contractor 
may  recover  for  the  full  value  of  the  labor  at  the  prices  agreed  upon.  Jones  v:  Judd, 
4  Comstock,  412. 

If  one  agrees  not  to  do  a  thing  which  it  is  lawful  for  him  to  do,  and  a  subsequent 
act  of  the  Legislature  compels  him  to  do  it,  the  act  repeals  the  agreement,  and  vice 
vena.  Brick  l^res.  Church  v.  The  Mayor,  &c.  of  New  York,  6  Cowcn,  538.  But  where 
one  agrees  not  to  do  a  thing,  which  is  at  the  time  unlawful,  a  subsequent  act  ot  the 
Legislature,  making  it  lawful,  does  not  repeal  the  agreement.  Id.  'Ihe  laws  of  the 
United  btates  laying  an  embargo  for  an  unlimited  time,  afterwards  repealed,  did  not 
extinguish  a  promise  to  deliver  debentures,  but  operated  a  suspension  only  during 
the  continuance  of  those  laws.  Baylies  v.  Fettyplaco,  7  Mass.  325.  See  Harrington 
V.  Dennie,  13  Mass.  94. 

^  The  rule,  that  if  a  thing  become  physically  impossible  to  be  done,  by  the  act  of 
God,  performance  is  excused,  does  not  avail  where  the  essential  purpose  of  the 
contract  may  be  accomplished.  If  the  intention  of  the  parties  can  ha  substantially, 
though  not  literally,  executed,  performance  is  not  ezciised.  White  t».  Mann,  26  Maine, 
861. 
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Excuses      that  the  latter  is  unable   to  do  what  he  has  engaged  to  do,  the 

®'-  contract  is  at  an  end  («). 

^'•^"^'^^^^'^       Fifthly,     But  where  the  performance  of  a  contract  is  rendered 

[  *636  ]  impossible,  by    the  act  of  the  party  who  is  chargeable   ^thereon, 
'        such  impossibility  affords  no  answer  to  an  action  on  the  contract  (t). 
And  in  all  cases  in  which  the  nonperformance  of  a  contract  13 
attempted    to    be  excused,    on    the    ground  of   the   performance 
thereof  having  been  impossible,    the   fact   of  its  having  been  im- 
possible must  be  clearly  established  (w). 

Sixthly.  So  fhe  nonperformance  of  one  part  of  a  contract  is 
not  excused,  by  shoAviiig  performance  of  another  part  thereof; 
and  accordingly,  where  the  defendant  contracted  to  make  and 
deliver  to  the  plaintiflF  a  quantity  of  iron  rails  of  a  certain  quality ; 
a  plea  which  stated,  that  the  rails  were,  by  the  con ti act,  to  be 
inspected,  before  delivery,  by  an  agent  of  the  plaintiff,  who  was 
to  be  at  liberty  to  approve  and  accept  such  of  them  as  he  should 
think  fit,  and  that  the  rails  in  question  were  accordingly  so  in- 
spected and  approved,  and  accepted  in  performance  of  the  con- 
tract by  the  agent  of  ihe  plaintiff, — was  held  bad ;  inasmuch  as 
evidence  of  approval  and  acceptance  by  the  inspector,  would  af- 
ford no  proof  of  the  performance  of  the  stipulation  as  to  quality 
(x). 

Seventhly.  If,  before  the  time  arrives  at  which  a  party  is  bound 
to  perform  a  contract,  he  expresses  an  intention  to  break  it,  this, 
of  itself,  does  not  amount  to  a  breach  thereof.  But  if  such  expres- 
sion of  intention  remain  unretracted,  when  the  time  arrives  for  the 
other  party  to  perform  his  part  of  the  contract,  this  fact  will  dis- 
pense with  such  performance  (y)} 

Mghthly,  It  is  also  a  general  rule,  that  an  entire  contract  cannot 
be  apportioned  (z).  So  that,  if  a  party  undertake  to  complete  a  cer- 
tain act,  which  is  entire  or  indivisible,  before  his  claim  to  remunera- 
tion is  to  accrue ;  ho  cannot  recover  for  a  partial  performance,  al- 
though the  completion  of  the  act  was  prevented  by  inevitable  ac- 
cident.2 

Thus,  where  a  sailor  was  to  be  paid  a  certain  sum,  if  he  proceed- 
ed and  continued,  and  did  his  duty  on  a  voyage ;  and  he  died  before 
the  voyage  was  completed ;  it  was  held,  that  his  executor  had  no 
claim  to  any  part  of  his  wages  (a).^    So,  if  there  be  a  covenant 

(«)  Per  Cur.,  Chanter  v.  Leese,  4  M.  &  v.  Ambergate,  Ssc^  Kailway  Company.  20 

W.  295,  311.  L.  J.,  Q.  B.  460,  466;  Philpotte  t;.  Eraas, 

(t)  Per  Cur.,  Beswick  v.  Swindells,  (in  6  M.  &  W.  476,  477. 
error),  3  A.  &  E.  868,  883.  (z)  See  Chanter  v.  Leese.  4  M.  *  W.  235, 

(u)  See  Tuffnell  v.  Constable,  7  A.  &  311;  and  in  general,  3  Vin.  Abr.  tit  "Ap- 

E.  798.  portionment ;"  2  Pothier,  by  Erans,  44. 

(x)  Bird  V,  Smith,  12  Q.  B.  786 ;  12         (a)  Cutter  v.  Powell.  6  T.  R.  520 :  Ap- 

Jur.  916.  pleby  v.    Bods.    8    East,    300;   Halle «. 

(.V)    Kipley  v.  M'Lure,  4  Exch.  845,  Heigh tman,  2  East,  145.     And  8e«Je 

859  ;  18  L.  J.,  Exch.  419.     And  see  Cort  v,  Roy,  1  Cr.  M.  &  R.  316,  340. 

1  See  Pe  Peyster  v.  Pulver.  8  Barbour  Sup.  Ct.  284. 

2  See  Willington  v.  West  Boylston,  4  Pick.  103. 
*  SiBe  Abbott,  Shipp,  (7th  Am.  ed.)  624,  notes ;  Appletom  «.  CwwrningshteM,  3 

443;  8.  C,  8  Mass.  34a 
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in  a  charter-party,  to  pay  freight  "  on  the  goods  being  delivered  at  Excuses 

A.  ;"  and  the  goods  are  carried  lo  B.,  where  the  *^ship  is  wrecked,  ^'' 
freight  cannot  be  recovered,  pro  ratd  itinerU^  although   the  de-  '^-^'^^'^-^ 
fendant  accept  the  goods    at  B.  (6).^      So,  if   a  landlord   accept  [  ^^^^  ] 
the  surrender   of  a   tenancy   in  the   middle  of  a   quarter,   with- 
out any  new  agreement  as  to  an  apportionment  of  the  quarter's 

rent,  he  cannot  recover  any  part  of  it  (c).  And  so,  where  a  tenant 
is  evicted  by  his  landlord  from  part  of  premises  let  at  an  entire 
rent,  such  eviction  will  afford  a  complete  defence  to  an  action  for 
the  use  and  occupation  of  those  premises  (d). 

We  have  seen,  however,  that  although  a  partial  remuneration 
for  the  part  performance  of  an  entire  contract  cannot,  in  general, 
be  recovered,  yet  a  claim  may  sometimes  arise  upon  a  quantum  me- 
ruit, by  reason  of  the  party,  who  is  to  make  the  payment,  accepting 
and  retaining  the  benefit  of  the  partial  perfopmanoe,  after  the 
time  for  completing  the  contract  has  elapsed  (c).  So  it  has  been 
held,  that  if  the  tenant,  after  a  partial  eviction,  continue  in  posses- 
sion of  the  residue  of  the  premises,  he  will  be  liable  for  the  rent  of 
that  portion  (/).  But  this  decision  is  at  variance  with  the  older 
authorities  {g)  ;  and  the  true  rule  would  seem  to  be,  that  where  a 
lessor  enters  upon  a  lessee  in  part,  no  apportionment  of  the  rent 
will  take  place,  except  where  the  lessor  enters  lawfully,  as  upon  a 
surrender,  forfeiture,  or  the  like  (A). 

Ninthly.  Whether  one  promise  be  the  consideration  for  another, 
or  whether  the  performance,  and  not  the  mere  promise,  be  the  con- 
sideration, is  to  be  determined  by  the  intention  and  meaning  of  the 
parties  as  it  appears  on  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case(i).2 

For  the  purpose  of  ascertaining  this  intention,  and  determining 

when  performance,  or  an  excuse  of  performance  by  the  plaintiff, 

should  be  averred  in  the  declaration  and  proved  at  the  trial,  certain 

rules  have  been  stated  in  various  decisions  and  books  of  authority  ; 

and  to  these  the  reader  is  referred  for  information  on  this  subject  (A),  i  ^ 

In  the  case  of   a  condition  precedent — that    is,  where  an  act  is  Venditions  C 

^  preoedent.    L 

(b)  Cook  V.  Jenningg,  7   T.  R.  881 ;        (A)  Co.  Lit.  148  b. 

cited  by  Baylev,  J.,  Grimman  v,  Legge,  8        (•)  Per  Cup.,  Btayers  v.  Curling,  3  Soott, 

B.  &  C.  326  r  2  M.  &  R.  438 ;  and  see    760,  764. 

Vncrboom  v.  Chapman,  13  M.  &  W.  230.        (k)  1  Wma.  Saund.  320  a;  2  Smith,  L. 

(c)  Grimman  t>.  Legge,  8  B.  &C.  324;  C.  10;  Dicker  v.  Jackaon,  6  C.  B.  103; 
2  M.  &  R.  440.  Jowett  v,  ISpencer,  1  £zch.  647  ;  Judson 

(d)  Morrison  v.  Chadwick,  7  C.  B.  266,  e.  Bowden,  Id.  161  ;  Kingdom  v.  Cox,  6  0. 
283.  But  this  would  be  no  defence  to  an  B.  622 ;  Hall  v.  Bainbridge,  6  Q.  B.  233 ; 
action  on  the  covenant  to  repair;  see  Coombe  tr.  Green,  11  M.  &W.  480;  Fish- 
Morrison  V.  Chadwick,  supra ;  Newton  v.  mongers'  Company  v.  Robertson,  6  M.  & 
Allin,  1  Q.  B.  618.  G.  131  ;  Stavers  v.  Curling,  3  Scott,  760, 

(<•)  Ante,  406 ;  and  see  per  Cur.,  Chan-  764 ;  1  Chit.  PI,  6th  edit  323,  324.    For 

ter  V,  Lcesc,  4  M.  ^  W.  296,  311.  cases  on  contracts  of  charter-party,  see 

(/)  Stokes  V.  Cooper,  3  Camp.  614,  n.  Oliver  v.  Fielder,  4  Exch.  136 ;  Ollive  t». 

(<7)  Per  Parke,  B.,  Re^ve  v.  Bird,  1  C.  Booker,  1  Exch.  416;  Glaholmv.  Hays,  2 

M.  &  R.  31,  36.  M.  &  G.  257. 

■  ■   ■  ■    —       I  ■  ■  t 

1  See  Abbott,  Shipp.  (7th  Am.  ed.)  444. 

s  Brokenbrough  v.  Ward,  4  Rand.  362 ;  Johnson  r.  Reed,  9  Mass.  78 ;  Gardner  v. 
Corson,  16  Mass.  600 ;  Howland  v.  Leach,  11  Pick.  161 ;  Bean  v,  Atwater,  4  Conn.  3. 
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**to  be  performed  by  the  plaintiff  before  the  accruing  of  the  defend- 
ant's liability  under  his  contract, — the  plaintiff  must  aver  in  hia 
declaration,  and  prove,  either  his  performance  of  such  condition 
precedent,  or  an  offer  to  perform  it,  which  the  defendant  rejec- 
ted (t) ;  or  he  may  aver  his  readiness  to  fulfil  the  condition  (m), 
until  the  defendant  discharged  him  from  so  doing,  or  prevented 
the  execution  of  the  matter  which  was  to  be  performed  by  him  :^  for 
where  the  right  to  demand  the  performance  of  a  certain  act,  depends 
on  the  execution  by  the  promisee  of  a  condition  precedent,  or  prior  act, 
it  is  clear  that  the  readiness  and  offer  of  the  latter  to  fulfil  the  condi- 
tion, and  the  discharge  or  hindrance  of  its  performance  by  the  promi- 
ser,  are  in  law  equivalent  to  the  completion  of  the  condition  prece- 
dent, and  will  render  the  promisor  liable  upon  his  contract  (n;.^ 

So  if  a  man  bind  himself  to  do  certain  acts,  which  he  after- 
wards renders  himself  unable  to  perform,  he  thereby  dispenses 
with  the  performance  of  conditions,  precedent  to  the  act  which 
he  has  so  rendered  himself  unable  to  perform  (o).' 

But  it  would  seem  that  a  condition  precedent  may  be  divisible; 
and  where  this  is  the  case,  performance  as  to  one  part  will  en- 
title the  party  to  sue,  for  the  nonperformance  of  the  corresponding 
part  of  the  agreement  (p). 

In  the  case  of  concurrent  considerations,  that  is,  where  the 
acts  to  be  done  by  each  pai-ty  are  to  occur  at  the  same  period, 
neither  party  can  sue  on  the  contract,  without  showing  that  be 
was  ready  and  willing  to  perform  his  part  thereof;  or  a  dischar^ 
or  prevention  of  such  performance  by  the  other  party  (9).*  And 
where  there  has  been  such  discharge,  the  plaintiff  must  show 
notice  to  the  other  side,  of  his  readiness  and  willingness  to  perform 
the  contract  (r).^ 

(t)  Ante,  637,  n.  (k).  (p)  Per  Cur.,  Neale  v,  Ratcliflf,  15  Q. 

(•n)  What  is  sufficient  evidence  of  this  B.  916,  927. 
see  Cort  v.  Ambergate.  &c.,  Railway  Com-         (q)  Giles  v,  Giles,  9  Q.  B.  16h  Atkin- 

pany,  20  L.  J.,  Q.  H.  460.  son  v.  fc^mith,  U  M,  &  W.  695 ;  Rawson  r. 

(n)  Hotham  v.  East  India  Company,  1  Johnson,   1    East,    203.     See    Spiller  f. 

T,   R,   638,  n.    (a);  Smith  v.   Wilson,  8  Westlake,  2  B.  &  Ad.  165,  action  upon  • 

East,  443 ;  Alcorn  v.  Westbrook,  1  Wils.  note  for  part  of  the  purchase-money  of 

115.  in  estate  not  conveyed. 

(p)  Per  Cur.,  Sands  v.  Clarke,  8  a  B.        (r)  Doogood  v.  Rose,  9  C.  B.  132. 
761,  762. 

1  Min-dam  Foundry  v.  Hovey,  21  1  ick.  417 ;  Shaw  v.  Turnpike  Co.,  2  Pennsylv.  AM ; 
Dana  »,  King,  2  Pick.  155 ;  Hunt  v.  Livermore.  5  Pick.  395 ;  Willington  v.  Inbah.  of 
West  Boylston,  4  Pick.  Ill ;  Albany  Dutch  Church  v,  Bradford,  8  Cowcn,  457 ;  Cole  ». 
Hester,  9  Iredell,  23  ;  Brown  v.  Cannon,  5  Gilman,  174.  Where,  by  the  terms  of  » 
contract,  goods  are  to  be  delivered  at  a  particular  place,  the  plaintiffs,  before  they  can 
recover  their  pay  for  them,  are  bound  to  prove  a  delivery  at  the  place  agreed  upon. 
Savage  Manuf.  Co.  v.  Armstrong,  19  Maine,  147. 

2  Lord  V.  Belknap,  1  Cushing,  279. 
»  Dana  v.  King,  2  Fick.  155 ;  Hunt  v.  Livermore,  6  Pick.  396 :  Shaw  v.  Turnpike 

Co.,  2  Pennsylv.  454 ;  Fairbanks  r.  Dorr,  6  N.  Hamp.  266  ;  Howe  v.  Huntington,  \o 
Maine,  360;  Swan  v.  Drury,  22  Pick.  485  ;  Warren  v.  Wheeler,  21  Maine,  4»);  Corn- 
wall V,  Haight,  8  Barbour  Sup.  Ct.  327  ;  Jones  ».  Marsh,  22  Vermont,  144.  The  non- 
payment of  the  whole  consideration  is  no  excuse  for  the  n on  performance  of  a  oan- 
tract,  where  a  part  is  received,  unless  it  clearly  appear  that  t^e  payment  of  th« 
whole  consideration  was  a  condition  precedent.    Dox  v.  Dey,  3  Wend.  356. 

♦  See  Lord  v.  Belknap,  1  Cushing,  279 ;  Manning  ».  Brown,  1  Fairf.  44 ;  Eveleth  f. 
Scribner,  3  Fairf.  24  ;  Dox  v.  Dcy,  3  Wend.  366 ;  Lewis  v,  Welden,  3  Rand.  71. 

*  Bannister  »,  Weatherford,  7  R  Monroe,  271 ;  Clark  v,  Crajidall.  3  Barbour  Sup. 
Otl62. 
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But  in  the  case  of  independent  mutaal   contracts  or  promises,  Exousis 
each  party  has  his  remedy  on   the  promise  made  in  his  favor,  with-  ®'* 
out  performing  his  part  of  the  contract  (s),  T^^T'^"^^ 

Tenthly.  In  all  cases  the  promisor  will  be  discharged  from  f— r^ 
liability,  if  he  be  prevented,  by  the  act  or  default  of  the  other  [^0539  ] 
^contracting  party,  from  completing  the  contract  within  the  time 
limited  (()}  Thus,  if  the  time  or  mode  of  performance  is  to  depend 
upon  the  notice  or  appointment  of  the  covenantee  (u) ;  or  if  his 
personal  attendance  be  essential,  and  yet  he  absent  himself  {x) ; 
or  if  the  undertaking  be,  that  I  shall  marry  a  certain  woman  by  a 
named  day,  and  before  that  time  the  promisee  himself  marry  her 
(y) :  in  all  these  cases  the  promisor  is  not  liable.  So,  where  the 
promisee  is  bound  by  law  to  do  a  certain  act,  which  will  render  the 
performance  of  the  contract  lawful,— e.  g.,  to  procure  a  license  for 
his  theatre,  at  which  the  defendant  had  promised  to  dance, — no  ao-  . 
tion  can  be  maintained  for  the  breach  of  the  engagement,  until 
such  act  has  been  done  (z).  So,  where  a  contract  is  made  by  a  coach- 
maker  to  furnish  a  carriage,  and  keep  it  in  repair  for  a  certain 
term ;  if  the  coachmaker  transfer  or  sell  his  business  and  interest 
in  the  contract  to  another  person,  the  party  who  hired  the  carriage 
may  treat  the  agreement  a^  at  an  end,  on  the  ground  that,  the 
contract  being  a  personal  one,  the  coachmaker  had  become  incapa- 
ble of  performing  his  part  of  it  {a)?  And  we  have  seen,  that  a  pub- 
lisher will  discharge  an  author  from  liability  to  provide  articles 
agreed  to  be  inserted  in  a  particular  publication,  by  altering  the  na- 
ture of  the  work  in  which  such  articles  were  to  appear,  or  ret^uiring 
that  they  should  be  published  separately,  contrary  to  the  spirit  of  the 
contract,  and  to  the  probable  injury  of  the  author's  reputation  (b) 

So  if  a  party  who  is  entitled  under  a  contract,  to  receive  a  profit     r 
from  another,  by  his  own  act  so  confounds  the  measure  of  that    '^ 

(i)  1  Wms.  Saund.  320,  n.  4 ;  Franklin  (a-)    Bryant  v.  Beattie,  6  Scott,  761, 

V,  Miller,  4  A.  &  E.  599  ;  2  Smith,  L.  C.  76o  ;  Roll  Abr.  "  Condition,"  n.,  pi.  2. 

10;    Lucas    v.    Godwin,    4    Scott,    602;  (y)  Co.  Litt.   206;  Bridges  v.  Beding- 

French  ».  Trewin,   1    Ld.    Raym.   124 ;  field,  2  Mod.  28. 

Thomas  v.  Cadwallader,  Willes,  499.  {2)  Gallini  1;.  Laborie,  6  T.  R.  242 ;  De 

{t)  Per  Parke,  B ,  Holme  v.  Guppy,  3  Begnis  v,  Armistead,  10  Bing.  107. 

M.  &  W.  337,  339 ;  Ellen  v,  Topp,  6  Exch.  la)  Robson  v.  Drummond,  2  B.  &  Ad. 

424 ;  Com.  Dig.  "  Condition,"  L.  4,  5.  303. 

(u)  Studholme  v,  Mandell,  1  Ld.  Raym.  {b)  Planche  v.  Colburn,  8  Bing.  14 ;  5 

279 ;  S.  C.  Lutw.  213  ;  Gallini  v.  Laborie.  C.  &  P.  58. 
6  T.  R.  242. 

1  Grove  v.  Donaldson,  15  Penn.  State  Rep.  128  ;  Kugler  v.  Wiseman,  20  Ohio,  361, 
If  the  covenantee  hinder  the  performance  of  a  covenant,  the  covenantor  is  excused 
for  non-performance.  Show  ».  Hurd,  3  Bibb,  372 ;  Marshall  v.  Craig.  1  Bibb,  379 ; 
Borden  v.  Borden,  6  Mas$<.  67.  See  Eleine  r.  Catara,  2  Gallis.  74.  Where  there  is  a 
covenant  to  perform  a  thing  on  a  certain  day,  if  performance  of  another  thing,  or 
performance  at  another  time,  be  accepted  in  lieu  thereof,  it  is  an  answer  in  an  action 
for  the  non-performance  of  the  thing  stipulated.  Porter  1;.  Stewart.  2  Aiken,  427 ; 
Warren  v.  Maine,  7  Johns.  476.  See  Lindsey  r.  Gordon,  13  Maine,  60;  Clendennen  v. 
Paulsel,  3  Missouri,  230.  See  also  Crump  v.  Mead,  3  Missouri,  233  ;  Enniss  v,  O'Con- 
ner,  3  Har.  &  Johns.  163. 

3  See  as  to  the  assignable  nature  of  contracts,  Clinton  v.  Fly,  1  Fairf,  292 ;  May- 
hew  V.  Scott,  10  Pick.  ^,  56  ;  Davis  v.  Coburn,  8  Mass.  299 ;  Hall  v.  Gardner,  1  Mass. 
172 ;  Estes  0.  Hariston,  1  Per.  364.  Assignment  of  fViture  earnings :  see  Parkhorjt 
V.  Diokerson,  21  Pick.  807. 
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ExouBiB  \  which  he  was  to  receive,  that  it  can  no  longer  be  ascertained,  he 
vacates  his  whole  claim.  Thus,  where  A.  agreed  to  find  sufficient 
coal  for  B.'s  engine,  to  draw  water  from  A/s  mine  and  B.'s  little 
coal  mine,  as  they  then  stood;  and  B.  sunk  to  a  lower  seam,  in  drain- 
ing which  he  drained  the  other  two  seams,  but  consumed  for  his  en- 
gine more  coals  than  before :  it  was  held,  that  A.  was  no  longer  bound 
to  furnish  any  coal,  because  B.  had  destroyed  the  measure  of  suffi- 
ciency (c). 

But  whether  one  party  wrongfully  withdrew  from  the  completion 
of  his  contract,  or  whether  he  was  discharged  therefrom  by  the  con- 
duct of  the  other,  may  be  a  question  for  the  jury  (d). 

[  *640  ]  ^Meventhly.  And  the  performance  of  a  condition  precedent,  on 
which  a  duty  attaches,  will  not  be  excused  where  the  prevention 
arises  from  the  act  of  a  mere  stranger,  not  procured  at  the  instance 
of  the  other  contracting  party  (e).  Thus,  where  by  the  proposals  of 
the  Phoenix  Company  it  was  stipulated,  that  persons  insurecl  should 
give  notice  of  any  loss  forthwith;  and  should  deliver  in  an  account, 
and  procure  a  certificate  of  the  minister,  churchwardens,  and  some 
reputable  householders  of  the  parish,  importing  that  they  knew  the 
character  of  the  assured,  and  believed  that  he  had  really  and  Imd 
fide  sustained  the  loss  ;  it  was  decided  -that,  although  the  minister, 
without  any  reason,  refused  to  sign  the  certificate,  the  assured  could 
not  recover  without  it  (/).i  So,  if  a  man  covenant  that  his  son 
shall  marry  the  convenantee's  daughter,  a  refusal  by  her  will  not 
discharge  the  covenantor  from  making  pecuniary  satisfaction  (g)* 
And  i£L  A.  covenant  Avith  C,  to  enfeoff  B.,  A.  is  not  released  from 
his  covenant  by  B.'s  refusal  to  accept  livery  of  seisin  (A). 


Whxn 

OONTRAi 
MAT  BE 

80INDSD. 


6.  In  general,  a  contract  cannot  be  rescinded,  unless  by  consent  of 
both  parties,  except  in  a  case  of  fraud  {%)? 

(c)  Pringle  r.  Taylor,  2  Taunt  160.  the  case  of  an  agreement  to  pay  for  re- 

(cf)  Pohtifex  V.   Wilkinson,  1  C.  B.  76.  -ptivB  man  architect  cerlifying  they  anionic 

What  will  amount  to  proof  of  his  haying  ^r.,  such  certificate  is  essential ;  Morgan 

been  so  discharged,  Cort  v.  Ambergate,  v.  Birnie,  3  M.  &  So.  76 ;  S.  C.  9  Bing. 

Ac..  Railway  Company,   20  L.  J„  a  B.  672. 
460,  466.  {g)  Perkins,  sect.  766, 

(«)  See  Thurnell  v.  Balbirnie,  2  M.  &        (h)  Cook  v.  Jennings,  7  T.  R  384;  see 

W.  786,  790 ;  Brogden  r.  Marriott,  2  Scott,  M'Xeill  v,  Reid,  9  Bing.  63  ;  &  C.  3  31 4 

703,  710.  So.  89. 

(/)  Worsley  v.  Wood,  6  T.  R  710.  U)  Fitt  v.  Cassanet,  4  M.  &  G.  893. 
Covenant  in  a  charter-party  to  pay  the  903 ;  per  Coleridge,  J.,  Franklyn  v.  Mil- 
value  of  re-shipping  in  case  of  capture,  lar,  4  A.  &  E.  699,  606.  Instance  of  an 
Aw.,  provided  it  should  appear  to  a  court-  agreement  to  rescind,  James  r.  Cotton.  7 
martial  that  the  captain  had  made  the  Bing.  266 ;  S.  C.  6  M.  &  P.  26.  Bank- 
best  defence.  The  holding  a  court-mar>  mptcy  does  not  in  general  rescind  a  con- 
tial  is  indispensable  as  a  condition  prece-  tract ;  Boorman  v,  Nash,  9  B.  &  C.  145. 
dent ;  Davison  v.  Moore,  3  Dougl.  28.    In 


1  So,  where  the  non-performance  is  the  result  of  the  party's  act  or  negligence. 
Therefore,  if  a  person  promise  to  pay  a  sum  of  money  when  he  shall  collect  his  de- 
mands of  another,  the  promise  may  bo  enforced  as  absolute,  if  it  appear  that  he  hid 
not  used  due  diligence  to  collect  his  demands,  or  had  none  at  aU.  White  v.  Snell,  6 
Pick.  425.    See  S.  C,  9  Hck.  16. 

3  See  ante,  404,  note.  A  party  having  an  election  to  rescind  a  contract, 
iniist  rescind  it  wholly,  or  in  no  part ;  he  cannot  consider  it  void  to  reclaim 
his  property,  and  at  the  same  time  in  force  for  the  purpose  of  recovering  damages. 
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But  the  non-performance  of  a  condition  precedent,  before  any  de- When  oon- 
fault  by  the  defendant  (ft),  entitles  the  latter  to  consider  himself  P^^^^^ 
freed  from  his  liability  to  do  the  act,  which  he  agreed  to  perform  ymDED. 
after  such  condition  precedent  should  be  executed  (l).^  v.•-^/'-'W 

Where,  however,  the  defendant's  agreement  is  continuing,  and  his  Continu- 
liability  is  to  accrue  at  intervals,  upon  distinct  acts  of  the  plaintiff  u»g  con- 
being  performed,  the  non-completion  of  the  plaintiff's  part  of  the 
agreement  in  one  instance,  will  not  discharge  the  defendant  from 
liability  on  a  subsequent  occasion,  when  the  plaintiff  is  not  in  de- 
fault.^    Thus,  if  a  brewer  agree  to  supply  good  porter  to  an  inn- 
keeper, and  the  latter  agree  to  purchase  the  same,  although  the 
innkeeper  be  not  bound  to  take  bad  porter  *^tendered  to  him  on  one  [  *641  ] 
occasion,  he  is  liable  to  receive  good  porter  subsequently  offered  (m). 

But  it  is  a  clearly  recognised  principle,  that  if  there  be  only  a  par-|Partial     . 
tial  failure  of  performance  by  one  party  to  a  contract,  for  which  ^a-^l^re-  t^ 
there  may  be  a  compensation  in  damages,  the  contract  is  not  put 
an  end  to  (n).^ 

There  are,  however,  some  cases  in  which,  although  an  agreement  a 
of  a  continuing  nature  has  been  in  part  performed,  the  further  per-  > 
formauce  of  it  may  be  excused  or  discharged,  by  conduct  of  the  j 
other  party  wholly  at  variance  with  the  spirit  of  the  contract  (o),        ' 

And  the  right  to  abandon  a  contract  vests  only  in  the  party  who  Can  ofily  - 
has  been  guilty  of  no  default ;  for  a  man  cannot  take  advantage  ofk^  \^^^^ 
his  own  wrong,  in  order  to  defeat  a  contract  into  which  he  has  en-  fmaSe  no 

default. 

(*)  Fitt  V,  Cassanet,  wpra.  (n)  Per  Litt1edale«  J.,  Franklyn  v.  Mil- 

(0    See  Mawman  v.  Gillott,  2  Taunt,  lar,  4  A.  &  £.  599,  605. 

826,  n.  (o)  See  Planche  v.  Colburn,  8  Bing.  14. 
(m)  Weaver  v.  Sessions,  6  Taunt.  155. 


Jenkins  v.  Simpson,  14  Maine,  864.  The  contract  cannot  be  rescinded  as  to  one  party, 
and  remain  in  force  as  to  the  other.  Coolidge  v.  Brigham,  1  Metcalf,  550.  A  party 
cannot  rescind  a  contract  and  at  the  same  time  retain  the  consideration  in  whole  or 
in  part,  which  he  has  received  under  it  Jennings  v.  Qage,  13  Illinois,  610;  Coolidge 
V,  Brigham,  1  Metcalf,  550.  If  one  party  in  an  executory  contract,  do  an  act  which  will 
authorize  the  other,  party  to  consider  It  as  rescinded,  and  he  accordingly  bring  an 
action  on  an  implied  promise  to  recover  a  compensation  for  part  performance,  as 
though  no  special  contract  existed,  he  cannot  at  the  same  time  claim  under  the  con> 
tract,  so  as  to  entitle  him  to  damages  which  he  could  not  recover  except  by  virtue  of 
the  contract.     Hill  v.  Green,  4  Pick.  114. 

1  Dodge  V.  Greely,  31  Maine,  343  ;  Dwinel  v,  Howard,  30  Maine,  258.  Where  one 
of  the  parties  has  departed  from  a  special  contract  for  the  delivery  of  specific  articles 
by  each  to  the  other,  the  other  party  may  treat  it  as  rescinded.  Goodrich  w.  Lafflin,  1 
Pick.  57.  See  Hill  v.  Green,  4  Pick.  (2d  ed.)  116,  n.  2 ;  Shat^  v.  Turnpike  Co.,  8 
Pennsylv.  445  ;  Dubois  v.  Del.  &  Hud,  Canal  Co.,  4  Wend.  285.  So  where  by  the  terms 
of  the  contract,  concurrent  acts  are  to  bo  performed,  as  a  delivery  of  property  by 
one  party  and  a  payment  of  the  price  by  the  other,  if  either  party  should  refuse  to 
perform  his  part  of  the  contract,  the  other  party  may  treat  it  as  an  abandonment  of 
the  contract,  and  justify  a  rescission  of  it.    Fletcher  v.  Cole,  23  Vermont,  114. 

>  See  Lord  t>.  Belknap,  1  Cushing,  270.  Where,  under  a  contract  for  the  sale  of 
goods,  deliverable  on  future  days,  at  a  fixed  price,  payable  at  specified  times,  the  pur- 
chaser fails  to  pay  a  part  of  the  price  at  the  time  appointed  for  its  payment,  the 
vendor  may  rescind  the  contract,  and  is  not  liable  to  pay  back  any  part  of  the  money 
already  received,  ^ ven  though  it  exceed  what  the  goods  already  delivered,  at  the 
agreed  price,  would  amount  to.    Dwinel  t;.  Howard,  80  Maine,  258« 

'  See  Keeman  v.  Brown,  21  Vermont,  86. 
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Whek  con- 
tract If  AT 
BE  Rfi- 
8CINDED. 


And  where  i 
both  can 
be  plac%d 
in  tt 
quo. 


tered  (q)}  So  Buch  right,  when  it  does  exist,  must  ^he  exercised 
within  a  reasonable  time  (p).^ 

So  where  a  party  who  was  to  perform  a  condition  precedent  by  a 
certain  time,  disables  himself  before  that  time  from  performing  it^ 
we  have  seen  that  the  other  party  may  abandon  the  contract  (r).' 
And  so  where,  by  the  erms  of  the  contract,  a  service  to  be  pe^ 
formed  by  A.  for  B.  is  to  be  paid  for  in  goods ;  if  B.  by  his  own  act 
render  the  delivery  of  the  goods  impossible,  A.  may  sue  in  debt  for 
the  value  of  his  service,  and  is  not  bound  to  sue  on  the  special  con- 
tract («). 

But  a  contract  cannot,  in  general,  be  rescinded  in  tote  by  one  of 
the  parties,  where  both  of  them  cannot  be  placed  in  the  identical 
^situation  which   they  occupied  when   the  contract  was  made  (t). 

Greenl.  30. 

(r)  Chanter  v.  Lcese,  4  M.  &W.2W, 
311. 

(«)  Keys  V.  Harwood,  2  C.  B.  905. 

(0  Blackburn  v.  Smith,  2  ExcL  T83, 
792 ;  per  Tindal,  C.  J.,  Fifct  v.  Cassanei.^ 
M.  &  G.  898,  903 ;  Hunt  v.  Silk,  o  East, 
449  ;  Beed  v.  Blandford,  2  Y.  ^  J.  27S. 


(p)  See  Malins  v.  Freeman,  6  Scott. 
187,  193  ;  Doe  d.  Bryan  v,  Bancks,  4  B.  & 
Aid.  401. 

{q)  Towers  v.  Barrett,  1  T.  R.  136; 
Hinde  v.  VVhitehouse,.  7  East,  571 ;  Hodg- 
son V.  Davies,  2  Camp.  630 ;  Okell  v. 
Smith,  1  Stark.  108,  140,  477;  Ih'osser  » 
Hooper,  1  Moore,  106  ;  Mawman  v.  Gillett, 
2  Taunt.    325,    n.      Norton  v.  Young,  3 


1  See  Smith  v.  Gugerty,  4  Barbour  Sup.  Ct  614.  So  a  person  cannot,  by  an  Sfrtion 
in  his  own  name,  or  jointly  with  another,  maintain  a  suit  and  rescind  his  own  coo* 
tract,  on  the  ground  that  his  contract  was  a  fraud  on  such  other  person.  Greeley  r. 
Wyeth,  U)  N.  Hamp.  15. 

'•^  A  party  having  once  been  entitled  to  rescind  a  contract,  because  it  has  not  been 
performed  -in  a  reasonable  time,  if  he  do  any  act  which  amounts  to  an  admission  of 
the  existence  of  the  contract,  he  cannot  afterwards  elect  to  treat  it  as  Yoid.  Brinlej 
V.  Tibljets,  7  GreenL  75.  See  Lindsey  v.  Grordon,  13  Maine,  60 ;  Barry  i».  Palmer,  19 
Maine,  303. 

The  question,  whether  the  sale' is  rescinded  within  a  reasonable  time,  is  aquesdon 
of  law,  where  the  facts  are  not  in  dispute.  Holbrook  v.  Burt,  22  Pick.  516 ;  Kingslejr 
f.  Wallis,  14  Maine,  57.  In  the  absence  of  all  testimony,  tending  to  show,  thstso 
long  a  \  eriod  was  necessary,  it  was  held,  that  a  delay  of  two  months  and  a  half  was 
beyond  a  reasonable  time.    Kingsley  v.  Wallis,  14  Maine,  57.     See  lAwrence  v.  Dale, 

3  Johns.  Oh.  23 ;  Shaw  v.  Turnpike  Co.,  3  Pennsylv.  445  ;  Tripp  v.  Tripp,  Rice,  84, 

*  Frost  V.  Clarkson,  7  Cowen,  24. 

*  Hammond  v.  Buckmaster,  22  Vermont,  375;  Fay  v.  Oliyer,  20  Vermont,  118; 
ante,  545,  notes ;  Cooiidge  v.  Brigham,  1  Met.  547  ;  Pittsburg,  &c.,  Tump.  Co.  v.  Com- 
jion wealth,  2  Watts,  433  ;  Brown  v.  Witter,  1   Wilcox,  142  ;  Kimball  r.  Cunningham, 

4  Mass.  502;  Connor  v.  Henderson,  15  Mass.  319;  Reed  v.  M'Grew.  5  Ham.  3S6; 
Johnson  v-.  Titus,  2  Hill,  GOlJ ;  Potter  v.  Titcomb,  23  Maine,  300 ;  2  Kent,  (5th  ed.) 
480 ;  Peters  v.  Gooch,  4  Blackf.  516 ;  Allen  v.  Edgarton,  3  V^ermont,  442  ;  Shepherd  r. 
Temple,  3  N.  Hamp.  455  ;  Wiggin  v,  Foss,  4  lb.  294 ;  Lucy  v.  Bundy,  9  lb.  29U.  The 
purchaser  of  a  chattel  cannot  rescind  the  sale  without  returning  it  to  the  rendor, 
unless  it  be  entirely  worthless  to  both  parties;  if  it  be  of  any  value  to  the  Tender, 
or  if  its  loss  would  baany  injury  to  him,  it  must  be  returned.  Parley  v.  Balch.  33 
Pick.  283.  See  Sandford  v.  Dodd,  2  Day,  437 ;  Ante,  402,  404,  407,  408,  and  notes; 
Tisdale  v,  Buckraore,  33  Maine,  461 ;  Dorr  r.  Fisher,  1  Gushing,  271,  274. 

WJiere  parties  agree  to  rescind  a  sale  once  made  and  perfected  without  fraud,  th« 
same  formalities  of  delivery,  (fee.,  are  necessary  to  revest  the  property  in  the  original 
vendor,  which  were  necessary  to  pass  it  from  him  to  the  vendee.  Quincy  v.  Tilfcon,  5 
Grocnl.  277  ;  Gleason  v.  Drew,  9  Greenl.  81,  82 ;  Miller  p.  Smith,  1  Mason,  175 ;  Tripp 
V.  Tripp,  Rice,  84.    See  Chapman  v.  Searle,  3  Pick.  38. 

Where  a  note,  payable  in  twelve  months,  was  given  as  the  consideration  for  a  writ- 
ten .engagement  of  the  payee  to  convey  certain  goods  to  the  maker  at  a  future  day, 
and  the  payee  forthwith  indorsed  and  sold  the  note  for  its  amount  in  money,  a(%er 
which  the  original  contract  was  rescinded ;  it  was  held^  that  the  maker  of  the  not« 
might  recover  the  amount  of  the  payee,  though  the  twelve  months  had  not  elapsed. 
Chapman  v.  Shaw,  8  Greenl.  59. 

If  the  rescinding  of  a  contract  has  been  brought  about  by  the  intentional  misrep- 
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And  accordingly,  where  one  party  has  derived  some  advantage,  from  When  con- 
the  other  party  having,  to  some  extent,  performed  the  contract ;  tract  mat 
the  general  rule  is,  that  the  agreement  shall  stand ;  and  that  the  scikded. 
defendant  must  perform  his  part  thereof,  and  seek  compensation,  v^-v^^^^ 
in  damages,  for  the  plaintiff's  default.^ 

Although,  however,  this  is  the  general  rule,  still  there  are  cases  where  evi- 
of  partial  failure  of  consideration,  in  which  the  Courts,  in  order  to  p^r^al^ 
prevent  unnecessary  litigation,  permit   the  defendant,  instead  of  failure         |_ 
hringing  a  cross  action,  to  set  up  such  partial  failure  of  considera-  ™*y  ^         ■" 
tion  in  reduction  of  damages  ;^  and  this  principle  *^applies,  general-  fedwstion 
ly,  to  cases  of  contracts  for  goods,  or  for  work,  labor,  and  materials ;  of  dama- 
in  which  the  defendant,  when  sued  for  the  price,  may  show  the  in-  p^^ . « -y 
sufficiency  of  the  goods,  or  the  incomplete  performance  of  the  work,  L     ".^^  J 
even  although  it  was  agreed  to  be  done  for  a  specific  price  (w). 

But  the  defendant  in  such  cases  can  only  show  how  much  less  the  ^ 

subject-matter  of  the  action  was  worth,  by  reason  of  the  plaintiff's  **\ 

breach  of  contract ;  and  if  he  have  any  claim  for  damages  beyond 
that,  he  must  bring  a  cross  action  t^o  recover  them  (x). 

And  there  are  some  cases  in  which  the  rule  does  not  apply  at  all.  When  not. 
Thus,  it  does  not  apply  to  actions  on  bills  of  exchange,  in  any  case 
where  a  question  of  unliquidated  damages  would  be  raised,  by  in- 
quiring into  the  consideration  of  such  bill  (y).  Nor,  as  tt  seems, 
can  a  contract  for  freight  be  rescinded,  if  the  consignee  has  received 
the  goods,  and  has  therefore  derived  some  benefit  from  the  carriage, 
although  they  were  damaged  by  the  negligence  of  the  carrier,  to 
an  extent  exceeding  the  amount  of  the  freight  (2).^  And  we  have 
seen,  that  if  a  vendee  receive  one  of  several  articles,  which  were 
bought  under  an  entire  contract,  and  keep  it  aft«r  the  time  for  com- 
pleting the  contract,  he  must  pay  for  such  article,  although  he 
might  in  the  first  instance  have  refused  to  take  it ;  for  such  reten- 

(u)  See  very  fully  p^r  Parke,  B.,  de-  dage  v.  Colo,  1  Saund.  320  b.  n. 

liyering  tho  judgment  of  the  Court  in  ix)  Mondcl  ».  Steel,  8   M.  <&  W.  868, 

MondeU.  Steel,  8  M.  &  W,  808,  870;  2  872. 

Smith,  L.  C.   15  ;  Havclock  v.  Geddes,  10  (.y)  Moggeridge  t>.  Jones,  14  East,  486; 

East,  664;  Wilbeam  v.  Ashton,  1  Camp.  Spiller  v.  Weatlake,  2  B.  tV:  Ad.  156. 

78;  Bragg  v.  Colo,  6   Moore,  114;  Por-  (2)  Shields  y.  Davis,  6  Taunt.  Go. 


iresentations  of  one  of  the  parties  to  it,  the  contract  will  still  bind  the  party  who  han 
deceived  the  other,  as  to  any  damage  that  may  ensue  to  tho  latter  in  consequence  of 
the  mila  fides.  Thus,  where  A.,  at  the  request  of  B.,  his  yearly  tenant,  accepted, 
just  before  the  expiration  of  one  quarter,  C,  as  his  tenan{  in  his  stead,  who  proved 
to  be  insolvent,  and  it  appeared  that  B.,  when  he  proposed  C.  to  A.,  knew  that  C.  had 
compounded  with  his  creditors,  but  did  not  communicate  that  fact  to  A. :  Jitid^  that 
the  suppression  of  such  a  fact  was  a  fraud  in  B.,  which  rendered  him  still  liable  to 
A.  for  the  rent,  in  an  action  for  use  and  occupation.  Bruce  v.  Ruler,  2  Mann.  & 
RyL  3. 

1  Ante,  6i6,  note. 

*  Ante,  406,  407,  notes  ;  Mixer  v.  Cobnrn,  11  Metcalf,  661 ;  Harrington  v.  Stratton, 
22  Pick.  610  ;  Parish  v.  Stone,  14  Rck.  198 ;  McAllister  v.  Reab,  4  Wend.  483  ;  Spald- 
ing V.  Vandercook,  2  Wend.  431 ;  Barton  v.  Stewart,  3  Wend.  236 ;  Perley  v.  Biilch, 
2S  Pick.  283  ;  Uorr  v.  Fisher,  1  Cushing,  276  ;  Shepherd  v.  Temple,  3  N.  Hamp.  455 ; 
Hill  V.  Green,  4  Pick.  114 ;  Jenkins  p.  Simpson,  14  Maine,  361.  See  Pulsifer  ».  Hotch- 
kins,  12  Conn.  234. 

•  See  Abbott.  Sh'ipp.  (7th  Am.  ed.)  428,  in  note.  Where  goods  arrived  at  the  port 
of  destination  in  so  damage<l  a  state  as  to  be  of  no  value,  the  owner  of  them  was 
beld  not  to  be  at  liberty  to  abandon  thom  for  freight ;  but  the  ship-owner  was  entitled 
to  full  freight  Griswold  o.  New  York  Ins.  Co.,  3  John.  321 ;  Abbott,  Shipp.  (7th  Am. 
ed.)  433,  and  notes. 
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DBFEMCES. 


Whkk  com-  tion  of  part  of  the  goods  sold,  disaffirms  the  entirety  of  the  con- 
'^'•"^   tract  (a).i 

8CINDED. 


2.  Payment 


1.  To  whom  made. 

2.  Of  the  amount  paid. 

3.  When  presumed. 


4.  How  made. 

6.  Of  the  Appropriation  of  Payments. 

6.  or  a  Receipt  for  the  Money. 


To  WHOM 
UADB. 


1.  We  shall  see,  hereafter,  that  if  one  of  several  plaintiffs,  or  a 
nominal  plaintiff  suing  for  a  person  who  is  beneficially  interested, 
fraudulently,  and  by  collusion  with  the  defendant,  give  him  a  re- 
lease from  the  debt,  the  Court  will,  on  s\immary  application,  set 
such  release  aside  (6),^  And  so  it  is  held,  that  if  one  of  two  plain- 
tiffs fraudulently  gave  a  receipt  to  the  defendant,  this  fact  may  be 
shown  upon  the  trial,  in  order  to  destroy  its  effect  (c). 

[  *643  ]  oSo  where  goods  have  been  sold  by  a  pretended  owner,  payment 
to  the  real  owner  is  a  discharge  (d). 

To  agent.  Payment  to  a  general  agent,  although  he  be  known  to  be  only 
an  agent,  binds  the  principal,  provided  such  payment  be  made  in 
the  ordinary  course  of  business,  and  before  the  principal  requires 
payment  to  himself  (e).^ 

So  payment  to  the  plaintiff's  attorney,  who  is  employed  to  re- 
cover the  debt,  is  as  effectual  as  if  made  to  the  plaintiff  himself  (/); 
but  payment  to  an  agent  of  the  plaintiff's  attorney,  who  was  em- 
ployed by  such  attorney  to  sue  the  defendant,  is  no  payment  to  the 
plaintiff  (^). 

In  an  action  for  goods  sold,  it  appeared  that  the  defendant  had 
paid  the  debt  at  the  plaintiff's  counting  house,  to  a  person  who  was 
sitting  there  in  a  part  railed  off  with  account  books  near  him,  and 
who  was  apparently  intrusted  with  the  conduct  of  the  business; 
and  Lord  Tenterden,  C.  J.,  held  that  this  was  a  good  payment  to 


(a)  Ante,  389. 

{b)  Post,  tit.  "  Releases ;"  see  per  Tin- 
dal,  C.  J.,  Crook  v.  Stephens,  7  Scott,  StS, 
a52 ;  Tidd,  9th  edit.  677  ;  Mouutstephen 
©.  Brooke,  I  Chit.  391 ;  Alner  v,  George, 
1  Camp.  392 ;  Barker  v.  RichordBon,  1  Y. 
&  J.  3(i2. 

(c)  Farrar  v.  Hutchinson,  9  A.  dc  £. 
641 ;  Skaife  v.  Jackson,  3  B.  &  C.  421 ;  S. 
C.  6  D.  &  R.  290. 

(rf)  Allen  V.  Hopkins,  13  M.  &  W.  94. 

(«)  Coates  V.  Lewis,  1  Camp.  44^1; 
Drinkwater  ».  Goodwin,  Cowp.  251 ;  Fa- 


venc  V.  Bennett,  11  East,  36 ;  Moore  ». 
Clemen tson,  2  Camp.  24 ;  Gardner  v.  D» 
vis,  2  C.  &  P.  49  ;  Hornby  p.  Lacy,  6  M. 
&  S.  166.  When  a  payment  to  the  debt- 
or's own  agent  suffices ;  Horsfall  f. 
Fauntleroy,  10  B.  &  C.  755. 

(/)  PoweU.  Little,  1  BL  8;  Yates  r. 
Freckleton,  2  DougL  625.  Payment  to 
plaintiff  in  fraud  of  his  attorney ;  Mor- 
rison V,  Summers,  1  B.  &  Ad.  559 ;  Tidd, 
9th  edit.  97,  337. 

{g)  Yates  v',  Freckleton,  9  Ves.  234. 


1  After  goods  have  been  sold  and  delivered,  an  executed  agreement  to  rescind 
the  contract  will  not  revest  the  goods  in  the  vendor,  although  they  remain  in  his  pos- 
session.   Chapman  v,  Searle,  3  Pick,  38 ;  Ante,  641,  note. 

2  Payment  to  a  nominal  plaintiff,  of  a  judgment  recovered  in  his  name,  is  not» 
satisfaction  of  the  debt.    Triplett  v.  Scott,  12  Illinois,  137. 

8  See  Patten  v.  FuUerton,  27  Maine,  68.  So  payment  made  to  a  person  to  whom 
the  money  was  agreedto  be  paid,  at  the  time  of  a  sale,  the  authority  of  the  agent 
not  being  revoked,  will  discharge  the  purchaser.    Marsh  v.  Laforest,  1  Louis.  Ann.  7. 
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the  plain tifif,  although  the  person  to  whom  the  money  was  paid  had  Tc  whom 
not,  in  fact,  any  authority  to  receive  it  (h).  mai>e. 

Where  an  auctioneer  is  employed  to  conduct  a  sale,  his  authority    -^^/'^^*^ 
to  receive  payment  depends,  in  the  absence  of  proof  of  a  general 
authority,  upon  the  conditions  of  sale  ({). 

And  payment  to  a  broker  will  not,  in  general,  bind  his  principal 
(k).  But  it  may  do  so  by  the  custom  of  trade,  or  because  such  pay- 
ment is  warranted  by  the  course  of  dealing  between  the  parties  (I). 

So  possession  by  an  agent  of  a  mortgage  deed,  and  an  authority 
by  him  to  receive  payment  of  interest  reserved  thereby,  do  not^^e^ 
se  authorize  him  to  receive  payment  of  the  principal  (m). 

Nor  will  payment  to  an  agent  bind  the  principal,  unless  it  be  Must  be  in 
made  in  the  usual  course  of  business  (n).     Thus,  if  a  shopman,  who  Jo^^^f^ 
is  authorized  to  receive  money  over  the  counter  only,  receive  money  buwnefls, 
elsewhere  than  in  the  shop,  such  payment  is  not  good  (o).  and  in 

So,  an  agent  cannot,  in  general,  bind  his  principal  by  receiving  ™"^®y- 
payment  otherwise  than  in  money,  as  by  taking  a  bill  of  exchange 
**in  payment ;  unless  he  was  expressly  authorized  so  to  do,  or  unit  ss  [  *644  ] 
it  was  customary,  in  like  cases,  to  settle  by  bill  (p).  And  a  creditor 
may  discharge  his  debtor,  by  taking  the  security  of  the  agent  of 
the  latter,  and  giving  him  a  receipt,  and  inducing  the  principal,  the 
debtor,  to  treat  the  demand  as  satisfied,  whereby  he  is  injured  by 
dealing  differently  with  his  agent  (q). 

So,  although  a  traveller  who  receives  orders  for  goods  from  his 
employer's  customer  in  the  country,  is  authorized  to  receive  pay- 
ment for  them  in  money,  he  has  no  power  to  receive  such  payment 
in  other  goods  (r). 

Nor  is  the  principal  affected  by  a  set-off'  which  the  vendee  may 
have  against  the  agent  (a) ;  unless  when  the  latter  has  been  allowed 
to  appear  as  principal  (t).  And  if  an  agent  employed  to  sell  coals, 
make  a  bargain  in  his  own  name  with  a  tradesman,  to  furnish  him 
with  coals  on  credit;  for  which,  in  return,  he  is  to  receive  goods  on 
credit ;  and  the  coals  and  the  goods  are  both  delivered ;  the  real  own- 
er of  the  coals  may  recover  the  price  from  the  tradesman,  provided 
his  name  appeared  as  that  of  the  seller,  in  the  ticket  sent  with  the 
coals ;  because  the  tradesman  was  bound,  on  seeing  this,  to  inquire 
into  the  nature  of  the  agent's  situation,  instead  of  continuing  to 
treat  him  as  a  principal  (u). 

Payment  to  the  wife  of  the  plaintiff  will  not  bind  him,  unless  it  To  wife, 
be  shown  that  she  had  authority  to  receive  such  payment  (z), 

(h)  Barrett  v.  Deare,  Moo.  &  M.  200.  Salk.  4«2 ;  Thorold  v.  Smith,  11  Mod.  71, 

Bee  Wilmott  v.  Smith,  Id.  238  ;  S.  C.  3  C.  88  ;  Townsend  v.  Inglis,  Holt,  N.  P.  278 ; 

&  P.  463.  Russell  on  Factors,  68,  69.    As  to  the 

(t)  Sykes  v,  Giles,  6  M.  &  W.  646,  651.  power  of  a  policy  broker  to  receive  pay- 

(k)  Jackson  r.  Jacob,  6  Scott.  79,  86  ;  ment  of  a  loss  otherwise  than  in  money, 

Mynn  v.  Jollifife,  1  Moo.  &  Rob.  326.  see  Id.  112,  and  cases  there  cited. 

(I)  Baring  v.  Corrie,  2  B.  &  Aid.  137,  (q)    Wyatt  v.  Marquis  of  Hertford,  8 

147  ;  Ru5«!<<'ll  on  Factors,  68.            .  East,  147  ;  Marsh  v.  Pedd^r,  4  Camp.  267. 

(m)  Wilkinson  v,  Candlish,  6  Exch.  91.  (r)  Howard  ».  Chapman,  4  C.  &  P.  608. 

(n)  See  Sanderson  v.  BeU,  2  C.  &  M.  304.  (<)  Bartlctt  v.  Pentland,  10  B.  &  C.  760. 

(o)  Per  Cur.,  Kaye  v,  Brett,  6  Exch.  (0  Ante,  208.  209. 

269,  274.  (tt)  l>ratt  v,  Willey,  2  C.  &  P.  860. 


Wardo. 


Sykes  v.  Giles,  6  M.  &  W.  646 ;        (x)  Offley  ».  Clay,  2  M.  &  G.  172 ;  9 
Evans,  2  U.  Baym.  928 ;  &  0.    Sokt,  N.  K  372: 
95 
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DEFENCES. 


To  WHOM 
HADB. 

To  partner 


To  exeoa- 
tor  or  trus- 
tee. 

[  0645  ] 


To  assig- 
nee. 


By  banker, 
to  holder 
of  bill  un- 
der forged 
indorse- 
ment. 


Ahottnt  to 

BBPAUX 


In  general,  payment  to  one  of  two  partners  binds  botli,^  even  af- 
ter a  dissolution  of  partnership,  and  although  the  debtor  had  notice, 
before  he  paid  the  money,  that  the  partners  had  appointed  a  third 
person  to  collect  the  debts  due  to  the  firm,  unless,  that  is,  there  be 
something  in  the  notice  which  expressly  takes  away  the  power  of 
the  one  partner  to  receive  the  money  (y).  But  where  money  is  paid 
into  a  bank  on  the  joint  account  of  persons  who  are  not  partners, 
the  bankers  are  not  discharged  by  payment  to  one  of  those  persons, 
without  the  authority  of  the  others  (z). 

Payment  to  one  of  several  executon  is  suflScient  (a). 

So,  payment  of  a  debt  to  one  of  two  trustees,  is  a  good  discharge 
*as  to  both  (6).  But  where  trustees,  or  other  persons,  have  a  joint 
account  with  a  banker,  it  is  usual  to  require  the  authority  of  all, 
before  paying  the  money ;  and  accordingly  it  has  been  held,  that  a 
payment  by  bankers  to  one  of  several  trustees,  of  the  proceeds  of 
Stock  sold  out  under  a  joint  power  of  attorney  from  the  trustees, 
does  not  discharge  the  bankers  as  against  the  other  trustees,  unless 
they  authorized  such  payment  (c). 

Payment  to  one  of  several  assignees  of  a  bankrupt,  seems  to  have 
been  considered  by  Lord  Hardwicke  not  to  be  good  (d)  ;  but  Lord 
Kenyon  expressed,  at  Nisi  Prius,  a  different  opinion  (e). 

So,  if  a  customer  sue  his  banker  for  money  lent,  it  is  no  defence 
on  the  part  of  the  latter,  either  as  a  payment  or  a  set-off,  that  he 
paid  the  amount  to  the  holder  of  a  bill  of  the  customer  made  pay- 
able at  the  bank, — provided  such  holder  claimed  through  a  forged 
indorsement,  and  was  therefore  incapable,  according  to  the  law-me^ 
chant,  of  giving  a  good  discharge  for  the  bill  (/). 

2.  The  payment  of  pari  of  a  liquidated  and  ascertained  sum  is, 
in  law,  no  satisfaction  of  the  whole ;  although  it  may,  in  certain 
circumstances,  be  evidence  of  a  gift  of  the  remainder  (g).  And  a 
plea  which  alleged  the  payment  by  the  defendant,  and  receipt  by 
the  plaintiff,  of  a  smaller  sum  in  satisfaction  of  a  larger,  would  be 
bad  even  after  verdict  Qi).^ 


(y)  Porter  v.  Taylor,  6  M.  &  S.  156. 
Iz)  Innes  v.  Stephenson,  1  Moo.  &  Hob. 
146. 

(a)  Per  Lord  Hardwicke,  Carr  v.  Read, 
3  Atk.  695 ;  2  Wms.  on  Exors,  620. 

(b)  Husband  v.  Davis,  10  C.  B.  645. 

(c)  Stone  V.  Marsh,  R.  &  M.  361 ;  Hus- 
band V,  Dayis,  sup, 

{d)  Carr  v  Read,  supra ;  see  Williams 
V,  Walsby,  4  Esp.  220. 

(e)  Smith  v.  Jameson,  1  Esp.  114; 
Bristow  V.  Eastman,  Id.  174. 

(/)  Robarts  v.  Tucker,  16  Q.  B.  660, 


679. 

{g)  Per  Parke,  B.,  Sbroe  v,  Tripp,  15 
M.  &  W.  23,  33. 

(k)  Down  V.  Hatcher,  10  A.  &  E.  121 ; 
Cumber  V.  Wane,  Str.  426;  Fitch  p.  Snt- 
ton,  5  East,  232  ;  Ijewis  v.  Jones,  4  B.  & 
C.  613  ;  &  C.  6  D.  &  R.  557  ;  and  see 
Thomas  ».  Heathom,  2  B.  &  C.  477,  482 ; 
S.  C.  3  D.  &  R.  647,  650.  See  Blanchard 
V.  Noyes,  3  N.  Hamp.  618 ;  Seymour  r. 
Mintum,  17  John.  169.  By  the  15  &  16 
Vict.  0.  76,  s.  75,  pleas  of  payment  are 
to  ba  taken  distributirely. 


1  So,  where  a  written  contract  is  entered  into  by  an  individual  for  the  doing  of  a 
job  of  work,  in  a  salt  by  him  to  recover  for  the  work  done,  it  is  competent  to  the 
defendant  to  show  that  the  plaintiff  had  a  partner  in  the  job,  and  to  prove  payment 
to  such  partner  in  full.    Shepard  ».  Ward,  8  Wend.  542. 

2  See  Seymour  «.  Mintum,  17  Johns.  169 ;  Johnson  v.  Brannan,  5  Johns.  271 ;  De- 
derick  v.  Lehman,  9  Johns.  333 ;  Jones  v,  Bullitt,  2  Litt.  49 ;  Geiser  v.  Kershner,  4 
Gill  <&  Johns.  305  ;  Hardey  t^.  Coe,  5  Gill,  189 ;  Brooks  v.  White,  2  Metcalf,  283 ;  4 
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Nor  docs  it  make  any  difference,  that  the  creditor  agreed  jbo  re-  Akountto 
ceive  the  smaller  sum  in  full  discharge  of  the  whole  demand,  and  *^  ^^''^• 
gave  a  receipt  accordingly.     Thus,  in  Walters  v.  Smith  (i),  B.  and  ^•^^v"^^ 
C.  being  jointly  indebted  to  A.,  the  latter  sued  B.  alone.     He  re- 
monstrated upon  the  hardship  of  the  case,  alluded  to  the  circum- 
stances which  would  probably  reduce  the  plaintiff's  demand  if  he 
gained  a  verdict,  and  proposed  to  put  an  end  to  the  action  by  pay- 
ing part  of  the  debt,  and  the  costs  of  the  suit.     This  was  agreed 
to,  and  a  receipt  was  given  for  the  sum  paid,  which  was  stated  to  be 
for  debt  and  costs  in  Oiat  action.     A.  afterwards  sued  C. ;  and  it  was 
held,  that  the  composition  above  mentioned  did  not  operate  as  a 
discharge  of  the  whole  debt,  but  only  to  relieve  B.,  and  therefore 
that  it  was  no  defence  for  C.  (k). 

^There  are,  however,  some  exceptions  to  this  rule.     Thus,  the  [  *646  ] 
payment  of  part  before  the  day,  or  in  a  particular  manner  not  pro-  "'^^^^  P*y- 
vided  for  by  the  original  agreement,  may  amount  to  a  satisfaction  p,^  g^. 
of  the  whole  debt,  if  the  parties  so  agree  (Z).^     So,  if  the  claim  be  oient 
for  an  unliquidated  demand,  payment  of  a  smaller  sum  may,  by 
agreement,  operate  as  a  satisfaction  of  the  whole  (m).     So,  there 
can  be  no  doubt,  that  if  a  stranger,  out  of  his  own  monies,  pays  a 
creditor  part  of  his  demand,  under  an  express  agreement  that  it 
shall  be  received  in  full  satisfaction  of  all  claims  on  the  debtor ; 
the  creditor  cannot  afterwards  maintain  an  action  for  the  remain" 

(i)  2  B.  &  Ad.  8S9.  vUl  v.  Jeffery,  2  Roll.  96  ;  Fitch  v.  Sutton, 

(k)  And  see  Field  v,  Roberts,  8  A.  &  £.  5  East,  232,  233  ;  Thomas  v.  Ileathorn,  2 

IK).  B.  &  C.  482  ;  S.  C.  3  D.  &  R.  649. 

(/)  See  Sibrec  v.  Tripp,  16  M.  &  W.  23,         (m)  Wilkinson  v.  Byers,  I  A.  &  E,  106; 

34;  Co.  litt.  212  b;  Pinnel's  case,  5  Co.  Sibree  v.  Tripp,  supra;  Post,  661. 

117;  Abbot  v.  Chapman,  2  Ley.  81;  Co- 

Chandler,  Law  Rep.  30,  31 ;  Wheeler  v.  Wheeler,  11  Vermont,  60 ;  Bailey  v.  Day,  26 
Maine,  88 ;  White  v,  Jordan,  27  Maine,  370 ;  Lee  v.  Oppenheimor,  32  Maine,  254  ;  Eve 
ff.  Moseley,  2  Strobhart,  203 ;  Post,  661,  note.  Upon  the  old  English  doctrine  on  this 
subject,  Huston,  J.,  in  the  case  of  Milliken  v.  Brown,  1  Rawle,  397,  39 S,  makes  the 
following  observations :  "  It  has  become  too  common  for  men,  even  of  good  character 
and  principles,  but  who  trade  on  borrowed  capital,  to  fail,  and  their  creditors  are 
glad  to  receive  fifty  cents  in  a  dollar,  and  give  a  discharge  in  full ;  and  I  do  not  know 
the  lawyer  who  would  be  hardy  enough  to  deny  the  validity  of  such  discharge,  al- 
though given  after  the  money  was  due,  and  although  the  discharge  was  not  under 
seal,  or  although  it  might  be  doubtful  whether  it  could  more  properly  be  called  a 
receipt,  or  a  release,  or  a  covenant  never  to  sue ;  if  the  meaning  can  be  certainly 
ascertained,  and  there  were  no  fraud,  concealment,  or  mistake,  at  the  giving,  it  is 
effectual.  Universally  the  law  is,  or  ought  to  be,  that  the  meaning  or  intention  of 
the  parties,  if  it  can  be  distinctly  known,  is  to  have  effect,  unless  that  intention  con- 
travene some  well  established  principle  of  law.'' 

The  receipt  of  one  thing  in  satisfaction  of  another,  is  a  good  payment ;  as,  the 
acceptance  of  a  horse  in  lieu  of  a  sum  of  money ;  or,  of  a  bond  by  a  third  person,  in 
discharge  of  a  prior  obligation.  Per  M'Kean,  C.  J..  Musgrove  v.  Gibbs,  1  Dallas,  217 ; 
Post,  601 ,  note.  And,  if  a  creditor  choose  to  compel  a  payment  of  part  of  his  claim 
by  process  of  law,  this  will  operate  as  an  extinguishment  of  the  whole ;  the  rule 
being,  that  he  cannot  split  up  an  entire  cause  of  action,  so  as  to  maintain  two  suits 
upon  it.  If  he  do  so,  a  recovery  in  the  first  suit,  although  for  less  than  his  whole 
claim,  is  a  bar  to  another  suit  for  the  residue.  Ingraham  v.  Hall,  11  Serg.  &  R.  78. 
Therefore,  where  a  party,  having  a  demand  for  three  tons  of  hay,  'delivered  in  pur- 
suance of  one  contract,  sues,  and  recovers  judgment  for  one  ton,  he  cannot  bring  a 
suit  for  the  remainder,  but  loses  it    Miller  v.  Covert,  1  Wend.  487. 

1  P^st,  661,  note ;  Brooks  v.  White,  2  Metcalf,  283 ;  Lee  v.  Oppenheimer,  32  Maine, 
253 ;  Goodnow  v.  Smith,  18  Pick.  414;  Reid  v.  Bartlett,  19  Pick.  273. 
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Amount  to  der,  as  this  would '  be  a  fraud  on  such  third  person  (n).^  And  tlie 
BE  PAID.  ^g^^  Qf  ^jjQ  acceptance  of  a  smaller  sum,  as  a  composition  on  a  debt, 
^'■''"^^^^^  under  an  arrangement  by  a  debtor  with  his  creditors  generally,  also 

constitutes  an  exception  to  the  above  rule.^ 
Allowance        So  the  allowance  o^  cross-demands,  on  an  account  stated  between 
demands     ^^^  plaintiff  and  the  defendant,  and  payment  of  the  balance  by  the 
and  pay-*    latter,  if  pleaded  specially,  is  good  as  a  plea  of  payment  (p). 

ment  of 

balance.  g^  ig^^  ^-^e  payment  of  money  will  sometimes  be  presumed  from 

When  pat-  lapse  of  time  and  other  circumstances ;  and  such  presumption  will 
BUMsa  operate  as  a  defence,  although  the  Statute  of  Limitations  has  not 
been  pleaded  (p).  Thus,  a  receipt  for  rent  due  on  a  certain  day,  is 
strong  presumptive  evidence  that  all  rent  previously  due  has  been 
discharged  (q),^  So,  in  an  action  for  work  and  labor  done  for  the 
defendant,  it  has  been  held,  that  proof  that  the  plaintiff  and  other 
workmen  who  were  employed  by  the  defendant  upon  the  same  terms, 
came  regularly  every  week  to  receive  their  wages  from  the  defend- 
ant, whose  practice  was  to  pay  every  week,  and  that  the  plaintiff 
had  not  been  heard  to  complain  of  nonpayment,  was  presumptive 
evidence  of  payment,  to  meet  a  stale  demand  of  two  years'  stand- 
ing (r).  And,  it  seems,  that  if  a  domestic  servant  has  left  his  mas- 
ter for  a  considerable  period,  without  making  any  claim  for  wages, 
that  fact  will  raise  a  presumption  that  his  wages  have  been  paid  (i). 
I  **647  J  ogQ^  even  at  common  law,  a  specialty  debt  was  presumed  to  be  satr 
isfied  after  twenty  years,  unless  circumstances  rebutting  that  infer- 
ence were  proved  by  the  obligee  (t).^ 

The  defendant,  who  had  ordered  goods  for  ready  money,  paid  for 

(n)  See  Lewis  v.  Jones,  4  B.  &  C.  506,  (q)  Gilb.  Ev.  309. 

614;    S.   C.   6   D.   &  R.  5G7 ;  Welby  r.  (r)  Lucas  i;.  NoTOsiUeski,  1  Esp.  226. 

Drake,  1  C.  &  P.  557.  See  Sellen  v.  Norman,  4  C.  &  P.  81,  n. 

(o)  Per  Cur.,  Callander  v.  Howard,  10  (a) ;  and  Evans  v.  Birch,  3  Camp.  10. 

C.  B.  290,  296  ;  and  see  Smith  v.  Page,  16  (s)  Sellen  v.  Xorman,  4  C.  &  P.  81. 

M.  &  W.  683 ;  Sutton  t>.  Page,  3  C.  B.  When  presumed  from  course  of  dealing 

204.  between  bankers  ;  Gillard  i;.  Wise,  5  B.  & 

(p)    Cooper  V.  Turner,  2  Stark.  497 ;  C.  134;  S.  C.  7  D.  <fe  R.  523. 

Dowthwaite  v.  Tibbat,  5  M.  &  S.  76 ;  Du-  (t)  See  the  cases,  Tidd,  9th  edit  18; 

iield  V.  Creed,  6  Eep.  52.  see  now  3  &  4  Will  4,  c  42,  s.  3. 


1  Post.  661,  note. 

s  Per  Huston,  J.,  in  Milliken  v.  Brown,  1  Rawle,  397,  898;  Hinckley  p.  Arey,  27 
Maine,  362  ;  Cutler  v.  Reynolds,  8  B.  Monroe,  696. 

8  That  a  highway  tax  of  one  year  was  not  included  in  a  bill  for  the  next,  ndiei 
the  presumption  that  it  was  paid  ;  bat  this  presumption  may  be  repelled.  Attleb9^ 
ough  V.  Mildleborough,  10  Pick.  378.  A.  having  a  demand  against  B.,  pays  him 
money  and  takes  a  receipt  in  full  of  all  accounts ;  A.'s  demand  shall  be  presunied  , 
paid.  Alvord  v.  Baker,  9  Wend.  323,  Every  officer  engaged  in  the  United  States 
service  is  presumed  to  have  received  the  compensation  allowed  by  law.  United  Sutes 
V.  Ripley,  7  Peters,  18.  An  order  to  pay  itioney  is,  in  the  hands  of  the  drawee,  evi- 
dence of  payment.  Blount  v.  Starkey,  1  Taylor,  1 10 ;  Weidner  v.  Schweigart.  9  Scrg. 
&  R.  385.  As  to  an  order  for  goods  in  this  respect,  see  Alvord  v.  Baker,  9  Weni 
823  ;  Price  v.  Justrobe,  1  Harper,  HI;  Blount  v,  Starkey,  1  Taylor.  110.  The  drawee 
paying  a  money  order  is,  prima  facie,  an  act  of  payment  Per  Sutherland,  J.,  in 
Alvord  V.  Baker,  9  Wend.  324.  One  gives  a  bond  to  convey  land,  there  being  no  comi' 
ter  bond  for  the  consideration  money ;  the  presumption  is,  that  the  money  was  paid. 
Mitchell  ».  Maupin,  3  Monroe,  187. 

*  Forbearance  of  a  judgment  debt  for  twenty  years,  unexplained,  raises  a  pre- 
sumption of  payment  The  reason  of  that  rule  is,  that  a  man  will  naturallpeiOoy 
what  belongs  to  him,  if  not  prevented  by  some  impediment,  which  renders  that  rea- 
son inapplioable  to  the  case.    Boardman  v.  De  Forest,  6  Conn.  2 ;  Stanifoid  v.  Tattle, 
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them  bj  returning  to  tlie  vendar's  agent  a  dishonored  bill,  accepted  Whsn  pat- 
by  the  vendor ;  the  agent,  at  first,  declined  to  receive  the  bill  as  ^""'^  ^**' 
payment ;  but  he  afterwards  took  it  to  the  vendor,  who  kept  it : 
and  it  was  held,  in  an  action  by  the  assignee  of  the  vendor,  that 
this  was  equivalent  to  payment,  no  fraud  being  proved  (u). 

So  if,  in  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  the  plaintiff  produce  the  bill,  and  there  be  a  general  re- 
ceipt on  the  back  of  it,  this  is  primd  facie  evidence  that  the  bill  was 
paid,  not  by  the  plaintiff,  but  by  the  defendant  (x).  But  the  pro- 
duction of  a  bill  of  exchange  from  the  custody  of  the  acceptor,  is 
not  primd  fade  evidence  of  his  having  paid  it,  without  proof  that 
it  was  once  in  circulation  after  it  had  been  accepted  (^).^  And  it  has  al- 
so been  held,  that  payment  is  not  to  be  presumed,  in  such  a  case,  froiji 
the  fact  of  there  being  a  receipt  indorsed  on  the  bill,  unless  such 
receipt  be  shown  to  be  in  the  handwriting  of  a  person  who  was  en- 
titled to  demand  payment  (z). 

And  if  it  appear  that  the  defendant  has  drawn  a  cheque  on  his 
banker,  payable  to  the  plaintiff,  or  bearer,  and  that  the  plaintiff  or 
his  agent  has  actually  received  the  money  thereon,  or,  even  if  it 
appear  that  payment  of  the  cheque  was  refused,  but  such  refusal  is 
not  proved  to  have  taken  place  before  action  brought  (a)  ;  this  will 
entitle  the  defendant  to  call  upon  the  plaintiff  to  show,  that  the 
cheque  was  drawn  on  some  other  account  than  the  debt  sued  for  (6),^ 

(u)  Mayer  v.  NiaiS,  1  Bing.  311 ;  S.  C  tioned  evidence,  yet  the  mere  proof  of  the 

8  Moore,  275.  delivery  and  payment  of  a  cheque  is  not 

(x)  Scholey  v,  Walsby,  Peake,  25.  sufficient  to  establish  a  debt  from  the  per- 

(y)    Pfiel    V,  Yanbatenberg,  2  Camp,  son  to  whom  it  is  delivered  and  paid,  un- 

439.  less  it  be  also  shown  upon  what  consider- 

{2)  lb.  ation,  and  under  what  olrcumstances  it 

(a)  Per  Patteson,  J.,  Pearce  v.  Davis,  1  was  given  ;  Gary  v.  Gerriok,  4  Esp.  9 ; 

Moo.  &  Rob.  366,  366.  Aubert  v,  Walsh,  4  Taunt.  293 ;  Lloyd  t». 

(6)  Pearce  v,  Davis,  1  Moo.   &  Rob.  Sandilands,  Gow,  15.    When  payment  of 

8^;  Bos  well  v.  Smith,  6  C.  &  P.  60;  Egg  the  cheque  must  be  distinctly  proved,  al- 

V,  Bamett,  3  Esp.  196.    Although  pay-  though  it  came  back  into  the  hands  of 

ment  of  a  debt  may  be  established  by  a  the  maker ;  Bleasley  v,  Crossley,  3  Bing. 

cheque  drawn  by  the  debtor  in  favor  of  430 ;  8.  C.  11  Moore,  327. 

*  a  creditor,  if  supported  by  the  above-men- 

^  _ 

4  Vermont,  82  ;  Rogers  v.  Judd,  5  Vermont,  236.  The  insolvency  of  the  debtor  con- 
stitutes such  an  impediment ;  but  the  insolvency  of  one  of  two  joint  debtors,  the 
other  being  absent,  does  not  Boardman  9.  Be  Forest,  ubi  tupra.  80,  the  absence  of 
the  debtor  fhim  the  State,  constitutes  such  an  impediment,  but  the  absence  of  one  of 
two  joint  debtors,  the  other  being  present,  and  accessible  to  creditors,  does  not.  Id. ; 
Dunning  v.  Chamberlain,  6  Vermont,  127 ;  Da^ett  v.  Fallman,  8  Conn.  168.  The 
absence  requisite  to  constitute  such  an  impediment,  must,  in  its  nature,  be  perma- 
nent, and  not  merely  occasional.  Id.  See  also  Jackson  v.  Uotchklss,  6  Cowen,  401 ; 
Jackson  v.  Slater,  5  Wend.  295;  Jackson  v.  Sackett,  7  Wend.  94;  M'Dowell  v.  M'Cul- 
longh,  17  Serg.  <b  R.  51. 

After  a  lapse  of  twenty  years,  bonds  and  other  specialties,  merchants'  accounts, 
legacies,  mortgages,  judgments,  and  indeed  all  evidences  of  debt  excepted  out  of  the 
statute  of  Pennsylvania,  are  presumed  to  be  paid.  Per  Sergeant,  J.,  in  Foulk  v. 
Brown,  2  Watts,  214.  See  Diemer  v,  Secrist,  1  Pennsylv.  420.  But  payment  of  a 
bond  will  dot  be  presumed  iVom  lapse  of  time  alone,  within  a  shorter  period  Uian 
twenty  years.  Cottle  v.  Payne,  3  Day,  289  ;  Mattocks  v,  Bellamy,  8  Vermont,  463 ; 
Rix  V,  Smith,  6  lb.  348 ;  Forsyth  v,  Ripley,  2  Greene,  (Iowa)  181.  See  the  cases  on 
this  head  collected  in  2  Phil.  £v.  (Cowen  &  Hill's  ed.)  316,  ei  teg,,  notes.  Part  1. 

1  See  Blount  v,  Starkey,  1  Taylor,  110;  Weidner  v.  Schweigart,  9  Serg.  &  R.  385  ; 
Alvord  V.  Baker,  9  Wend.  324. 

*  Patton  V.  Ash,  7  Serg.  St  Rawle,  116,  aeeor,  A  bank  book  of  one  of  the  parties 
would  be  evidence  in  such  case ;  but  the  hand-writing  of  the  clerk  of  the  bank,  who 
made  the  entries,  must  be  proved,  in  ease  of  his  death.    Id. 
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When  pjlt-  even  although  there  be  no  proof  that  the  plaintiff  received  such 

MENT  Vr-  -  -  .     -        . 

8UUBD. 


MENT  PRE-    cheque  from  the  defendant  (c). 


How  made:       ^'  -^  cheque  operates  as  payment,  until  it  has  been  presented 
by  cheque.    **and  refused  (d).     But  the  mere  fact  of  the  plaintiff  having  in  his 
[  *648  ]  hands,  at  the  time  the  action  was  brought,  a  cheque  drawn  in  liia 
favor  by  the  defendant,  on  account  of  the  debt  sued  for,  will  not 
operate  as  payment  of  that  debt,  unless  the  cheque  be  uncondition- 
al (e).i 
Money  If  money  be  sent  by  post,  in  a  letter  properly  directed  to  the 

^^^  creditor  (/),  and  be  lost,  the  debtor  is  discharged,  if  he  were  diree- 

^  ^°*         ted  so  to  transmit  the  money,  or  if  that  were  the  usual  course  be- 
tween the  parties  (g). 
Post  office        But  where  the  defendant,  in  answer  to  a  letter  demanding  pay- 
order,         ment,  sent  a  post-office  order  to  the  plaintiff,  in  which  the  latter 
was  described  by  a  wrong  christian  name  ;  and  the  plaintiff  kept 
the  order,  but  did  not  cash  it,  although  he  was  informed  at  the 
post-office  that  he  might  receive  the  money  at  any  time,  by  signing 
it  in  the  name  of  the  payee :  it  was  held,  that  this  was  no  evidence 
of  payment  (A). 
Forged  And  so,  if  a  payment  be  made  infargid  Bank  of  England  notes, 

notes.         the  creditor  may  treat  them  as  a  nullity,  and  sue  his  debtor  for 
the  amount.^ 

(c)  Mountford  v.  Harper,  16  M.  &  W.    149. 

825.  (g)  See  Kington  v.  Kington,  11  M.4 

(d)  Per  Patteson,  J.,  Pearce  i;.  Davis,  1  W.  233,  235  ;  Warwick  v.  Noakes,  Peake, 
Moo.  &  Rob.  365,  366.  67 ;  Hawkins  v.  Rutt,  Id.  1S6, 

(e)  Hough  V,  May,  4  A.  &  R  954.  (A)  Oordon  v.  Strange,  1  Exch.  477. 
(/)  See   Walter  v.  Haynes,  R.  &  M. 

1  Where  a  check  was  drawn  upon  a  bank  on  account  of  a  debt  due  to  the  drawee, 
and  the  check  was  never  presented  to  the  bank  for  payment,  but  was  ailerwards 
lodged  by  the  drawee  in  the  hands  of  the  drawer's  clerk  ;  it  was  held,  that  this  waa 
no  payment.  Dennie  v.  Hart,  2  Pick.  204.  A  check  given  in  the  ordinary  course  of 
business,  is  not  presumed  to  be  received  as  an  absolute  payment,  even  if  the  drwtr 
have  funds  in  the  b^nk^  but  as  the  means  whereby  the  holder  may  procure  the  money. 
Cromwell  v,  Lovett,  1  Hall,  56  ;  The  People  t;.  Baker,  20  Wendell,  602.  The  holder  of 
a  check  in  such  a  case  becomes  the  agent  of  the  drawer  to  collect  the  money :  and  if 
guilty  of  no  negligence  causing  an  actual  injury  to  the  drawer,  he  will  not  be  an- 
swerable, if,  from  any  peculiar  circumstances  attending  the  bank,  the  check  is  not 
paid.  Cromwell  v.  Lovett,  1  Hall,  56.  In  a  suit  against  the  drawer  for  the  co^side^ 
ation  of  such  a  check,  the  holder  may  treat  it  as  a  nullity,  and  resort  to  his  orig[!ttal 
cause  of  action.  Id.  If  the  drawer  of  a  check  have  no  funds  in  the  bank  u]»n 
which  it  is  drawn,  at  the  date  of  the  check,  it  is  not  necessary  for  the  holder  to  prt- 
sent  such  check  at  the  bank  for  payment,  in  order  to  enable  hrm  to  sustain  an  action 
upon  it.  Franklin  v.  Vanderpool,  Id.  78.  The  drawing  a  check  under  such  circua' 
stances  is,  when  unexplained,  a  fraud,  which  deprives  the  maker  of  all  right  to  re 
quire  presentment  and  demand  of  payment.  Id. ;  Eichelberger  ».  Finley,  7  Har.  & 
Johns.  3hl  ;  Gushing  v.  Gore,  15  Mass.  74.  A  check  need  not  be  presented  for  pay- 
ment on  the  day  it  is  received.  The  Merchants  Bank  p.  Spiccr,  6  Wend.  54.1  See 
Woods  t>.  Schreader,  4  Har.  &  Johns.  276 ;  Sutcliffo  v.  M'Dowell,  2  Nott  «S>  MV.  251; 
Murray  v.  Judah,  6  Cowen,  484 ;  Glenn  v.  Noble,  1  Blackf.  104 ;  Mohawk  Bank  •. 
Broderic,  10  Wend.  304 ;  Gough  w.  Staate,  13  Wend.  540. 

'^  Ramsdale  v.  llorton,  3  Barr,  330.  See  Young  v.  Adams,  6  Mass.  182 ;  Mudd  *. 
Reeves,  2  Har.  &  Johns.  368 ;  Hargrave  v.  Dusenbury,  2  Hawks,  326  ;  Markle  r.  Hat- 
field, 2  Johns.  455  ;  Kcene  v,  Thompson,  4  Gill  &  Johns.  463 ;  Salem  Bank  r.  GloQ'ies- 
ter  Bank,  17  Mass.  1 ;  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33 ;  Ante,  551, 552, 
note;  Simmst;.  Clark,  11  Illinois,  137.    Where  bank  bills  are  received  in  p^naent* 
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We  have  seen  that,  in  some  cases,  a  debt  will  l>e  extinguished  by  How  katb. 
the  creditor's  order  upon  his  debtor,  to  pay  the  money  to  a  third  v-^^v^w^ 
person,  to  whom  such  creditor  is  indebted ;  as,  for  instance,  where  Creditor's 
such  order  is  acted  upon,  and  the  third  party  receives  the  amount  in  ^ia  debtor 
pursuance  thereof.     And  so,  although  the  money  has  not  been  paid  to  pay. 
over,  yet,  if  the  debtor  has,  in  pursuance  of  the  order,  pledged  him- 
self to  the  third  person  to  obey  it,  so  that  the  right  of  the  third 
party  to  receive  the  money  from  the  debtor  is  complete ;  the  debt  is 
thereby  extinguished  as  against  the  creditor  (z). 

But  if  a  creditor  refer  a  third  person  to  his  debtor  for  payment, 
intending  such  third  person  to  take  payment  in  money  ;  and  the 
latter,  instead  of  taking  payment  in  money,  take  payment  in  any 
other  way,  he  does  so  at  his  peril.  Thus,  where  a  creditor,  who  held 
the  debtor^s  order  upon  a  banker,  instead  of  taking  cash  from  the 
banker,  as  he  might  have  done,  elected  to  take  from  the  latter  a 
bill  upon  a  third  person,  payable  at  a  future  day ;  it  was  held  that 
this  discharged  the  debtor,  although  the  bill  was  afterwards  dishon- 
ored (i).  And  so  it  has  been  held,  that  *if  a  debtor  refer  his  crcd-  [  *649  ] 
iter  to  a  third  person  for  payment,  and  the  creditor  give  that  third 
person  indulgence,  without  the  knowledge  and  consent  of  the  debt- 
or ;  and  the  third  person  becomes  insolvent,  the  loss  must  fall  on 
the  creditor;  because,  as  between  himself  and  the  debtor,  the  giving 
indulgence,  without  notice,  operates  as  an  agreement  on  his  part  to 
look  to  the  third  person  and  discharge  the  debtor  (I). 

So  where  a  debtor  directed  his  bankers,  who  had  a  balance  in  his  Transfepof 
favor  in  their  hands,  to  place  a  certain  sum   to  the  credit  of  his  ?™°j^"*,  ^ 
creditor,  who  was  a  customer  of  and  debtor  to  the  banker,  so  as  to  tooks. 
make  the  same  as  a  bill  at  one  month  ;  and  the  bankers  consented  to 

(i)  See  ante,  537.                  -  the  cheque  be  dishooured,  although  the 
Ijc)  Smith  V.  Ferrand,  7  B.  &  C.  19,  24.  agent  fail  with  funds  of  the  debtor  in  his 
But  taking  a  cheque  payable  immediate-  hands ;  Everett  v.  Collins,  2  Camp.  515. 
ly,   instead  of   cash,   from   the   debtor's  (/)  Per  Lord  Kenyon,  as  stated  by  Bay- 
agent,  docs  not  discharge  the  debtor,  if  ley,  J.,  in  Smith  r.  Ferrand,  supra. 

and  at  the  time  of  such  payment  the  bank  which  issued  the  bills  has  in  fact  stopped 
payment,  although  the  failure  is  not  at  the  time  known  at  the  place  of  payment,  the 
loss  falls  upon  the  party  paying,  and  not  on  the  party  receiving  the  bills.  Lightbody 
V,  Ontario  Bank,  1 1  Wend.  1) ;  Ontario  Bank  v.  Lightbody,  13  Wend.  101 ;  Gilman  v. 
Peck,  11  Vermont,  516 ;  Fogg  v.  Sawyer,  9  N,  Hamp.  3G5 ;  Magee  v,  Carmack,  13 
Illinois,  2S9.  He  who  receives  a  bill  of  a  broken  bank,  not  knowing  it  to  be  such, 
and  on  a  representation  made  to  him  that  it  is  worth  its  nominal  value,  docs  not  take 
it  at  his  own  risk.  Commonwealth  v.  Stone,  4  Met  43.  But  it  has  been  held  in  Ala- 
bama, that  payment  in  discharge  of  a  debt,  in  genuine  bank  note%,  if  made  bond  fide 
and  in  ignorance  of  the  failure  of  the  bank,  is  a  valid  payment ;  though  at  the  time, 
the  notes  might  be  valueless.  Lowrcy  r.  Morrell,  2  Porter,  280.  See  Bayard  v.  Shunk, 
1  Watts  &  S.  92.  In  Wainwright  r.  W^ebster,  11  Vermont,  576,  the  Court  holds  a 
doctrine  contrary  to  that  of  Lowrey  v.  Morrell,  supra,  under  the  same  circumstances. 
See  Alexander  v.  Dennis,  9  Porter,  174 ;  Brown  t>.  Brabham,  3  Ohio,  275.  If  a  debtor 
steal  money  firom  his  creditor,  and  then  deliver  it  to  his  creditor,  who  accepts  it  in 
payment  of  the  debt  due  to  him,  without  knowing  that  it  was  stolen  from  him,  it  is 
no  payment.    State  Bank  «.  Welles,  3  Pick.  394. 

A  creditor  is  not  bound  to  receive  payment  in  currency,  which  is  at  a  discount  in 
the  place  where  the  debt  is  payable.  Uowe  v.  Wade,  4  McLean,  319.  The  fact  that 
a  note  is  made  payable  at  a  bank,  docs  not  render  the  notes  of  such  bank  receivable 
in  payment.  Bull  v.  Harrell,  7  Howard,  (Miss.)  9.  But  if  a  payment  is  made  in 
bank  bills  and  accepted,  it  is  a  good  payment  at  their  nominal  par  value.  Phillips  o. 
Blake,  1  Metoalf,  156. 
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How  MA1>B. 


Money  of  a 
third  par- 
ty coming 
to  plain- 
tirs 
hands, 
applied  by 
arrange- 
ment in 
payment 
of  debt. 

[  »650  ] 


this,  and  communicated  their  assent  to  the  creditor,  who  also  ac- 
quiesced :  it  was  held  that  this  did  not  amount  to  a  payment ;  and 
that,  on  the  bankruptcy  of  the  bankers,  before  the  expiration  of  the 
time  when  credit  was  to  have  been  given,  the  creditor  mischt  sue 
for  his  demand  (m).  But  it  was  decided  in  the  case  of  Eyles  v. 
Ellis  (n),  that  an  actual  transfer  of  the  amount  of  a  debt,  in  a 
banker's  books,  from  the  account  of  the  debtor  to  that  of  the  credi- 
itor,  with  the  assent  of  both,  is  equivalent  to  payment.  In  that 
case,  the  plaintiff  and  defendant  each  kept  an  account  with  a  bank- 
er at  M.  In  October,  the  plaintiff  desired  the  defendant  to  pay  in 
to  his  account  a  sum  due  to  him  for  rent.  The  defendant  wrote  to 
the  plaintiff,  stating  that  he  had  caused  the  amount  to  be  trans- 
ferred to  his  account,  and  the  plaintiff  sent  him  a  ^receipt  by  return 
of  post.  The  sum,  however,  was  not  actually  transferred  until  the 
8th  of  December.  On  the  9th,  notice  of  the  transfer  was  sent  to 
the  plaintiff  by  post,  audit  reached  him  on  the  11th.  On  the  10th 
the  banker  stopped  payment ;  and  it  was  held,  that  the  transfer  was 
equivalent  to  payment. 

So,  if  the  plaintiff  and  defendant  and  a  third  person  agree,  that 
a  sum  of  money  belonging  to  such  third  person,  but  which  is  to 
come  to  the  hands  of  the  plaintiff,  shall,  when  received,  be  applied 
by  the  plaintiff  in  discharge  of  a  claim  which  he  has  against  the 
defendant ;  and  it  appear  that  the  money  was  duly  received  by  the 
plaintiff;  these  facts  will  furnish  evidence  of  a  payment  by  the  de- 
fendant in  satisfaction  of  such  claim.  Thus,  where  the  plaintiffs' 
who  were  sharebrokers,  had  sold  shares  for  one  H.  for  415Z.  12s.  Qd.; 
but  H.,  being  in  want  of  this  money  before  the  settling  day,  applied 
to  the  plaintiffs  for  it;  whereupon  ^the  plaintiffs  agreed  to  advance 
it,  provided  H.  would  procure  the  defendant's  acceptance  for  the 
amount, — they,  the  plaintiffs,  promising  to  appropriate  the  purchase- 
money  for  the  shares,  when  received,  in  discharge  of  such  accept- 
ance ;  and  the  defendants,  having  consented  to  this  arrangement, 
accepted  the  bill  on  the  faith  of  it,  and  the  plaintifls  received  the 
purchase-money  in  due  time :  it  was  held,  in  an  action  by  the  plain- 
tiffs against  the  defendants  on  the  bill, — to  which  the  defendants 
pleaded  payment, — that  proof  of  these  facts  supported  that  plea  (o). 
And  so  where  the  plaintiffs,  being  the  holders  of  the  joint  and 
several  promissory  note  of  A.  and  R,  received  from  C.  a  promissory 
note  of  the  like  amount,  in  satisfaction  of  B.'s  liability  on  the  for- 
mer note ;  and  C.'s  note  was  afterwards  paid  by  D. :  it  was  held 
that  these  facts  amounted  to  a  payment  by  B.  of  such  former 
note  (p).^ 


(m)  Pedder  v.  Watt,  Peake,  Addl.  Ca^  place  money  to  acoonnt  at  a  fature  daj. 

41 ;  S.  C.  2   Chit.   619.    It  wiU  be  re-  (n)  4  Bing.  112 ;  and  see  Bodenham  v. 

marked  that,  in  this  case,  there  was  no  Purchas,  2  B.  &  Aid.  39. 

remittance  or  actual  transfer  on  acoonnt  (o)  Hills  v.  Mesnard,  10  Q.  R  266,  271. 

of  the  debt ;  but  a  mere  direction   to  (p)  Thome  o.  Smith,  10  C.  B.  659. 


^  Payment  and  satisfaction  of  a  note  or  an  account  may  be  made  by  the  dellrerj 
and  acceptance  of  an  aooonnt  against  a  stranger.  WiUaid  0.  Germer,  1  Sandford 
8ap.0t  Ga 


PAYMENT. 


761 


So,  where  on  each  half-year's  settlement  for  rent  between  a  land-  How  made. 
lord  and  his  tenant,  the  landlord's  sewer's  rate,  which  had  been  paid 
by  the  tenant,  was  allowed  as  a  part  payment  of  the  rent  by  the 
tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be 
such ;  this  was  held  to  place  the  parties  in  the  same  position,  as 
if  the  amount  had  been  actually   paid  in  money  to  the  landlord  (q). 

And  by  agreement  between  the  parties,  payment  may  bo  made  in 
goods,  as  well  as  in  money  (r).^ 


Money 
paid  for 
the  cred- 
itor. 


Payment 
in  goods. 


5.  If  a  creditor  have  two  distinct  debts  due  to  him  from  his 
debtor,  and  the  latter  make  a  general  payment  on  account  without 
specifying,  at  the  time,  to  which  account  he  intends  the  payment  to 
be  applied,  it  is  optional  in  the  creditor  to  appropriate  such  pay- 
ment to  which  account  he  pleases.^  But  if,  at  the  time  the  debtor 
makes  the  payment,  he  declares  that  it  is  specifically  made  in  dis- 
charge, or  in  part  liquidation  of  a  particular  account ;  or  if  the 
circumstances  show  that  such  was  his  intention,  the  creditor  is  bound 
thereby,  and  he  cannot  apply  it  to  any  other  demand  («).^ 


(q)  Waller  »,  Andrews,  8  M.  &  W.  312, 
318  ;  Bramston  v.  Robins,  4  Bing.  11,  14. 

(r)  See  Cannan  v.  Wood,  2  M.  &  W. 
465,  4G7  ;  Hooper  ».  Stevens,  4  A.  &  E. 
71;  Hart  v.  Nash,  2  Cr.  M.  &  R.  337; 
and  sec  Blair  v.  Ormond,  20  L.  J.,  Q.  B. 
444,  452. 

(*)  Waller  v.  Lacy,  1  M,  &  G.  64,  70 ; 
1  Scott,  N.  R,  180,  2(X).  Soo  Anon.,  Cro. 
Eliz.G?!;  Gorldar.1  v.  Cox,  Str.  lltii;  New- 
march  V.  Tealby,  14  East,  231),  213,  n.  (a) ; 
Peters  v,  Anderson,  5  Taunt.  51) i> ;  S.  C.  1 
Marsh.  23S ;  Shaw  v,  Pictjn,  4  B.  &  C. 


716 ;  S.  C.  7  D.  &  R.  201.  The  French 
law  ia  to  the  same  effect  as  ours,  as  to 
the  right  of  the  debtor  at  y  the  time  he 
pays,  to  direct  to  what  account  the  money 
shall  bo  applied ;  except  that  when  a 
payment  is  made  on  account  of  a  debt 
bearing  interest,  the  money  must  be 
placed  to  the  account  of  interest  then 
duA,  and  not  to  the  account  of  the  capital, 
they  being  distinct;  Code  Civil,  Book  3, 
tit.  3,  art.  1253,  1251.  See  1  Pothier,  by 
Evans,  308  ;  and  per  Sir  W.  Grant,  Clay- 
ton^s  case,  1  Mer.  G05. 


1  Ante,  627,  note;  Borah  v.  Curry,  12  Illinois,  66. 

*  Seymour  r.^Marvin,  11  Barbour  Sup.  Ct.  80.  The  general  rule  laid  down  by  Mr. 
Justice  Story,  with  regard  to  the  application  of  payments,  is,  that  where  a  person 
owes  money  upon  several  distinct  accounts,  he  has  a  right  to  direct  his  payments  to 
be  applied  to  either,  as  he  pleases;  if  he  pays  money  on  his  accounts  generally,  with- 
out appropriating  it,  the  creditor  may  apply  it  as  he  pleases;  if  neither  the  debtor 
nor  creditor  makes  any  specific  application  of  the  money  so  paid,  the  law  will  appro- 
priate it  acconling  to  the  justice  and  equity  of  the  case.  Cremcr  v.  Higginson,  1 
Mason,  33"^;  Unite<l  States  v.  Wardwell,  o  Mason,  85.  Sec  also  Pattison  r.  Hull,  9 
Cowen,  701),  771 ;  Baker  v.  Stackpoole,  9  Cowen,  420;  Chitty  v.  Naish,  2  Dowl.  Prac. 
Cas.  611 ;  Mitchell  t;,  Dall,  4  Gill  &  Johns.  301 ;  Seymour  v.  Van  Slyck,  8  Wend.  403 ; 
Niagara  Bank  V.  Roosevelt,  9  Cowen,  409;  Allen  v.  Kimball.  23  Pick.  473;  United 
States  V.  Eckford,  17  Peters,  251 ;  Brewer  v.  Knapp,  1  I'ick.  332 ;  Washington  Bank  v. 
Prescott.  20  Pick.  339 ;  Blackstone  Bank  v.  Hill,  10  Pick.  129 ;  Mann  v.  Marsh,  2 
Caines,  99 ;  ReynoMs  v.  McFarlane,  Overton,  488 ;  Arnold  v.  Johnson,  1  Scammon, 
196 ;  Kosseau  v.  Bell,  14  Vermont,  83 ;  Selleck  v.  Sugar  Hollow  Turnp.  Co.,  13  Conn. 
463.  Where  there  is  no  application,  the  Court  applies  it  to  the  case  of  the  most  pre- 
cariqjos  security.  Field  v,  Holland,  6  Cranch,  8.  Or  to  the  oldest  debt  where  there 
are  severaL  Milliken  ».  Tufts,  31  Maine,  497  ;  Caldwell  v.  Went  worth,  14  2^'.  Hamp. 
431. 

•  Reed  v.  Boardman,  20  Pick.  441 ;  Hall  v.  Marston,  17  Mass.  675 ;  Gilchrist  v. 
Ward,  4  Mass.  692  ;  Bonaffe  v.  Woodbury,  12  Pick.  463  ;  Hussey  v.  Man.  &  Mech. 
Bank,  10  Pick.  415 ;  Bosley  v.  Porter,  4  J.  J.  Marsh.  621  ;  Hall  v.  Constant,  2  Hall, 
l.s.-i,  189  ;  McDonald  v.  Pickett,  2  Bailey,  617,  618  ;  Martin  v,  Draker,  6  Watts,  544; 
Bautwell  V.  Mason,  12  Vermont,  60S;  Hndair  v.  Bank  of  Marietta,  10  Leigh,  481, 
4«4  ;  Miller  v.  Trevilian,  2  Rob.  (Virg.)  2,  27.  The  creditor,  if  he  receives  the  money, 
18  boand  by  the  application  of  it  directed  by  the  debtor,  although  he,  at  the  time, 
and  conBtantly  afterwards,  refuse  to  make  the  application  direct^    Reed  v.  Board- 
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Affbopbia-       <*And  the  doctrine, — as  to  the  right  of  a  creditor  to  appropriate 

•noN  OP       general  payments, — ^holds,  althouffh  one  of  the  debts  be  due  on  a 

^^.^^^  bond  or  otjier  specialty,  and  the  other  be  due  on  simple  contract  (t). 

r  ofi^i  1  ^'  ^^  *^^  defendant  owe  money  to  the  plaintiflf,  in  respect  of  a 

I-  J  debt  contracted  by  his,  the  defendant's  wife,  dum  sola,  and  also  in 

respect  of  a  debt  incurred  by  him  on  his  own  account,  and  he  pay 

money  generally  on  account,  the  plain tifif  mdy  apply  the  payment 

to  either  demand  (u).     And  so,  in  the  absence  of  any  appropriation 

by  the  debtor  at  the  time  of  making  a  payment,  the  creditor  may 

apply  it  in  satisfaction  of  a  debt  which  is  barred  by  the  Statute  of 

Limitations  (x). 

This  rule,  however,  applies  only  to  the  case  of  payments  properly 
so  called.  And  therefore,  if  the  money  was  received  by  the  plain- 
tiff without  the  knowledge  of  the  defendant,  so  that  he  never  had 
the  ]X)wer  of  exercising  the  option  which  the  law  allows  him  ;  the 
right  of  the  plaintiflf  which  would  accrue  upon  the  defendant's 
failure  to  appropriate,  does  not  arise  (y).^ 


When  al- 
lowed. 


i; 


i)  See  cases  cited,  tupra^  n.  (9). 
u)  Goddard  v.  Cox,  Str.  1194. 
(z)  MiUs  v.  Fowkes,  7  Scott,  444. 


(y)    Per  Tindal.  C.  J.,  WaUer  v.  Iacj,  1 
M.  &  G.  64,  70 ;  1  Scott,  N.  R.  186,  200. 


man,  ubi  tupra.  This  direction  of  the  debtor  may  be  proved  by  circamstanees,  such 
as  his  denial  of  one  of  two  debts  claimed  at  the  time  of  payment  of  money  and  ad- 
mission of  the  other ;  so  also  the  fact  that  the  amount  paid  agreed  with  one  of  the 
demands  and  not  with  the  other,  would  be  an  important  circumstance.  Taylor  r. 
Sandiford,  7  Wheat.  14,  20 ;  Mitchell  v.  Dall,  2  Harr.  &  Gill,  160,  173 ;  Roberts  r. 
Gamie,  3  Caines,  14 ;  Western  Branch  Bank  v.  Morehead,  6  Serg.  &  R,  642  ;  Scott  r. 
Fisher,  4  Monroe,  387  ;  Stone  v.  Seymour,  15  Wend.  19.  As  to  the  mode  in  which  the 
application  made  by  the  creditor  may  be  fixed  and  proved,  see  Starrett  v.  Barber,  20 
Maine,  467  ;  Allen  v.  Kimball,  23  Pick.  473 ;  Lindsey  v.  Stevens,  6  Dana,  104.  Upon 
the  question  of  the  time  within  which  the  creditor  must  make  the  application,  there 
is  some  confusion  among  the  authorities.  But  the  weight  of  authority  seems  to  allow 
the  creditor  to  make  the  application  at  any  time,  as  between  himself  and  the  debtor, 
but  if  the  rights  of  third  parties  are  concerned  and  affected  by  the  time  of  applica- 
*tion,  the  creditor  should  make  it  in  a  reasonable  time.  Mayor,  &c.  of  Alexandria  r. 
Patten,  4  Cranch,  317  ;  Pattison  r.  Hull,  9  Cowen,  747  ;  Bosanquet  v.  Wray,  6  Taunt 
697  ;  Frazer  v,  Bunn,  8  Carr.  &  P.  704.  See  Philpott  p.  Jones,  2  Adol.  &  EP.  41 ;  Mills 
V,  Fowkes,  6  Bingh.  N.  C.  465 ;  Williams  v.  Griffiths,  6  Mees.  &  Welsh.  300 ;  Brady  ». 
Hill,  1  Missouri,  316;  Hilton  v.  Buriey,  2  N.  Hamp.  193 ;  Heilbron  p.  Bisscll,  1  Bai- 
ley, Eq.  430 ;  Starrett  v.  Barber,  20  Maine,  467.  If  the  application  is  once  made  by 
the  creditor  he  cannot  change  it  Hill  v.  Sutherland,  1  Wash.  128 ;  White  v.  Trum- 
bull, 3  Green,  314 ;  Hilton  v.  Buriey,  2  N.  Hamp.  123 ;  Seymour  v.  Marvin,  11  Bar- 
bour Sup.  Ct.  80. 

Whether  application  can  be  made  by  creditor  after  suit  brought  respecting  it,  see 
Wilkinson  v.  Sterne,  9  Mod.  427  ;  Bosanquet  v.  Wt&j,  6  Taunt  697 ;  Mills  v.  Fowkes, 
6  Bmgh.  N.  C.  465 ;  Williams  v.  Griffith.  6  Mees.  &  Welsh.  300 ;  Alexandria  v.  Patten, 
4  Cranch,  317  :  Brady  v.  Hill,  1  Missouri,  315  ;  Heilbron  v.  Bissell,  1  Bailey,  Eq,  430. 
Whether  such  application  can  be  made  after  controversy  arisen :  see  United  States  cs. 
Kirkpatrick,  9  Wheat  737  ;  Wiggin  v.  Doolittle,  12  Vermont,  249 ;  Fairchild  «.  Holly. 
10  Conn.  184.  In  Milliken  v.  Tufts,  31  Maine,  497,  it  was  held,  that  a  creditor  can- 
not appropriate  a  payment  after  a  controversy  has  arisen  thereon  between  himself 
and  the  debtor.    See  Caldwell  v.  Wentworth,  14  N.  Hamp.  431. 

For  a  statement  of  rules,  by  which  Courts  will  be  governed  when  the  application  of 
payments  devolves  on  them,  see  Emery  v.  Tichout,  13  Vermont,  16,  17 ;  Sta-mfbrd* 
Bank  v.  Benedict,  16  Conn.  438 ;  Portland  Bank  v.  Brown,  22  Maine,  296 ;  Smith  r. 
Lloyd,  11  Leigh,  617 ;  Heilbron  v.  Bissell,  1  Bailey,  Eq.  436 ;  Bosanquet  v.  Wray.  6 
Taunt  697.  How  far  the  Court  is  to  look  to  the  interest  ot  the  creditor  in  making 
the  application,  see  Field  v.  Holland,  6  Cranch,  8 ;  Hammer  v.  Rochester,  2  J.  J. 
Marsh.  414 ;  Blanton  v.  Rice,  6  Monroe,  25S ;  Planters  Bank  v.  Stockman,  1  Freeman, 
Ch.  (Miss.)  602;  Briggs  t;.  Williams,  2  Vermont,  283;  Capen  r.  Alden,  6  MetcalC 
268 ;  Jones  v.  Kilgore,  2  Rich.  Eq.  (8.  C.)  64. 

^  See  Blaokstone  Bank  v,  HiU,  10  Pick.  129. 
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Bat  it  is  not  essential  that  there  shonld  have  been  an  express  Affrofbul- 
declaration  by  the  debtor  at  the  time  of  the  payment,  aa  to  the  ac-  '^^^  ^^ 
count  to  which  he  intended  such  payment  to  be  applied.^     Such  in- 
tention may  be  proved  either  by  the  previous  or  by  the  subsequent  Expresg 
declarations  of  the  debtor  (z).'^     And  even  in  the  absence  of  any  declarar 
declaration  on  the  subject,  it  may  be  collected  from  other  circum-  tion  by 
stances,  that  the  debtor  intended,  at  the  time  of  the  payment,  to  notneoes^ 
appropriate  it  to  a  specific  account.     Where,  therefore,  A.,  who  had  sary. 
large  demands  against  B.   upon  bill  transactions  with  himself,  and 
also  .as  agent  for  several  persons  to  whom  B.  had  granted  annuities 
secured  by  C,  caused  an  attorney  to  make  application  to  B.  and  0.. 
on  behalf  of  these  annuitants;  and  B.,  inconsequence  of  that  ap- 
plication and  the  remonstrances  of  C,  paid  certain  sums  of  money 
to  A.,  without  making  any  specific  appropriation  of  them  at  the 
time  of  payment :  it  was  held,  that  A.  must  be  considered  as  hav- 
ing received  them  on  account  of  the  annuitants,  and  that  the  latter  . 
were  entitled  to  have  those  monies  divided  amongst  them,  in  pro- 
portion to  the  amount  of  their  respective  demands  (a). 

Nor  will  an  entry  in  the  books  of  the  creditor,  applying  a  pay-  Creditor 
ment  to  a  particular  demand,  preclude  him  from  afterwards  apply-  clwiedby 
ing  ^it  to  another  demand,  unless  such  entry  has  been  communicated  entry  in 
to  the  party  paying  (6).^  ^"  ^^^ 

There  are  cases,  however,  in  which,  although  a  payment  be  gen-  muntoated. 
eral,  the  creditor  is  not  allowed  to  apply  it  to  which  account  he  [  0552  1 
pleases.  Cases 

Thus,  where  one  account  is  with  the  debtor  as  executor,  and  the  ^^^ 
other  in  his  own  right,  the  law  will  apply  the  payment  to  the  mon-  cannot  ap- 
ey  due  from  himself  individually,  and  will  not  allow  the  creditor  propriate 
to  appropriate  it  to  the  other  demand  (<?).*  *  8'*'^®^ 

So,  it  has  been  decided,  that  a  general  payment  must  be  applied 
to  a  prior  legal  debt,  and  not  to  a  subsequent  equitable  demand,  as 
for  instance,  to  a  claim  by  a  partner  against  his  copartner  (d),^ 

(2)  Waters  v,  Tomkins,  2  Cr.  M.  &  R.  (d)  Goddard  v.  Hodges,  1  C.  A;  M.  33. 

723.  But  in  Bosanquet  v.  Wray,  6  Taunt.  697, 

(a)  Shaw  v,  Picton,  7  D.  &  R.  201 ;  3.  where  the  equitable  demand  accrued  be- 
C  4  B.  &  C.  715.  fare  the  legal  debt,  it  was  held  that  the 

(b)  Simpson  v.  Ingham,  2  B.  &  C.  60 ;  general  payment  might  be  placed  to  the 
Williams  v.  Rawlinson,  3  Bing.  76.  account  of  the  equitable  claim  ;  ted  qu, 

(c)  Goddard  v.  Cox,  Str.  1194. 

1  MitcheU  v.  BaU,  4  GiH  &  Johns.  361 ;  Taylor  v.  Sondiford,  7  Wheat  20 ;  Stone  v. 
Seymour,  15  Wend.  31 ;  Ante,  next  preceding  note. 

5*  See  Bayley  v.  Wynkoop,  6  Gilman,  449.  The  account  book  of  a  creditor,  together 
with  evidence  that  the  entries  were  made  at  the  time  they  bear  date,  are  competent 
evidence  in  his  favor  to  show  to  which  of  two  accounts  he  applied  a  general  payment  ^ 

Van  Renselaer  v.  Roberts,  5  Denio,  470.. 

>  Ante,  650,  note ;  Seymour  v.  Marvin,  11  Barbour  Sup.  Ct  80;  Dorsey  f.  Wagman, 
6  Gill,  59. 
•    *  Sawyer  ».  Tappan,  14  N.  Hamp.  352. 

*  If  one  of  the  debtor's  liabilities  be  contingent,  as  if  his  creditor  be  his  indorser 
or  security,  not  having  paid  the  money,  the  latter  cannot  apply  the  money  paid  to 
this  account.  Per  Woodworth,  J.,  delivering  the  opinion  of  the  Court  in  Niagara 
Bank  v.  Roosevelt,  9  Cowen,  409.  See  Merrimack  Co.  Bank  v.  Brown,  12  N.  Hamp. 
321 ;  Portland  Bank  v.  Brown,  22  Maine,  295 ;  Newman  v.  Meek,  1  Smedes  &  MarsL 
Oh.  (Miss.)  331,  337. 

A  general  payment  is  referred  to  a  debt  due,  rather  thaa  to  <me  not  due.    MoDow- 
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Appbopria-  So,  if  there  be  a  debt  which  was  contracted  irhilst  the  debtor  vas 
Tiox OP  a  trader  within  the  bankrupt  laws,  and  another  which  wascon- 
PAYMENTs.  ^j.£^^j|.^j  afterwards,  and  the  debtor  make  a  general  payment,  the 
^""^^^^"^^^  ]aw  will  apply  such  payment  to  the  former  demand,  so  as  to  pre- 
vent the  creditor  from  obtaining  a  fiat  in  bankruptcy  thereon  (e). 

So,  the  doctrine  which  we  are  now  considering,  has  never  beea 
held  to  authorize  a  creditor  who  receives  money  on  account,  to  apply 
it  towards  the  satisfaction  of  what  does  not,  nor  ever  did  constitute 
any  legal  or  equitable  demand  against  the  party  making  the  pay- 
ment (/).  Thus,  where  the  plaintiff  had  two  demands  against  a 
corporation  for  work  done ;  but  one  of  those  was  held  not  to  be 
valid,  because  the  work  had  been  done  under  a  contract  entered  into 
by  the  corporation  not  under  their  common  seal ;  the  Court  of  Ex- 
chequer decided,  that  a  payment  which  had  been  made  by  the  cor- 
poration, generally,  on  account,  could  not  be  applied  by  the  plaintiff 
in  liquidation  of  that*  demand  (g).  But  in  a  similar  case,  where  an 
attorney  had  a  claim  a^^ainst  a  corporation  in  respect  of  several 
bills  of  costs,  two  of  which  were  for  business  done  for  the  corpora- 
tion on  a  retainer  not  under  their  common  seal ;  the  Court  of  Com- 
mon Pleas  held,  that  the  attorney  had  a  right  to  appropriate  a  gen- 
eral payment  in  liquidation  of  these  two  bills ;  because  his  claim 
thereon  was  a  ju^t  and  equitable  claim,  although,  from  the  absence 
[  **653  ]  of  a  contract  *under  seal,  it  could  not  be  made  the  subject  of  an 
action  at  law  (A). 

And  so,  if  a  person  have  two  demands  upon  another,  one  arising 
out  of  a  lawful  contract,  the  other  out  of  SLContrQct  forbidden  by  hic^ 

(c)  Meggott  V.  Mills,  1  Ld,  Raym.  286 ;  of  Billerioay  Union,  3  Exch.  283,  307 ;  13 

Dawe  V.  Holdsworth,  Peake,  64 ;  Peters  v.  L.  J.,  Exch.  282,  287. 
Anderson,  6  Taunt.  602  ;  Plomer  v.  Long,         (g)  lb. 

1  Stark.  165,  n.;  Ex- parte  Hunter,  6  Yes.        (h)  Arnold  v.  Mayor  of  Poole,  4  M.  & 

jun.  94.  G.  860,  897. 

(/)  Per  Cur.,  Lamprell  w.  Guardians 

ell  ».  Blackstone  Canal  Co.,  6  Mason,  11 ;  Baker  v.  Stackpoole,  9  Cowen,  420;  Stone  p. 
Seymour,  16  Wend.  19,  24;  Law  v.  Sutherland,  6  Grattan,  367;  Hunter  p.  Oster- 
houdt,  11  Barbour  Sup.  Ct  o3  ;  Caldwell  v.  Wentworth.  1 4  N.  Uamp.  431.  A  payment 
may,  however,  by  express  agreement  of  parties,  be  appropriated  to  a  debt  not  due. 
Shaw  V.  Pratt,  22  Pick.  306. 

In  Pattison  v.  Hull,  9  Cowen,  747,  it  was  held,  that  if  the  debts  be  a  mortgage  and 
an  account,  and  no  application  is  made  by  either  debtor  or  creditor  of  money  paid 
generally,  the  law  will  apply  the  payment  to  the  mortgage  rather  than  to  the  ac- 
count ;  because  relief  from  the  former  will  be  most  beneficial  to  the  debtor.  See 
Field  «.  Holland,  6  Cranch,  8 ;  Bi  iggs  ».  Williams,  2  Vermont,  286 ;  Woodbury,  J.,  in 
Hilton  V.  Purley,  2  N.  Hamp.  196 ;  Jones  v.  Kilgore,  2  Rich.  Eq.  (S.  C.)  66 ;  Hammer 
t>.  Rochester,  2  J.  J.  Marsh.  144;  Blanton  v.  Rice,  6  Monroe,  263  ;  Smith  r.  Lloyd,  11 
Leigh,  617  ;  McTavish  v.  Carroll,  1  Maryland  Ch.  Decis.  160;  Dows  v.  Morewood,  10 
Barbour  18i3.  Payments  will  be  applied  to  those  demands  bearing  Interest  in  prefer* 
ence  to  those  not  bearing  interest.  McTavish  v.  Carroll,  1  Maryland  Ch.  Decis.  160; 
Bussey  v.  Gant,  10  Humph.  238. 

If  a  debtor  makes  payment  generally  on  a  note,  it  applies  first  to  extinguish  the 
interest,  and  the  balance  may  be  sued  for  as  principal.    People  v.  Co.  of  N.  York,  b* 
Cowen,  331;  Story  v.  Livingston,  13  Peters,  360;  Dean  ».  Williams,  17  Mass.  417; 
Spires  v.  Hamot,  8  Watts  &  Serg.  17  ;  Jones  v.  Ward,  10  Yergcr,  161 ;  Hart  r.  Dor- 
man,  2  Florida,  445. 

If  there  be  two  demands,  and  the  debtor  pays  without  appropriation  an  amount 
exceeding  one  of  the  demands,  and  exactly  equal  to  what  remains  due  on  the  other, 
it  will  be  considered  as  having  been  paid  in  discharge  of  that  other.  Roberts  ».  G«r- 
nie,  8  Caines,  14 ;  See  CaldweU  v,  Wentworth,  14  N.  Hamp.  431. 
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and  the  debtor  make  a  payment  which  is  not  specifically  appropriated  Apfrofbll- 
at  the  time,  the  law  will  apply  it  to  the  legal  demand  (i).^     But  this  "^^  ^^ 
rule  does  not  apply  to  cases  in  which  the  law,  although  it  may  pre- 
vent the  party  from  suing  on  the  contract,  yet  does  not  invalidate 
the  contra«;t  itself  (A). 

So  if  a  partner  in  a  firm  owe  a  private  debt  to  A.,  who  is  also  a 
creditor  of  the  firm,  and  he  pay  money  of  the  firm  generally  on  ac- 
count, such  payment  is  to  be  appropriated  to  the  discharge  of  the 
partnership  debt  (Z).'^ 

It  has  been  held,  at  Nisi  Prius  (m),  that,  under  a  plea  of  payment 
to  an  action  on  a  bond  against  the  surety  of  the  obligor,  a  payment 
by  the  obligor  to  the  obligee,  to  whom  the  obligor  was  otherwise  in- 
debted, cannot  be  applied  in  favor  of  the  surety,  unless  there  be 
circumstances  to  show  that  such  payment  was  intended  to  be  made 
in  discharge  of  the  bond  (w).  But  where  security  had  been  given 
by  a  surety,  for  goods  to  be  supplied  to  his  principal,  and  not  in 
respect  of  a  previously  existing  debt,  and  goods  were  accordingly 
supplied,  and  payments  from  time  to  time  made  by  the  principal,  in 
respect  of  some  of  which  discount  was  allowed  for  prompt  payment ; 
it  wacj  inferred,  in  favor  of  the  surety,  that  these  payments  were 
intended  to  be  in  liquidation  of  the  latter  account  (o), 

A  person  who  kept  cash  with  a  banker,  deposited  with  him  the 
note  of  a  third  person  for  a  sum  of  money,  telling  him  at  the  same 
time,  that  it  was  a  note  made  for  his  accommodation ;  and  he  after- 
wards paid  a  sum  of  money  into  the  bank,  without  making  any 
specific  appropriation  of  it ;  and  Lord  Kenyon  held,  that  this  money 
must  be  placed,  as  far  as  it  would  go,  towards  the  discharge  of  the 
then  existing  debt ;  and  that  the  banker  could  not  hold  the  maker 
of  the  note  responsible,  for  more  than  the  balance  remaining  due 
at  the  time  of  such  paynient,  although  he  afterwards  trusted  his 
debtor  with  a  further  sum  of  money  (p).* 

*^If  a  creditor  receive  dividends  upon  a  debt  which  is  partly  se-  [  *654  ] 
cured  by  the  guaranty  of  a  third  person,  the  dividends  must  not 
ba  appropriated  to  the  excess  of  the  debt  above  the  sum  guarantied, 
but  must  be  applied  rateably  to  the  whole  debt  (y). 

(i)  Wright  V.  Laing,  3  B.  &  C.  16o ;  S.  other  debt. 

C.  4  D.  &  11.  783.  (l)  Thompson  v.  Brown,  Moo.  &  M.  40. 

(k)  Mills  V.  Fowkes,  7  Scott,  444.    And  (m)    Plomer  v.  Long,    1   Stark.   163 ; 

see  Philpot  v.  Jones,  2  A.  &  E.  41 ;  and  Martin  v.  Brecknell,  2  M.  &  S.  39  ;  Wil- 

Cruikshanks  v.  Rose,  1  Moo.  &  Rob.  100;  liams  v.  Rawlinson,  3  Bing.  71,  76;  S.  C. 

8.  C.  5  C.  &  P.  19,  in  which  it  was  held,  10  Moore,  362. 

that  although  one  of  two  demands  be  for  (n)  See  Williams  v,  Rawlinson,  3  Bing. 

spirituoas  liquors  supplied  in  small  quan-  71,  76. 

titles,  contrary  to  2t  Geo.  4,  c.  40,  s.  12,  (o)  Marryatts  v.  White,  2  Stark.  101. 

yet  the  creditor  may  apply  a  general  pay-  (p)  Hommersley  v.  Knowles,  2  Esp.  66. 

ment  to  such  demand,  instesul  of  to  the  {q}  Raikes  v.  Todd,  8  A.  &  £.  846,  S66. 


1  See  Caldwell  v.  Wentworth,  14  N.  Hamp.  431 ;  Bancroft  v.  Dumas,  21  Vermont, 
456. 

2  See  Van  Rensselaer  t>.  Roberts,  6  Denio,  470. 

B  Where  the  maker  of  a  note  paid  to  the  promisee  sums  of  money  on  account  of 
the  note,  and  took  his  negotiable  notes  therefor ;  it  was  held,  that  the  money  so  paid 
was  in  payment  of  the  note,  and  might  be  given  in  evidenoe  as  such.  Sargent  v. 
Soathgate,  6  Pick.  312. 
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And  accordingly,  where  the  defendant  guarantied  the  plaintiffs 
against  debts  to  be  contracted  by  L.  M.,  to  the  extent  of  4002.,  and 
L.  M.  became  indebted  to  the  plaintiffs  to  the  amount  of  625Z.,  upon 
which,  by  a  composition  with  his  creditors,  he  paid  them  8«.  7c?.  in 
the  pound,  thereby  leaving  3o6t  due  to  the  plaintiffs,  out  of  their 
whole  claim  :  it  was  held,  that  the  defendant  was  entitled  to  deduct 
from  that  sum  171i.  13«,  4c?.,  being  the  amount  of  the  dividend  of 
8«.  Id,  in  the  pound  upon  400Z.  (r). 

And,  prima  facie,  the  doctrine  as  to  the  appropriation  of  payments 
does  not  apply  where  there  are  not  distinct  accounts ;  or  where  sepa- 
rate accounts  are  treated  as  one  entire  account  by  all  parties.  In 
such  cases,  therefore,  payments  made  generally,  are  presumed  io 
have  been  made  in  discharge  of  the  earlier  items  of  the  account  («).^ 

This  rule  is  well  illustrated  by  the  following  case  ; — ^A  bond  was 
given  to  the  several  persons  constituting  the  firm  of  a  banking 
house,  conditioned  for  the  repayment  of  the  balance  of  an  account, 
and  of  such  further  sums  as  the  bankers  might  advance  to  the  oblig- 
or. One  of  the  partners  died,  and  a  new  partner  was  taken  into 
the  firm  ;  and  at  that  time  a  considerable  balance  was  due  from  the 
obligor  to  the  firm.  Advances  were  afterwards  made  by  the  bank- 
ers, and  payments  on  account  were  made  to  them  by  the  obligor, 
who  was  credited  by  the  new  firm  with  the  several  payments,  and 
charged  with  the  original  debt  and  subsequent  advances,  as  consti- 


(r)  Bardwell  v.  Lydall,  6  M.  <fc  P.  327 ;  760,  767 ;  Bodenham  v.  Purchaa,  2  R  & 

8.  C.  7  Bing.  489.  Aid.  45,  47  ;  Stoveld  v.  Eade,  12  Moore, 

(*)  Clayton's  case,  1   Mer.  672,   608;  370;  4  Bing.  SI,  lo4;  Field  ».  Cajrr,  2  3d. 

per  Cur.,  Wilson  v.  Hurst,  4  B.  &  Ad.  &  P.  46 ;  S.  C.  6  Bing.  13. 


^  DowB  V.  More  wood,  10  Barbour  Sup.  Ct  183  ;  United  States  v.  Bradbury,  Da^eis'a 
Rep.  146 ;  United  States  v.  Kirkpatrick,  9  Wheat.  720 ;  Postmaster-General  r.  Furber, 
4  Mason,  336 ;  Baker  v.  Stackpoole,  9  Cowen,  435 ;  Pemberton  ©.  Oakes,  4  Rnssell, 
154 ;  Smith  v.  Wigley,  3  Moore  t&  Scott,  174 ;  Gass  v.  Stinson,  3  J?umner,  98;  McKea- 
,  zie  V.  Nevins.  22  Maine,  138 ;  Miller  v.  Miller,  23  lb.  24;  Fairchild  v.  Holley,  10  Conn, 
176;  Smith  V.  Lloyd,  11  Leigh,  518.  There  are  many  exceptions  to  the  above  rule, 
referable  to  the  peculiar  circumstances  or  the  equities  of  each  case.  See  Logan  p. 
Mason,  6  Watts  &  Serg.  9 ;  Capen  v,  Alden,  5  Metcalf,  272 .  Upham  v.  LafaTour,  11 
Metcalf,  174. 

If  an  agent,  having  blended  a  demand  due  to  his  principal  with  one  due  to  him- 
self, receives  a  general  remittance  from  the  debtor,  it  shall  be  applied  towards  the 
discharge  of  both  debts  in  proportion.  Barrett  t;.  Winslow.  2  Pick.  123 ;  Cole  v.  Trull, 
9  Pick.  325 ;  Scott  v.  Ray,  18  I'ick.  361.  See  also  Pothier,  par  Dupin.  torn.  1,  pt.  3, 
c.  1,  art.  7,  rog.  4  ;  1  Evans's  Pothier,  874  ;  Perris  t».  Roberts,  1  Vern.  34 ;  &  C,  2 
Ch.  Ca.  84.  The  mere  fact,  that  a  payment  was  made  to  a  creditor  having  demands 
upon  the  same  debtor,  with  the  debtor's  money,  through  one  who  was  the  security  rf 
the  debtor,  for  one  of  the  debts,  is  not  a  circumstance  from  which  an  inference  caa 
arise,  that  the  debtor  intended  it  should  be  applied  to  the  debt  of  which  such  agent 
was  tlie  guarantor.    Mitchell  v.  Ball,  4  Gill  &  Johns.  361. 

If  several  notes  are  joined  in  one  suit,  and  the  execution  recovered  in  such  suit  is 
satisfied  only  in  part,  a  surety  on  some  of  the  notes  may  innst  on  a  proportional 
application  of  the  money.  Blackstone  Bank  v.  Hill,  10  Pick.  129.  See  farther  on  the 
subject  of  appropriation  of  payments,  Postmaster-General  v.  Furber,  4  Mason,  336; 
Seymour  v.  Van  Slyck,  8  Wend.  403;  Webb  v.  Dickinson.  11  Wend,  63;  Bank  of  N. 
Am.  V.  Meredith,  2  Wash.  C.  C.  47 ;  Mason  v.  Marsh,  2  Caines,  99  ;  Bacon  v.  Brown,  I 
Bibb,  334 ;  Smith  v.  Screven,  1  M'Cord,  368 ;  Gwinn  r.  Whitaker,  I  Har.  &  Johns. 
754;  Hilton  r.  Burleigh,  3  N.  Hamp.  196;  1  Evans's  Pothier,  268,  etuq.;  Cole  r. 
Trull,  9  1  ick.  325 ;  Postmaster  t;.  Norvell,  Gilpin,  125  ;  Dedham  Bank  v.  Chickering; 
4  Pick.  314;  9  Cowen,  773,  777;  10  Conn.  175;  2  DowL  Prao.  Cas.  477;  2  Deac.  * 
Chit.  534 ;  1  Al.  &  Nap.  196. 
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tating  items  in  one  entire  aocount.    After  the  balance  due  at  the  AFFROPBUr 
time  of  the  partner's  death  had  been  considerably  reduced,  that  re-  ""^^  ^^ 
duced  balance  was,  by  order  of  the  obligor,  transferred  by  the  bank- 
ers to  the  account  of  another  customer,  who,  with  his  assent,  was 
charged  with  the  then  debt  of  the  obligor  ;  and,  the  pei*son  so  charged 
having  become  insolvent,  the   surviving  partners  of  the  original 
firm  brought  their  action  upon  the  bond ;  but  it  was  held  that,  as 
they  had  not  originally  treated  it  as  a  distinct  account,  but  had 
blended  it  in  the  general  account  with  other  transactions,  they  were 
not  at  liberty  so  to  treat  it  at  a  subsequent  period ;  and  that,  hav- 
ing received  in  different  payments,  a  sum  more  than  sufficient  to 
^discharge  the  debt  due  upon  the  bond  at  the  time  of  the  death  of  [  **655  ] 
the  deceased  partner,  the  bond  was  to  be  considered  as  paid  (f).^ 

But  a  particular  mode  of  dealing,  and  more  especially  any  stipu- 
lation between  the  parties,  may  entirely  vary  this  rule.  And,  accor- 
dingly, if  it  should  appear  that  a  bond  was  given  to  secure  the 
plaintiffs  against  advances  which  they  might  from  time  to  time  make 
to  the  defendant,  the  rule  would  not  apply ;  because  that  would 
show  that  the  amount  of  the  bond  was  not  to  be  brought  into  ac- 
count, like  any  other  item  (u). 

So  where  one  of  several  partners  dies,  and  the  partnership  is  in 
debt,  and  the  surviving  partners  continue  their  dealings  with  a  par- 
ticular creditor,  who  joins  the  transactions  with  the  old  and  new  firm 
in  one  entire  account,  the  rule  appears  to  be,  that  the  payments 
made  from  time  to  time  by  the  surviving  partners  must  be  applied 
to  the  old  debt ;  because  it  is  to  be  presumed,  that  all  the  parties 
have  consented  that  it  should  be  considered  as  one  entire  account  (x)^ 
and  that  the  death  of  one  of  the  partners  has  produced  no  altera- 
tion (y).2 

6.  A  receipt,  or  acknowledgment,  not  under  seal  (z),  is  not  con-  Rboeipt 

elusive,  but  only  presumptive  evidence,    that  the   money  therein  "or  money 

mentioned  has  been  paid  ;  and  its  effect  may  be  destroyed  by  proof  clusive  ip 

that  it  was  obtained  by  fraud,  or  under  a  mistake  of  facts  (a).*     So  not  undee 

it  may  be  explained  by  parol  evidence  (S).*  ®*^^ 

(0  Bodenham  v.  Purchas,  2  B.  &  Aid.  when  not  discharged  by  the  creditor  tak- 

39;  "Williams  v.  Rawlinson,  3  Bing.  71;  ing  the  bill  of  the  remaining  partners; 

&  C.  10  Moore,  362.    Holroyd,  J.,  in  Bo-  David  v.  ElUce,  5  B.  &  C.  1D6  ;  S.  C.  7  D. 

denham  v.  Purchas,  seemed  to  be  of  opin-  &.  R.  690.     And  see  Kirwan  e;.  Kirwan,  2 

ion,  that  the  transfer  of  the  balance  due  C.  &  M.  617  ;  Thompson  v.  Percival,  o  B. 

from  the  obligor  to  the  account  of  the  &  Ad.  925. 
other  customer,  with  his  assent,  operated        (2)  Gilb.  £v.  142. 
in  point  of  law  as  a  payment.  (a)  Farrar  v.  Hutchinson,  9  A.  &  £. 

(u)  Per  Cur.,  Henniker  v.  Wigg,  Q.  B.  641 ;  Stratton  1;.  Rastall,  2   T.   R.   366 ; 

792, 794.  '  Fortesc.   167 ;  Alner  v.  George,  1  Camp. 

(z)  See  Moor  v.  Hill,  Peake,  AddL  Ca.  393,  394,  n.;  Lampon  v.  Cork,  o  B.  &  Aid. 

10.  611 ;  Skaife  v.  Jackson,  3  B.  &  C.  421 ; 

(y)  Simson  v,  Ingham,  2  B.  &  C.  72 ;  S.  C.  5  D.  &  R.  290. 
a  C.  3  D.  &  R  2o2.    Retiring  partner        (6)  Graves  v.  Key,  3  B,  &  Aid.  313. 

J  See  Collyer,  Partn.  §  633,  to  §  636. 
3  Ante,  662,  note. 

*  If  a  receipt  in  discharge  of  a  right  has  been  executed  voluntarily  and  with  a 
proper  understanding,  and  there  is  no  proof  of  f^aud,  mistake,  or  ignorance  of  the 
rights  of  the  party  executing  it,  the  presumption  in  favor  of  its  validity  must  pre- 
Tail.    CaldweU  v.  Gilles,  2  Porter,  626. 

*  Ante,  103,  note;  BeU  v.  BeR,  12  Penn.  State  Rep.  286;  Kirkpatrick  v.  Smith,  10 
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Bjbobepts 

FOB. 

ProTLsionB 
of  6tamp 
Act. 


The  Stamp  Act,  65  Geo.  3,  c.  184,  Sch.,  tit.  "  Beceipt, "  imposes 
a  duty  upon  every  receipt  or  discharge^  given  for  or  upon  the  pay- 
ment of  money  amounting  to  2L  and  upwards  (c),  varying  with  the 
amount  received. 

"  And  where  any  sum  of  money  whatever  shall,  in  the  receipt,  be 
expressed  or  acknowledged  to  be  received  in  full  of  all  demands  (d), 
a  stamp  duty  of  10«.  is  required.  " 


(c)  Now  61.  and  upwards,  3  &  4  Will. 

4,  c.  23,  8.  1.    By  the  35  Geo.  3,  c.  oo,  s. 

5,  the  true  date  of  the  receipt,  and  the 
full  sum  paid,  are  to  be  stated  in  the  re- 
ceipt. 

(d)  As  to  what  receipts  are  to  be  con- 
sidered, generally,  as  coming  under  this 
denomination,  see  Boyle  v.  Brandon,  13 


M.  &  W.  733.  An  acknowledgment  in 
this  form  : — *•  Balanced  up  to  this  day, 
as  per  cash  book. — S.  F."  does  not  re- 
quire a  receipt  stamp ;  Finney  p.  Ta:>U?ll, 
5  C.  B.  504.  So,  a  receipt  by  the  stage 
manager  of  a  theatre  for  a  certain  suia 
**in  satisfaction  for  all  ray  claims  fjr  the 
last  teoion;"  Dibdin  v.  Morris,  2  C.  <£  P. 


Humph.  188;  Gibson  v.  Hanna,  12  Missouri,  162  ;  Bartlett  v.  Mayo,  33  Maine.  51S; 
White  V.  Parker,  8  Barbour  Sup.  Ct.  48 ;  Houston  o.  Shindler,  11  Barbour  Sup.  Cl  *>; 
Stackpole  «;.  Arnold,  11  Mass.  27,32;  Pieddicord  v.  Hilt,  4  Monroe,  373;  Harden  «. 
Gordon,  2  Mason,  561 ;  Trisler  v.  Williamson,  4  Har.  &  M'Hen.  219;  Burnap  r.  Pat- 
ridge,  3  Vermont,  144 ;  Putnam  v.  .liewis,  8  Johns.  389  ;  Johnson  v.  Weed,  ;l  JohnsL 
310;  Slaughter  v.  Hamm,  2  Ham.  271,  275 ;  Caldwells  v.  Harlan,  3  Monroe.  '549.  'S^}\ 
Davis  V.  Hall,  4  Monroe,  27  ;  Williams  v,  Cummings,  6  Monroe,  157 ;  Sparhawk  t. 
Buell,  9  Vermont,  41 ;  Monell  v.  Lawrence,  12  Johns.  521  ;  Brooks  p.  White,  2  Mel. 
283 ;  Weed  v.  Snow,  3  M'Lean,  265.  But  the  natural  presumption  is  in  favor  of  & 
receipt,  and  that  presumption  will  prevail,  till  it  is  displaced  by  direct  proof  or  strong 
circumstances.  And  in  case  of  doubtful  claims,  when  a  compromis3  takes  place  aai 
receipts  are  given  as  final  discharges  between  the  parties,  upon  deliberate  consider*- 
tion  and  good  faith,  there  is  the  greatest  reason  to  uphold  them.  But  when  there  hai 
been  no  such  compromise ;  when  there  has  been  an  entire  mistake  of  rigbt,  or  uno'b- 
served  comprehensiveness  in,  the  language,  reaching  beyond  the  matters  under  settle- 
ment, there  would  be  gross  injustice,  in  refusing  the  injured  party  an  equitable 
relief.  Per  Tenney,  J.,  in  Cunningham  v.  Batchelder,  32  Maine,  318;  Harnden  r. 
Gordon,  2  Mason,  541.  The  purpose  for  which  a  receipt  was  given  may  be  shown  by 
extrinsic  evidence ;  and  that  purpose  being  ascertained,  it  cannot  be  used  for  a  dif- 
ferent purpose.  Bishop  v.  Perkins,  19  Conn.  300 ;  Walrath  v.  Norton,  5  Gilman,  4^i7 ; 
Smith  »,  Ballou,  1  Rhode  Island,  496.  Where  a  receipt  acknowledges  a  payment  in 
money,  it  may  be  shown  by  parol  that  the  payment  was  not  in  money.  Battle  r. 
Rochester  City  Bank,  3  Comstock,  88. 

The  clause  in  a  deed,  acknowledging  the  receipt  of  a  certain  sum  of  money  as  the 
consideration  of  the  conveyance  or  transfer,  is  open  to  explanation  by  par  »1  proo£ 
Thus,  where  the  consideration  in  a  deed  conveying  lands  was  expressed  to  bo  m^ney 
paid,  it  was  hli,  that  parol  evidence  was  admissible  to  show  that  the  considt^ratioo, 
instead  of  money,  was  iron  of  a  specified  quantity,  valued  at  a  ^stipulatiMl  price. 
M'Crea  v.  Purraort,  16  Wend.  460.  So  the  grantor  in  a  deed  may  show,  in  a  declara- 
tion founded  on  the  indebtedness  arising  from  the  sale  of  land,  that  payment  was 
made  by  the  grantee's  note,  which  is  lost.    Lazell  v.  Lazell,  12  V^ermont.  44d. 

It  seems,  according  to  the  American  cases,  that  the  only  effect  of  a  consideration  damti 
in  a  deed,  is  to  estop  the  grantor  from  alleging  that  the  deed  was  executed  uruMout 
consideration ;  and  that,  for  every  other  purpose,  it  is  open  to  explanation,  and  may 
be  varied  hj  parol  proof.  M'Crea  v.  l*urmort,  16  Wend.  460;  Taggart  v.  Stanbexy.  S 
McLean,  543 ;  Wilkinson  v.  Scott,  17  Mass.  249  ;  Bowen  v.  Bell,  20  Johna  33ti;  Mone 
V.  Shattuck,  4  N.  Hamp.  229 ;  Pritchard  v.  Brown,  4  N.  Hamp.  397  ;  Bulfum  v.  Greea, 
5  N.  Hamp.  71 ;  Scoby  v.  Blanchard,  3  N.  Hamp.  170;  Belden  v.  Seymour.  {$  Conn. 
304 ;  Schillinger  v.  McCann,  6  Greenl.  364  ;  Oneale  v.  Lodge.  3  Har.  &  M'Hen.  433; 
Hamilton  v.  M'Guire,  3  Serg.  &  R.  355  ;  Weiglev  v.  Weir,  7  Serg.  &  R.  309  :  Shepherd 
V.  Little,  44  Johns.  210;  Hutchinson  v.  Sinclair,  7  Monroe,  291,  293;  Gully  c.  Grubbs, 
1  J.  J.  Marsh.  388-390 ;  Higdon  v.  Thom.is,  1  Har.  &  Gill,  139,  145  ;  Watson  v.  Blaine, 
12  Serg.  &  li.  131,  137 ;  Curry  v.  Syles,  2  Hill,  404;  Steele  v.  Worthington,  2  Ham. 
182,  lb7  ;  Swisher  v.  Swisher,  Wright,  755,  756;  Harvey  v.  Alexander,  1  RantL  219; 
Lingan  v.  Henderson,  1  Bland,  249.  But  see  Steele  v.  Adams,  1  Greenl.  1 ;  £mt>iy  r. 
Chase,  5  Greenl.  232 ;  Dixon  v.  Swiggctt,  1  Har.  &  Johns.  252  ;  Brocket  e,  Foscue.  1 
Ruffin,  64 ;  S.  C„  1  Hawks,  64 ;  Spiers  v.  Clay,  4  Hawks,  22 ;  Graves  p.  Carter,  2 
Hawks,  576 ;  Griswold  v.  Messenger,  6  Pick.  517. 
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^"ATid  any  note,  memorandum,  or  writing  whatsoever,  given  to    RBcraFra 
any  person  for  or  upon  the  payment  of  money,  whereby  any  sum        ^^^ 
of  money,  debt,  or  demand,   or  any  part  of  any  debt  or  demand  ^^^^^I^JT^ 
therein  specified,  and  amounting  to  21.  or  upwards,  shall  be  express-  I     ^*^"  J 
ed  or  acknowledged   to  have  been  paid,  settled,  balanced,  or  other- 
wise discharged  or  satisfied,  or  which  shall  import  or  signify  any 
such  acknowledgment,  and  whethet  the  same  shall  or  not  be  sign- 
ed with  the  name  of  any  person,  shall  be  deemed  and  taken  to  be  a 
receipt  for  a  sum  of  money  of  equal  amount  with  the  sum,  debt, 
or  demand  so  expressed  or  acknowledged  to  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satisfied,  within  the  intent  and 
meaning  of  this  schedule,  and  shall  be  charged  with  a  duty  accord- 
ingly  (e)." 

Acknowledgments  of  the  receipt  of  money,  entered  at  different  What  re- 
times on  unstamped  paper,  are  not   adrhissible  as  evidence  of  the  ^If^ij^^^ 
payments  made;  but  an  account  of  debits  and  credits,  honi fide  act 
made  out  at  one  time,  in  order  to  be  delivered  to  the  defendant,  as 
showing  the  balance  against  him,  may  be  given  in  evidence  by  the 
defendant,  to  prove  the  payments,  without  a  receipt  stamp  (/). 
And  a  written  acknowledgment  at  the  foot  of  an  account,  that  it  is 
correct,  does  not  require  a  receipt  stamp  (g). 

But  an  unstamped  receipt,  in  the  handwriting  of  a  witness,  though   When  ad- 
not  per  86  admissible  in  evidence,  may  be  shown  to  such  witness,  in  ^Jthout^a 
order  to  refresh  his  memory  as  to  the  fact  of  the  payment  having  stamp. 
been  made   in  his  presence  (A) ;  and  if  he   swears  that  he  has  no 
doubt,  from  the  circumstance  of  his  having  made  the  memorandum, 
that  the  money  was  paid  as  stated  in  the  memorandum,  *^'that  will  [  **657  ] 
suffice,  although  he  may  add,  that  he  cannot  recollect  the  fact  (i). 

So,  a  written  acknowledgment  of  the  payment  of  money,  which 
is  stamped  as  a  receipt,  may  be  given  in  evidence  to  prove  the  fact 
of  payment,  although    there  be  other  writing  on  the  same  paper 

44;  and  a  receipt  for  a  specified  sum  "  in  rent  tiU  the  24th  day  of  July,  1841;" 
full  for  what  I  have  done  for  A,  B.,"  have  Lucas  v.  Jones,  5  Q.  B.  949.  So,  the  word 
been  held  not  to  be  receipts  in  full  of  all  •'  settled  "  under  a  bill  constitutes  a  re- 
demands,  so  as  to  require  a  lOs.  stamp ;  ceipt ;  Spawforth  v.  Alexander,  2  £sp. 
Law  V.  Gunby,  4  C.  &  P.  149.  But  the  621;  Rex  v.  Martin,  7  C.  &  P.  oid.  But 
authority  of  Dibden  v.  Morris  has  been  an  acknowledgment  by  a  banker,  of  the 
doubted.  See  Birt  v.  Leigh,  attpra.  And  receipt  of  money  paid  as  a  deposit  by  an 
the  following  was  held  to  be  a  receipt  in  allottee  of  shares,  does  not  require  a 
full  of  all  demands  within  the  statute ; —  stamp ;  Clarke  v.  Chaplin,  1  Exch.  26 ; 
•*  Received  of  G.  Ij.  the  sum  of  2/.  2*.,  be-  nor  does  a  memorandum  like  the  follow- 
ing the  balance  of  account  up  to  this  day  ing  require  a  stamp. — •'  Mr.  J.  has  left  in 
for  houses  in  Wellington-road;"  Birt  v,  my  hands  2001.:"  Tomkins  v.  Ashby,  6  B. 
Leigh,  14  M.  &  W.  177.  &  C.  rAl. 

(e)  The  following  has  been  held  to  be  a         (/)  Wright  v.  Shawcross,  2  B.  &  Aid. 

receipt  within  this  section.     *'Memoran-  501,  502,  n.     By  producing  the  account, 

dum,   that  any  demand    we  may   have  however,   the   defendant    also    makes  it 

against  Mr.  G.  W.  for   ironwork,  &c.,  is  prima  facie  evidence  for  the  plaintiflf  as 

this  day  settled  and  discharged  in  consid-  to   his   side  of   it.     The    whole   account 

eration  of  services  I'endered  by  him  to  us.  must  be  read  and  taken  together. 
J.  L.  and  B.;"  Livingstone  v.  Whiting,  15         {g)  Wellard  v.  Moss,  1  Bing.   134;  S. 

Q.  B.  722.    So  the   following :—"  Mr.  J.  C.  7  Moore,  633. 

having  written  off  the  sum  of  72/.  from         {h)  Rainbert  v.  Cohen,  4  £sp.  213 ;  Ja- 

his  mortgage  debt,  being  five  years'  rent  cob  v.  Lindsay,  1  East,  460. 
of  his  house,  I  hereby  discharge  the  same         (t)  Maugham  v,  Hubbard,  8  B.  &  C.  14, 
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RBonm    which  amounts  to  an  agreement,  provided  this  does  not  in  any 

^^       manner  control  or  qualify  such  acknowledgment  (i). 
^"^"^^       And,  on  the  other  hand,  a  memorandum,  containing  an  acknowl- 
ble'for^col-  ^g^^^*  ^^  ^^^  receipt  of  money,  hut  which  is  not  stamped  as  a 
lateral        receipt,  may  he  put  in  evidence,  if  it  he  not  offered  as  proof  of  the 
purpose,      receipt  of  money,  hut  for  other  purposes  (I).     Thus,  where  debtor 
and  creditor  accounts  appear  set  out  hetween  the  parties,  making  a 
certain  halauce  due,  and  the  paper  ex)ntains  a  receipt  for  the  sup- 
posed halance ;  if  the  ohjecfof  the  parties  he,  not  to  prove  the  fact 
of  that  halance  having  heen  paid ;  hut  merely  to  show  an  acknowl- 
edgment hy  them,  that  the  state  of  the  account  was  such  and  such 
at  a  particular  moment ;  the  paper  may  he  used  for  this  purpose, 
without  a  stamp,  whether  the  money  has  heen  paid  or  not(m). 
And  so  it  has  heen  held,  that  a  hill  of  parcels  delivered  by  the 
plaintiff,  at  the  foot  of  which  there  was  a  receipt  written  at  the 
same  time  with  the  hill,  was  admissible  without  a  receipt  stamp,  for 
the  purpose  of  proving  that   the  goods  mentioned  were  sold  to  a 
third  person,  and  not  to  the  defendant  (w). 

And  it  seems,  that  where  an  instrument  in  the  form  of  a  receipt 
is  put  in  evidence,  for  the  purpose  of  proving  money  lent,  it  need 
not  he  stamped  as  a  receipt,  if  it  appear  that  it  was  not  given  at 
the  time  the  money  was  lent  (o). 

But  if  the  matter  to  he  proved  is  the  payment  of  money,  and 
such  paymeift  is  to  he  proved  hy  the  production  of  a  receipt,  the 
stamp  acts  apply  to  such  document,  so  produced, — whether  it  be  for 
the  direct   purpose  of  proving  payment  as  a  discharge   between 
debtor  and  creditor,  or  for  an  indirect  and  collateral  purpose,  as  to 
show  some  right  in  or  advantage  belonging  to  a  party,  in  conse- 
quence of  such  payment  (p). 
L*658  1       *Some  receipts,  however,  are  exempt  from  the  duties  imposed  by 
oeipts      the  above  act  (q)  ;  and  amongst  these  are  receipts  written  upon  billi 
exempt       of  exchange,  promissory  notes,  and  cheques  (duly  stamped  when 
stamp  du-   80  required  by  law),   upon  the  same  heing  paid  (r) ;  receipts  upon 
ty.  hank  notes ;  letters  by  the    general  post   acknowledging  the  safe 

arrival  of  hills  of  exchange,  notes,  or  other  securities  for  money ; 
and  receipts  indorsed  on  stamped  deeds  for  the  <5onsideration  money, 
or  for  money  due  and  paid  thereon. 
48  Geo.  3,        The  43  Geo.  3,  c.  126,  s.  5,  provides,  that  a  person  who«fciB 

I  126,  B.5. 

(k)    Grey   v.    Smith,    1    Camp.    387;  P.  186. 

Skrine  v,  Elmore,  2  Id.  407.    And  see  (m)  Per  Cottenham,  C,  Matheeon  f. 

Odye  t;.  Cookney,  1  Moo.  &  Rob.  617.    A  Ross,  tup, 

receipt  noticing  the  terms,  or  considera-  (n)  Millen  v.  Dent,  10  Q.  B.  846. 

tion  of  a  payment,  does  not  require  an  (o)  See  per  Pollock,  C.  R,  and  PlA?, 

agreement  stamp;  Watkins  v.  Hewlett,  3  B.,  Taylor  r.  Steele,  16  M.  &  W.  665,  667, 

Moore,  211.    A  receipt  for  the  price  of  a  668. 

horse  sold,  "  warranted  sound,"  may  be  (jt?)   Per  Cottenham,  C,  Matheeon  f. 

read  in  eTidence  as  proof  of  the  warran-  Ross,  tup, 

ty,  without  an  agreement  stamp;  Skrine  (q)  55  Geo.  8,  c.  184,  Sch.  tit  "B^ 

V.  Elmore,  2  Camp.  407.  ceipt." 

(I)  See   the  rule  on  this  subject  yery  (r)  Or  the  receipt  may  be  upon  a  i** 

fully  considered,  Matheson  v,  Ross,  2  H.  per  annexed,  if  there  be  not  room  left» 

L.  C.  286,  300,  301 ;  13  Jur.  307 ;  Evans  the  instrument  itself;  Orme  v,  younft  * 

V.  Protheroe,  20  L.  J.,  C.  448 ;  16  Jur.  Camp.  336. 
113 ;  see  also  Brookes  r.  Davies,  2  C.  ^ 
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have  paid  a  debt  may  provide  himself  with  a  stamped  receipt,  and  Bbobzfto 
require  the  receiver  to  write  thereon,  and  acknowledge  thereby  the       ^^ 
receipt  of  the  money ;  and  also  demand  payment  of  the  amount  of  '^'^'v^^ 
stamp  duty  paid  by  the  debtor ;  and  if  the  creditor  refuse  to  give 
a  receipt  or  pay  the  duty,  he  is  subjected  to  a  penalty  of  lOt     And 
with  reference  to  this  enactment,  it  has  been  held,  that  the  debtor 
should  not  tender  the  money  conditionally,  that  is,  if  the  creditor 
will  give  a  receipt ;  but  that  he   should  tender  the   money  abso- 
lutely, or  pay  it  before  a  witness,  and  then  require  the  creditor  to 
write  a  receipt  upon  stamped  paper,  with  which  the  debtor  should 
at  the  time  be  provided  («). 

3«  Accord  and  Satisfaction. 

1.  The  general  rule  is,  that  accord  withmt  satisfaction  is  no  bar;  WhatsiifEl^ 
and  it  is  laid  down  in  most  of  the  earlier  authorities,  that  an  accord,  ^^^^ 
to  be  of  any  avail,  must  be  fully  and  actually  executed  and  accept- 
ed (i).i    But  this  latter  proposition  requires  some  explanation.  ^ 

Thus  it  is  laid  down  in  Comyns'  Digest  (w),  that  "  an  accord  mth 
mutual  promises  to  perform,  is  good,  though  the  thing  be  ^not  perform-  [  **669  ] 
ed  at  the  time  of  action ;  for  the  party  has  a  remedy  to  compel 
the  performance." 

But  still  it  must  appear,  in  such  a  case,  that  the  accord  was  axicepir 
ed  in  satisfaction  (v). 

So  where  the  accord  is  to  do  a  thing  in  satisfaction  at  a  future 
day,  and  the  act  is  accordingly  done  and  accepted  at  that  day,  and 
is  in  law  a  sufficient  satisfaction ;  there  is  no  right  to  sue  on  the 
original  demand,  after  the  day  on  which  the   satisfaction  was  ren- 

(s)  See  Laing  v.  Meader,  1  G.  ;&  P.  257.  H.  Bl.  318.    It  was  there  held,  that  the 

But  see  Richardson  v,  Jackson,  8  M.  &  creditor  could  not  sue  on  a  promise  by  a 

W.  29S.  debtor  to  pay  part  of  a  debt  in  satisfao- 

(<)   Bac.  Abr.  "  Accord,"   (A.) ;  Com.  tion  of  the  whole ;  for  there  was  no  mu- 

Big.  "  Accord,"  (B.)  ;  Allen  v,  Harris,  1  tuality.    And  his  Lordship  stated  that 

Ld.  Raym.  X;22  ;  S.  C.  Lut.  1538  ;  Lynn  an  accord  executory  is  no  bar,  because  no 

t;.  Bruce,  2  IL  Bl.  317  ;  Drake  v.  Mitchell,  remedy  lies  for  it  for  the  plaintiff.    But 

3    East,  251.    In  Bayley  v,  Homan,  3  it  is  evident  that  the  Chief  Justice  allu- 

Bing.  N.  C.  915,  920 ;  Allies  ».  I*robyn,  2  ded  to  cases  of  bare  promises  to  render 

Cr.  AL  &  K.  408  ;  Edwards  v.  Chapman,  1  satisfaction,  not  founded  on  a  new  con- 

M.  (&  W.  231 ;  Reeves  v.  Heame,  Id.  326;  sideration  and  binding  on  the  creditor. 

Collingboume  ».  Mantell,  5  M.  &  W.  292 ;  A  right  of  entry  ac(iuired  by  an  omis- 

and  James  v,  David,  5  T.  R.  141,  this  sion  to  repair  after  three  months'  notice, 

general  rule  was  admitted.  is  suspended,  but    not    waived,    by  an 

(u)  "  Accord,"  (B.)  4 ;  cited  by  Parke,  agreement  to  allow  the  tenant  further 

J.,  in  Good  v.  Cheeseman,  2  B.  &  Ad.  335;  time  to  repair  ;  Doe  v.  Brindley,  1  N.  & 

and  per  Cur.,  Cartwright  v.  Cooke.  3  B.  M.  1 ;  S.  C.  4  B.  &  Ad.  84. 
&    Ad.    702.    See    the    observations    of        (y)  Flockton  ».  Hall,  19  L.  J.,  Q.  B.  1 ; 

Grose,  J.,  in  James  v,  David,  5  T.  R.  143  ;  Hall  «.  Flockton,  20  L.  J.,  Q,  B.  208. 
and  of  Eyre,  C.  J.,  in  Lynn  v,  Bruce,  2 


1  Frentress  v.  Markle,  2  Greene,  (Iowa,)  663  ;  Woodruff  ».  Dobbins,  7  Blackf.  682 ; 
Ballard  v.  Nooks,  2  Pike,  45 ;  Brooklyn  Bank  v.  De  Grauw,  23  Wendell,  342  ;  Frost  v. 
Johnson,  8  Ham.  (Ohio,)  393 ;  Watkinson  v,  Inglesby,  6  Johns.  386 ;  Coit  v,  Houston, 
8  Johns.  Cas.  243  ;  Anderson  v.  Highland  Turnp.  Co.,  16  Johns.  86 ;  Ellis  v.  Bitzer,  2 
Ham.  91 ;  Williams  v,  Stanton,  1  Root,  426 ;  BuUen  t;.  MH^ilUouddy,  2  Dana,  92 ; 
Spnmeburger  r.  Den  tier,  4  Watts,  126. 

>  See  FeUows  v,  Stevens,  24  Wend,  294. 
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What  sdf-  dered,  although,  at  the  time  of  the  accord,  the  satisfaction  was  exe- 

PiciBNiv       cutory(a:), 

^■^"^'^^^^       On  the  other  hand,  if  the  accord,  or  agreement  that  satisfaction 
should  be  rendered  by  the  defendant,  or  a  third  person,  at  a  future 
day,  be  not  founded  on  a  new  consideration  ;  and  be  not  so  far  binding 
on  the  debtor,  as  to  aflford  a  fresh  right  of  action  to  the  creditor 
for  its  nonperformance  ;  an  action  will  lie  on  the  original  demand, 
even  before  the  time  prescribed  for  rendering  satisfaction  (t/)^ 
The  prom-      'And,  upon  the  whole,  the  true  distinction  would  seem  to  be,  be- 
ise  of  one    tween  cases  in  which  the  plaintiflF  has  agreed  to  accept  the  promise 
be  accept-    of  the  defendant  in  satisfaction,  and  those  in  which  he  has  agreed 
ed  in  sat-    to  accept  the  performance  of  such  promise  in  satisfaction;  the  rule 
isfaction.     ^j^jug  ^^jj^t,  in  the  latter  case,  there  shall  be  no  satisfaction  without 
performance  (z)  ;  whilst  in  the  former,  if  the  promise  be  not  per- 
formed, the  plaintiffs  only  remedy  is  by  action  for  the    breach 
thereof,  and  he  has  no  right  to  recur  to  the  original  demand  (a).* 

(x)  1  Roll  Abr.  "  Accord,"  129,  pi.  14;  act,  so  as  to  haye  become  liable  to  the 

Com.  Dig.  "  Accord,"  (B.  4) .  plaintiff. 

(y)  Caset;.  Barber,  T.  Raym.  4o0;  S.  (z)  1  Smith,  L.  C.  150;  Flockton  r. 
C.  Sir  T.  Jones,  loS ;  1  RdU.  Abr.  "  Ac-  HaU,  19  L.  J.,  Q.  B.  1,  3  ;  HaU  r.  Flock- 
cord,"  129,  pi.  12;  Wickbam  v.  Taylor,  ton,  20  L.  J.,  Q.  B.  208;  Carter  c.  Wor- 
Sir  T.  Jones,  168.  See  Pcytoe's  case,  9  maid,  1  J^ch.  bl ;  Reeves  v.  Ileame,  fa- 
Co.  79  b ;  Brown  v.  AVade,  2  Keblc,.  851.  pra. 

In  Case  v.  Barber,  one  ground  for  the  dc-  (a)  Per  Cur.,  Evans  v.  Powis,  1  Exdi. 

cision  in  the  plaintiff's  favor  was,  that  601,  607.     And  see  Henderson  i;.  Stobart, 

the  satisfaction  was  to  be  rendered  in  6  Exch.  99 ;  Sard  v,  Rhodes,  1  M.  d:  W. 

part  by  a  third  person,  who  w^as  a  party  lo3  ;    Flockton  v.   Hall,   supra;  Case  f. 

to  the  accori :  but  the  plea  did  not  show  Barber,  and  Good  v.  Cheeseman,  supra. 
that  he  had  promised  in  writing  to  do  the 

1  But  a  parol  agreement,  entered  into  at  the  time  of  the  execution  of  a  written 
contract,  if  executed  afterwards  by  way  of  satisfaction,  is  a  bar.  In  an  action  on  a 
promissory  note,  the  defendant  pleaded,  that  after  the  execution  of  the  note,  and  be- 
fore the  commencement  of  the  suit,  he  performed  certain  services  for  the  plaintiff,  in 
satisfaction  of  the  debt,  and  that  the  plaintiff  accepted  such  services  in  full  satisfac- 
tion. On  trial  of  the  issue,  after  a  traverse  of  the  plea,  the  defendant  offered  evi- 
dence to  prove  that  before,  and  at  the  time  of  the  execution  of  the  note,  it  was  agreed 
between  the  parties  that  such  services  should  be  performed  and  accepted,  to  tbe 
amount  of  the  sum  due  on  the  note,  and  in  full  satisfaction  thereof;  held,  that  such 
evidence  was  admissible.    Blinn  v.  Chester,  5  Day,  359. 

2  In  Babcock  v.  Hawkins,  23  Vermont,  561,  it  was  decided,  that  an  agreement  upon 
sufficient  consideration,  fully  executed,  so  as  to  have  operated,  in  the  minds  of  the 
parties,  as  a  full  settlement  and  satisfaction  of  a  pre-existing  contract,  or  account 
between  the  parties,  is  to  be  regarded  as  a  valid  settlement,  whether  the  new  contract 
be  ever  paid,  or  not ;  and  the  party  is  bound  to  sue  Upon  the  new  contract,  if  such 
were  the  agreement  of  the  parties.  There  is  no  want  of  consideration  in  any  such 
case,  where  one  contract  is  substituted  for  another ;  and  especially  so,  where  the 
amount  due  upon  the  former  contract  or  account  is  matter  of  dispute.  lb.  The  accord 
is  sufficiently  executed,  when  all  is  done  which  the  party  agrees  to  accept  in  satisfac- 
tion of  the  pre-existing  obligation ;  and  this  is  ordinarily  matter  of  intention,  and 
may  be  evidenced  by  surrender  of  the  former  securities,  by  relea.*»e.  by  receipt  in  full, 
or  in  any  other  mode  showing  such  a  purpose.  lb.  In  every  case,  whore  one  securi- 
ty, or  contract,  is  agreed  to  be  received  in  lieu  of  another,  whether  the  substituted 
contract  be  of  the  same  or  a  higher  grade,  the  action,  in  case  of  failure  to  perform, 
must  be  upon  the  substituted  contract.  lb.  See  Abbott  v,  Wihnot,  22  Vermont,  437 ; 
Jenness  v.  Lane,  2(»  Maine,  475. 

But  upon  a  verbal  agreement  between  A.  B,  &  C,  that  a  note  due  from  B.  to  A. 
shall  be  paid  by  C.  at  a  future  day,  the  promise  of  C.  to  pay  accordingly,  is  to  be  re- 
garded as  executory,  and  does  not  of  itself  operate  as  a  payment  of  the  note.  Weeks 
».  Elliott,  33  Maine,  488.  If,  upon  such  an  agreement,  the  promise  of  C.  be,  that  he 
will  make  the  payment  in  services,  (the  promise  being  entire),  it  cannot  be  claimed, 
as  against  the  holder,  that  any  part  of  the  note  is  paid  by  the  performance  of  on^  a 
part  of  the  services.    lb. 
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Thus,  where  A.  and  B.,  brothers,  were  principal  and  surety  in  an  What  suf- 
annuifcy  bond ;  and  by  an  agreement  afterwards  executed  between   ^ic"^^. 
them  and  a  third  brother,  for  the  settlement  of  their  affairs  and  ^'^""^^'^^^ 
the   determination   of    their   mutual  claims,  an  apportionment  of 
property  and  of  debts  was  made  among  the  three,  and  the  annuity 
bond  was  declared  to  be  B.'s,  the  surety's,  debt :  it  was  held,  that 
this  agreement,  whether  subsequently  acted  upon  or  not,  was  a  bind- 
ing accord  between  A.  arid  B. ;  and  that,  B.'s  administrator  having 
been  obliged  to  *pay  arrears  of   the  annuity,  he  could  not  recover  [  ^660  ] 
them  from  A.  (b).  '  \ 

So  a  new  agreement  to  render  satisfaction,  founded  on  a  good  New 
consideration  and  mutually  binding,  whereby  a  doubtful  cause  of  agreement 
action  for  unliquidated  damages  is  not  perpetually  barred,  but  is  gatisfao- 
merely  suspended  for  a  fixed  period,  that  is,  until  the  claimant  has  tion. 
done  a  particular  act,  will  form  a  defence  to  an  action  brought  on 
the  original  cause  of  action  before  the  prescribed  period.^     Thus,  in 
Stracy  v.  The  Bank  of  England  (c),  it  appeared  that,  certain  Stock 
of  the  plain'tiflFs  having  been  transferred  under  a  forged  power  of  at- 
torney, the  Bank  oflFered  to  replace  the  Stock,  if  the  plaintiffs  would 
first  prove  the    amount,  under  a  commission  of  bankruptcy  issued 
against  a^rm  in  which  the  forger  of  the  power  had  been  a  partner ; 
and  that,  after  this  offer,  the  plaintiffs  received  a  dividend,  and 
engaged  to  tender  a  proof  of  their  demand  under  a  commission  of 
bankruptcy.     And  it  was  held,  that  they  could  not  sue  the  Bank 
in  respect  to  Stock,  till  they  had  fulfilled  their  engagement,  to  ten- 
der the  proof  under  a  commission  of  bankruptcy. 

So  in  an  action  upon  the  case,  for  wrongfully  causing  a  capias  ad 
satisfaciendum  to  be  indorsed  to  levy  more  than  was  claimable  there- 
on, it  appeared  that  the  defendant  was  discharged  out  of  custody 
upon  a  writ,  by  virtue  of  a  judge's  order,  upon  certain  terms  which 
constituted  a  new  and  mutual  agreement  between  the  parties,  and 
which  were  embodied  in  the  order.  And  Parke,  J., said, — "In  con- 
sidering the  terms  of  this  order,  I  am  inclined  to  think  that  there 
is  evidence  of  a  mutual  agreement  between  the  parties,  upon  good 
consideration,  to  forego  the  action  for  charging  the  plaintiff  in  exe- 
cution for  too  much ;  and  an  agreement  giving  the  plaintiff  a  rem- 
edy for  the  breach  of  it,  or  an  accord  executed,  where  there  was  no 
remedy  by  action  upon  the  accord  itself,  is  a  bar  to  an  action  for 
unliquidated  damages  (d)." 

But  the  assignment  of  property  by  deed,  for  the  purpose  of  se- 
curing debts  due,  and  to  be  due,  with  a  power  of  sale  on  giving  six 
months'  notice,  is  only  to  be  viewed  as  a  collateral  security,  and  does 
not  suspend  the  remedy  by  action  for  the  debts,  although  no  such 
notice  has  been  given ;  unless  there  be  an  express  stipulation  in  the 
deed,  that  a  remedy  by  action  should  not  be  adopted  (e).^ 

(b)  Cartwright  v,  Cooke,  3  B.  &  AcL  (</)  Wentworth  p.  Bullen,  9  B.  &  0. 
701.  840,  8o0. 

(c)  4  M  &  P.  639  ;  S.  C.  6  Bing.  754.        (e)  Ernes  i;.  Widdowson,  4  C.  &  P.  151. 

1  Where  A.  and  B.  have  suits  against  each  other  for  false  imprisonment  pending,  a 
mutual  agreement  to  discontinue  the  suits  is  good  as  an  accord  and  satisfaction. 
Foster  v.  Trull,  12  Johns.  456.    See  post,  661 ,  note. 

>  See  Stone  v,  MiUer,  16  Penn.  State  Rep.  450;  Jones  v,  Fennimore,  1  Greene,  (Iowa)  184. 
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faction 

without 

deliyery. 


Rule  as  to 
satisfao- 
tion  being 
adyanta- 
geou3. 


^TTie  eflPect  of  taking  a  bill  of  exchange  or  promissory  note,  on 
account  of  a  debt,  will  be  considered  hereafter. 

There  cannot  be  an  accord  and  satisfaction  by  delivery  merely ; 
for  it  must  appear  that  the  thing  delivered  was  not  only  given  to, 
but  was  also  accepted  by  the  plaintiff  in  satisfaction  (/).^  But  there 
may  be  an  acceptance  in  satisfaction  without  delivery.  And,  accord- 
ingly, where,  to  an  action  of  debt  for  use  and  occupation,  the  de- 
fendant pleaded,  that  the  plaintiff  seized  the  defendant's  goods  as 
a  distress ;  that  they  were  of  sufficient  value  to  satisfy  the  rent  and 
costs  ;  and  that  the  plaintiff  never  soU  the  goods,  but,  with  the  as- 
sent of  the  defendant,  retained  them  in  satisfaction  of  the  rent ; 
this  was  held  to  be  a  good  bar  {g). 

It  is  laid  down  in  the  older  authorities,  that  the  satisfaction  should, 
in  contemplation  of  law,  be  advantagecus  to  the  party  agreeing  to  re- 
ceive it :  and  that  it  will  be  inoperative,  if  it  appear  that  it  could 
not  possibly  afford  him  any  benefit  or  compensation  (A).  And  the 
rule  to  which  we  have  already  adverted,  namely,  that  the  pay- 
ment and  receipt  of  a  debt  is  in  general  no  satisfaction  of  the  re- 
mainder, would  appear  to  be  founded  on  this  principle  (t).^ 

But  we  have  seen  that  this  rule  does  not  apply  to  cases  where  a 
smaller  sum  is  paid  in  satisfaction  for  a  larger,  the  latter  being 


(/)  stead  V.  Poyer,  1  C.  B.  782 ;  Hard- 
man  V.  Belhouse,  9  M.  &  W.  590,  600. 
And  as  to  what  is  an  acceptance  in  sat- 
isfaction, see  the  latter  case. 

(ff)  Jones  V.  Sawkins,  o  C.  B.  142, 153. 


(h)  Bac.  Abr.  "  Accord,"  (A.)  ;  Com. 
Dig.  "Accord,"  (B.  1.) 

(t)  Ante,  645.  And  see  Fitch  v.  Sat- 
ton,  5  East.  230 ;  MitoheU  v.  Cragg,  10 
M.  &  W.  367. 


1  ••  Whether  an  accord  with  a  tender  of  saUsfacUont  is  sufficient,  without  acceptance, 
is  a  point  upon  which  the  authorities  are  not  agreed.  It  is,  however,"  Mr.  Greenleaf 
says,  "  perfectly  clear,  that  a  mere  agreement  to  accept  a  less  sum  in  composition  of 
a  debt,  is  not  binding,  and  cannot  be  set  up  in  bar  of  an  action  upon  the  original 
contract."  2  Greenl.  Ev.  §  31.  As  where  a  creditor  agreed  to  receive  of  his  debtor 
a  certain  proportion  of  his  debt  in  full  satisfaction  of  the  whole,  and  the  sum  agreed 
to  be  paid  was  tendered  and  refused,  this  was  held  to  constitute  no  bar  to  an  action 
for  the  whole  debt.  So  where  the  agreement  was  to  receive  part  of  a  debt  in  money, 
and  the  residue  in  specific  articles,  no  tender  of  the  latter  being  averred,  this  is  no 
bar  to  an  action  for  the  original  demand.  2  Greenl.  Ev.  §  31 ;  Heathcote  r.  Crook- 
shanks,  2  T.  R.  24 ;  Tassall  v.  Shane,  Cro.  El.  193  ;  Clark  ».  Dinsmore,  5  N.  Hamp. 
136 ;  Lynn  v.  Bruce,  2  H.  Bl.  317.  "  But  whether,  when  the  agreement  is  for  the 
performance  of  some  collateral  act,  and  is  upon  sufficient  consideration,  a  tender  of 
performance  is  equivalent  to  a  satisfaction,  seems  still  to  be  an  open  question; 
though "  Mr.  Greenleaf  says,  "  the  weight  of  authority  is  in  the  affirmative." 
2  Greenl.  Ev.  §  31 ;  Coit  v.  Houston,  3  John.  Cas.  249;  Cartwright  v.  Cook,  3  R 
&  Ad.  701;  Bra^lley  v.  Gregory,  2  Camph.  383;  Heim  v.  Carron,  11  Sm^es  & 
Marsh.  361 ;  10  Law  Ilep.  (Boston)  337.  But  see  Russell  v.  Lyttle.  6  Wendell,  391 ; 
Hawley  v.  Foote,  19  Wendell,  516. 

''^  An  agreement  to  accept  a  part  of  a  debt  as  a  satisfaction  of  the  whole,  is  with** 
out  consideration  ;  and  the  payment  of  a  part  only,  in  pursuance  of  such  agreement, 
is  no  satisfaction.  Warren  v.  Skinner,  20  Conn.  659;  Hardey  ©.  Coe,  6  Gill,  189; 
Daniels  v.  (latch,  1  New  Jersey,  391 ;  Bailey  v.  Day,  26  Maine,  88  ;  White  v.  Jordan, 
27  Maine,  370 ;  Eve  v.  Mosely,  2  Strobhart,  203  ;  Miller  v.  Holden,  18  Vermont,  337 ; 
Fellows  V.  Stevens,  24  Wendell,  294 ;  Vance  v.  Lukenbill,  9  B.  Monroe,  249.  Hms 
cases  where  such  agreement  and  payment  constitute  such  accord  and  satisfaction,  an 
where  the  agreement  is  not  a  mere  nudum  pactum^  but  rests  on  a  new  and  adequate 
consideration.     Warren  v.  Skinner,  20  Conn.  659. 

How  far  payment  and  acceptance  of  the  principal  sum  of  a  demand  in  full  or  in 
satisfaction,  is  an  answer  to  a  claim  for  interest  on  the  same  sum,  see  Johnston  r. 
Brannan,  5  John.  271 ;  Tuttle  v.  Tuttle,  12  Metcalf,  661; 
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claimed  as  unliquidated  damages  (j).^  And  it  has  been  recently  deci-  What  vcr- 
ded,  that  the  gift  of  a  thing  of  uncertain  value,  may  be  a  satisfaction  ^^ctent. 
of  any  sum  due  on  a  simple  contract.^     Thus,  a  negotiable  security  ^T^^^^C^ 
may  operate  in  satisfaction  of  a  debt  of  greater  amount,  if  it  be  ^^^jchT 
80  given  and  accepted  (h).^   So  where,  to  an  action  of  debt  for  goods  thing  may 
sold  and  delivered,  the   defendant  pleaded  an  agreement,  whereby  ^  given, 
the  plaintiff  was  to  take  a  bill  of  exchange  accepted   by  one  M.,  f^t^n  of 
but  with  a  blank  space  for  the  name  of  a  drawer  ;  and  that,  if  the  a  claim  of 
bill  was  not  paid  at  maturity,  the  defendant  was  to  become  liable  to   P"^^^' 
the  plaintiff  to  the  extent  of  lOZ. ;  but  if  it  should  be  paid,  then 
the  defendant  was  to  be  discharged  from  the  whole  demand :  it  was 
held,  on  special  demurrer,  that  the  defendant  was   entitled  to  judg- 
ment (T).     And  upon  the  same  principle  it  has  been  held,  that  the 
acceptance  by  a  creditor,  of  the  sole  liability  of  one  of  two  joint 
debtors,  is  a  good  consideration  *for  an  agreement  by  him  to  dis-  [  **662  ] 
charge  the  joint  liability  of  both  (m). 

Nor  will,  the  Court,  in  such  cases,  inquire  into  the  reasonableness 
of  the  satisfaction  (n). 

{j)  Ante,  646.  (m)  Lyth  v.  Ault,  7  Exch.  669 ;  21  L. 

{k)  Sibree  v.  Tripp,  15  M.  &  W.  23.  J.,  Exch.  217. 

(Z)  Curlewis  v.  Clark,  3  Exch.  375 ;  18  (n)  Sibree  v,  Tripp,   and   Curlewis  v, 

L.  J.,  Exch.  144.  Clark,  supra. 

%  I  ■'  I  ■■■  ■■■■■■ipi> 

1  Donohae  v.  Woodbury,  6  Gushing,  148,  150,  151 ;  McDaniels  r.  Lapham,  21  Ver- 
mont, 222;  Stockton  v.  Frey.  4  GiU,  40G;  Hiern  v.  Carron,  11  Smedes  &  Marsh.  3G1. 
Where  the  plaintiff  receives  a  certain  sum  and  gives  his  receipt  in  full  for  a  claim 
disputed  in  good  faith  by  the  defendant,  though  for  double  the  amount,  this  is  a  good 
accord  and  satisfaction.  Palmerton  v.  Huxton,  4  Denio,  166.  See  Tuttlc  v.  Tuttle,  12 
Me  teal f,  551,  551.  If  a  party  makes  an  offer  of  a  certain  sum  to  settle  a  cluim, 
when  the  sum  in  controversy  is  open  and  unliquidated,  and  attaches  to  his  offer  the 
condition,  that  the  same,  if  taken  at  all,  must  be  received  m  full,  or  tn  satisfaction,  of 
the  claim  in  dispute,  and  the  other  party  receives  the  money,  he  takes  it  subject  to 
the  condition  attached  to  it,  and  it  will  operate  as  an  accord  and  satisfaction,  even 
though  the  party  at  the  time  of  receiving  the  money,  declare  that  he  will  not  receive 
it  in  that  manner,  but  only  in  part  satisfaction  of  his  debt,  so  far  as  it  will  extend. 
McDaniels  v.  Lapham,  21   Vermont,  222.    See  Donohuo  v.  Woodbury,  6  Gushing,  148. 

a  Douglass  v.  White,  3  Barbour  Gh.  Rep.  621. 

8  Gonkling  v.  King,  10  Barbour  Sup.  Ct.  372  ;  Sanders  v.  Branch  Bank  of  Decatur, 
13  Alabama,  353  ;  ante,  645,  646,  notes.  If  a  debtor  give  his  note  indorsed  by  a  third 
person  as  farther  security  for  a  part  of  the  debt,  which  is  accepted  by  the  creditor  in 
full  satisfaction,  it  is  a  valid  discharge  of  the  whole  of  the  original  debt,  and  it  may 
"be  pleaded  in  bar  as  an  accord  and  satisfaction.  Boyd  v.  Hitchcock,  20  John.  76  ; 
Brooks  V.  White,  2  iMetcalf,  233 ;  4  Ghandler,  Law  Rep.  30 ;  Sanders  v.  Branch  Bank 
of  Decatur,  13  Alabama,  353 ;  Lee  v.  Oppenheimer,  32  Maine,  353.  The  additional 
security  required  by  the  creditor  for  a  part  of  his  debt,  is  a  good  consideration  for 
the  relinquishment  of  the  residue.  Le  Page  v.  M'Crea,  I  Wend.  172  ;  Kearslake  v, 
Morgan,  6  T.  R.  513.  This  doctrine  is  admitted  in  Hughes  v.  Wheeler,  8  Go  wen,  79, 
and  the  distinction  is  there  adverted  to  between  the  note  of  a  third  person,  and  that 
of  the  debtor  himself  given  for  the  original  debt.  So,  the  acceptance  in  full  satisfac- 
tion by  a  creditor  of  the  note  of  a  third  person,  indorsed  by  his  debtor  for  the  irhole 
amount  due  on  a  previous  note  given  by  the  debtor,  may  be  pleaded  as  an  accord  and 
Batisfaction  to  an  action  on  the  previous  note.  Booth  v.  Smith,  3  Wend.  68.  Although 
the  defendant  still  remains  liable,  the  character  of  his  responsibility  is  changed,  and 
he  cannot  be  charged  upon  the  original  consideration.  lb.  So  it  is  a  good  accord 
and  satisfaction,  if  the  creditor  receives  a  less  sum  than  is  his  due,  in  satisfaction  of 
the  whole,  before  the  day  of  payment.  Brooks  v.  White,  2  Met.  2ii3.  See  Kellogg  v. 
Bichards,  14  Wend  116;  Brown  v.  Stackpole,  9  N.  Hamp.  478. 

But  where  the  third  person,  whose  note  is  taken  in  satisfaction  is  an  infant,  and 
he  has  successfully  defended  on  the  ground  of  infancy,  the  agreement,  to  receive  it 
in  satisfaction,  is  without  consideration  and  void.  Wentworth  t^.  Wentworth,  5  N. 
Hamp.  410. 
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What  is  2.     Bnt  in  an  action  for  taking  cattle  it  is  no  plea,  that  it  was 

NOT  8UF-     agreed  that  the  plaintiflF  should  have  his  cattle  again,  and  that  they 
were  returned ;  for  this  is  no  satisfaction  of  the  injury  sustained 
from  the  detention  (o).     So  where,  to  an  action  for  breach  of  a  con- 
tract to  deliver  to  the  plaintiff  certain  promissory  notes,  the  defend- 
ant pleaded  that,  after  breach,  the  defendant  delivered  to  the  plain- 
tiff, at  his  request,  for  and  on  account  of  the  said  notes,  and  of  the 
promise  and  damages  in  respect  thereof,  an  order  in  writing  on  R, 
in  whose   hands  the  notes  were,  to  deliver  them  to  the  plaintiff; 
that  the  plaintiff  received  the  order  on  account  of  the  notes,  and  of 
the  said  promise  and  damages  ;  that  B.  was  always  ready  and  wil- 
ling to  deliver  the  notes  on  the  said  order  being  presented  to  him ; 
but  that  the  plaintiff  did  not  present  the  same  within  a  reasonable 
time,  but  kept  it  for   an  unreasonable  time,  and  until  the  notea 
were  feloniously  stolen  from  B. :  this  was  held  to  be  a  bad  plea  of 
accord  and  satisfaction  (p).     So,  where  to  an  action  for  money  paid, 
the  defendant  pleaded,  that,  before  action  brought,  the  defendant 
gave  to  the  plaintiff,  and  the  latter  received  from  him,  authority  to 
receive  for  the  defendant  and  as  his  agent,  monies  then  due  to 
the  defendant,  exceeding  the  sum  in  the  declaration  mentioned, 
and  to  pay  himself  thereout  in  full  satisfaction  and  discharge  of 
the  promises,  &c. ;  and  that  the  defendant,  at  the  time  of  giving 
such  authority,  did,  at  the   plaintiff's  request,  intrust  him  with  the 
sole  collection  of  the  said  monies,  on  the  terms, — then  assented  lo 
by  the  plaintiff  and  the  defendant, — that  the  plaintiff  should  use 
reasonable  diligence   in  endeavoring  to  collect  the  same :  and  the 
plea  then  alleged,  that  the  plaintiff  might,  before  action,  have  col- 
lected the  said  monies  to  an  amount  sufficient   to  satisfy  his  claim  ; 
but  that,  by  his  negligence,  he  had  not  done  so,  and  that  the  chance 
of  the  same  being  collected  by,   or  on  behalf  of,4he  defendant,  had 
thereby  become  desperate :  it  was  held,  that  the  plea  showed  no  ac- 
cord and  satisfaction  (q).     And  so,  an  agreement  not  under  seal, 
that  the  parties  should  be  quit  of  actions  against  each  other,  is  not 
a  sufficient  satisfaction  (r).^ 
[  ^663  ]       *^So,  it  is  no  plea  to  debt  on- a  bond  given  to  a  firm,  that  on  the 
obligees  dissolving  partnership,  and  some  of  them  quitting  the  firm, 
the  claim  was  assigned  or  transferred  to  the  account  of  the  new 
firm  (a). 2 

So,  where  J.  C.  was  indebted  to  S.,  and  R  C.  was  indebted  to  S., 
and  also  to  J.  C,  and  it  was  verbally  agreed  between  the  three,  that 
S.  should  transfer  the  debt  due  to  him  from  J.  C,  to  the  account  of 
R  C. ;  and  S.,  in  pursuance  of  such  agreement,  delivered  to  R  G. 

(o)  Peytoe's  case,  9  Rep.  78  a ;  1  Roll.  Dig.  "  Accord,"   (B.  1.)     But  an  agree- 
Abr.  1 28,  1.  S5.  ment  by  defendant,  to  destroy  ccrt&iu  ey- 
(p)  Griffiths  V.  Owen,  13  M.  &  W.  58.  idences  or  docament43,  may  be  a  suflScient 
(q)  Gifford  v.  Whitakcr,  6  Q,  B.  219.  accord  and  satisfaction  as  to  a  tort  corn- 
er) James  v.  David,  5  T.  R.  141 ;  Roll,  mitted ;  Lane  v.  Applcgate,  1  Stark.  97. 
Abr.  "  Accord  ;"  Davis  v.  Ockham,  Sty.        (s)  Parker  v.  Wise,  6  M,  &  &  239. 
245 ;  Dighton  v.  Whiting,  Lut.  57 ;  Com. 


1  See  Abbott  v.  Wilmot,  22  Vermont,  437. 

3  See  Pope  p.  TunstaU,  2  Pike,  209;  Woolfolk  t\  McDowell,  9  Dana,  268. 
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an  account,  in  which  the  latter  was  charged  with  the  debt  due  from  What  is 
J.  C.  to  S. ;  it  was  held,  that  J.  C.  waa  not  thereby  discharged,  there  ^otsuffi- 

b,«/»,«,Ci.a\  CIENT. 

eiug  no  satisfaction  to  o  {t). 

In  debt  on  bond  the  defendant  pleaded,  that  he  released  to  the  ^"^^'^^'"^^ 
plaintiff  all  his  equity  of  redemption  of  and  in  certain  premises, 
in  satisfaction  of  all  bonds  from  the  defendant  to  the  plaintiff:  and, 
on  demurrer,  "  the  Court  was  clearly  of  opinion,  1st,  tliat  a  release 
of  an  equity  of  redemption  was  nothing  at  all  in  the  eye  of  the 
law  (u) ;  and,  2ndly,  that  this  being  a  debt  upon  an  obligation  with- 
out any  condition,  satisfaction  must  bo  pleaded  to  have  been  bi/ 
deed  (x^^ 

And  so  where,  to  debt  on  bond  conditioned  for  the  payment  of 
money,  the  defendant  pleaded,  1st,  that  after  the  day  of  payment 
and  before  action,  the  oblio:ee  received  certain  bills  of  exchaiio:e 
not  then  due,  on  account  of  part  of  the  sum  due  on  the  bond; 
and,  2ndly  that  after  that  day  the  plaintiff  received  certain  monies  in 
satisfaction  of  the  residue :  these  pleas  were  held  ill  (y). 

So  if  it  appear  that  the  accord  and  satisfaction  on  which  the  de-  ^.^cord 
fendant  relies,  has,  by  his  own  act  or  default,  become  wholly  inoper-  f^tion*^ 
ative  and  void,  such  accord  and  satisfaction  will  be  thereby  defeated,  cannot  be 
Thus, .  where  to  debt  for  money  had   and  received,  the  defendant  P'^a^^©^  i^ 
pleaded  the  giving  and  acceptance  of  an  annuity  deed  in  satisfac-  rendered 
tion  of  the   plaintiff's   claim;  and   the  plaintiff  replied,  that   no  inopera- 
memorial  of  such  deed  had  been  iijrolled  pursuant  to  the  statute;  *^^,®  ^-^^ 
and  that,  he  having  brought  a  previous  action  against  the  defend-  fendant. 
ant  for  arrears  of   the  annuity,  the  defendant  had   pleaded  such 
want  of  inrolment :  this  was  held  to  be  a  good  answer  to  the  plea 
of  accord  and  satisfaction  (2).     And  ^"-^so,  if  a  bill  of  sale  of  goods  [  *664  ] 
be  taken  in  satisfaction  of  a  bond  debt ;  and  it  be   afterwards  dis- 
covered that  the  bill  of  sale  is  void,  in  consequence  of  the  debtor 
having  previously  committed  an  act  of  bankruptcy,  the  creditor  may 
treat  the  bill  of  sale  as  a  nullity,  and  it  cannot  be  pleaded  as  an  ac- 
cord and  satisfaction  (a). 

To  an  action  of  assumpsit  the  defendant  pleaded,  that  the  plain- 
tiffs, in  Easter  Term,  1827,  impleaded  him  for  the  same  causes  of 
action,  and  that  in  Trinity  Term  he  pleaded  the  general  issue  to  that 
action,  and  paid  5Z.  15«.  into  court;  that  the  plaintiffs'  costs  were 
taxed  at  SI.  os.  Gi.,  and  that  they  agreed  with  him  to  take  the  sum 
of  5Z.  158.  out  of  court;  that  the  defendant  paid  the  8Z.  08.  C)d.  costs 
to  the  plaintiffs,  and  that  they  accepted  and  received  the  5L  15«., 

(t)  Ouxon  V.  ChfuUey,  3  B.  &  C.  691 ;  (x)  Proston  v,  Christmas,  2  Wils.  8G. 

a  U.  5  D.  &  U.  417,  (»/)  Worthinfrton  v.  Wisjley,  3  Bing.  N. 

(u)  But  we  have  soon,  that  the  release  C.  i'A;  S.  C.  3  Soott,  i5.>s. 

of  an  e|uity  of  redemption  is  a  auffieient  (2)  Turner  v.  Browne,  3  C.  B.  157. 

consideration  for  a  promise ;  and  if  so,  it  (a)   llaU  v.   Smallwood,   Peake,   Addl. 

is  of  some  value  in  law ;  see  ante,  41.  Ca.  13. 

'^^^^"'^~~  "  ■  '  ■■■»  --■■■■[■■I  „--i.  —        ■-  IMIIM.    ^m^t^^     m  -     -  .1      -^^MM ^^^^ 

^  But  where  a  debtor  procured  a  conveyance  to  his  creditor  from  a  third  person,  of 
aU  his  title  to  land  spoi.ifiod  in  the  deed,  in  pursuance  of  an  ajrrecmont  by  which  the 
creditor  wa>s  to  aocf^pt  and  did  aocept  the  same  as  a  payment  in  full,  but  it  subse- 
quently apj)>ared,  th;it  the  grantor  had  no  title  t^  any  such  lan<l,  it  was  held,  that,  in 
the  absence  of  fraud  on  the  part  of  the  debtor,  the  claim  of  the  creditor  upon  him 
was  discharged.    Reed  v.  Bartlett,  19  Pick.  273. 
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r**666  ] 

by  a 
stranger. 


together  with  those  costs,  in  satisfaction  and  discharge  of  the  prom- 
ises mentioned  in  the  declaration.  The  plaintiffs  replied,  that  they 
did  not  agree  with  the  defendant  to  take  and  receive  the  oL  15*. 
out  of  court,  and  did  not  accept  and  receive  the  same,  together  with 
the  said  costs,  in  satisfaction  and  discharge  of  the  promises  men- 
tioned in  the  declaration.  At  the  trial  it  appeared,  that  the  plain- 
tiffs had  received  the  81.  58.  6d.,  the  amount  of  their  taxed  costs, 
but  that  they  suffered  the  51.  lbs.  to  remain  in  court,  and  that  the 
suit  was  terminated  in  another  mode:  and  it  was  held,  first,  that 
the  fact  of  the  plaintiffs  having  received  the  amount  of  their  costs, 
afforded  no  J)roof  of  their  having  accepted  the  51.  15«.,  together 
with  those  costs,  in  satisfaction  of  the  promises  in  the  declaration ; 
and,  secondly,  that  if,  in  point  of  law,  it  could  have  been  so  consid- 
ered, the  defendant  ought  to  have  pleaded  that  matter  specially  (i).  * 

3.  Accord  and  satisfaction  by  one  defendant  is  a  bar  for  all  (e):^ 
and  so,  where  several  plaintiffs  sue  for  a  joint  demand,  accord  and 
satisfaction  with  one  of  them  may  be  pleaded  in  bar  of  the  action, 
without  alleging  any  authority  from  the  others  to  make  the  settle- 
ment in  question  (d).^ 

But  satisfaction  of  a  bill  as  between  a  drawer  or  indorser,  and  an 
indorsee,  whether  made  before  or  after  the  bill  becomes  due,  does 
not  enure  as  a  satisfaction  on  behalf  of  the  acceptor,  or  operate  to 
discharge  him  from  liability  to  the  indorsee ;  because  the  contracts 
created  by  the  bill,  as  between  the  drawer  and  the  acceptor,  and  the 
indorsee,  are  essentially  distinct  (e). 

**4.  There  are  some  cases  which  seem  to  show,  that  an  accord 
and  satisfaction  by  a  stranger  is  not  a  good  bar  (/).^  But  the  cor- 
rectness of  this  doctrine  has  been  doubted  (g).  And  the  better  opin- 
ion would  appear  to  be,  that  satisfaction  made  by  a  stranger  to  a 
party  having  a  cause  of  action,  and  adopted  by  the  party  liable  to 
the  action,  is  a  good  bar  to  an  action  for  such  cause  (A).*  And  so 
it  would  seem  that,  at  all  events,  if  the  defendant  and  the  party 
from  whom  the  satisfaction  proceeded,  stood  in  th^  relation  of  prin- 
cipal and  agent,  such  satisfaction  would  be  a  good  bar  for  the  de- 
fendant (i). 
.  So  if  a  second  policy  be  effected  on  the  same  vessel,  in  exactly 


(ft)  Power  »,  Butcher,  10  B.  &  C.  329, 
343,  34:8. 

(c)  Com.  Dig.  "  Accord,"  (A.  1)  ;  HUla- 
ry  V.  Ancles,  Skin.  391. 

(d)  Wallace  v.  KelsaU,  7  M.  &  W.  264 ; 
Smith  V.  LoveU,  10  C.  B.  6,  23. 

Se)  Jones  v.  Broadhurst,  9  C.  B.  173. 
/)  Edgecombe  v.  Rodd,  5  East,  294, 
',   301,  decided  on    the    authority  of 
Grymes  v.  Blofield,   Cro.    El.  641.    But 
qucBTtt  as  to  the  acctiracy  of  the  report  of 
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this  ease  in  Oroke?  See  1  RoU.  Abr.  471 
t 

(g)  Per  Cur.,  Jones  v.  Broadhurst,  9  C. 
B.  173,  193;  Thurman  v.  Wild.  11  A.  4 
E.  463,  460. 

(h)  Per  Cur.,  Jones  ».  Broadhurst,  svp.? 
Belshaw  ».  Bush.  11' C.  B.  191,  207  ;  Fiti. 
Ab.  Barre,  pL  166 ;  and  see  Co,  JUL  206 
b. 

(t)  Thurman  v.  Wild,  sup. 


1  Strange  v.  Holmes,  7  Cowen,  224 ;  Ruble  v.  Turner,  2  Hen.  &  Munf.  38  ;  2  GreenL 
Ev.  §  30. 

^  But  it  is  otherwise  where  the  payment  is  made  to  one  of  the  plaintiffs  expren^ 
for  his  part  only  of  the  damages.    Clark  v.  Dinsmore,  6  N.  Hamp.  186. 

*  See  Daniels  t;.  Hallenbeck,  19  WendeU,  408. 

*  See  Woolfolk  v.  McDowell,  9  Dana,  268. 
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t^  same  sum,  and  upon  the  same  terms,  payment  by  one  insurer  Bill  ov 
will  operate  by  way  of  satisfaction  to  the  other  (A).  exohanqb. 

4.  That  a  Bill  of  Exchange,  or  other  negotiable  Security,  has  been  taken 

for  the  Debt  (0-      . 

It  is  a  good  plea  to  an  action  for  the  recovery  of  a  simple  con-  ^^"^  ^^ 
tract  debt,  that  the  plaintiflF  has  taken  from  tJte  debtor,  for  and  on      ®** 
account  of  the  debt,  a  negotiable  (m)  bill  or  note  for  the  amount, 
accepted,  made,  or  indorsed  by  the  debtor,  and  payable  to  the  credit- 
or himself,  or  to  a  third  person  (n). 

So  it  is  a  good  plea  by  the  debtor,  that  the  plaintiff  has  accepted 
^from  a  third  party,  a  bill  or  note  made,  accepted,  or  indorsed  by  such 
third  party,  and  delivered  by  him  to  the  plaintiff  for  and  on  ac- 
count of  the  debt  (o). 

And  where  the  bill  or  note  is  made  payable  to  a  third  person,  or 
is  made  by  a  third  person,  a  plea  which  states  the  delivery  by  l!he 
defendant,  and  acceptance  by  the  plaintiff  of  such  bill  or  note,  is  a 
suflBcient  answer  in  the  first  instance  (p).  But  if  the  plea  state  no 
more,  than  that  a  negotiable  instrument  was  given  for  and  on  ac- 
count of  the  debt,  by  which  the  defendant  promised  to  pay  the 
plaintiff,  or  order,  a  sum  of  money ;  this  will  be  no  answer,  unless 
it  appear  further,  either  that  such  instrument  is  still  running,  or 
that  it  has  been  indorsed  over  by  the  plaintiff  (q). 

**And  this  defence  is  not  founded  on  the  notion,  that  the  bill  or  [  *666  J 
note  operates  as  an  absolute  payment  or  extinguishment  of  the  ori-  ^jl^^Se  *^^ 
ginal  debt,  or  that  it  changes  its  nature,  or  amounts  to  an  accord  suspends 
and  satisfaction  ;  for  the  right  to  sue  upon  the  original  demand  re-,  the  plain- 
vives  on  the  dishonor  of  the  bill  or  note  (r).^  But  where  the  creditor  ofg^on. 
accepte  a  bill  or  note  on  account  of  his  debt,  it  is  held  to  be  taken 
by  him,  as  a  qualified  or  conditioned  payment  («)  ;  and,  accordingly 
during  the  currency  thereof,  the  original  remedy  is  suspended  or  in 
abeyance  (t). 

Thus,  if  a  bill  be  renewed,  no  action  can  be  maintained  upon  the 
original  bill,  whilst  such  renewed  bill  is  running  (u).'^ 

And  where  a  renewed  bill  is  taken,  and  paid,  the  party  is  not  jus- 

(k)  Morgan  v.  Price,  4  Exc.  615,  620.  v.  Cheese,  4  M.  &  G.  804. 

(I)  As  to  pleading   this  defence,   see         (q)  lb. 
Chit  jun.  Prec.  in  PL,  2nd  edit.  289,  290,         (r)  Puckford  v.  MaxweU,  6  T.  R,  62 ; 

in  notis.  Owenson  t;.  Morse,  7  T.  R.  G4. 

(m)  James  v,  WiUiams,  13  M.  &  W.  823.         (»)  Per  Pollock,  L.  C.  B.,  Griffiths  v. 

\n)  Kearslake  v.  Morgan,  5  T.  R.  613  ;  Owen,  13  M  &  W.  68.  64;  per  Alderson, 

Stednian  v.  Gooch,  1  Esp.  3 ;  Rex  v.  Daw-  B.,  James  v.  Williams,  13  M.  &  W.  828, 

son,  Wightw.  32.  833  ;  per  Cur.,  Belshaw  v.  Bush,  tup. 

(o)  Belshaw  V.  Bush,  11  C.  B.  191.  (0  See  Sajer  v.  Wagstaff.  6  Bear.  416  ; 

(p)  Per  Cur.,  Price  v.  Price,  16  M.  &  Simon  r.  Lloyd,  2  Cr.  M.  &  R.  187. 
W.  232,  241.     SembU,  overruling  Mercer        (u)  Kendrick  v,  Lomax,  2  C.  <&  J.  406. 

1  Where,  on  the  sale  of  goods,  the  purchaser,  instead  of  giving  his  own  note  for  the 
goods,  transfers  the  note  of  a  third  person,  and  gu$kranties  its  payment,  if  the  note 
be  not  paid  when  due,  the  vendor  may  recover  on  a  count  for  goods  sold.  Butler  v. 
Haight,  8  Wend.  636.  And  the  note  and  guaranty  may,  in  such  case,  be  given  in 
evidence  under  the  money  counts.    Id. 

<  See  Gordon  v.  Price,  10  Iredell,  386. 
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Bill  of  tified  in  suing  on  the  original  bill,  which  was  left  in  his  hands,  al- 
ExcHANGE.  thuugU  custs  incuFiod  in  taking  a  warrant  of  attorney  as  an  addi- 
^^■^^^^^^^^^   tional  bccurity  are  left  unpaid,  contrary  to  agreement  (x). 

But  if  there  be  an  agreement  to  pay  interest  on  the  original  bill, 
whilst  the  renewed  bill  is  running,  such  interest  may  be  recovered 
by  action  on  the  original  bill,  even  after  payment  of  the  renewed 

"  biii(t/). 

When  it  Again:  where  a  debtor  delivers  a  negotiable  bill  or  note  to  his 

operates  as  creditor,  and  the  latti^r,  at  the  time  of  receiving  the  same,  agrees 
payment.  ^^  |.^|^^  j^  -j^  pai/mcmt  of  the  debt,  and  to  take  upon  himself  the 
risk  of  the  bill  or  note  being  paid ;  or  if,  from  the  conduct  of  the 
creditor,  or  the  special  circumstances  of  the  case,  such  an  agreement 
is  to  be  implied ;  the  effect  of  it  will  be  to  destroy  the  right  of  ac- 
tion for  the  debt,  and  to  leave  the  creditor  without  remedy,  except 
upon  the  instrument  (z).^ 

(x)  Dillon  V.  Rimmcr,  1  Bin g.  100.    In  and  might  have  cxecntion  on  deliTcring 
Korris  v.  Aylett,  2  Camp.  ii'2ii,  an  action  up  the  substituted  bill, 
having  bicu  brought  against  the  acceptor         [y)  Lumlty  i*.  Hudson,  5  Scott,  23>». 
of  a  bill,  it  was  agreed  he  should //f/y  Me         [z)  Sayer  i\   Wagjjtatf,  tu}>ra  ;  Sard  p. 
costs  and  give  a  new  bill.    The  bill  was  Khodes,  1  M.  &  W.  lOo;  Brown  r,  Kew- 
given ;  but  the  costs  were  not  paid,  and  ley,  2  B.  &  P.  ol8.    JSee  Ei  parte  Black- 
Lord  ^llcnborou^h   is   reported  to  have  burn,  10  Ves.  201) ;  Camidge  v.  Allenby, 
decided,  that  the  plaintiff  might  sue  on  6  B.  &  C.  381,  3s2,  3S4 ;  9  D.  <fc  R.  3J*1 ; 
the  first  bill,  although  the  second  was  out-  Tempest  i».  Ord,  1  Aladd.  89.  • 
standing  in   the   hands   of  an   indorsee, 


1  In  order  that  the  giving  of  a  bill  or  not«  for  a  pre-existing  debt  should  be  pay- 
ment thereof,  there  must  be  either  an  express  agreement  to  receive  it  in  payment,  or 
there  mutjt  be  cirounistances  from  which  an  agreement  may  be  inferred  ;  and  whether 
it  was  so  given  and  received  is  a  question  For  ihe  jury.  Johnson  v.  Cleaves,  lo  N. 
Ham  p.  3.  2  ;  Lyman  v.  United  states  Bank,  12  Howard  ^U.  S.)  225 ;  Vail  v.  Foster.  4 
Comstock,  312  ;  Allen  v.  King.  4  McLean,  l2ti  :  Steamboat  iharlotte  v.  Hamntfcnd,  9 
Miti^ouri,  .M) ;  ^linis  v.  McLowell,  4  Georgia,   \b2  :  Klwootl  r,  DeifenOorf,  o  Barbour 


Smith.  3  Wend.  GO;  New  York  State  Bank  i\  Flet  her.  6  Wend,  bo;  Putnam  v.  Lewis, 
8  Johns.  3v^y ;  Johnson  v.  V\eed,  9  Johns.  310 ;  Bill  v.  I'orter,  9  Conn.  23  ;  Havidsun  e. 
Bridgport,  b  Conn.  472;  Elliott  v.  Sleeper,  2  N.  Hamp.  r)2r>;  theever  v.  Mirick,  2  S. 
Hamp.  37() ;  Willie  r.  Green,  2  N.  Hauip.  333 ;  Geiscr  i'.  Kersher,  4  Gill  *.\i  Johns,  3Lt5: 
Glenn  v.  Smith,  2  Gill  &  Johns.  493  ;  M'Evoy  t\  Baltimore,  3  Harr.  .i:  John?.  193; 
Curtis  r.  Ingham,  2  Verm,  290;  Hutchins  v.  Ulcott,  4  Venn,  ijoi) ;  1  rescott  v.  Hubl*ll, 

1  iNi'Coril,  9  1  ;  Bsirelli  v.  Brown,  1  M'Cord,  449  ;  Kean  v.  Dufresnc,  3  Serg.  &  K.  233, 
This  is  also  the  doctrine  of  the  civil  law  :  Pothier  on  Oblig.  pt.  3.  c  2.  art.  4 ;  1  Lo- 
mat,  b.  4,  tit.  3,  Jj  1,  p.  olo;  Inst.  Jus.  Lib.  3,  tit.  3,  g  4.  So  of  the  Scotch  law: 
Thompson  on  Bills,  192,  191.  >n  extinguishment,  or  an  agreement  that  a  note  or 
bill  given  is  to  operate  as  such,  will  not  be  implied  from  the  use  of  such  words,  as 
*•  in  payment  of  the  above  account,"  in  a  receipt  for  the  note  or  bill.    Glenn  t\  Smith, 

2  Gill  tV  Johns.  493, 

In  jSiassachusetts,  the  giving  a  negotiable  note  for  a  simple  contract  debt  is  held  to 
be  prima  facie  evidence  of  payment  of  it,  liable  to  be  reJbuit^dby  circumstances  show- 
ing a  diticreiit  intent.  See  Keed  v.  Upton.  10  Pick.  525;  Wallace  v.  Agry.  4  Mason, 
]  12;  W\>st  B(»y:iton  Manuf.  Co.  v.  Searle,  15  Pick.  230;  Marston  r.  Boynton,  6  Met- 
calf,  127  ;  VMiiteomb  v.  Williams,  4  Pick.  225.  So  in  Maine  :  Descadillas  v.  Harris.  8 
Greenl.  298 ;  Varner  v.  >iobleborough,  2  Greenl.  121 ;  Newall  v.  Hussey,  18  Maine, 
249.     See  also  Cornwall  v.  Gould,  4  lick.  444;  Wood  v.  BodweU.  12  Pick.  2ti9.  270; 


(2d  ed.) 
Gullett,  2  English,  624 ;  Costar  v.  Bavies,  3  English,  218.    But  the  pFesuinption  tliat 
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.  And  where  a  bill  or  note  is  given  and  accepted  in  satisfaction  and  Bill  of 
discharge  of  a  debt,  it  would  appear  not  to  be  essential  that  the  bill  ^change. 
or  note,  to  have  this  eflfect,  should  be  negotiable  (a).  s^^v-"^^ 

*^But  it  seems,  that  the  omission,  on  taking  from  a  debtor  the  bill  [  **667  J 
of  a  third  person,  to  require  the  debtor's  indorsement,  is  not,  per  «e, 
sufficient  proof  that  he  was  not  to  be  liable  for  the  precedent  debt, 
if  the  bill  were  dishonored  (b). 

And  the  mere  fact  of  the  creditor  having:  taken  a  bill  or  note  on  'When  tak- 
account  of  his  debt,  will  not  suspend  his  right  of  action  to  recover  q^^q^^ 
such  debt,  during  the  currency  of  the  instrument,  provided  such  in-  wUlbeno 
"strument  be  on  an  insufficient  stamp  (c) ;  or  be  a  forgery  (d)  ;^  or  defence, 
be  a  worthless  bill  fraudulently  passed  to  him ;  that  is,  if  the  par- 
ties thereto  were,  at  the  tinle,  persons  of  no  property,  and  the  debt- 
or was  then  aware  that  the  instrument  was  of  no  value,  and  that  it 
had  been  concocted  for  dishonest  purposes  (e). 

On  the  other  haiM,  there  are  some  cases  in  which  even  the  non-  Cases  in 
payment  of  the  bill  or  note,  when  due,  will  afford  the  creditor  no  ^^^^y 
right  of  action,  for  the  original  demand.  cannot  sue 

Thus,  the  rule  with  regard  to  all  negotiable  instruments  is,  that  on  origin- 
if  they  are  taken  in  payment  of  a  pre-existing  debt,  they  operate  although  * 
as  a  discharge  of  that  debt,  unless  the  holder  does  all  that  the  law  bin  not 
requires  to  be  done,  in  order  to  obtain  payment  of  them  (/).     Ac-  P*^i^» 
cordingly,  if  payment  be  made  in  the  notes  of  a  banking  company, 
the  holder  is   bound,  within  a  reasonable  time  thereafter,  either  to 
circulate  them  or  to  present  them  for  payment.     And  if  he  do  nei- 
ther, and  the  bank  meanwhile  become  insolvent,  he  must  bear  the  loss 
(g).     And  so  if,  by  the  law  relating  to  negotiable  instruments  of  this 
nature,  the  debtor  himself  was  entitled  to  a  regular  presentment  for 

(a)  See  Lewis  v,  Lyster,  3  Cr.  M.  &  R.  a  legal  obligation  to  demand  another  bill ; 
704,  70().  inasmuch  as  the  immediate  part  payment 
(6)  Ex  parte  Blackburn,  10  Ves.  206.  of  a  debt  then  in  arrear,  could  not  con- 
(c)  But  it  seems  that,  in  such  case,  the  stitute  a  consideration  for  a  promise  to 
creditor  must  first  apply  to  the  debtor  to  give  time  for  the  discharge  of  the  re- 
give  another  bill ;  see  Swears  v.  Wells,  1  mainder. 

Esp.    317.     In    this    case    the    creditor,  (d)  Camidge  v.  Allenby,  6  B.  &  C.  373, 

•"whose  debt  was  due,  agreed  to  take  part  SSo,  per  Littledale,  J,;  S.  C.  9  D.  &  R. 

down,  and  the  remainder  by  a  note  paya-  391. 

ble  at  a  future  day.  Part  was  paid,  and  («)  Stedman  v.  Gooch,  1  Esp.  3,  6 ;  per 
a  note  on  a  wrong  stamp  was  given  by  Baylcy,  J.,  Camidge  v.  Allenby,  tupra; 
mistake  ;  and  it  was  held  by  liord  Ken-  Hawse  v.  Crowe,  R.  &  M.  414. 
yon,  C.  J.,  that  the  creditor  having  taken  (/)  Per  Bayley,  J.,  Camidge  v.  Allen- 
part  of  the  money  according  to  the  con-  by,  6  B.  &  C.  378,  382. 
tract,  was  bound  to  wait  until  the  time  (g)  lb.  But  if  the  creditor  take  pro- 
when  the  security  would  become  due,  un-  vincial  or  country  bank  notes  for  his 
less  in  the  meantime  the  party  had  re-  debt,  and  the  bankers  have  failed,  he 
fused  to  give  a  note  properly  stamped,  may  return  the  notes  to  the  debtor  within 
And  see  Chamberlane  v,  Delarive,  2  Wils.  a  reasonable  time,  instead  of  presenting 
353.  But  it  is  difficult  to  discover,  upon  them ;  Rogers  v.  Langford,  1  C.  &  M. 
what  principle  there  could  be  held  to  be  637. 

a  negotiable  note  is  taken  in  satisfaction  of  a  pre-existing  debt  and  not  as  collateral 
security,  is  a  presumption  of  fact  only,  and  may  be  rebutted  and  controlled  by  evi- 
dence that  such  was  not  the  intent  of  the  parties  ;  and  it  is  a  question  of  fact,  on  the 
evidence,  whether  the  promissory  note,  given  on  the  one  hand  and  accepted  on  the 
other,  was  in  satisfaction  and  discharge  of  the  original  debt.  Per  Shaw  Ch.  J.,  in 
Melledge  v.  The  Boston  Iron  Co.,  5  Gushing,  168, 170. 
1  See  Baxter  v,  Daren,  29  Maine,  434,  440. 
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payment,  or  to  due  notice  of  dishonor  (A),  *and  the  creditor  or  holder 
be  guilty  of  laehes  in  regard  to  such  presentment  or  notice,  so  that 
the  debtor  is  exonerated  from  liability  on  the  instrument;  he  will  be- 
[  *668  ]  oome  equally  relieved  from  his  liability  for  the  original  debt  {{)} 

The  defendant,  being  indebted  to  the  plaintiff,  gave  him  a  pro- 
missory note  for  45Z.,  which  was  dishonored.  The  latter  afterwards 
agreed  to  accept  5«.  in  the  pound,  to  be  secured  by  an  acceptance 
of  a  bill  for  111,  5^.,  to  be  drawn  by  the  defendant  upon  his  brother; 
and  this  acceptance  was  accordingly  given ;  but  the  original  note 
remained  in  the  plaintiff's  possession,  and  was  to  revive  if  the  ac- 
ceptance was  not  honored.  The  bill  was  not  paid  the  day  it  became 
due;  but  on  the  following  morning  the  defendant  tendered  12L  to 
,  the  plaintiff, — being  the  amount  of  the  bfll,  with  the  expenses  there- 

on,— which  the  latter  refused  to  accept,  and  thereupon  brought  an 
on  the  note  for  45Z.  And  the  Court  held,  that  the  plaintiff  vaa 
not  entitled  to  recover,  as  he  had  not,  before  tlfb  tender,  demanded 
payment  of  the  bill  of  the  defendant,  as  he  ought  to  have  done  (j). 

So,  if  the  creditor  hse  the  bill  or  note,  either  before  or  after  it  is 
due,  so  that  he  cannot  produce  in  at  the  trial,  he  can  neither  mm- 
tain  an  action  at  law  (k)  against  his  debtor,  upon  the  bill  or  note, 
nor  sue  for  the  original  debt ;  provided,  that  is,  the  instrument  lost 
was  negotiable,  so  that  it  might  possibly  get  into  the  hands  of  a 
bond  fide  holder,  who  could  sue  the  debtor|^thereon  (Z).  Nor,  under 
these  circumstances,  will  the  debtor  be  liable,  even  although  he  may 
promise  payment,  unless  such  promise  be  made  on  a  new  and  suffi- 
cient consideration  (w).  But  the  remedy  of  the  creditor,  in  such 
a  case,  is  not  absolutely  extinguished ;  it  is  merely  suspended  until 
the  bill  or  note  be  found  (n). 

And  if  the  bill  or  note  was  no't  negotiable,  the  creditor  will  be 
entitled  to  sue  for  his  demand,  notwithstanding  the  loss  of  such  bill 
or  note  (o).  • 


Effect  of 

creditor 

losing, 


or  altering 
the  biU. 


(A)  In  general,  eyery  party  to  a  bill  or 
note,  except  the  acceptor  of  the  bill,  or 
maker  of  the  note,  is  discharged  fVom  lia- 
bility thereon,  if  the  holder  do  not  pre- 
sent the  instrument  for  payment  on  the 
day  it  became  due,  and  giye  the  other 

Sarties  to  the  instrument  due  notice  of 
ishonor.  A  subsequent  promise,  or  part 
payment,  however,  may  waive  the  effect 
of  the  laches. 

(i)  See  Smith  f>.  Wilson,  Anders.  1 87 ; 
Hebden  v.  Harts! nk,  4  Esp.  46;  Bridges 
r.  Berry,  3  Taunt.  I'^O. 

{j)  Soward  v.  Palmer,  2  Moore,  274; 


S-^C.  8  Taunt.  277. 

{k)   A  Court  of  Equity  will  enforce 
payment  on   a  proper  indemnity  being 
given,  9  &  10  Will.  3.  c.  17,  s.  3 ;  Davi*  * 
Dodd,  4  I^rice,  176. 

(/)  Ramuz  v,  Crowe,  1  Exch.  167 ;  Hm- 
sard  i;.  Robinson,  7  B.  &  C.  90 ;  Rolfe  p. 
Watson,  12  Moore,  510;  S.  C.  4  Bing. 
273. 

(m)  Hansard  v,  Robinson,  tupriu 

In)  Dent  v,  Dunn,  3  Camp.  296. 

(o)  Wain  «.  Bailey,  10  A.  &  E.  616; 
recognized  in  Ramuz  v.  Crowe,  <u;^a,  ani 
Price  V,  Price,  16  M.  &  W.  282,  243. 


1  So,  where  it  is  put  out  of  the  power  of  the  debtor  to  do  any  thing  with  or  sue  on 
the  security  which  he  has  given  his  creditor,  in  consequence  of  any  arrangement 
made  by  the  latter.  Thus,  when  a  creditor  receives  an  order  or  draft  from  his  debtor 
upon  a  third  person  for  a  given  sum,  alleged  by  the  debtor  to  be  due  in  a  short  pif^ 
time,  and  the  creditor  takes  the  notes  of  such  third  person,  payable  in  six  and  nine 
months,  he  makes  the  debt  his  own,  and  in  case  of  non-payment  of  the  notes,  cannot 
call  upon  his  debtor  for  the  amount  of  the  draft.  South  wick  v.  Sax  9  Wend.  121 
It  would,  indeed,  be  different,  if  the  creditor  had  been  made  an  agent  by  his  debtor 
in  this  transaction,  with  general  power  to  accost  and  settle  the  business. 
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Again :  if  a  creditor  take  from  his  debtor  a  bill  drawn  by  tbe  Bill  or 
latter  upon  a  third  person,  and,  after  the  bill  has  been  accepted,  the  ^c^anob. 
creditor  alter  the  bill  in  regard  to  the  time  of  payment,  he  thereby  '*-^"^''^*^^ 
makes  the  bill  his  own ;  and  it  operates   as  a  satisfaction  of  the 
original  debt,  although  it  be  dishonored  (p). 

^But  it  is  otherwise,  where  the  bill  which  is  given  on  account  of  [  *669  ] 
the  original  debt,  is  drawn  by  the  creditor  upon  and  accepted  by  the 
debtor ;  for  in  this  case,  if  the  creditor  do  alter  the  bill,  he  may 
still  sue  for  the  original  debt  (q). 

Nor  does  a  creditor  lose  his  remedy  against  his  debtor  for  a  pre-  Eff?'***^ 
cedent  debt,  merely  by  taking  for  it  the  bill  or  note  of  the  agent  of  ^^  ag^t) 
the  debtor,  without  his  consent  (r).  But  the  principle  will  be  dis- 
charged if  the  creditor,  having  it  in  his  power  to  obtain  payment 
in  cash,  yet  elect  to  take  the  agent's  bill  («).^  Thus,  where  the 
seller  of  goods  received  from  the  purchaser  an  order  upon  his  bank- 
er for  the  price,  and  the  latter, — with  whom  money  had  been  depos- 
ited to  meet  that  and  other  demands, — offered  to  pay  in  cash,  de- 
ducting discount  for  the  period  of  credit,  or  by  a  bill  upon  a  third 
person,  which  the  seller  elected  to  take :  it  was  held,  that  although 
the  bill  was  afterwards  dishonored,  he  could  not  sue  the  purchaser  for 
ihe  price  of  the  goods  (t).  And  so,  if  the  consignor  or  consignee  of 
goods  offer  to  pay  freight  for  the  same  in  cash,  and  the  master  takes 
a  bill  in  preference,  such  payment  is  good  (u). 

It  was  once  thought,  that  taking  the  bill  or  note  of  one  of  sev-  or  partner, 
eral  members  of  a  firm,  for  a  partnership  debt,  could  not  operate  as 
a  discharge  of  the  original  claim  against  all  the  partners,  in  the 
event  of  the  instrument  being  dishonored  (x).  This  notion  was 
founded,  principally,  on  the  following  case.  A.,  B.,  and  C.  were  in 
partnership  in  trade.  A.  retired  from  the  firm,  and  notice  was 
given  to  D.,  a  creditor  of  the  firm,  of  that  fact;  and  also  that  B. 
and  C.  continued  the  business,  and  had  assuQied  the  funds,  ^nd 
chiarged  themselves  with  the  debts  of  the  partnership.  The  balance 
due  to  D.  was  transferred  to  his  credit  by  the  new  firm,  and  D.  was 
informed  of  this  transfer,  and  assented  to  it.  He  afterwards  drew 
upon  the  new  firm  for  a  part  of  this  balance,  and  they  accepted  and 
paid  his  bills.  The  new  firm  afterwards  became  insolvent ;  and  it 
was  held,  that  A.  continued  liable  for  the  remainder  of  the  debt 
due  to  D.  from  the  old  firm  (y). 

But  since  the  decision  of  the  above  case,  the  doctrine  which  it  was 
supposed  to  establish   has  been  much  considered ;  and  the  true  rule 

(p)  Aldcrson  v.  I«angda1e,  3  B.  <b  Ad.  D.  &  K.  803. 
660.  (w)  Anderson  v.  IlilUcs,  21  L.  J.,  C.  P. 

(q)  Atkinson  v.   Hawdon,  2  A.  &  E.  150,  lo2 ;  Strong  v.  Hart,  6  B.  &  C.  IGO; 

628  ;  and  see  M'Bowall  v.  Boyd,  B.  C,  12  Marsh  v.  Pedder,  4  Camp.  257. 
Jur.  980.  (i)  3  Chit.  Com.  L.  132. 

(r)  Robinson  v.  Read,  9  B.  &  C.  449  ;  4        (y)  David  v.  EUice,  5  B.  &  C.  196  ;  7 

M.  &  R.  349,  and  cases  there  cited.  D.  &  K.  690.     And  see  Lodge  v.  Dioas,  3 

(t)  Per  Bayley,  J.,  Id.  455.  B.  &  Aid.  611. 

\t)  Smith  V.  Ferrand,  7  B.  &  C.  19 ;  9 


1  CoUyer,  Partn.  (Am.  cd.  1853.)  §  1227  ;  Chapman  «.  Durant,  10  Mass.  47 ;  Fi-ench 
r.  Price,  24  Pick.  20,  21. 
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be  inquir- 
ed into. 


with  reference  thereto  would  now  seem  to  he — that  although  mere 
knowledge  hy  the  creditor,  of  the  existence  of  such  ^an  arrange- 
ment amongst  the  members  of  a  firm  which  is  about  to  be  dissolvtd, 
will  not  bind  him ;  yet  his  own  agreement  to  accept  the  transfer  of 
liability  will  ;^  and  that  it  is  for  the  jury  to  say,  whether  or  not  he 
has  entered  into  such  an  agreement  (z). 

As  regards  the  immediate  parties  to  a  bill  or  note,  the  debt  be- 
tween them  which  formed  the  consideration  for  the  instrument,  may 
be  inquired  into,  either  wholly  or  in  part ;  and  the  holder  shall  re- 
cover no  more  than  the  real  amount  of  the  debt  due  to  him  from 
the  defendant  (a).  But  we  have  seeji  that,  even  between  such  paiv 
ties,  if  the  instrument  were  given  upon  a  special  contract,  which 
has  not  been  entirely  rescinded  (6),  or  which  is  not  wholly  void  on 
account  of  fraud  (c),  so  that  the  reduction  claimed  by  the  defendant 
would  involve  a  question  of  unliquidated  damages,  a  partial  failure 
of  consideration  will  afford  no  defence  to  an  action  on  the  bill  {d)} 

(z)  Lytb  V.  Ault,  7  Excli.  669 ;  21  L.         (a)  Byles  on  Bills,  93. 
J.,  Exch.  217  ;  Thompson  v.  Percival,  o  B.         (b)  See  ante,  642. 
&  Ad.  926 ;  Hart  ©.  Alexander,  2  M.  &        (c)    Lewis   v.  Cosgrave,    2   Taunt.    2  ; 

W.  484;  1  Smith,  L.  C.  U9  b;  Lodger.  Archer  t>.  Bamford,  3  Stark.  17o. 
Dicas  may  now  be  considered  as  over-        (d)  See  Trickey-r.  Larue,   6  AL  4  W. 

ruled.    Per  Martin,  B.,  Lyth  v.  Ault,  sup.  278. 


1  See  Waydell  v.  Luer,  3  Dcnio,  410 ;  Averill  v.  Loacks,  6  Barbour  Sup.  Ct.  19 ;  Van 
Epa  V.  Dillaye,  6  Barbour  Sup.  Ct.  244;  Collyer,  Partn.  (Am.  ed.  1S4*)3.)  §  *>59.  W  vy.; 
Harris  v.  Lindsay,  4  Wash.  C.  C.  9i5,  271  ;  Anderson  v,  Henshaw,  2  Dana,  272:  Ber- 
nard V.  Torrance,  5  Gill  A:  John.  383 ;  Isler  v.  Baker,  6  Humph.  S.->;  Arnoll  r.  Camp, 
12  John.  409  ;  Waugh  v.  Carrijrer,  1  Yergcr,  31  ;  Wildes  r.  Fcssenden,  4  Metcalf,  12; 
Chase  ».  Vaughan,  30  Maine,  412;  Wilkins  v.  Reed,  6  Grecnl.  220,  221,  Per  Mellen 
Ch.  J. ;  Herring  v.  I^anger,  3  John.  Cas.  91 :  Schermcrborn  v.  Laines,  7  John.  310; 
Smith  V.  llogers,  17  John.  340;  .Muldon  v.  Whitloek,  1  Cowon,  290;  Kean  r.  Dufrvs>ne, 
3  Serg.  &  R.  233.  Where  there  are  several  joint  debtors,  taking  the  note  of  one  for 
the  amount  of  the  debt,  discharges  the  others,  if  the  note  was  t>\ken  as  payment, 
and  with  the  intent  to  discharge  others.  Higgins  v.  Packard,  2  Hall,  547  ;  Baylev  on 
Bills,  (2d  ed.)  399  to  401. 

2  After  a  fall  consideration  of  the  cases  in  Harrington  v,  Stratton,  22  Pick.  ."510.  it 
was  held,  in  an  action  by  the  payee  against  the  maker  of  a  promissory  note  giren 
for  the  price  of  a  chattel,  that  it  is  competent  for  the  maker  to  prove,  in  reduction  of 
damages,  that  the  sale  was  effected  by  means  of  false  representations  of  the  value  of 
the  chattel,  on  the  part  of  the  payee,  although  the  chattel  had  not  been  returned  or 
tendered  to  him.  This  decision  is  supported  by  the  cases  of  Spalding  r.  Vandercock, 
2  Wend.  431;  Burton  V.Stewart,  3  ib.  236;  Chancellor  Walworth  in  McAllister  r. 
Reab,  4  Wend.  483 ;  Perley  v.  Balch,  23  Pick.  2«6,  2S7 ;  Hammatt  v.  Emerson,  27 
Maine,  308.  See  De  Sewhanbcrg  v.  Buchanan,  5  Carr.  &  P.  3  43  ;  Mulford  v.  Shepherd, 
1  Scammon,  />87  ;  ante,  40(),  407,  notes;  641,  note.  In  the  alx)ve  case  of  Harrington 
V.  Stratton,  22  Pick.  i)17,  Mr.  Justice  Dewey  remarked:  *•  Ihc  strong  argument  for 
the  atlmission  of  such  evidence,  in  reduction  of  damage.-*  in  cases  like  the  present,  \% 
that  it  will  prevent  circuity  of  action.  It  is  always  desirable  to  prevent  a  cTOfS 
action,  where  full  and  complete  justice  can  be  done  to  parties  in  a  single  suit,  and  it 
is  upon  this  ground,  that  the  Courts  have  of  late  been  disposed  to  extend  to  the  great- 
est length,  compatible  with  the  legal  rights  of  the  parties,  the  principle  allowing 
evidence  in  defence  or  in  reduction  of  damages,  to  be  intro<iuceil.  rather  than  to  com- 
pel the  defendant  to  resort  to  his  cross  action.  As  it  seems  to  us,  the  same  purp»)se  will 
be  farther  advanced,  and  with  no  additional  evils,  by  adopting  a  rule  on  this  feuhject 
equally  broad  in  its  application  to  cases  of  actions  on  promissory  notes,  between  the 
original  parties  to  the  same,  as  to  actions  on  the  original  contract  of  sale,  ami  hold- 
ing that,  in  either  case,  evidence  of  false  representations  as  to  the  quality  or  ch.arac- 
ter  of  the  article  sold,  may  be  given  in  evidence  to  reduce  the  damages,  although  the 
article  has  not  been  returned  to  the  vendor."  And  in  Mixer  v.  Cobum,  11  Metcalf, 
659,  661,  Mr.  Chief  Justice  Shaw  said  :  "  We  suppose  it  settled  by  the  modern  pnic- 
tioe,  that  to  avoid  circuity  of  action,  the  vondee  of  personal  property  may  show,  ia 
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Thus,  if  a  bill  be  given  for  the  price  of  a  horse,  warranted  sound,  Bill  of 
but  which  is  not  so,  and  which  has  not  been  received  back  by  the  plain-  MtoHANQB. 
tiff;^  or  for  the  price  of  goods  of  less  value  than  the  amount  charge  s.^^^/"^^^ 
ed  (e)  ;  or  for  the  premium  agreed  to  be  paid  with  an  apprentice,  who 
is  bound  by  an  apprenticeship  deed  not  properly  stamped,  but  under 
which  the  master  has  kept  and  instructed  the  apprentice  for  a  time, 
and  which  might  be  rendered  valid  by  being  properly  stamped  (/) ; 
or  for  the  amount  of  a  premium  to  be  paid  by  the  defendant  to  the 
plaintiff,  fur  a  lease  to  be  granted  by  the  latter,  of  certain  premises 
of  which  the  defendant  has  had  possession,  but  which  lease  the 
plaintiff  has  refused  to  grant  (g) ;  or  for  part  of  the  price, — payable 
by  instalments  at  stipulated  periods, — of  an  estate  sold  subject  to 
a  mortgage,  but  which  has  not  been  conveyed,  in  consequence  of 
the  mortgagee  refusing  to  join  in  the  conveyance,  but  where  the 
vendor  has  not  refused  to  assign  the  equity  of  redemption,  so  that 
the  contract  is  still  open  (h)  ;  or  for  the  price  of  communicatiug  a 
supposed  new  discovery,  which  turns  out  to  be  of  less  value  than 
was  anticipated  (i) : — in  these  cases  the  plaintiff  shall  recover  the 
full  amount  secured  by  the  bill  or  note,  leaving,  the  defendant  to 
obtain  damages  by  cross  action  (ft). 

^Where  an  action  is  brought  upon  a  bill  of  exchange  or  promis-  ["  <>671  ] 
sory  note,  and  also  for  goods  sold,  and  the  plaintiff  proves  the  bill  When  bin 
or  note,  without  showing  the  consideration  for  it,  and  also  the  goods  P^?^™^®^ 
sold;  audit  appears  that  the  price  became  due  before  the  bill  or  beengivem 
note  was  given  ;  a  presumption  arises  that  the  instrument  was  giv-  for  debt, 
en  in   payment  for  the  goods  (Z).     And  where,  in  an  action  on  a 
note,  with  a  count  on  an  attorney's  bill  for  300/.,  it  appeared  that 
the  note,  which  was  for  87i.  4a.,  was  given  at  a  time  when  business 
to  the  extent  of  17Z.  only  had  been  done  ;  yet,  as  the  plaintiff  gave 
no  evidence  of  the  consideration  for  the  note.  Lord  Tenterden,  C.  J., 
left  it  to  the  jury  to  say,  whether  the  note  had  been  given  in  satis- 
faction of  the  bill,  for  business  done  up  to  the  time  of  its  date,  or 
whether  it  was  an  entirely  distinct  transaction  (m).^ 

Where  it  is  part  of  the  original  terms  of  a  contract  for  the-  sale  How  to 
of  goods,  that  the  price  shall  be  paid  by  a  bill  or  note,  and  the  par-  declare. 

(e)  WeUs  ».  Hopkins,  5  M.  &  W.  7 ;         (A)  SpUler  v.  "Westlake,  2  B.  &  Ad.    * 
Solomons  v.  Tamer,  1  Stark.  51 ;  Morgan    155. 

V.  Richardson,  1  Camp.  40 ;  7  East,  483  ;  (t)  Day  o.  Nix,  9  Moore,  159. 

S.  C.  3  Smith,  487;  Tye  v,  Qwynne,  2  (k)    See  in  general  per  Hullock,   B., 

Camp.  346 ;  Obbard  v.  Betham,  Moo.  &  M.  Gascoyne  v,  Smith#M'Glel  &  Y.  349. 

483.  '  (0  Mutrie  v.  Harris/Moo.  &  M*  322. 

(f)  Mann  v.  Lent,  10  B.  &  C.  877.  (m)  King  i;.  Martin.  3  C.  &  r..347. 
Iff)  Moggridge  v.  Jones,  14  East,  488. 

»-■--■■■  I.  ■■    I  .  . 

reduction  of  damages,  such  ground  of  deceit  ov  breach  of  express  or  implied  wamii- 
ty  io^the  sale,  as  would  be  sufficient  in  lam  to  sustain  a  cross  action.''  Opposed  to 
this  are  the  decisions  in  Thornton  v.  Wynn,  12  Wheat.  183 ;  Pulsifer  v.  Hotchkiss,  12 
Conn.  234 ;  Scudder  v.  Andrews,  2  McLean,  464. 

*  Xext  preceding  note. 

'  But  there  is  no  presumption  in  law  that  a  note  not  negotiable^  of  the  same  amount 
with  a  pre-existing  book  debt,  was  taken  as  payment  of  that  debt.  Bartlett  v.  Mayo, 
33  Maine,  518.  And  it  is  no  defence  to  an  action  for  such  pre-existing  debt,  that 
Buch  a  note  was  given  to  the  plaintiff  for  the  same  amount,  ib.  And  the  plaintiff  is 
not  twund  to  produce  such  a  note,  if  so  giyenr  or  aooount  for  its  loas,  at  the  triaL    lb. 
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Biu.  OF       ty  who  is  to  give  the  bill  or  note  refuses  to  do  so  on  request ;  tihe 
BzoHANGB.    reniedj  to  be  adopted,  during  the  period  of  credit  agreed  upon,  is 
by  a  special  action  for  not  accepting,  or  for  not  giving  the  bill  or 
note ;  and  the  common  count  for  goods  sold  is  not  maintainable, 
until  after  the  expiration  of  such  credit  (w).     Thus,  where  A.  sold 

foods  to  B.,  which  were  to  be  paid  for  partly  in  cash,  and  the  resi- 
ue  by  bills  at  intervals  of  three  months  each,  it  was  held  that  A. 
could  not, — ^upon  non-payment  of  the  money  and  non-delivery  of 
the  bills, — sue  as  for  goods  sold  and  delivered,  without  waiting 
the  expiration  of  the  credit,  but  that  his  remedy  was  by  special  ac- 
tion on  the  contract  (o).^ 

We  have  seen  that  payment  of  a  smaller  sum  cannot  in  law  be 
deemed  a  satisfaction  of  a  larger  (p).  And,  although  the  giving 
and  acceptance  of  a  bill  or  note  for  an  amount  smaller  than  that  of 
the  debt,  may  be  ple&ded  by  way  of  accord  and  satisfaction  to  an 
action  for  such  debt  (3)  ;  yet,  it  would  seem,  that  the  giving  of  such 
bill  or  note  cannot  be  treated  as  a  payment  of  the  debt.  And  ac- 
cordingly it  appears,  that  if,  to  an  action  for  lOOZ.,  claimed  in  the 
declaration,  the  defendant  were  to  plead,  that  the  plaintiff  took  a 
bill  for  501,,  for  and  on  account  of  such  lOOt :  such  a  plea  would 
be  bad  in  substance  (r)? 

But  the  taking  a  negotiable  bill  or  note  for  a  debt  operates,  dur- 
\[  *672  3  ing  the  currency  thereof,  or  after  it  has  been  indorsed  over,  as  ^a 
jirimd  facie  discharge  or  payment  of  the  debt:  and  it  is  therefore 
sufficient  for  the  defendant  to  plead  these  facts,  without  showing  in 
his  plea  that  the  note  was  paid ;  or  that  it  was,  by  express  agree- 
ment, *taken  absolutely  as  payment ;  or  that  the  plaintiff  has  been 
guilty  of  laches  in  regard  to  it ;  or  any  other  circumstances  which 


(n)  Mussen  v.  Price,  4  East,  147; 
Brooke  t>.  White,  1  N.  R.  330;  Taylors. 
Briggs,  Moo.  &  M.  30,  n. 

(o)  Paul  V,  Dod,  2  C.  B.  800. 

\f>)  Ante,  646. 
2)  Sibree  v.  Tripp,  16  M.  &  W.  23. 


i 


(r)  See  per  Parke,  R,  Sard  v.  Rhodes, 
1  M.  &  W.  163,  156 ;  Thomas  ».  He*- 
thorn,  2  B.  &  C.  477 ;  S.  C.  3  D.  &  R 
647 ;  Bolt  v.  Watfion,  12  Moore,  82 ;  &  a 
4  Bing.  273. 


1  Htmneman  v.  Grafton,  10  Metoalf,  454,  459 ;  ante,  389. 

^  In  Jenness  p.  Lane,  26  Maine,  476;  it  was  held  that,  if  the  holder  of  a  note  then 
due  and  payable,  take  a  new  note  for  a  less  sum,  whereon  the  same  person  only  is 
liable,  payable  in  thirty  days,  and  agree,  that  if  the  smaller  nnte  shall  be  paid  ai 
maturity,  the  maker  Yhall  be  discharged  from  his  liability  on  the  larger  one,  the 
contract  cannot  be  enforced  for  the  want  of  a  consideration ;  but  should  another  per- 
son be  also  liable  on  the  smaller  note,  as  indorser  thereof,  the  contract  would  have 
sufficient  consideration  to  support  it  and  would  be  binding. 

Where  such  contract  is  made  upon  a  sufficient  consideration,  and  is  a  yalid  contract, 
stiU  it  does  not  of  itself,  at  the  time  it  is  made,  operate  as  a  payment  of  the  larger 
note,  or  discharge  the  maker  from  his  liability  thereon ;  but  to  make  out  a  defcnee 
to  a  suit  upon  that  note,  it  must  be  made  to  appear  that  the  smaUer  note  waa'paid, 
or  payment  thereof  tendered,  at  the  time  it  became  payable,  or  that  payment  was 
prevented  by  the  wrong  of  the  holder,  or  that  he  had  adopted  the  new  note  in  dis- 
charge of  the  old^one.  lb.  Such  payment  at  the  Ume  the  new  note  became  payahU,  ii 
not  waived  or  excused,  if  the  holder,  being  the  whole  time  an  inhabitant  of  another 
state,  takes  the  new  note  with  him  to  his  place  of  residence ;  nor  if  he  omits  to  make 
a  demand  and  notify  the  indorser ;  nor  if  he  does  not  notify  the  maker,  that  he  elects 
to  rely  on  payment  of  the  old  note ;  nor  if  he  omits  to  return  or  offer  the  new  note  to 
^the  maker,  until  the  time  of  triaJ.    Jenness  v.  Lone,  26  Maine,  475. 
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negative  the  plaintiff's  right  to  resort  to  his  original  demand,  on  Bnx  or 
the  instrument  being  dishonored  («).  kxohang*. 

For  the  same  reason,  where  the  creditor  has  taken  the  bill  or  -^'v^^ 
note  of  a  third  person  for  his  debt,  and  upon  the  dishonor  of  that 
instrument  he  brings  an  action  for  such  original  debt,  and  the  debt- 
or pleads  that  the  bill  or  note  was  taken  on  account  thereof :  it  is 
incumbent  on  the  creditor  to  plead  and  prove  such  circumstances  as 
will  obviate  the  effect  of  his  having  taken  the  bill,  and  revive  the 
original  demand ;  e.g.,  that  he  used  reasonable  diligence,  by  pre- 
senting the  bill  or  note,  to  obtain  payment  thereof  from  the  accept- 
or or  maker  (t) ;  or  that,  before  the  time  for  presentment  elapsed, 
circumstances  occurred  which  excused  him  from  making  such  pre- 
sentment, such  as  the  bankruptcy  or  insolvency  of  the  maker  or 
acceptor  (u)  :  and  it  is  held  that,  in  such  a  case,  the  creditor  is  not 
bound  to  give  his  debtor  notice  of  the  bankruptcy  or  i^olvency, 
before  the  expiration  of  the  time  for  presenting  the  bill  or  note, 
but  only  within  a  reasonable  time  after  the  fact  of  the  bankruptcy 
or  insolvency  came  to  his  knowledge  (x).^ 

But  it  seems  that,  where  the  debtor  is  not  a  party  to  the  bill  or 
note,  he  cannot  require  proof  of  a  strict  presentment  for  payment, 
or  that  he  had  formal  notice  of  dishonor,  according  to  the  custom 
of  merchants  ;  and  that,  even  where  no  presentment  has  been  made, 
or  notice  given,  this  will  be  no  defence  if  it  appear  that  he  was  not 
thereby  prejudiced  (y). 

And,  clearly,  where  a  debtor  hands  over  to  his  creditor,  on  ac- 
count of  his  debt,  a  bill  or  note  which  is  on  a  wrong  stamp,  or  which 
is  not  negotiable,  the  latter  may  sue  for  the  original  debt,  without 
proving  either  presentment  or  notice  of  dishonor  (2). 

But  although,  where  the  debtor  is  the  acceptor  of  the  bill.  Or  ma- 
ker of  the  note,  he  is  not  entitled  to  have  it  presented  for  payment ; 
yet,  if  the  creditor  sue  him  for  the  original  demand,  and  it  appear 
that  a  negotiable  bill  or  note  was  given  on  account  thereof,  the 
plaintiff  must  produce  it  at  the  trial,^  to  show  its  dishonor,  and  *that  [  *673  ] 
it  is  not  held  by  a  third  person  (a)  ;  or  he  must  show  that  it  was 
dishonored,  and  has  been  destroyed ;  or  that  it  is  within  his  control, 
— e.  g.,  that  it  lies  protested  for  dishonor  in  the  hands  of  his  for- 
eign agent  (6). 

(9)  See  Chit  jun.,  PI.,  2nd  edit.  292,  n.        (2)  Cundy  v.  Marriott,  1  B.  &  Ad.  696 

(0 .  Plimley  v,  Westley,  2  Scott,  423. 

{t)  4  Anne,  c.  9,  s.  7  ;  Bridges  v.  Ber-        (a)  See  Ramuz  t^.  Crowe,  1  Ezch,  167 ; 

ry,  3  Taunt.  130.  Price  v.  Price,  16  M.  &  W.  232. 

(u)  Rob9on  V.  Oliyer,  10  Q.  B.  704.  (6)  Hadwen  v.  Mandizabel,  10  Moore, 

(z)  lb.  477  ;  S.  C.  2  C.  &  P.  20 ;  Bordon  v,  Hal- 

-  (y)  Ooodwin  v.  Coates,  1  Moo.  &  Rob.  ton,  1  M.  <&  P.  223 ;  S.  C.  4  Bing.  454. 

22i,  222,  n.  ^a)  ;  Holbrow  v.  Wilkins,  1  In  the   latter  case,  the  action  was  for 

B.  &  C.  10 ;  2  D.  &  R.  59  ;  Van  Wort  v.  goods  sold,  for  the  price  of  which  biUs 

WooUey,  3  B.  &  C.  439 ;  5  D.  <&;  R.  347 ;  had  been  given  by  the  defendant.    The 

Murray  v,  King,  5  B.  &  Aid.  165 ;  Swin-  plaintiff  produced  the  bills  overdue  and 

yard  v.  Bowes,  5  M.  &  S.  62.  dishonored,  at  th$  trial ;  but  it  appeared, 

^  See  Jenness  v.  Lane,  26  Maine,  475,  cited  and  stated  in  next  preceding  note. 
>  See  Thurston  p.  Blanchard,  22  Pick.  18,  21,  Per  Shaw  Ch.  J. ;  Ayers  «.  Hewett,  19 
Maine,  281 ;  Jenness  v.  Lane,  26  Maine,  475, 483. 
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«  5.  J^lease. 

1.  Form  and  eflfect  of  express  Belease.    i    3.  To  whom  execnted. 

2.  By  whom  executed.  |    4.  Of  Releases  by  Operation  of  Law. 

Form  of  1.  The  release  of  a  debt,  without  payment,  may  be  eflfected  either 

■"*^"'      by  the  express  act  of  the  creditor,  or  by  operation  of  law. 

The  general  rule  is,  that  a  release  by  the  creditor  should  be  %mder 
9eal(c)\^  and  if  it  be  under  seal,  no  consideration  is  necessary  ((!); 

that  when  the  acUon  was  brought,  the  bills  brought,  such  action  could  not  have  been 

were  in  the  hands  of  third  parties,  who  maintained. 

sent  them  before  the  trial  to  the  plaintiff,  (c)  Co.  Lit  264  b ;  Bac.  Ahr.  "  Be- 
without  any  money  passing.  There  was,  lease,"  (A.) ;  Cordwent  v.  Hunt,  8  Taunt, 
however,  no  eyidence  that  the  bills  had  596 ;  2  Moore,  660.  When  a  release  may 
been  transferred  to  the  third  parties  for  be  presumed.  Bigg  v.  Roberts,  3  C.  &  P. 
value.  The  Court  held,  that  the  action  43;  Washington  v,  Brymer,  Peake,  AddL 
was  maintainable.     SembUj  that  if  it  had  Ca.  200. 

appeared  that  the  third  parties  held  the  {d)  Preston  v.  Christmas^  ^  Wils.  86L 
bills  for   value,    when    the    action    was 

1  In  Pennsylyania,  where  legal  and  equitable  jurisdiction  is  exercised  by  the  oaiie 
Court  and  jury,  it  was  determined  in  the  case  of  Wentz  v.  De  Haven,  1  Serg.  &  B> 
312,  that  a  seal  is  not  necessary  to  a  release  of  a  debt,  secured  by  the  moat  formal 
■            sealed  instrument,  and  whether  due  or  still  owing.    In  Whitehill  v.  Wilson,  3  Peaa. 
405,  the  same  Court  decided  that  a  parol  release  of  a  judgment  is  sufficient  in  eqm^, 
but  a  consideration  is  necessary  to  support  it ;  that  it  is  not  enough  that  it  u  in 
writing,  if  without  a  consideration.    And  it  was  said  by  Gibson,  C.  J.,  delivering  the 
opinion  of  the  Court ;  "  In  the  case  at  bar,  there  was  neither  evidence  nor  pretenee 
of  consideration,  beyond  the  mere  benevolence  of  the  creditor;  and  the  direction  [of 
the  Court  below]  would  be  without  a  shadow  of  support,  were  it  not  intimated  u 
Wentz  V.  Be  Haven,  1  Serg.  &  B.  312,  on  the  authority  of  Lord  Mansfield's  dictum  in 
Martin  v.  Mowlin,  2  Burr.  279,  that  a  parol  gift  or  relinquishment  of  a  mortgaged 
debt  will  release  the  mortgage  itself,  without  regard  to  the  questions  of  consideration 
or  actual  delivery.    It  is  obvious  that  Lord  Mansfield^s  attention  was  occupied  with 
the  disputed  operation  of  the  statute  of  frauds,  instead  of  the  necessity  of  a  consid- 
eration or  delivery ;  and  it  is  fair  .to  intend  that  he  had  in  view  a  gift  accompanied 
by  all  the  incidents  necessary  to  give  it  validity.     He  is,  therefore,  not  authoritv  for 
the  broad  position,  that  a  debt  by  specialty  or  of  record  may  be  released  withont 
consideration  and  by  parol ;  nor  does  the  opinion  of  the  judges  in  Wentz  v.  De  Haven 
go  that  far.    The  propriety  of  the  judgment  in  that  case  is  not  to  be  disputed,  the 
release  being  in  favor  of  a  child ;  but  it  is  less  easy  to  subscribe  to  another  point  of 
doctrine  asserted  in  it,  that  the  delivery  of  the  agreement  in  writitig  to  the  party 
intended  to  be  benefited,  wduld  have  been  a  circumstance  to  cure  a  defect  in  the  con- 
sideration, or  perhaps  to  supply  the  place  of  it  altogether.    The  paper,  though  not 
under  seal,  was  certainly  thought  to  have  a  peculiar  effect,  in  consequence  of  its 
being,  as  was  said,  not  a  parolf  but  a  written  declaration,  the  accuracy  of  which  I 
may,  with  a  sincere  respect  for  the  opinions  of  our  learned  and  able  predecessors,  be 
permitted  to  controvert." "  The  agreement,  though  in  writing,  was  nev- 
ertheless parol,  and  the  delivery  of  the  written  evidence  of  it,  could  no  more  dispense 
with  the  necessity  of  a  consideration,  than  could  the  delivery  of  a  promissory  note 
dispense  with  it  between  the  original  parties  by  operating  as  a  gift  of  the  money; 
for  surely  the  form  of  the  transaction,  by  which  a  person  is  to  part  with  his  property, 
— whether  by  a  creation  of  a  new  debt,  or  the  extinction  of  an  old  one, — cannot  be 
thought  to  make  a  difference.    Neither  could  it  change  the  executory  nature  of  the 
agreement,  as  being  a  symbolical  delivery  of  the  mortgage  or  bond  accompanying  it, 
which  ought  itself,  as  being  the  proper  muniment  of  Uie  title,  to  have  been  delivered 
up  or  cancelled.    To  deliver  to  the  donee  a  memorandum  of  the  gratuitous  transfer 
of  a  bond  retained  by  the  donor,  would  no  more  pass  the  property  in  it,  than  wonid 
the  gift  of  any  other  chattel  in  the  same  circumstances  ;  and  a  gift  of  the  debt  to 
the  obligor  must  certainly  depend  on  the  same  principles.    Whatever,  then,  may  be 
the  fticiUty  of  proof,  or  certainty  of  intent,  afforded  by  a  written  declaration,  it  can, 
if  unsealed,  hare  no  peculiar  or  greater  effect  than  if  it  were  merely  ▼erbat''   See 
.  Shaw  V.  Pratt,  22  Pick.  308. 
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bat  if  it  be  not,  then  the  want  of  a  consideration  will  render  tbe  Fobm  ov 
instrument  inoperative  (e),  even  although  the  debtor  pay  part  of 
the  debt,  and  the  creditor  give  a  receipt,  expressing  that  such  mon- 
ey is  received  in  full  of  all  demands  (/). 

No  particular  form  of  words  is  necessary  to  constitute  a  valid 
release ;  but  any  words  which  evince  an  evident  intention  to  re- 
nounce the  claim  upon,  or  to  discharge  the  debtor,  are  suflScient  {g). 
Thus,  an  acknowledgment  that  the  party  "  is  satisfied  (A)  ;"  or  a 
covenant  "  not  to  sue,"  without  any  limitation  as  to  time(i); 
amounts  to  a  release.^ 

So  if  creditors  agree,  by  indenture,  to  give  their  debtor  a  letter  Letter  of 
of  license  for  a  certain  time ;  and  the  indenture  contain  a  proviso  li*'®^^** 
that,  if  any  creditor  should  molest  the  debtor  within  that  time,  the 
debtor  should  be  exonerated  from  the  debt  due  to  such  creditor,  and 
that  the  indenture  might  be  pleaded  in  bar  of  such  debt ;  such  in- 
denture will  operate  as  a  defeazance ;  and,  if  an  action  be  brought 
for  such  debt  within  the  time,  will  be  pleadable  in  bar  thereof  (A).^ 

**But  a  covenant,  or  an  agreement  even  on  good  consideration,  [  ^674  ] 
not  to  sue  upon  a  contract,  for  a  limited  time,  is  not  pleadable  in 
bar  of  an  action  on  such  contract  (J)? 

U)  Lodge  V.  Dicas,  8  B.  &  Aid.  611 ;  330 ;  2  Wms.  Saimd.  47  t ;  Bac.   Abr. 

and  pep  Bayley,  J,,  Id.  614.  "  Release,"  (A.  2) ;  Com.  Dig.  "  Release/'                ' 

(/)  Fitch  ».  Sutton,  5  East,  230.  (A.  1.) 

\g)  Co.  Lit  264 ;  Com.  Dig.  "  Release,"  (k)  Gibbons  v,  Vouillon,  8  C.  B.  483, 

(A.  1)  ;  Bac.  Abr.  "  Release,"  (A.)  (V)  Ford  v.  Beech  (in  error),  11  Q.  B. 

(A)  Hickmot's  case,  9  Co.  52  b.  852,  871 ;  Webb  v.  Spicer,  13  Q.  B.  886, 

(i)  Deux  ©.  Jeflferies,  Cro.  El.  352 ;   1  898  ;  Moss  v.  HaU,  5  Exch.  46,  60;  Thim- 

Roll.  Abr.  939,  1.  60;  Ayliff  r.Scrimshire,  bleby  v.  Baron,  3  M.  &  W.  210;  2  Wms. 

1  Show.  46 ;  CariyU  v,  'Edwards,  1  Show.  Saund.  47  t 


^  A  oovenant  not  to  sue,  without  limitation  of  time,  is  a  release.  Bosevelt  v.  Stack- 
house,  1  Cowen,  122  ;  Cujler  v.  Cujler,  2  Johns.  186 ;  White  v.  Dinglej,  4  Mass.  433  ; 
Upham  V,  Smith,  7  Mass.  266 ;  Sewall  v.  Sparrow,  16  Mass.  24 ;  Shed  v,  Peirce  17 
Mass.  623 ;  Clark  v.  Russell,  3  Watts,  213 ;  Sidwell  v.  Evans,  1  Penn.  386  ;  Gibson  v. 
Gibson,  16  Mass.  112 ;  Tuckerman  v,  Newhall,  17  Mass.  684 ;  Cloppcr  v.  Union  Bank 
of  Maryland,  7  Har.  <&  Johns.  92 ;  Reed  v,  Shaw,  1  Blackf.  246 ;  Lane  v.  Owings,  3 
Bibb,  247 ;  Gamett  v.  Macon,  2  Br^ck.  186  ;  a  C,  6  Call,  308  ;  Guard  v.  Whiteside,  13 
Illinois,  7.  And  the  same  rule  applies,  for  the  same  reason,  to  a  promise  or  agree- 
ment, not  under  seal,  not  to  sue  a  note  of  hand  or  other  contract  which  likewise  is 
not  under  seal.  Per  Wilde  J.  in  Foster  v,  Purdy,  6  Metcalf,  442,  443  ;  Warren  v. 
Walker,  23  Maine,  468,  Per  Whitman,  C.  J. 

'  Where  a  forfeiture  is  stipulated  for  in  case  the  coTenant  not  to  sue  within  a  limi- 
ted period  is  violated,  such  covenant  may  be  pleaded  in  bar  of  an  action  brought 
"within  Uie  time  limited.  Winans  v.  Huston,  6  Wend.  471 ;  Pearl  v.  Wells,  6  Wend. 
291 ;  White  v.  Dingley,  4  Mass.  433.  A  bond  or  covenant  by  the  creditor  to  save 
harmless  and  indemnify  the  debtor  against  the  debt,  operates  as  a  release  of  the  debt. 
Clark  V.  Bush,  S  Cowen,  161. 

'  If  the  covenant  be  only  not  to  sue  for  a  limited  time,  the  debtor's  remedy  is  by 
suit  on  the  covenant ;  and  it  does  not  suspend  the  creditor's  action.  Clopper  v.  Union 
Bank  of  Maryland,  7  Har.  &  Johns.  92;  Gibson  v.  Gibson,  16  Mass.  112  ;  Hofifman  v. 
Brown,  1  Halst.  429  ;  Perkins  v.  Gilman,  8  Pick.  229  ;  FuUam  t;.  Valentine,  11  Pick. 
169, 160 ;  Winans  v.  Huston,  6  Wend.  471 ;  Berry  v.  Bates,  2  Blackf.  119 ;  Guard  v, 
Whiteside,  13  Illinois,  7 ;  Foster  v.  Purdy,  6  Metcalf,  442 ;  Johnson  v.  Daverne,  19 
John.  134  ;  Scriba  i;.  Deanes,  1  Brock.  173. 

But  this  latter  doctrine  does  not  apply  to  actions  of  atsumpsiit  and  the  creditor  can- 
not sue  before  the  period  has  passed.  Clopper  v.  The  Union  Bank,  7  Har.  &  J.  103. 
But  see  Dow  v,  Tuttle,  4  Mass.  414;  Perkins  v,  Gilpan,  8  Pick.  280,  231,  contra,  in 
reference  to  this  last  proposition. 
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Form  of  A  contract  not  imder  seal,  whether  verbal  or  written,  may,  h^ore 

BKLBASB.      Jyreach^  bo  discharged  by  parol  (m). 

J^*^^       Thus,  where  the  plaintiff  declared  that  the  defendant,  for  valua- 
not  under    ble  consideration,  assumed  to  go  a  certain  voyage,  m  such  a  amp, 
seal  may     before  August  following,  and   alleged  a  breach  in  the  noIlperfo^ 
^  ^^"        mance ;  to  which  the  defendant  pleaded,  that,  before  any  breach^  the 
by  parol      plaintiff  eoconeramt  ernn  o{  the  said  promise :  on  demurrer,  the  plea 
before        was  held  sufficient,  without  showing  how  he  discharged  him,  or  that 
breach.       g^^  discharge  was  in  writing  (n).     And  so,  to  a  declaration  founded 
on  mutual  promises  to  marry,  it  is  a  good  plea  that,  after  the  prom- 
ises and  before  any  breach  thereof,  the  plaintiff  absolved,  exonera- 
ted, and  discharged  the  defendant  from  his  promise  and  the  perfo> 
mance  thereof;  without   stating  the   specisd   circumstances  nnder 
which  the  discharge  arose,  or  that  there  was  any  consideration  for 
the  same  (o). 
Contracts        And  with  reference  to  the  release,  before  breach,  of  a  contract 
Statute  0/  within  the  Statute  of  Frauds,  it  is  said,  in  the  report  of  the  caae  of 
Frauds.       Groman  v,  Salisbury  (p),  that  "  the  single  point  was,  whether  an 
agreement  in  writing,  made  since  the  Statute  of  Frauds  and  Pe^ 
juries,  might  be  discharged  by  parol  ?     And  the  Lord  Keeper  held 
it  might,  and  therefore  dismissed  the  bill,  which  was  brought  to 
have  the  agreement  executed  in  specie."     And  in  the  more  recent 
case  of  Goss  v.  Lord  Nugent  (5^),  the  Court  of  King's  Bench  inclined 
to  the  same  opinion.^ 
^^'  But  after  breach,  the  discharge  must  be  by  release  under  seal, 

lease  m^t  ^^^^^^  it  operate  as  an  accord  and  satisfaction  (r).^ 
be  under         This  rule,  however,  does  not  apply  to  bills  of  exchange  or  pro- 
seal,  missory  notes,  an  obligation  by  either  of  which  can,  by  the  kw- 
merchant,  be  discharged,  at  any  time,  by  parol  («). 

(m)  Goss  V.  Lord  Nugent,  6  B.  &  Ad.  (0)  King  v.  Gillett,  7  M.  &  W.  65. 

58,   (>5 ;    per  Lord    Abinger,    Adams  v.  (/>)  1  Vern.  240. 

Wordley,  1  M.  &  W.  374,  380 ;  2  Stark.  (q)  6  B.  &  Ad.  63,  65  ;  but  see  per  Cor., 

Ev.,  2nd  edit.  78 ;  Edwards  p.  Weeks,  1  Harvey  v.  Grabham,  5  A.  &  £.  61,  73 ; 

Mod.  262  ;  Mellward  v.  Ingram,  Freem.  and  see  ante,  105. 

195;  S.  C.  2  Mod.  44;  Bac.   Abr.  "Re-  (r)  Per  Cur.,  Foster  ».  Dawber,  6 ExcL 

lease,"  (A.  1)  ;  Bui.  N.  P.  152,  7th  edit.,  839,  861  ;  20  L.  J.,  Exch.  386;  BoLN.P. 

1  Ph.  Ev.  493,  3rd  edit.;  see  Price  v.  Dyer,  152. 

17  Ves.  363.  («)  Foster  v.  Dawber,  sup. 

(«)  Langden  v.  Stokes,  Cro.  Car.  383. 

1  But  in  Cummings  v.  Arnold,  3  Metcalf,  486,  it  was  held,  that  a  written  oontrui 
for  the  sale  of  goods  may  be  varied  by  a  subsequent  parol  contract,  though  the  origi- 
nal contract  falls  within  the  operation  of  the  statute  of  fVauds.  It  may  be  shovn 
that  by  the  subsequent  oral  agreement  the  time  of  performance  of  the  original  agm- 
ment  though  within  the  statute  of  frauds  has  been  enlarged,  or  its  terms  variMi,  or 
waived  or  discharged.  Stearns  v.  Hall,  5  Law  Rep.  (N.  S.)  17.  See  also  RichardsoB 
V,  Cooper,  2")  Maine,  450  ;  Blood  v.  Hardy,  15  Maine,  61 ;  Franklin  v.  Long,  7  Gili  & 
John.  407 ;  Watkins  v.  Hodges,  6  Harr.  &  John.  38 ;  ante,  105,  in  note.  But  see  Stead 
t.  Dawber,  10  Adol.  &  Ell.  57. 

3  Bender  t;.  Sampson,  11  Mass.  42  ;  Rosevelt  v.  Stackhouse,  1  Cowen,  122 ;  Crawford 
V,  Millspaugh,  13  Johns.  87.  A  bond  or  otLer  specialty  may  be  released  by  a  parol 
agreement  between  the  parties,  especially  where  the  parol  agreement  is  executed. 
Dearborn  v.  Cross,  7  Cowen,  48.  See  Delacroix  v,  Bulkley.  13  Wend.  71 ;  Farley  a. 
Thompson,  16  Mass.  18 ;  Wiswall  v.  M'Gowan,  1  Hoff.  125.  A  contract  in  '^^ 
will  not  be  deemed  to  have  been  waived  by  a  mere  executory  parol  agreement  entered 
into  bv  the  parties,  to  vary  or  modify  its  terms.  Adams  v.  Nichols,  19  Pick.  275; 
MiU  Dam  Foundry  v,  Hovey,  21  Pick.  417,  429. 
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A  debt*of  record  may  be  discharged  by  release  under  seal  (f),         Fobm  of 
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Where  there  is  a  debitum  in  prcesentit  a  release  of  "  all  actions  or 
demands''  discharges  it,  although  the  money  be  not  payable  *^until  Ig^gJ^f 
a  future  day  (u).^    And  so,  if  a  transaction  which  lays  the  founda-  release. 
tion  of  a  future  liability,  has  occurred  at  the  time  of  the  release,  a  [  *675  ] 
general  release  of  all  causes  of  action  for  any  matter  which  has 
happened  down  to  the  time  of  the  release,  will  discharge  the  releasee 
from  all  liability  in  respect  of  such  transaction :  but  a  party  can- 
not release  all  causes  of  action  that  may  ^rise  or  accrue  after  the 
execution  of  a  release  (x). 

And  the  eflFect  of  a  release  may  be,  to  prevent  any  debt  from  ever 
coming  into  existence.  Thus,  where  certain  dividends  were  assigned 
to  the  defendant  by  deed,  which  contained  a  clause  stating  that  the 
whole  purchase-money  had  been  paid,  and  released  the  same :  it  was 
held  that,  inasmuch  as  there  could  not  be  any  debt  until  the  execu- 
tion of  the  deed,  and  by  the  execution  of  the  deed  itself,  such  debt 
was  released  ;  there  never  was  a  time  at  which  there  was  any  duty 
on  the  part  of  the  defendant,  to  pay  the  money  in  question  (y). 

A  release  shall  be  construed,  according  to  the  particular  purpose  How  con- 
and  intent  for  which  it  was  made  (z).     And  therefore,  if  a  party  re-  ^^^^^ 
lease  another  from  a  certain  sum  of  money,  which  is  stated  to  be 
due  in  respect  of  a  particular  demand,  he  cannot  be  afterwards  let 
in  to  say,  that  more  than  the  said  sum  was  then  due  in  respect  of 
such  demand,  so  as  to  be  able  to  sue  for  the  diflFerence  (a). 

But  a  general  release  may  be  restrained  in  its  operation,  by  a  Maybe 
recital  therein  (6).^     Thus,  where  a  deed  containing  a  general  re-  ^^^'^^.^ 
lease  of  all  debts,  recited  that  the  releasee  had  previously  agreed  to    ^ 
pay  to  the  releasor  the  sum  of  40Z.,  for  the  possession  of  certain 
premises,  and  that,  "  in  consideration  of  the  said  sum  of  40Z.,  being 
now  so  paid  as  hereinbefore  is  mentioned,"  and  also  in  considera- 
tion of  the  sum  of  lOs,  a-piece,  well  and  truly  paid  to  the  said  re- 
leasor and  J.  S.,  the  receipt  of  which  said  several  sums  of  money 
they  did  thereby  acknowledge,  and  from  the  same  respectively  did 
release,  &c. ;  and  there  was  also  a  receipt  for  the  sum  of  40/.  in- 
dorsed on  the  release ;  but  it  appeared,  on  an  action  being  after- 

(t)  Barker  «.  St.  Quintin,  12  M.  &  W.  M.  ^P.  Slo  ;  S.  C.  6  Bing.  5i7  ;  Solly  v. 

441. 1  Forbes,  4  Moore,  418. 

(«)  Co.  Lit.  291 ;  Com.  Dig.  "  Release,"  (a)  Harding  v.  Ambler,  3  M.  ife  W.  279. 
(E.) ;  Bac.  Abr.  "  Release,"  (I.  1,  2) ;  Ty-        (b)  Bac.  Abr.   "  Release,"   (K.)  ;    Tay- 

nan  v.  Bridges,  Cro.  Jac.  300.  ler  v.  Homersliam,  4  M.  <fe  S.  423  ;  Two- 

(x)  See  per  Best,   C.  J.,  Radbum  v.  penny  o.  Young,  3  B.  <to  C.  210;  S.  C.  a 

Morris,  1  M.  &  P.  6.54;  a  C.  4  Bing.  619.  D.  &  R.  262.    Where  the  words  of  a  ro- 

(y)  Baker  v.  Ileai'd,  6  Exch.  909 ;  20  lease  are  clear,  it  operates  as  an  cstopel ; 

It.  J.,  Exch.  444.  Harding  v.  Ambler,  supra :  Baker  v.  Dcw- 

(«)  Per  Gaselee,  J.,  Morley  v,  Frear,  4  ey,  1  B.  &  C.  701 ;  S,  C.  3  D.  &  R.  99. 

^  Although  the  debt  or  demand  be  upon  notes  taken  by  the  releasor  in  his  own 
name  for  goods  sold  by  him  as  factor.  Deland  v.  The  Amesbury  VV.  &  C.  Manuf.  Co., 
7  Pick.  244.  A  release  technically  operates  only  on  a  present  interest.  But  when 
there  is  a  present  righito  take  effect  in  futuro,  such  a  right  may  be  presently  releas- 
ed.   Woods  V.  Williams,  9  Johns.  123. 

3  Lamb  r.  Clark,  9  Mass.  235 ;  RoscYclt  v.  Stackhouse,  1  Cowon,  122  ;  Rich  v.  Lord, 
18  Pick.  322 ;  Learned  v.  Bellows,  8  Vermont,  79. 
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FoBM  or  wards  brouglit  for  this  sum,  that,  in  fact,  it  had  never  been  paid:  it 
""•"^■^  was  held,  that  the  deed  of  release  was  no  estoppel,  ^inasmuch  as  the 
^■^"^*^'"^^*^  general  words  of  release  were  qualified  by  the  recital,  which  stated 
[  *676  ]  only  an  agreement  to  pay,  and  not  an  actual  payment  of  the  sum 
of  4:01,  (c).  And  so,  where  to  an  action  of  covenant  brought  by  N. 
S.  against  J.  J.  and  another,  a  release  was  pleaded,  which  began  by 
reciting,  "  that  various  disputes  were  subsisting  between  N.  S.  and 
J.  J.,  and  actions  had  been  brought  by  them  against  each  other, 
which  were  still  depending,  and  that  it  had  been  agreed  between 
them,  that,  in  order  to  ^ut  an  end  thereto,  J.  shoula  pay  S.  150L, 
and  each  of  them  should  execute  a  release  to  the  other  of  all  ac- 
tions, causes  of  action,  and  claims  brought  by  him,  or  which  he  had 
against  the  other ;"  and  the  release  then  proceeded,  in  the  usnal 
general  words,  to  release  all  actions,  &c.,  whatsoever  :  it  was  held, 
that  the  effect  of  the  general  words  was  confined  by  the  recital  to 
actions  then  commenced,  and  in  which  S.  was  the  party  on  one  side, 
and  J.  the  party  on  the  other ;  that  it  could  not  be  pleaded  in  har 
to  an  action  brought  by  S.  against  J.  and  another,  jointly  ;  and  that 
parol  evidence  was  admissible  to  show  that,  at  the  time  of  executing 
the  release,  there  were  mutual  actions  depending  between  S.  and  J., 
for  other  causes  than  that  of  the  present  suit  (d). 

So,  a  release  may  extend  to  part  only  of  a  debt  or  claim  (e). 
But  the  plaintiff  cannot  set  up  a  parol  exception  to  a  release  un- 
der seal.^  And  therefore,  where  to  an  action  by  the  indorseea 
against  the  maker  of  a  promissory  note,  the  plea  was :  that  die 
promise  was  a  joint  and  several  one  by  the  defendant  and  A.,  to 
whom  one  of  the  plaintiffs  executed  a  release  under  seal ;  a  replica- 
tion, that  the  release  was  executed  at  the  request  of  the  defendant; 
and  that  afterwards,  and  whilst  the  note  was  unpaid,  he,  in  oonsiijp- 
ration  of  such  release,  ratified  his  promise,  and  promised  to  re- 
main liable  to  the  plaintiffs  for  the  amount  of  the  note,  was  held 
bad  (/). 


But  not  by 
parol  ex- 
ception. 


Bt  WHOM 
SXJ90UTED. 


2.  A  release  of  a  debt,  or  of  &  claim  to  damages,  by  one  of  sev- 
eral joint  creditors,  whether  they  be  creditors  in  their  private  eha^ 
acters,  or  as  executors,  is,  in  law,  a  discharge  of  the  debt  (g),^  And 
where,  to  a  declaration  on  a  policy  of  insurance  on  goods  on  board 
a  ship,  at  the  suit  of  D.  W.  and  A.  W.,  which  alleged  that  the  poli- 

(c)  Lampon  v,  Corke,  6  B.  &  Aid  606 ;        (/)  Brooks  v.  Stuart,  9  A.  &  E.  854. 
a  C.  1  D.  <&  11.  211.  Iff)    See   Bac.   Abr.    "Release."  (IX), 

(d)  Simons  v.  Johnson,  3  B.  &  Ad.  173.     (E.) ;  Anon.,  1>^.  23  b.  margin  ;  Jacomb 
(«)  2  RoU.   Abr.  413,  tit.  "  Release,'^    v.  Harwood.  2  Ves.  sen.  267 ;  per  Cur.,  ia 

(H.),  pi.  1.  Barker  v,  Richardson,  1  Y.  &  J.  362. 


^  But  see  Learned  v.  Bellows,  8  Vermont,  79.  An  agreement,  nnder  seal,  ▼bidi 
compromises  a  suit,  does  not  prevent  either  party  from .  setting  up  and  pronng  i 
parol  contract,  that  one  of  the  parties  should  pay  the  costs.  Morancy  v,  Buford,  1 
M'Lean,  195. 

5*  Murray  r.  Blatchford,  1  Wend.  583  ;  Decker  v.  Livingston,  16  Johns.  479 ;  Austin 
V.  Hall,  13  Johns.  28G ;  Pierson  v.  Hooker,  3  Johns.  68 ;  Bulkley  v.  Dayton,  14  Johns. 
387  ;  Napier  v.  M'Leod,  9  Wend.  120;  Smith  v.  Stone,  4  Gill  &  Johns.  310 ;  Bmen  r. 
Marquand,  17  Johns.  68 ;  Halsey  o.  Whitney,  4  Mason,  206,  232 ;  3  Kent,  (3d  ed.)  47, 
48 ;  Gollycr,  Partn.  (Am.  ed.  18o3,)  §  468,  and  notes. 
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cy  was  made  by  them,  as  well  in  their  own  names,  as  for  and  in  the  Bt  whom 
name  of  every  other  person  to  whom  the  same  did  *^appertain  ;  and  ^^^outbd. 
then  averred  that  one  T.  Z.,  and  the  piaintiflf,  A.  W.,  or  one  of  them,    ^-^^v^^-^ 
were,  or  was  then,  and  from  thenceforth  until  the  loss,  interested  in  L  *677  ] 
the  goods  ;  the  defendant  pleaded  a  release  by  D.  W.,  for  himself 
and  his  partner,  A.  W. :  it  was  held,  that  this  plea  was  a  good  an- 
swer to  the  action ;  because,  whatever  constitutes  an  answer  to  the 
demand  for  which  the  action  is  brought,  as  against  the  plaintiff  on 
the  record,  is  a  bar  to  that  action,  although  brought  for  the  benefit 
of  others  ;  provided  they  cannot  enforce  their  claim,  except  by  suing 
in  the  name  of  such  plaintiff  (A). 

It  seems,  however,  that  if,  at  the  time  the  release  is  executed  by  Release  by 
the  creditor,  there  be  a  debt  due  to  him  individually,  and  also  a  i^^^i^^' 
debt  due  to  a  firm  of  which  he  is  a  member, — his  execution  of  the  how  Um- 
inBtrameni  primd  facie  imports  a  release  of  his  individual  debt  on-  ited. 
ly  (i)  :^  and  oven  where,  in  such  a  case,  the  creditor  executes  the  re- 
lease for  hiiuself  "  and  partners,"  this  term  will  be  construed  accord- 
ing to  its  ordinary  meaning ;  and  therefore,  unless  the  context  ex- 
plain  it   otherwise,   or  there  be  no  other  joint  debt,   it  will  not 
be  extended  to  include  debts  due  to  a  joint-stock  company  of  which 
such  creditor  was,  at  the  time,  a  member  (A). 

And  a  party  beneficially  interested,  but  having  no  legal  interest, 
and  not  being  the  plaintiff  on  the  record,  cannot  release  the  debt, 
so  as  to  defeat  the  remedy  at  law  (Z).^ 

A  release  executed  by  a  bankrupt,  after  an  act  of  bankruptcy.  Release  by 
will  be  valid,  if  it  be  made  before  the  debt  of  the  fiat  or  the  filing  ^^^^^P*- 
of  the  petition  for  adjudication   of  bankruptcy,  provided  the  re- 
leasee had  not,  at  the  time,  notice  of  such  prior  act  of  bankrupt- 
cy (w). 

And  although,  as  we  have  seen,  a  covenant  not  to  sue  will  operate   Covenant 
as  a  release,  yet  a  covenant  by  A.,  not  to  sue  the  defendant  for  any  not  to  sue. 

(A)  Wilkinson  v,  Lindo,  7  M  &  W.  81,        (t)  Quick  v.  Ludborrow,  8  Bulst.  29;  8. 

87 ;  and  see  Gibson  v.  Winter,  5  B.  &  Ad.  C.  Rol.  Rep.  196  ;  2  Roll.  Abr.  402 ;  Bao. 

96.  Abr.  •'  Release,"  (D.) 

(i)  Per  Lord  Abinger,  Bain  v.  Cooper,        (m)  See  12  &  13  Vict.  c.  106,  s.  l.'J3 ; 

9  M.  &  W.  701,  707.  and  Mavor  v,  Pyne,  3  Bing.  285  ;  S.  C.  11 

(k)  Per  Lord  Abinger  and  Parke,  B.,  Moore,  2. 
Id.  708,  709. 

1  Where  one  partner  signed  a  general  release  to  a  debtor  of  the  firm,  and  it  did  not 
appear  whether  it  was  intended  to  apply  to  separate  or  to  partnership  demands,  or 
that  the  releasing  part  ler  had,  on  his  separate  account,  any  demand  against  the 
debtor,  the  release  was  held  a  discharge  from  debt-s  due  to  the  partnership.  Emerdon 
V.  Knower,  8  IHck.  63.  In  a  case  where  it  was  apparent  that  a  release  by  one  part- 
ner, in  the  name  of  the  firm,  was  intended  to  aifect  and  cancel  partnership  demands, 
the  release  being  for  all  demands,  it  was  hell,  that  parol  proof  was  not  admissible  to 
show  that  a  particular  debt  was  not  intended  to  be  released.  Pierson  v.  Hooker,  3 
John.  68. 

3  After  the  assignment  of  a  chote  in  actiorij  no  subsequent  act  or  declaration  of  the 
assignor  can  molify  or  control  it.  Hackett  v.  Martin,  8  Greenl.  77 ;  Mathews  v, 
Haughton,  1  Fairf.  420;  2  Green,  610;  2  Phillips,  £v.  (Cowen  &  Hill's  ed.)  lG3,  note 
172,  and  numerous  cases  cited ;  Frear  v.  Evertson,  20  Johns.  142  ;  Eastman  v.  Wright, 
6  Pick.  322.  Nor  can  the  assignor  in  such  oase  be  admitted  a  witness  for  the  debtor, 
in  an  action  brought  against  him  in  the  name  of  the  assignor,  for  the  benefit  of  tiie 
Msignee.    Haokett  v,  Martin,  8  Greenl.  77 ;  Frear  v,  ETertson,  20  Johns.  142. 
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Bt  whom    debt  due  from  him  to  A.,  cannot  be  pleaded  as  a  release,  in  bar  to 
EXECUTED,    j^jj  action  by  A.  and  B.  for  a  debt  due  to  them  jointly  (n). 
^"'^^"^^"^^^       But  a  pica  puis  darrein  continuance,  of  a  release  by  one  of  several 
Smrt  wm    pl^i^^^ff*»  ^^^  ^^^  s^^  aside  by  the  Court  of  King's  Bench,  without 
set  aside  a  costs,  on  the  terms  of  indemnifying  the  plaintiff,  who  had  released 
release.       the  action,  against  the  costs  of  it,  although  the  consent  of  such 
[  ^678  1  plaintiff  had  not  been  obtained  before  action  **brought :  it  appear- 
ing that  no  consideration  had  l)een  given  for  the  release,  and  that 
the  plaintiffs  sued  as  trustees  for  the  creditors  of  a  person  who  was 
insolvent  (p).     So,  where  an  action  was  brought  in  the  names  of  A- 
and  B.,  to  recover  a  debt  which  had  accrued  due  to  them  as  partners, 
and  it  appeared  that  their  partnership  had  been  dissolved,  upon  the 
terms  that  A.  should  collect  the  debts  due  to,  and  satisfy  the  claims 
upon  the  firm,  and  that  B.  had  no  beneficial  interest,  of  which  tie 
defendant  was  aware ;  the  Court,  on  motion,  set  aside  a  release  by 
B.  to  the  defendant,  as  fraudulent,  and  ordered  the  release  to  be 
given  up  to  be  cancelled  (p).^     And  it  is  a  general  rule,  that  if  a 
trustee  (j),  or  merely  nominal  plaintiff,  release  an  action,  to  the 
prejudice  and  without  the  consent  of  the  party  beneficially  inter- 
ested, the  Court  will,  on  motion,  set  aside  the  plea,  and  order  the 
release  to  be  delivered  up   to  be  cancelled  (r)  ;  as  in  the  case  of  a 
release  by  a  husband,  separated  from  his  wife,  of  a  debt  due  from  a 
third  person,  to  which  she  was  beneficially  entitled  («). 

But,  where  the  party  releasing  has  an  interest  in  the  subject-mat- 
ter of  the  action,  it  is  necessary  to  show  a  clear  and  strong  case  of 
fraud  and  injustice,  in  order  to  induce  the  Court  to  set  the  release 
aside  (().^  And  if  the  party  who  objects  to  the  release,  does  not  ap- 
ply to  the  Court  to  set  it  aside,  the  judge  at  the  trial  must  give  it 
effect,  and  can  only  regard  the  legal  rights  of  the  parties  as  they 
appear  upon  the  record  (u). 

To  WHOM  3.  A  release  to  one  of  several  joint  contractors  operates,  in  gene-. 

EXBODTET,    ^^^  ^  ^  dischargo  of  all '?  because  unless  this  were  so,  the  condebt- 

(n)  Walmesley  v.  Nelstrop,  11  A.  <&  £.         (0  Rawstome  v.  Gandell,  n^>fa ;  PMl- 

216  ;  Bac.  Abr.  "  Release,"  (A.  2).  lips  v,  Claget,  11  M.  &  W.  841 ;  Crook  «. 

(o)  Mountstephen  i;.  Brooke,   1   Chit.  Stephens,  7  Scott,  848 ;  Jones  v.  Herbert, 

890.  7   Taunt   421;    Barker    v.    Richarddon, 

»  {p)  Barker  ».  Richardson,  1  Y.  &  J.  ^upra.    When  concealment  of  a  materi&l 

S62.  fact  avoids  a  release,  Bowles  v.  Stewart,  1 

(q)  Manning  v.  Cox,  7  Moore,  617.  Sch.  &  Lef.  209. 

(r)  Rawstorne  v.  Gandell,  15  M.  &  W.        (m)    Alner  «.  George,  1   Camp.  892 ; 

304 ;  Legk  v.  Legh,  1  B.  &  P.  447 ;  Bauer-  Mountstephen  v.  Brooke,  1  Chit  891.  a. 

man  v.  Kadenius,  7  T.  R.  670  b ;  Payne  See  Bauerman  v.  Radenius,  7  T.  R.  670 ; 

V.  Rogers,  Dougl.  407  ;  Hickey  t».  Burt,  7  Skaife  v,  Jackson,  3  B.  &  C.  421 ;  &  C.  5 

Taunt  48;  Anon.,  1  Salk.  260.  D.  &  R.  291. 

(jt)  Innell  v,  Newman,  4  B.  &  Aid.  419. 

1  One  partner  cannot  release  a  debt  due  to  the  firm,  even  during  the  partnership,  in 
consideration  of  a  debt  due  from  him  individually ;  and  if  such  appear  to  be  the  fact 
on  the  face  of  the  release,  it  is  void.  Grave  v.  Cadwell,  5  Cowen,  489.  See  £merBon 
V.  Knower,  8  Pick.  63. 

3  CoUyer,  Partn.  (Am.  ed.  1853,)  §  468,  and  notes ;  3  Kent,  (oth  ed.)  4a  In  Massa- 
chusettii,  it  is  held,  that,  in  case  of  a  release  of  this  description,  the  question  of  fraud 
must  be  tried  by  the  jury.  Eastman  v.  Wright,  6  Pick.  316 ;  Loring  v.  Bracket,  3  R 
403. 

8  CoUyer,  Partn.  (Am.  ed.  1853,)  §  606,  and  notes,  and  caaes  oited.    But  it  most  te 


strained. 
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or,  after  paying  the  debt,  might  sue  him  who  had  been  released,  for  To  whom 
contribution  ;  and  so,  in  effect,  he  would  not  be  released  at  all  {x).  ^^cutbd. 
And  tbis  rule  holds  even  although  the  contract  be  several  as  well  as  ^*^^>^^^^ 
joint  (y),  or  the  release  were  given  on   a  parol  undertaking  by  the 
party  not  expressly  released,  that  he  should  remain  liable  (z). 

^B\it  the  legal  operation  of  a  releasee  to  one  of  several  joint  con-  [  ©679  ] 
tractors,  may  be  restrained  by  the  express  terms  of  the  instrument  Effect  of 
itself  (a).     Thus,  where  a  release  was  given  to  one  of  two  partners,  "g®*J®g^. 
with  a  proviso  that  it  should  not  operate  to  deprive  the  plaintiff*  of  eral,  may 
any  remedy  which  he  otherwise  would  have  against  the  other  part-  ^^ 
ner,  and  that  he  might,  notwithstanding  the  release,  sue  them  joint- 
ly ;  a  joint   action   having  been   commenced,   the   party  released 
pleaded  the  release,  to  which  the  plaintiff*  replied  that  he  sued  him, 
only  to  recover  against  the  other ;  and,  on  demurrer,  the  replica- 
tion was  held  good  (6).^ 

So,  where  a  release  to  one  of  two  sureties,  who  entered  into  a 
joint  and  several  covenant  to  pay  an  annuity  in  default  of  payment 
by  the  grantor,  was  accompanied  by  a  proviso,  that  such  release 
should  not  prejudice  the  right  of  the  grantee,  to  enforce  payment 
thereof  against  the  grantor  and  the  other  surety,  or  either  ol  ibem  : 
it  was  held,  that  the  proviso  restrained  the  operat-on  of  the  release, 
and  that  the  liability  of  the  co-surety  was  not  affected  by  such  re- 
lease (c). 

So  a  landlord  who  sued  a  sheriff*  for  not  reserving  a  year's  rent  on 
an  execution  against  his  tenant,  and,  under  the  old  practice,  rel 'ased 
the  tenant  from  the  rent,  after  the  jury  were  sworn,  in  order  to 

(z)  Per  Cur.,  North  ».  Wakefield,  13  Q.    R.  2G1 ;  Lancaster  v.  Harrison,  6  Bing. 

B.  536,  641.  726 ;  a  C.  4  M.  &  P.  561.     It  is  said, 
(y)  Per  Cur.,  Nicholson  v.  Revill,  4  A.    however,  that  if  two  are  bound  in  an  ob- 

&  £.  675, 683  ;  Cheetham  o.  V&fd,  1  B.  &  ligation,  and  the  obligee  releases  to  one 

P.  630.  of  them,  proviso  that  the  other  shaU  not 

(z)  Cocks  V.  Nash,  2  M.  &  Sc.  435  ;  S.  take  advantage  of  it.  this  proviso  is  void ; 

C.  9  Bing.  341 ;  Co.  Lit  232  a ;  2  Roll.  Bac.   Abr.    "  Release,"    (G.)     And    this 
Abr.   410.   1.  47,  412,   ^G.),  pL  4;  Bac.  doctrine  was  recognized  and  acted  on  by 
Abr.  "  Release,"  (G.)  ;  2  E.  Chitty,  Eq.  Lord  Truro,  C,  in  a  recent  case ;  Owen  v, 
Ind.  1174,  tit.  "  Release ;"  2  Pothier,  by  Homan,  20  L.  J.,  C.  314,  325. 
Evans,  68.  fb)  Solly  r.  Forbes,  2  B.  &  B.  38. 

(a)  North  v.  Wakefield,  tup,;  Twopen-        (c)  Thompson  v.  Lack,  3  C.  B.  540. 
ny  c;.  Young,  3  B.  &  C.  211 }  &  C.  5  D.  <b 


a  technical  release  under  seal.  Shaw  v.  Pratt,  22  Pick.  30S ;  Walker  v.  M'Culloch,  4 
Greenl.  421 ;  Harrison  t;.  Close,  2  Johns.  449  ;  Rowley  v.  Stoddard.  7  Johns.  :^09  ;  De 
Zeny  v.  Bailey,  9  Wend.  836 ;  I^tnam  v.  Lewis,  8  Johns.  304 ;  Johnson  v.  Weed,  9 
Johns.  310;  Mason  v.  Jewett,  2  Dana,  107  ;  Frink  v.  Green,  5  Barbour  Sup.  Ct.  450. 
See  Wiggins  v,  Tudor,  23  Pick.  435 ;  Lunt  v,  Stevens,  24  Maine,  534. 

In  Pennsylvania,  however,  it  has  been  determined,  that  a  receipt,  not  und^r  seal, 
to  one  of  several  joint  debtors,  for  his  proportion  of  the  debt,  discharges  the  rest 
MiUikcn  t;.  Brown,  I  Kawle,  391 ;  Todd,  J.,  diss.  See  the  opinion  of  the  Court,  which 
was  delivered  by  Huston,  J. 

A  release  to  one  of  two  joint  iart  fe(uor$  is  equivalent  to  a  satisfaction,  and  inures 
to  the  benefit  of  both.     Brown  v.  Marsh,  7  Vermont,  320. 

But  if  one  of  several  joint  debtors,  be  discharged  by  operation  of  law,  without  the 
consent  of  the  obligee,  and  by  no  act  of  his,  it  will  not  take  away  the  remedy  against 
the  other  debtors.  Ward  v.  Johnson,  13  Mass.  152;  Robertson  v.  Smith,  18  Johns. 
459 ;  Tooker  v.  Bennett,  3  Gaines,  4 ;  Hosack  v.  Rogers,  8  Paige,  229« 

1  Seo  Bank  of  Chenango  9.  Osgood,  4  Wend.  607 ;  Mason  9.  Jewett,  2  Dana,  107. 
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To  WHOM     make  him  a  witness,  did  not  thereby  bar  his  right  to  recover  the 
™"^^™^    rent  from  the  sheriff  (ci). 

So  a  deed  inter  partem  cannot  operate  as  a  release  to  strangers,  al- 
though it  contain  apt  words  of  release  (e). 
Covenant  And  a  covenant  not  to  sue,  does  not  operate  to  discharge  any 
other  person  than  him  with  whom  it  is  entered  into,  and  there- 
fore it  does  not  exonerate  parties  who  are  jointly  liable  with  him  (/).^ 
The  effect  of  a  release  to  the  principtd,  upon  the  liability  of  the 
surety,  has  been  already  considered  {g). 


not  to  sue. 


BsLVABB  4.  There  are  also  cases  in  which  a  debt  may  be  released  or  dia- 

BT  OPERA-     charged  by  operation  of  law  -?  e.  g.,  by  the  creditor  making  his 

LAW.  **debtor,  or  one  of  two  or  more  joint  and  several  debtors,  his  execu- 

f  *680  ]  tor,  either  alone  or  with  others  ;  for  he  cannot  have  an  action 

against  himself  (A).^    And  where  the  payee  of  a  promissory  note 

appointed  the  maker  his  executor,  it  was  held  that  the  debt  was 

discharged,  and  that  no  action  could  be  maintained  on  the  note, 

even  by  a  person  to  whom  the  executor  had  indorsed  it  (t). 

But  the  fact  of  the  debtor  appointing  a  creditor  his  executor, 
will  not  discharge  the  debt  of  the  latter,  unless  he  act  as  execu- 
tor (A). 

So,  if  dkfeTne  creditor  marry  her  debtor,  or  one  of  two  joint  debt- 
ors, the  debt  is  discharged  (Q.*  But  a  bond,  conditioned  for  the 
payment  of  money  after  the  obligor's  death,  made-to  a  woman  in 
contemplation  of  the  obligor  marrying  her,  and  intended  for  her 
benefit  if  she  should  survive,  is  not  released  by  their  marriage  (m). 

(d)  Thurgood  v.  Richardson,  5  M.  &  P.  (A.  2),  '*  Administration/'  (B.  5)  ;  Bac. 

266 ;  S.  C.  7  Bing.  428.  Abr.  "  Release,"  (B.) ;  Cheetham  v.  Ward, 

U)  See  Storer  v,  Gordon,  3  M.  &  S.  1  B.  &P.  630.    See  ftirther,  Ford  v.  Beech, 

808;  Bac.  Abr.  "Release,"  (G.)  11  Q.  B.  852,  870;  2  Williams  on  Execu- 

(/)  Lacy  V,  Kynaston,  2  Salk.  676 ;  2  tors,  811.  ^7. 

Ld-  Raym.  969  ;  Dean  v.  Newhall,  8  T.  (i)  Freakley  p.  Fox,  9  B.  <fe  C.  130;  S. 

R.  168  ;  Twopenny  v.  Young,  3  B.  <&  G.  C.  4  M.  &  R.  18. 

212 ;  S.  0.  6  D.  &  R.  262.  (k)  RawUnson  v.  Shaw,  3  T.  R.  657. 

(g)  Ante,  465.  (I)  Co.  Lit.  264  b. 

\h)  Co.  Lit.  264  b ;  Dorchester  v,  Webb,  (m)  Milboum  v.  Ewart,  5  T.  R.  381. 
Sir  W.  Jones,  345 ;  Com.  Dig.  "  Release," 

^■^^^"^  ■  '        —       '     -I  ■ ■  ■    '        I  -^»^»^— — ^  ■■■»  II  ■■  ■■■■  ■■■  11  ■■  ■■■»  1 1.^  ■    II  ^ai^^mm^ 

1  Frink  v.  Green.  6  Barbour  Sup.  Ct.  456 ;  Lane  v.  Owings,  3  Bibb,  427 ;  Shed  r, 
Peirce,  17  Mass.  623 ;  Catskill  Bank  v.  Messenger,  9  Co  wen,  37  ;  Bank  of  Chenango 
V.  Osgood,  4  Wend.  607  ;  Rowley  ».  Stoddard,  7  Johns.  207  ;  Chandler  v.  Herrick,  19 
Johns.  129;  Durell «».  Wendell,  8  N.  Hamp.  369;  Collyer,  Partn.  (Am.  ed.  1848.)  § 
608,  and  note;  Couch  v.  Mills,  21  Wend.  424 ;  Goodnow  v.  Smith,  18  Pick.  416;  Mc- 
Lellan  v.  Cumberland  Bank,  24  Maine,  566.  Nor  does  it  operate  as  a  release  to  the 
covenantee,  who,  if  sued,  will  be  left  to  his  action  for  redress.  Mason  v.  Jewett,  2 
Dana,  107.  But  see  Walker  v.  M'Culloch,  4  GreenL  421 ;  Garnet  v.  Macon,  6  Call, 
808.    ' 

a  Ante,  678,  note 

'  Allin  V.  Shadbume,  1  Dana,  69.  The  naming  a  debtor  executor,  and  his  aooept- 
ing  the  trust,  does  not  in  Massachusetts  extinguish  the  debt  Winship  v.  Bass,  12 
Mass.  199.  See  Sterens  v.  Gaylord,  11  Mass.  266  ;  Kinney  v.  Ensign,  18  Pick.  232; 
Hobart ».  Stone,  10  I'ick.  220;  Ritchie  v.  WilUams,  11  Mass.  60;  YeW.  160.  n.  1 ; 
Biglow  V.  Biglow,  4  Ham.  138 ;  Pusey  v.  Clemson,  9  Serg.  &  R.  208 ;  Story  p.  Ipa 
Manuf.  Co.,  6  Metcalf,  310.  Where  a  creditor,  by  will,  leaves  a  legacy  to  his  debtor, 
it  is  not  a  release  or  extinguishment  of  the  debt.  Rioketts  v,  LiTingston,  2  Johna 
Oh.  97. 

*  Allin  V.  Shadbume,  1  Dana,  69. 
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So  where  rent  was  due  from  A.  to  B.  in  reepect  of  the  occnpiEition  Br  opkra- 
of  premises  by  the  former  as  tenant  to  the  latter,  and,  after  the  "°^  ^' 
time  when  such  rent  became  due,  B.  granted  a  lease  of  those  prem-      ^' 
ises  to  A.  for  a   term,  which  was  therein  expressed  to  commence 
from  a  day  before  the  said  rent  became  due :  it  was  held,  that  the 
granting  of  the  lease  did  not  operate  as  a  release  to  A.  of  such 
rent  (n). 

So  if  a  creditor,  under  an  arrangement  (o)  with  the  other  creditors  Effect  of 
and  the  debtor,  accept,  or  agree  to  accept  (^),  part  of  his  demand  as  andreceipt 
a  composition^  or  in  full  for  his  demand  ;  his  claim  to  the  remainder  of  oompo- 
is  in  law  extinguished,  even  although  there  be  not  any  release  by  sition. 
deed ;  because  the  agreement  of  the  other  creditors,  to  accept  a  com- 
position on  their  debts,  is  a  good  consideration  for  the  giving  up,  by 
each,  of  his  claim  for  the  residue  (y). 

So  an  agreement  entered  into  between  the  debtor,  and  any  num- 
ber of  his  creditors  less  than  the  whole  number,  to  take  a  *=*compo-  [  *681  ] 
sition  for  their  debts,  is  binding  on  those  who  enter  into  such  agree- 
ment (r). 

And  so,  where  a  creditor  receives  part  of  his  debt  as  a  composi- 
tion, from  a  third  person,  who  pays  upon  the  faith  that  the  debtor 
shall  not  be  molested  for  the  remainder,  the  right  to  the  balance  is 
discharged,  without  a  release  under  seal  («). 

So  if  there  be  a  proviso  in  a  composition  deed,  that  it  shall  be  Ojmposi- 
void  if  any  creditor  refuse  to  execute  the  same,  it  is  incumbent  on  *^°^  doeds. 
a  creditor  who  seeks  to  avoid  it  after  his  execution  thereof,  to  prove 
a  positive  refusal  by  some  particular  creditor  to  concur  in  the  ar- 
rangement ;  and  mere  evidence  of  his  non-execution  of  the  deed  is 
insufficient  (t)?-  And  where,  by  an  agreement  between  the  defend- 
ants and  their  creditors,  all  the  defendant's  stock  in  trade  was  placed 
in  the  hands  of  trustees  for  the  benefit  of  such  creditors,  and  the 
defendants  were  to  execute  to  the  trustees  a  conveyance  of  all  their 

(n)  Cooper  v,  Robinson,  10  M.  &  W.  ing ;  Garrard  v,  Woolner,  6  M.  &  P.  327  ; 

694.  «  Bing.  2oS. 

(o)  As  to  deeds  of  arrangement  under  {q)  Alchin  v,  Hopkins,  1  Bing.  N.  G. 
12  &  13  Vict  c.  106,  ss.  224,  225,  see  90,  102:  and  see  per  Cur.,  Massey  «. 
Stewart  v.  Collins,  20  L.  J.,  C.  P.  79;  Johnson,  lExch.  241,  26o;  Good  v.  Cheese- 
Drew  r.  Collins,  6  Exch.  670 ;  20  L.  J.,  man,  2  B.  &  Ad.  328. 
Exch.  369 ;  Tetley  v,  Taylor,  21  L.  J.,  Q.  (r)  Norman  v,  Thompson,  4  Exch.  756. 
B.  2,  346.  («)  Lewis  v.  Jones,  4  B.  &  C.  506 ;  S. 

(p)  An  agreement  to  sign  a  oomposi-  C.  6  D.  <&  K.  56. 
tion  deed,  &c.,  will  not  bar  an  action  for        (0  Holmes  v,  Loye,  3  B.  &  C.  242 ;  S. 

.    the  full  debt,  if  the  creditor  be  prevented  C.  6  D.  &  11.  56. 
by  the  debtor,  or  his  trustes,  fh)m  sign- 


^  Where  certain  of  the  creditors  of  a  debtor  signed  an  instrument  in  writing,  by 
which  they  agreed  to  accept  twenty  five  per  cent  in  full  discharge  of  their  debts, 
provided  all  the  other  creditors  assented  to  the  arrangement,  and  provided  the  debtor 
furnished  the  requisite  security  within  three  Inonths ;  and  it  appeared  that  one  credi- 
tor refused  to  sign  the  agreement,  and  subsequently  collected  his  debt  in  full,  but  the 
plaintiff  who  was  a  creditor,  and  signed  the  agreement,  received  from  the  debtor  the 
requisite  security,  and  gave  a  discharge  of  his  claim  ;  it  was  held,  in  the  absence  of 
all  proof  of  fraud  on  the  part  of  the  debtor,  that  the  plaintiff  must  be  upnsidered  as 
having  waived  the  condition  in  reference  to  the  other  creditors,  and  tliut  the  discharge 
given  by  him  was  a  bar  to  an  action  upon  his  original  claim.  Dauchy  v.  Goodrich, 
20  Vermont,  127. 
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Bt  ofeba-  estate,  in  which  deed  were  to  he  inserted  all  nsaal  clauses ;  and  the 
TioN  o*  trustees,  after  havinff  carried  on  the  defendants'  husiness  for  some 
time,  and  paid  the  creditors  10«.  in  the  pound,  tendered  to  the  de- 
fendants, for  execution  by  them,  a  conveyance  of  all  their  estate, 
containing  a  clause  of  release,  to  which  the  defendants  objected  as 
insufficient,  and  accordingly  refused  to  execute  the  deed ;  and,  the 
instrument  not  having  been  executed  by  all  the  creditors,  a  meet- 
ing, at  which  the  defendants  were  called  to  execute,  was  adjourned, 
that  the  signature  of  every  creditor  might  be  obtained :  it  was  held, 
that  the  plaintiffs  who,  as  creditors,  were  parties  to  the  above  agree- 
ment, could  not  sue  for  their  original  debt ;  at  least  till  the  convey- 
ance, such  as  it  was,  had  been  executed  by  all  the  creditors,  and 
refused  by  the  defendants  (w). 

So,  a  creditor  who  executes  a  composition  deed  or  agreement, 
which  purports  to  be  made  between  the  debtor  and  his  trustees, 
"  and  the  creditors  whose  names  are  subscribed,  and  debts  ^t 
against  their  names,"  is  bound  by  the  terms  of  such  deed  or  agree- 
ment, to  the  extent  of  his  then  existing  debt,  although  he  do  not 
set  the  amount  of  his  claim  opposite  to  his  signature  (x).  So  we 
have  seen,  that  a  creditor  who  joins  in  a  composition  arrangement, 
which  purports  that  all  the  debts  and  affairs  of  the  debtor  are  there- 
[  ^682  ]  by  settled  and  released,  cannot,  by  signing  *for  part  of  his  claim, 
privately  keep  back  and  sue  for  the  remainder  (y). 

Again :  where  a  creditor  releases  a  debt  by  executing  a  composi- 
tion deed,  he  thereby  loses  the  right  to  retain  a  written  instrument, 
deposited  with  him  by  the  debtor  as  a  security  for  such  d^bt  (2). 
And  if,  in  such  case,  the  debtor  has  previously  accepted  bills  for  the 
original  debt,  payable  to  the  creditor  or  order,  and  the  latter  has 
negotiated  such  bills,  it  is  his  duty  to  take  them  up  at  maturity  (a). 

But  where  the  adventurers  in  a  mine  were  indebted  to  A.  for 
money  lent ;  and  it  appeared  that  A.  had  himself  borrowed  that 
money  from  certain  bankers,  on  the  security  of  a  promissory  note 
made  and  signed  by  seven  of  those  adventurers,  and  of  which  he, 
A.,  was  the  payee :  itjwas  held,  that  a  composition  deed  executed 
by  A.,  as  a  creditor  of  all  the  adventurers  in  the  mine,  in  respect 
of  the  monies  so  lent,  did  not  operate  as  a  release  of  his  right  of 
action  on  the  promissory  note,  as  against  the  seven  who  had  signed 
it®. 

Where  there  is  an  agreement,  that  the  plaintiff  shall  receive  a 
certain  sum  as  a  composition  for  his  debt,  and  that,  upon  receiving 
it,  he  will  execute  a  release ;  this  agreement  will  not  bar  the  plain- 
tiff's action,  unless  it  appear  that  the  defendant  offered  to  pay  the 


Effect  of, 
on  secuii- 
ties  held 
by  credi- 
tor. 


Effect  of 
nonpay- 
ment of 
composi- 
tion. 


(tt)  Tatlock  V,  Smith,  6  Bing.  339 ;  a 
C.  3  M.  &  P.  676.  And  an  agreement  for 
a  composition  binds  the  creditors,  though 
not  carried  into  effect ;  it  not  appearing 
that  there  has  been  any  unwillingness 
or  refusal  on  the  part  of  the  debtor,  to 
perform  the  contract;  Good  v.  Cheeseman, 
2  B.  &  Ad.  328. 

(x)  Harrhy  ».  WaU,  1  B.  <fe  Aid.  103 ; 
S.  0.  2  Stark.  198. 


(y)  Britten  p.  Hughes,  5  Bing.  -460. 

(z)  Cowpcr  V.  Green,  7  M.  <&  W.  633. 
Effect  of  proviso,  containing  a  saring  of 
remedies  in  favor  of  the  creditor ;  Squire 
V,  Ford,  20  L.  J^.,  C.  308. 

(a)  Mallalieu  v.  Hodgson,  16  Q.  B. 
689 ;  20  L.  J.,  Q.  B.  339 ;  Hawley  r.  Ber- 
crley,  6  M.  &  G.  221. 

(b)  Lanyon  v.  Dayey,  11  BL  &  W.  21& 
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composition  to  the  plaintiflF,  or  tendered  the  release  to  him  for  ex-  Bt  ofera- 
ecution  (c).     But,  in  Reay  v.  White  (d),  which  was  an  action  against  J"^^^'  ^^ 
the  defendants  as  acceptors  of  a  bill  of  exchange  for  1039i. ;  it 
appeared,  that  the  defendants  owed  the  plaintiffs  a  balance  of  3212. ; 
that  the  defendants  failed,  and  their  creditors,  amongst  whom  were 
the  plaintiffs,  agreed  to  take  a  composition  of  58.  in  the  pound  on 
their  debts,  by  notes,  at  four  and  eight  months ;  that  there  was  a 
dispute  as  to  the  balance  due  to  the  plaintiffs ;  and  that  they  pro- 
mised to  adjust  their  account  with  one  of  the  defendants,  and  said 
they  would  do  as  the  other  creditors  did ;  that  the  defendants  insist- 
ed for  some  time  that  2502.  98.  Id,  was  the  balance  due ;  but  that 
the  defendants'  attorney  afterwards  called  on  the  plaintiff's  attor- 
ney, and  told  him  that  the  defendants  were  rea<ly  to  pay  the  compo- 
sition on  3212.,  the  sum  really  due;  and  that  the  plaintiff's  attorney 
refused,  and  said  they  must  have  the  whole.     No  actual  tender  was 
made  of  the  notes,  or  of  cash  for  the  amount  of  the  composition : 
and  it  was  held,  that,  nnder  the  circumstances,  a  tender  was  not 
necessary,  ^and  that  the  plaintiffs  could  only  recover  the  amount  of  [  ^683  ] 
the  composition  on  t  he  balance. 

And  a  composition  deed  is  not  void,  although  one  of  two  trustees 
appointed  thereby,  refuse  to  execute  it,  and  there  be  a  proviso  that 
loth  shall  execute  by  a  specified  time  («?). 

In  general,  a  debt  or  security  by  a  simple  contract  is  extinguished  By  taking 
by  a  8pecialty  security  given  for  the  same ;  if  the  remedy  on  the  *  ^igj^^r 
latter  be  co-extensive  with  that  which  the  creditor  had  upon  the  ^^^^  ^' 
former  (/).i     Thus,  if  a  bond  or  covenant  by  the  debtor,  be  taken 
for,  or  to  secure  a  simple  contract  debt,  the  latter  is  merged  in  the 
former ,  because,  in  contemplation  of  law,  the  specialty  is  an  instru- 
ment of  a  higher  nature,  and   affords  a  better    remedy  than  was 
given  by  the  original  demand  (g). 

But  if  one  of  two  makers  of  a  joint  and  several  promissory  note, 
give  the  holder  a  morgage  deed  to  secure  the  amount,  with  a  cov- 
enant to  pay  it,  the  other  maker  is  not  thereby  discharged ;  for  the 
remedy  on  the  specialty  is  not  co-extensive  with  the  remedy  on  the 
note  (A). 

Nor  will  the  giving  of  a  specialty  for  a  simple  contract  debt  or  xjuless  it 
security,  operate  as  a  merger,  even  in  favor  of  a  surety,  if  it  appear  be  merely 
on  the  face  of  the  specialty,  or  from  the  nature  of  the  transaction,  coUaterai. 

(e)  Rosslyn  v,  Muggeridge,  16  M.  ds  W.  ton  v.  Symon,  Cro.  Car.  415 ;  Bao.  Abr. 

181.  183.  "Debt,"  (G.  1),  "Obligation,"  (A.),  n.;  1 

(d)  1  C.  &  M.  748.  Saund.  295  a ;  Drake  v.  Mitchell,  3  East, 

{e)  Small  v.  Marwood,  9  B.  &  G.  300 :  4  258,  259 ;  Shack  v.  Anthony,  1  M.  &  S. 

M.  &  R.  181.    See  Good  v,  Cheeseman,  2  B.  575 ;  Soward  v.  Palmer,  2  Moore,  277. 
&  Ad.  328.  {g)  And  see  further,  Norfolk  Railway 

(/)  Ansell  V.  Baker,  15  Q.  B.  20,  25 ;  Company  v.    M'Namara,    3    Exch.   628 ; 

per  Bayley,  J.,  Twopenny  v.  Young,  3  B.  Price  v.  Moulton,  10  C.  B.  561. 
&  C.  210,  211 ;  S.  C.  5  D.  &  R.  262  ;  Ac-        (h)  AnseU  v.  Baker,  tup. 


^  Banorgee  v.  Hovey,  5  Mass.  11 ;  "Ward  v.  Johnson,  13  Mass.  148  ;  Collyer,  Partn. 
(Am.  ed.  185:^,)  §  481,  in  note ;  United  States  v.  Astley,  8  Wash.  C.  C.  6()S ;  Tone  v. 
Goodrich,  2  Johns.  214;  Ward  v.  Motter,  2  Rob.  (Virg.)  551,552;  Moalet;.  HoUins, 
11  Gill  &  Johns.  14;  Jacobs  v.  McBee,  2  McMuUen,  348.  A  promise  to  pay  a  debt 
secured  by  an  instrument  of  a  higher  nature  is  yoid.  Miller  t^.  Wat«on,  5  Cowen, 
196. 
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Bt  opbra'  that  it  was  intended  only  as  an  additional  or  collateral  security.^ 
TioN  OF  Thus,  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with  him 
in  giving  a  joint  and  several  promissory  note  for  the  amount;  and, 
having  become  further  indebted,  and  being  pressed  by  A.  for  fur- 
ther security,  he  afterwards  by  deed  (which  recited  the  debt  and  the 
note,  and  that  a  further  security  had  been  offered),  assigned  to 
A.  all  his  goods  as  a  further  security,  with  a  proviso  that  he  should 
not  be  deprived  of  the  possession  of  the  property  assigned,  until 
after  three  days'  notice :  it  was  held,  that  this  deed  did  not  extin- 
guish or  suspend  A.'8  remedy  against  C.  on  the  note  {%).  And  so, 
where  a  banker  took  from  A.,  his  customer,  and  B.  his  surety,  a  bond 
conditioned  for  the  payment  of  all  sums  already  advanced,  or  there- 
after to  be  advanced  to  A. :  it  was  held  that  the  bond  was  evidently 
intended  only  as  a  collateral  security ;  that  there  was,  therefore,  no 
merger  ;  and  that  A.  might  be  sued  for  the  balance  of  his  account, 
as  on  a  simple  contract  debt  (  f). 

** Again,  ijf  a  fnaterial  alteration  be  made  in  specialty,  or  any  other 
instrument  containing  words  of  contract,  without  the  consent  of  the 
teninstru^  party  Contracting,  this  will  discharge  him  from  all  liability  thereon, 
ment.         whether  such  alteration  were  made  by  a  party  to  the  contract,  or  by 
a  stranger  (A).^ 

And  it  is  said,  that  where  the  alteration  is  made  by  a  party  to 

(t)  Twopenny  v.  Young,  3  B.  &  C.  210.  ham  v.  Gonaston,  Cro.  Bl.  626 ;    aep. 

And  see  Ernes  v,  Widdowson,  4  C.  &  P.  Touch.  68,  69 ;  Com.  Dig.  "  Fait,"  (F.  1) ; 

lol.  Davidson  v.  Cooper  (in  error),   13  M.  ^ 

(j)  Holmes  v.  Bell,  3  M.  &  G.  213 ;  3  W.  343,  352 ;  Mollett  v.  Wackerbaalh,  5 

Scott,  N.  R.  479.  C.  B.  181,  194;  Master  v.  Miller,  4  T.  B. 

(k)  rigot's  case,  11   Co.  26  b;  Mark-  320;  &  C.  6  T.  R.  367. 


f  «»684  ] 

By  alter- 
ing a  writ- 


1  Collyer,  Partn.  (Am.  ed.  18.53,)  §  481  ;  Charles  v.  Scott,  I  Serg.  &  Rawle,  2^; 
Banorgee  v.  Eovcy,  5  Mass.  11 ;  Sterling  v.  Rogers,  2o  Wend.  658.  The  deed  of  the 
surety  does  not  extinguish  the  principal  contract.  White  v.  Cuyler,  6  Term  K  177. 
See  Banorgee  v.  Ilovey,  o  Mass.  20,  24 ;  Tarr  v,  Northey,  17  Maine,  113. 

*^  But  soc  as  to  an  alteration  by  a  stranger,  post,  68-5,  note;  Nichols  v.  Johnson,  11 
Conn.  192.  The  burden  of  proof  is  on  the  party  alleging  it.  to  show  the  alteration. 
Davis  V.  Jenny,  1  Met.  221 ;  Miller  v,  Stewart,  4  Wash.  C.  C.  26 ;  Post,  CS6,  not*.  If 
a  written  agreement  not  under  seal,  be  altered  by  the  party  claiming  under  it  in  a 
material  part,  he  can  never  recover  upon  the  agreement  so  altered,  nor  can  he  avail 
himaelf  of  the  agreement  in  its  original  and  true  form  ;  there  is  Yio  distinction  be- 
tween deeds  and  other  written  instrumenit  in  this  respect.  Newell  v.  May  berry,  3  Leiglit 
250 ;  Mills  v.  Starr,  2  Bailey,  '^0.    See  Adams  v.  Frye,  3  Met  103 ;  post,  635,  note. 

Where  the  subscribers  to  a  petition  for  a  highway,  in  which  the  particular  courses 
between  the  two  termini  were  expressly  described,  appointed  an  agent  to  take  charge 
of  the  petition,  agreeing  to  pay  for  his  services  and  expenses,  after  which  the  petitica 
was  amended  by  striking  out  all  the  intermediate  courses,  and  praying  for  the  locatioo 
of  a  road  between  the  same  termini,  in  such  manner  as  the  locating  committee  should 
deem  expedient :  it  was  held,  that  such  alteration  absolved  from  the  contract  those 
petitioners  whose  private  interests  it  might  injuriously  affect.  Jewett  v.  Ilogdon,  3 
Greenl.  lOJ.    See  Irvin  v.  Turnpike  Co.,  2  Penn.  466. 

Where  a  petition  for  a  road  was  altered  after  its  signature,  and  one  of  the  peti- 
tioners being  sued  for  his  proportion  of  the  expense  incurred  in  prosecuting  it,  claimed 
to  be  absolved  from  his  contract  on  the  ground  of  the  alteration,  it  is  for  the  juiy  to 
determine  whether  the  alteration  was  material.  Jewett  ».  Conforth,  3  GreenL  107 ; 
Patridge  v.  Ballard,  2  Greenl.  50.  If  A.  sign  his  name  to  a  paper  in  blank,  and  t^- 
bally  authorize  B.  to  write  over  it  a  certain  agreement,  A.  will  be  bound  by  such 
agreement  when  written.  Aliteft  if  B.  annex  a  seal  to  A.'s  name,  and  deliver  the 
instrument  as  a  deed.  Warring  v.  Williams,  8  Pick.  326.  The  addition  of  subscrib- 
ing witnesses  to  a  sealed  instrument,  without  the  consent  of  one  of  the  parties  avoids 
it  as  to  him.    Henning  v.  Werkheiser,  8  Barr,  518. 
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the  contract,  it  operates  as  a  discharge  thereof  upon  this  principle  By  ofera- 
— that "  no  man  shall  be  permitted  to  take  the  chance  of  commit-  "®^  ®^ 
ting  a  fraud,  without  running  any  risk  of  losing  by  the  event  when 
it  is  detected  (I)  ;"  and  that  where  a  stranger  alters  the  instrument, 
it  is  avoided  upon  the  ground,  that  the  alteration  may  raise  a  doubt 
as  to  its  identity  (m). 

Therefore,  where  the  broker  of  the  vendor  of  goods,  after  the 
bargain  had  been  completed  by  the  delivery  of  the  bought  and  sold- 
notes  to  the  respective  parties,  at  the  instance  of  the  vendor,  but 
without  the  consent  of  the  vendee,  added  a  clause  tcy  the  sale-note, 
which  was  the  only  evidence  of  the  contract :  it  was  held,  that  the 
purchaser  was  discharged  from  his  liability  to  accept  the  goods  (n).^ 

And  the  effect  of  such  an  alteration  will  be  the  same,  although 
the  original  words  of  the  instrument  be  still  legible  (o) ;  or  al- 
though the  duty  of  the  party  who  is  souglit  to  be  charged  on  the 
contract,  may  not  be  varied  by  such  alteration  (p). 

And  an  alteration  even  of  a  tri^ng  or  unimportant  nature,  will  By  partjt 
avoid  the  contract,  if  such  alteration  be  made  by  a  party  who  claims 
a  benefit  thereunder.^ 

Thus,  it  is  laid  down  in  Pigot's  case  (q),  that,  "  if  the  obligee  him- 

(l)    Per  Lord    Kenyon,    in  Master  v,  to  vitiate  bills  of  exchange  and  promisso- 

Miller,  supra.  ry  notes,  see  Bell  v.  Gardiner,  4  M.  &  G. 

(m)  See  per  Dallas,  C.  J.,  in  Sanderson  11 ;  4  Scott,  N.  R.  621 ;  Calvert  v.  Baker, 
V.  Symonds,  1  B.  &  B.  430  ;  4  Moore,  46.  4  M.  &  W.  417  ;  Crotty  v,  Hodges,  4  M.  & 
It  has  been  recently  laid  down,  that  the,  G.  661 ;    Perring  v.  Hone,  4   Bing.   28 ; 
strictness  of  the  rule  in  Pigot's  case  can  Knight  v.  Clements,  8  A.  &  E,  216.    Simp- 
be  explained,  only  on  the  principle  that  son  v.  Stackhouso,  9  Barr.  186.     Case  of 
the  party  who  has  the  custody  of  an  in-  a  guaranty,  see  Hemming  v.  Trenery,  9 
strument  made  for  his  benefit,  is  bound  A.  &  E.  926 ;  Davidson  v.  Cooper,  supra ; 
to  preserve  it  in  its  original  state  ;  and  of  a  policy  of  insurance,  Fairlie  v,  Chris- 
that  the  party  who  may  suffer  has  no  tie,  7  Taunt.  416 :  and  Sanderson  r.  Sy- 
right  to  complain,  since  there  cannot  bo  monds,  1  B.  &  B.  426. 
any  alteration,  except  through  fraud  or  (o)  See  cases  cited,  n^/Tra,  n.  (ft). 
laches  on  his  part ;  per  Cur.,  Davidson  v.  (p)  MoUett  v.  Wackerbarth,  supra. 
Cooper,  supra,  (q)    11  Co.  27  a;   Com.  Dig.  *•  Fait," 

(»)  Powell  V.  Divett,  15  East,  92.  For  (F.  1).  See  Sanderson  v.  Symonds,  supra, 
cases  in  which  alterations  have  been  held 

1  "Where  the  vendee  wilfully  alters  a  bill  of  sale  for  the  purpose  of  covering  prop- 
erty from  execution,  such  altered  instrument  is  not  evidence  in  an  action  upon  it  oy 
the  vendee.  Babb  v.  Clemson,  10  Serg.  &  R.  419.  Where  it  is  part  of  the  plaintiff's 
own  case,  that  the  instrument  was  altered,  it  cannot  be  received  in  evidence,  lb. 
See  Martendalc  v.  FoUett,  1  N.  Hamp.  95  ;  Homer  v.  Wallis,  1 1  Mass.  809 ;  Bracket  v, 
Mountfort,  2  Fairf.  116;  Stagg  v,  Pepoon,  1  N.  &  M.  103;  Bowers  v,  JeweU,  2  N. 
Hamp.  513. 

"  See  Lewis  v,  Payne,  8  Cowen,  71.  A  written  instrument  is  not  rendered  void  by 
an  alteration,  which  does  not  vary  its  meaning,  though  made  by  a  party  claiming 
under  it.  Nichols  v.  Johnson,  10  Conn.  192.  But  see  Nunnery  v.  Cotton,  1  Hawks, 
222.  An  alteration  in  the  date  of  an  assignment  of  a  note  does  not  affect  the  as- 
signee's claim  on  the  maker.  Griffith  v.  Cox,  1  Overton,  210.  Nor  the  addition  of  a 
date  to  an  indorsement  of  a  partial  payment.  Howe  v,  Thompson,  2  Fairf.  162.  An 
alteration  of  a  written  promise  by  the  insertion  of  a  word  which  the  law  would  sup- 
ply, will  not  annul  the  contract,  although  it  be  interlined  by  the  promisee  without 
consent.  Hunt  v.  Adams,  6  Mass.  619.  See  Smith  v.  Crooker,  6  Mass.  638 ;  Hatch  v. 
Hatch,  9  Mass.  307  ;  State  v,  Cilley,  1  N.  Hamp.  97. 

An  instrument  from  which  the  signature  or  seal  has  been  taken  off,  whether  it 
were  done  by  the  obligor  or  a  stranger,  by  accident  or  design,  cannot  be  declared  o^ 
as  a  deed  with  a  profert  in  curiam ;  but  the  facts  must  be  stated  as  a  reason  or  excuse 
for  not  making  a  profert.  Powers  v.  Ware,  2  Pick.  461,  See  1  Metoalf  &  Perkins's 
Dig.  141, 142,  ti^  Alteration  of  Instruments. 
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By  opera-  self  alter  the  deed,  although  it  is  in  words  not  material,  yet  the  deed 
TioN  OF  jg  void."  And  so  it  said,  in  Shepherd's  Touchstone  (r),  that  "  if  the 
alteration  be  made  by  the  party  himself  that  oVneth  ^the  deed,  al- 
r  ofiQ/?  T  ^^^^  ^^  be  in  a  place  not  material,  and  that  it  tend  to  the  advantage 
L  J  of  the  other  party,  and  his  own  disadvantage,  yet  the  deed  is  here- 

by become  void." 
By  a  But  it  seems,  that  an  alteration  by  a  stranger,  if  made  without 

stranger,     the  privity  or  default  of  a  party  interested,  and  in  an  immaterial 
particular,  will  not  vitiate  the  instrument  («).^ 

Therefore,  where  a  bond  was  conditioned  to  pay  lOOt,  by  six 
equal  payments  of  16?.  13».  4c?.,  on  the  3rd  of  October  in  every 
year,  "  until  the  full  sum  of  one  pounds  was  paid ;"  and  a  stranger 
inserted  the  word  hundred  between  "  one "  and  "  pounds ;"  the 
Court  held  that,  as  it  was  manifestly  intended  that  the  condition 
should  be  for  the  payment  of  lOOZ.,  by  six  yearly  instalments  of 
16?.  13«.  4c?.,  the  insertion  of  the  word  hundred  did  not  alter  the 
sense,  and  therefore  did  not  destroy  the  bond  (t).^ 

So,  in  another  case  (u),  the  Court  held,  that  the  alteration  of  an 
award  by  a  stranger,  in  a  part  not  material,  did  not  invalidate  the 
instrument. 

And  in  ArgoU  v,  Cheney  (v),  a  deed  from  which  the  seal  had  been 
torn,  was  held  good,  it  appearing  that  the  seal  was  torn  off  by  a 
little  boy. 

But  the  affixing  of  a  seal  to  the  signature  of  a  party  to  a  simple 
contract,  e.  g.,  to  a  guaranty,  so  as  to  cause  the  instrument  to  pui^ 
port  to  be  the  deed  of  such  party,  is  a  material  alteration,  and  will 
vitiate  the  contract,  whether  such  alteration  was  made  by  the  plain- 
tiff or  by  a  stranger  (x). 

So  if  a  creditor  take  a  bill  of  exchange  from  his  debtor,  drawn 

(r)  Pa^  69.  (u)  Trew  v.   Burton,  1  C.  &  M.  533, 

{s)  Pigot's  case»   11   Co.  27  a  ;  Shep.  585  ;  and  see  Henfree  v.  Bromlej,  6  East, 

Touch.  68,  69.  309. 

(t)  Waugh  V.  Bussell,  5  Taunt.  707 ;  a  (v)  Palm.  402,  403. 

C.  1  Marsh.  214,  311.    See  Sanderson  v.  (x)  Davidson  v.   Cooper,   13  M.  &  W. 

Symonds,  1  B.  &  B.  426 ;  4  Moore,  46.  343. 

1  An  immaterial  alteration  will  not  ayoid  a  contract,  by  whomsoever  such  alteration 
may  be  made.  Falmouth  v.  Roberts,  9  Mees.  &  Welsh.  469 ;  Pcquawket  Bridge  c 
Mather,  8  N.  Hamp.  139  ;  ante,  68i,  note;  Blair  v.  Bank  of  Tennessee,  11  Homph. 
84 ;  Shelton  v.  Deering,  10  B.  Monroe,  406 ;  Adams  v.  Frye,  3  Metcalf,  104.  Sed 
Lewis  V.  Payne,  8  Cowen,  71 ;  Wright  t>.  Wright,  2  Halst.  175;  Wilkes  v.  Caulk,  5 
Harr.  &  John.  36 ;  Starr  v.  Lyon,  5  Conn.  540 ;  Langdon  v.  Paul,  20  Vermont,  217. 

An  alteration  by  a  stranger,  though  material,  will  not  render  the  instrument  in- 
operative ;  Nichols  v.  Johnson,  10  Conn.  192  ;  Boyd  v.  McConnell,  10  Ilumph.  68 ;  Lee 
t;.  Alexander,  9  B.  Monroe,  25  ;  even  if  made  with  the  consent  of  the  party  claiming 
under  the  instrument,  provided  there  be  no  intent  to  defraud  ;  Thomt-on  v.  Applelon, 
29  Maine,  298 ;  Adams  v,  Frye,  3  Metcalf,  103  ;  Smith  «;.  Dunham,  8  Pick.  246 ;  Ma]> 
shall  V.  Gougler,  10  Scrg.  &  R.  164 ;  Willard  v,  Clark,  7  Metcalf,  435 ;  Rollins  ». 
Bartlett,  20  Maine,  319 ;  where  the  original  contents  of  the  instrument  can  be 
ascertained  ;  Waring  v.  Smyth,  2  Barbour  Ch.  Rep.  119  ;  or  can  bo  proved.  Boyd  r. 
McConnell,  10  Humph.  68. 

Whether  an  alteration  is  material  is  a  question  of  law,  and  it  seems  to  be  trror  far 
the  court  to  leave  that  question  to  the  jury.  Stephens  v.  Graham,  7  Serg.  &  R.  50S; 
Bowers  v.  Jewell,  2  N.  Hamp.  543 ;  Steele  ».  Spencer,  1  Peters,  552, 

'^  See  Boyd  v.  Brotherson,  10  Wend.  93.  And  in  such  case,  the  questi<m  as  to  the 
sum  intended  to  be  inserted  is  properly  submitted  to  a  jury.    lb. 
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by  the  latter  npon  and  accepted  bj  a  third  person ;  and  he  after-  Bt  opeba. 
wards,  without  consent,  alters  the  instrument  as  to  the  time  for  pay-  "®^  ^ 
ment;  such  alteration  discharges  the  debtor  from  his  liability  even 
for  the  original  debt  (y).^  But  it  is  otherwise  where  the  bill  was 
accepted  by  the  debtor  himself  (z) ;  at  all  events,  unless  it  appear 
that  the  bill  was  indorsed  after  being  altered,  and  that  it  is  still 
outstanding  (a). 

And  where  an  instrument  bears  marks  of  alterations  or  erasures, 
and  the  question  as  to  the  effect  of  these  is  properly  raised  on  the 
record  (6),  it  is  incumbent  on  the  party  who  seeks  to  **enforce  such  [  *686  ] 
instrument,  to  show  that  the  alteration  does  not  invalidate  it  (c)? 

(y)  Alderson  v.  Langdale,  3  B.  &  Aid.  M.  &  W.  778 ;  Mason  v,  Bradley,  11  M.  & 

660.  W.  690. 

(s)   Atkinson  v,  Ha^don,  2  A.  &  E.  (c)  Bui.  N.  P.  255 ;  12  Vin.  Abr.  68 ; 

628.  Singleton  v.  Butler,  2  B.  &  P.  283  ;  Hen- 

(a)  Id.  631.  man  v,  Dickinson,  2  M.  &  P.  289 ;  John- 

(b)  See  Sibley  v.  Fisher,  7  A.  &  E.  4:44.  son  v.  Duke  of  Marlborough,   2  Stark.            * 
As  to  the  pleadings  upon  which  the  ob-  313 ;  Bishop  v.  Chambre,  Moo.  &  M.  116 ; 
jection,  that  the  contract  has  been  al-  overruled  as  to  another  point  in  Jardine 
tered.  may  be  taken,  Cook  v.  Coxwell,  2  v.  Payne,  1  B.  &  Ad.  671. 

Cr.  M.  &  II.  291 ;  Parry  v.  Nicholson.  13 


1  See  Newell  v,  Mayberry,  3  Leigh,  200 ;  Wheelock  v.  Freeman,  13  Pick.  165 ;  Mills 
V,  Starr,  2  Bailey,  359.  So  the  insertion  of  the  words  "  or  his  order  "  in  a  note  sub- 
sequent to  delivery  and  without  the  maker's  consent,  renders  the  note  invaUd.  Bruce 
V,  Westcott,  3  Barbour  Sup.  Ct.  374. 

^  This  has  been  very  generally  regarded  as  the  rule  in  cases  of  promissory  notes 
and  bills  of  exchange.  Bishop  v,  Chambre,  Mood.  &  Mai.  116;  S.  C.  3  Carr.  &  Payne, 
55  ;  Henman  v.  Dickinson,  5  Bingh.  183  ;  Knights  r.  Clements,  3  Nev.  &  P.  376  ;  S; 
C.  8  Adol.  &  £11.  215  ;  Clifford  v.  Parker.  2  Man.  &  Grang.  909  ;  Simpson  v.  Stack- 
house,  9  Barr,  186;  Wilde  v,  Armsby,  6  Gushing,  317,  Per  Metcalf  J. ;  Byleson  Bills, 
(6th  Eng.  ed.)  258,  259 ;  Chitty  on  Bills,  (12th  Am.  ed.)  189,  and  note ;  Hills  v. 
Barnes,  UN.  Hamp.  395. 

Mr  Qreenleaf  thus  states  the  rule  in  reference  generally  to  written  instruments ; — 
"  If,  on  the  production  of  the  instrument,  it  appears  to  have  been  altered,  it  is  tncum- 
bent  on  the  party  offering  it  in  evidence  to  explain  this  appearance.  Every  alteration  on 
the  face  of  a  written  instrument  detracts  from  its  credit,  and  renders  it  suspicious  ; 
and  this  suspicion  the  party  claiming  under  it  is  ordinarily  held  bound  to  remove.'^ 
"  But,"  he  adds,  "  if  any  ground  of  suspicion  is  apparent  upon  the  face  of  the  instru- 
ment, the  law  presumes  nothing,  but  leaves  the  question  of  the  time  when  it  was 
done,  as  well  as  that  of  the  person  by  whom,  and  me  intent  with  which  the  alteration 
was  made,  as  matters  of  fact  to  be  ultimately  found  by  the  jury,  upon  proofs  to  be 
adduced  by  the  party  offering  the  instrument  in  evidence."  1  GreenL  Ev.  §  664.  See 
Mathews  v.  Coalter,  9  Mis.  705. 

In  Hill  V.  Barnes,  11  N.  Hamp.  395,  which  was  the  case  of  an  evident  alteration  in 
the  date  of  a  promissory  note,  Mr.  Chief  Justice  Parker  said : — "  In  the  absence  of 
all  evidence,  either  from  the  appearance  of  the  note  itself,  or  otherwise,  io  show  when 
the  alteration  was  made,  it  must  be  presumed  to  have  been  made  subsequent  to  the 
execution  and  delivery  of  the  note.  This  rule  is  nec:ssary  for  the  security  of  the 
maker,  who  must  otherwise  take  evidence  of  the  appearance  of  the  note  when  it  is 
delivered,  in  order  to  protect  himself  against  alterations  subsequently  made  without 
his  privity."  In  Byles  on  Bills,  (6th  Eng.  ed.)  258,  269,  it  is  said,  »♦  The  burden  of 
explaining  an  alteration  imposes  no  hardship  on  the  plaintiff,  fthe  holder  of  an  alter- 
ed billj  ;  for  if  the  bill  was  altered  while  in  his  hands,  he  may  and  ought  to  account 
for  it ;  if  before,  then  he  took  it  with  a  mark  of  suspicion  on  its  face,  which  ought  to 
have  induced  him  either  to  refuse  it,  or  to  require  evidence  of  the  circumstances 
under  which  the  alteration  was  made."  Park  J.  in  Henman  v.  Dickinson,  6  Bingh. 
183,  said  that  good  sense  pointed  out  this  rule,  inasmuch  as  the  defendant,  who  was 
the  acceptor  of  the  bill  in  suit,  can  have  no  means  of  knowing  the  circumstances  of 
a  subsequent  alteration.  This  same  view  of  the  subject  was  the  taken  by  Gibson  Ch. 
J.  in  Simpson  v.  Stackhouse,  9  Barr,  186.  See  Walters  v.  Short,  6  Oilman,  262 ;  Til- 
lou  V.  Clinton  &  Essex  Mut.  Ins.  Co.,  7  Barbour  Sup.  Ct.  664. 

This  same  rule*  has  been  applied  in  the  case  of  a  guaranty,    Wilde  v,  Armsby,  6 
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By  opxRi-        But  the  cancellation  (d),  loss  or  destruction  (e),  of  an  instrument  by 
TioN  OF       mistake  or  accident^  even  by  a  party  interested,  does  not  in  general 
free  the  other  contracting  party  from  liability  thereon :  although, 

(d)  Raper  r.  Birkbeck.   15  East,  17 ;  («)  Bolton  v.  Bishop  of  Carlisle,  2  H. 

Wilkinson  v.  Johnson,  3  B.  &  C.  428  ;  S.  Bl.  259  ;  Head  v.  Brookman,  3  T.  K.  151 ; 

C.  6  D.  &  R.  403 ;  Novelli  v.  Rossi,  2  B.  &  Totty  v.  Xesbitt.  3  T.  R.  153,  n.  (c). 
Ad.  757. 


Gushing,  314,  was  an  action  on  a  written  guaranty  of  the  payments  of  GJeorge  Win- 
chester &;  Company,  and  it  appeared,  on  the  face  of  the  instrument,  the  signatare  to 
which  was  admitted,  that  the  same  had  been  altered  by  an  interlineation  of  the  words 
*•  and  Company,"  written  in  a  different  handwriting  from  that  of  the  rest  of  the  in- 
strument, and  in  a  different  ink.  It  was  held  to  be  incumbent  on  the  plaintiff  to 
show,  that  the  interlineation  was  made  before  the  instrument  was  executed.  See 
Hemming  v.  Trencry,  9  Adol.  &  Ell.  926.  It  has  also  been  applivd  in  other  cases  of 
contracts.  See  Walters  v.  iShort,  5  Oilman,  252 ;  Tillou  v.  Clinton  &  Essex  Mnt.  Insi 
Co.,  7  Barbour  Sup.  Ct.  Rep.  5()1. 

In  Wilde  v.  Armsby,  supra,  Metcalf  J.  said  ; — "  We  are  not  prepared  to  decide  that 
a  material  alteration,  manifest  on  the  face  of  the  instrument,  is,  in  all  cases  whatso- 
ever, such  a  suspicious  circumstance  as  throws  the  burden  of  proof  on  the  party 
claiming  under  the  instrument.  The  effect  of  such  a  rule  of  law  would  be,  that  if 
no  evidence  is  given  by  a  party  claiming  under  such  instrument,  the  issue  mast 
always  be  found  against  him ;  this  being  the  meaning  of  *'  burden  of  proof."  1  Car- 
tels, 640.  But  we  arc  of  opinion,  upon  the  authorities,  English  and  American,  and 
upon  principle,  that  the  burden  of  proof,  in  explanation  of  the  instrument  in  suit  in 
this  case,  was  on  the  plaintiff.  It  was  admitted  by  his  counsel,  at  the  argument,  that 
the  words  "  and  Co.,"  which  were  interlined  in  the  guaranty,  were  in  a  different  harni- 
vrritlng  from  that  of  the  rest  of  the  instrument,  and  also  in  different  ink.  In  such  a 
case,  the  burden  of  explanation  ought  to  be  on  the  plaintiff;  for  such  an  alteration 
certainly  throws  suspicion  on  the  instrument" 

In  M'Micken  v.  Beauchamp,  2  Miller  (Louis.)  Rep.  where  a  contract  appeared  to  be 
altered  in  a  material  part  bi/  different  ink,  the  Court  took  the  broad  ground,  that  wri- 
tings erased  or  interlined  are  presumed  to  be  false.  See  also  Jackson  v.  Jacoby,  9 
Cowen,  125  ;  Com.  &  Railroad  Bank  of  Vicksburg  v.  Lum,  7  Howard  (Miss.)  414.  In 
Bishop  V,  Chambre,  supra^  the  alteration  was  in  a  different  handwriting  and  with  dif- 
ferent ink.  In  Wilde  v.  Armsby,  tupra^  Metcalf  J.  remarking  further  upon  this 
subject  said ; — "  The  question,  in  the  case  of  a  simple  contract,  seems  to  have  fii^st 
arisen  in  England,  in  the  year  1818,  in  Johnson  ».  The  Duke  of  Marlborough,  2  Stark. 
R.  313,  although  cases  of  altered  deeds  had  arisen  long  before.  And  it  was  said  by 
the  counsel  for  the  plaintiff,  that  it  is  an  established  rule  of  evidence,  in  England,  in 
the  case  of  deeds,  that  an  alteration  in  them  is  presumed  to  be  made  before  tJ^ey  were 
executed.  But  we  have  not  examined  that  question ;  for  we  do  not  consider  it  of  any 
importance,  in  the  present  case.  It  may  be  remarked,  however,  that  the  suggested 
English  rule  as  to  deeds  has  more  than  once  been  disregarded  by  the  courts  in  this 
country.  1  he  first  case,  so  far  as  we  know,  in  which  this  question  of  burden  of  proof, 
or  presumption,  as  to  the  alteration  of  instruments,  arose  in  the  United  States,  was 
in  1782,  in  Morris  v.  Vanderen,  1  Dallas,  64,  where  an  altered  deed  was  given  in  evi- 
dence. McKean  C.  J.  said : — **  An  interlineation,  if  made  after  the  execution  of  a 
deed,  will  avoid  it ;  nor  is  it  to  be  presumed  to  have  been  made  before ;  the  presump- 
tion is  the  contrary,  unless  otherwise  proved."  And  in  Jackson  v.  Osbom,  2  W^endelU 
555,  the  Supreme  Court  of  New  York,  held,  in  a  case  of  a  deed  that,  when  nothing 
appears  but  the  fact  of  an  erasure  or  an  interlineation  in  a  material  part,  of  whicn 
no  notice  is  taken  at  the  time  of  execution,  it  is  a  suspicious  circumstance  which, 
requires  some  explanation  on  the  part  of  the  plaintiff;  thus  applying  to  a  deed  the 
rule  applied  in  England,  and  generally  in  this  country,  to  a  simple  contract.  See 
also  Jackson  9.  Jacoby,  9  Cowcn,  125;  Waring  p.  Smyth,  2  Barbour  Ch.  Rep.  133  ; 
Herrick  v.  Malin,  22  Wendell,  388  ;  Prevost  v.  Gratz,  Peters  C.  C.  369 ;  Davis  v.  OU- 
▼er,  1  Ridgw.  P.  C.  15."  In  Acker  v.  Ledyard,  8  Barbour  Sup.  Ct  614,  the  same  rule 
was  again  asserted  as  that  stated  above  in  Jackson  v.  Osborn. 

But  in  Tatham  v.  Catamore,  5  Eng.  Law  &  Eq.  Rep.  349,  Lord  Campbell  said  ;— "  A 
deed  cannot  be  altered  after  it  is  executed  without  fraud  and  wrong;  and  the  pre- 
sumption is  against  fraud  or  wrong."  And  in  this  case  it  was  held  that  the  pre- 
sumption is,  t-hat  an  erasure  or  interlineation  in  a  deed  was  made  at  the  time  of  the 
execution  of  the  deed.  See  also  Beaman  v.  Russell,  20  Vermont,  206 ;  1  GreenL  Er. 
§  664.    In  Coke  Litt.  226  b.,  it  is  said,  that  "  anciently,  if  a  deed  appeared  to  \» 
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a?  we  have  seen,  a  party  to  a  negotiable  bill  or  note,  cannot  sue  Bt  ofesa. 
thereon  without  producing  it  at  the  trial  (/).  ^i^  op 

Lastly:  if  parties  enter  into  an  agreement,  and, before  any  breach      ^ 

(/)    Ramuz  v.   Crowe,   1   Excli.   167 ;  Wain  v.  Bailey,  10  A.  &  E.  16. 

razed  or  interlined  in  places  material,  the  judges  adjudged  it  to  be  void.  But  of 
later  times  the  judges  have  left  that  to  the  juries  to  say  whether  the  razing  or  inter- 
lining was  before  the  delivery."  In  a  note  upon  this  passage,  in  Hargrave  dc  Butler's 
edition  of  Coke  upon  Littleton,  it  is  laid  down,  that  **  the  interlineation  is  to  be  pre- 
sumed, if  the  contrary  be  not-proved,  to  have  been  made  at  the  time  of  making  the 
deed."  See  also  Trowell  v.  Castle,  1  Keb.  22 ;  Bailey  v.  Taylor,  11  Conn.  534,  Per 
Williams  C.  J. ;  Fitzgerald  v.  Fauconberg,  Fitzg.  207,  213  ;  Speake  v.  United  States,  9 
Cranch.  37  ;  Wickes  v.  Caulk,  5  Harr.  <fe  John.  11 ;  Simpson  v.  Stackhouse,  9  Barr,  186. 

The  question  as  to  the  burden  of  proof  to  show  and  explain  an  alleged  alteration 
in  a  note,  by  which  the  time  of  payment  was  extended,  was  raised  in  Davis  t>.  Jenney, 
1  Metcalf,  221.  The  Court  there  held,  that  the  burden  of  proof  is  on  the  defendant 
to  show  the  alteration.  And  in  that  case  Mr.  Chief  Justice  Shaw  said ; — "  The  proof 
or  admission  of  the  signature  of  a  party  to  an  instrument  is  prima  facie  evidence, 
that  the  instrument  written  over  it,  is  the  act  of  the  party  ;  and  this  prima  facie  evi- 
dence will  stand  as  binding  proof,  unless  the  defendent  can  rebut  it  by  showing,  fh>m 
the  appearance  of  the  instrument  itself,  or  otherwise,  that  it  has  been  altered."  But 
on  the  question,  whether,  in  the  absence  of  other  evidence,  the  presumption  would  be 
that  the  alteration  was  made  after  the  signature  of  the  instrument,  though  raised 
and  discussed,  the  court,  stating  its  importance,  gave  no  opinion.  See  also  Pullen  v. 
Hutchinson,  25  Maine,  254:. 

In  some  cases  it  has  been  held  that  if  the  alteration  is  against  the  interest  of  the 
party  deriving  title  from  the  instrument,  as  if  it  be  a  note  altered  to  a  less  sum,  the 
law  does  not  so  far  presume  that  it  was  improperly  made,  as  to  throw  on  him  the 
burden  of  accounting  for  it.  See  Bailey  v.  Taylor,  11  Conn.  531,  where  the  whole 
subject  is  thoroughly  discussed  by  Mr.  Chief  Justice  Williams;  Den  v,  Farlee,  1  Za- 
bris.  279;  Coulson  v.  Walton,  9  Peters,  (U.  S.)  789  ;  1  Greenl.  Ev.  §  504;  Bowers  v. 
Jewell,  2  N.  Uamp.  54:3  ;  Wilson  v.  Henderson,  9  Smedes  &  Marsh.  375. 

There  are  also  many  other  cases  which  shew  that  the  rule  above  stated,  that  an 
alteration  in  an  instrument,  by  erasure,  interlineation,  &c.,  is  presumed  to  have  been 
made  after  execution,  docs  not  meet  with  universal  assent.  Cumberland  Bank  v.  Hall, 
1  Halst.  215;  Clark  v.  Rogers,  2  Greenl.  U7 ;  Prevost  i;.  Gratz,  6  Wheat.  481,  502  ; 
Heffelfinger  v.  Shute,  16  Serg.  &  R.  47  ;  Cowen  &  Hill's  notes  to  Phillips'  Ev.  Part  2, 
pages  299,  300  ;  Sayer  v.  Reynolds,  2  South.  737  ;  Rankin  v.  Blackwell,  2  Johns.  Cas. 
198,  2(X);  Davis  v.  Jenny,  1  Met.  221 ;  Gooch  v.  Bryant,  13  Maine,  390;  Beaman  v, 
Russell,  20  Vermont,  205 ;  North  River  Meadow  Co.  v.  Shrewsbury  Church,  2  New 
Jersey,  424 ;  Mathews  v.  Coalter,  9  Mis.  705 ;  Finney  v.  Turner,  10  ib.,  207  ;  Wilbur 
i;.  Wilbur,  13  Metcalf,  405. 

It  seems  to  be  properly  a  .question  for  the  jury,  whether  the  alteration  was  before 
or  after  the  execution  of  an  instrument,  and  whether  made  with  or  without  the  assent 
of  the  adverse  party.  Cumberland  Bank  v.  Hall,  1  Halst.  216 ;  Bailey  v,  Taylor,  11 
Conn.  531 ;  Heffelfinger  v.  Shute,  16  Serg.  &  Rawle,  44;  Commissioners  v.  Hannion,  1 
Nott  &  M'Cord,  554 ;  Barrington  v.  Bank  of  Washington,  14  Serg.  &  R.  405  ;  Wilkes 
V.  Caulk,  5  Har.  &  Johns.  36  ;  Smith  v.  Fenner,  1  Gallis.  170;  Penny  v,  Corwithe,  18 
Johns.  499 ;  Fowle  v.  Smith,  argued  and  decided  in  Mass.  Essex  County,  Nov.  Term  S. 
J.  C,  1836;  Nazro  v.  Fuller,  24  Wend.  874  ;  Com.  &  llaib-oad  Bank  of  Vicksburg  v. 
Lum,  7  Howard,  (Miss.)  414;  Hills  v.  Barnes,  11  N.  Hamp.  397;  Gooch  v.  Bryant,  13 
Maine,  390 ;  Beaman.  v.  Russell,  20  Vermont,  205 ;  Smith  v.  McGowan,  3  Barbour 
Sup.  Ct.  404 ;  Acker  v.  Ledyard,  8  Barbour  Sup.  Ct.  514 ;  Kimball  v.  Lawson,  2  Ver- 
mont, 138;  Hudson  V.  Reel,  5  Barr,  279;  Wilson  v.  Henderson,  9  Smedes  &  Marsh. 
375  ;  Porter  v.  Doby,  2  Rich.  Eq.  49  ;  Tillou  v.  Clinton  &  Essex  Mut.  Ins.  Co.,  7  Barbour 
Sup.  Ct.  564 ;  PuUen  v.  Hutchinson,  25  Maine,  249 ;  Tatham  v.  Catamore,  5  Eng.  Law 
&  Eq.  Rep.  349. 

In  Beaman  v.  Russell,  20  Vermont,  205,  it  was  held  that  the  court  upon  the  usual 
proof  of  the  execution  of  the  instrument,  should  admit  in  evidence,  without  reference 
to  the  character  of  any  alterations  upon  it,  leaving  all  testimony  in  relation  to  such 
alteration  to  be. given  to  the  jury,  and  passed  upon  by  them,  under  proper  instruc- 
tions from  the  court  upon  any  given  state  of  facts.  The  nature  and  amount  of  evi- 
dence, necessary  to  warrant  a  jury  in  finding  that  the  alteration  was  made  under 
such  circumstances  as  not  to  vitiate  the  instrument,  will  depend  upon  the  nature  of 
the  alteration,  and  the  facts  of  each  case.    See  Carriss  v,  Tattersall,  2  Man.  &  Grang. 
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By  opbba-    thereof,  they  enter  into  a  new  agreement  varying  the  former  in  an 
TioN  OF       essential  particular,  such  substituted  contract  may  be  pleaded  in 

answered  to  an  action  on  the  original  agreement  Q). 
^■^"^'^"^^  And  if,  after  an  agreement  is  complete,  it  be  materially  altered, 
so  that,  in  substance,  a  new  agreement  is  made ;  such  agreement 
must  be  re-stamped,  even  although  the  alteration  was  made  by  con- 
sent of  both  parties ;  unless  such  alteration  was  made  merely  in 
correction  of  an  error,  and  in  furtherance  of  the  original  object  and 
intention  of  the  parties  (A). 

6.  Another  Action  pending — Judgment  recovered- 
Pendency  1.  The  mere  pendency  of  an  action  for  the  recovery  of  a  debt  or 
acttwi^mav  ^^^^g^s>  ^^^s  not  operate  as  an  extinguishment  of  the  contract  up- 
be  pleaded  ^^  which  the  right  to  such  debt  or  damages  is  founded  (t).  But  the 
in  abate-  law  abhors  multiplicity  of  actions,  and  declares  that  a  man  is  not 
^^^^         to  be  twice  vexed  for  the  same  cause  (J).     And,  accordingly,  where 


(g)  Per  Cur.,  Taylor  v.  Hillary,  1  Cr.  (t)  Harley  v.  Greenwood,  5  B.  &  Aid. 

M.  &  R.  741,  743.          •  101. 

(A)    Ante,    125;    Cole    v.    Parkin,   12  (f)    Hob.    137;    RawUnson   ».  Orid, 

East,  471 ;  Robinson  v.  Touray,  15  East,  Garth.  9G. 
217. 


890 ;  Whitfield  v.  CoUingwood,  1   Carr.  &  Kirw.  325 ;  Wilde  v.  Armsby,  6  CushiBg, 
318 ;  Wilson  v.  Henderson,  9  Smedes  &,  Marsh.  375. 

In  some  cases  it  has  been  left  to  the  jury  to  decide  upon  the  character  and  effect  of 
the  alteration  from  an  inspection  of  t'-ie  instrument  itself.  See  Bishop  v.  Chambre,  3 
Carr.  &  Payne,  55  ;  Taylor  v.  Mosely,  6  Carr.  <fe  Payne,  273 ;  Beaman  v.  Russell,  20 
Vermont,  205  ;  Hills  v.  Barnes,  UN.  Hamp.  395,  397;  Gooch  r.  Bryant,  13  Maine, 
390. 

In  Crabtree  v.  Clark,  20  Maine,  337,  it  was  held,  that  where  the  note  in  suit  appears-' 
from  inspection  to  have  been  altered,  and  the  jury  are  of  opinion  that  the  alteration 
was  made  after  the  execution  of  the  note,  it  will  he  their  duty  to  return  their  Terdict 
for  the  defendant.  But  whether  altered  subsequently,  or  not,  is  a  question  for  the 
jury,  if  no  explanatory  testimony  is  introduced.  The  jury  arc  not  to  be  instructed 
as  matter  of  law,  that  if  not  accounted  for  by  the  plaintiff,  the  note  is  Toid.  If  tie 
note  is  written  partly  by  one  hand,  and  finished  by  another,  with  different  ink,  this 
does  not  furnish  prima  facie  evidence,  that  the  note  was  fraudulently  altered.  So  it 
has  been  held  that  the  fact  that  a  deed  is  written,  in  two  different  kinds  of  ink,  or 
that  the  grantee's  name  is  written  over  on  the  erasure  of  another  name,  is  not  suffi- 
cient to  exclude  the  deed  as  evidence,  nor  is  it  prima  facie  evidence  of  an  alteration, 
but  the  question  may  be  left  to  the  jury,  and  these  circumstances  may  be  explained 
by  the  party  offering  the  deed,  either  before  or  after  it  is  i*ead.  Smith  v.  McGowan, 
3  Barbour  Sup.  Ct.  404.  See  M'Micken  v.  Beauchamp,  &  Wilde  t;.  Armsby,  nipn; 
Knights  V.  Clements,  8  Adol.  <fe  Ell.  215. 

A  material  alteration  in  a  deed  of  land,  while  in  the  possession  of  the  grantee,  if 
prima  facie  fraudulent,  and  is  presumed  to  have  been  made  by  the  grantee  himi»elf. 
Chesley  v.  Frost,  1  N.  Hamp.  145.  Such  alteration  does  not  divest  a  title  once  fixe! 
Che-ssman  V.  Whittemore,  23  Kck.  231;  Hatch  t;.  Hatch,  9  Mass.  307,  311.  But  it 
avoids  the  deed  so  far  that  no  action  can  be  sustained  upon  it.  Waring  r.  Smyth,  2 
Barbour  Sup.  Ct.  114;  Agriculturist  &c.  Co.  v.  Fitzgerald,  4  Eng.  Law  &  Eq.  Rep. 
211 ;  Wallace  v.  Harmstad,  15  Penn.  State  Hep.  462. 

For  other  cases  affecting  the  point  stated  in  the  text  see  Warren  v.  Layton,  3  Harr. 
404  ;  Davis  v.  Carlisle,  6  Alabama,  707  ;  Reunion  v.  Crane,  4  Blackf.  466 ;  I'ullen  c. 
Shaw,  3  Dev.  238  ;  Humphreys  v,  G  willow,  13  N.  Hamp.  385  ;  Ranken  i;.  Blackwell,  i 
John.  Cas.  198;  Barrington  v.  Bank  of  Washington,  14  Serg.  &  R.  405 ;  Tedlie  v.  KU, 
2  Kelly.  128. 

In  reference  to  alterations  by  erasures  and  interlineations  in  a  will  see  WikolTs 
Appeal,  15  Penn.  State  Rep.  281 ;  Tatham  r.  Catamorc,  5  Eng.  Law  &  Eq.  Rep.  349, 
Per  Lord  Campbell  C.  J. ;  Shallcross  v.  Palmer,  6  Eng.  Law  &  Eq.  Rep.  155. 
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a  second  suit  for  the  same  cause  is  instituted,  the  pendency  of  the  A  kotheb 
former  suit  may  be  pleaded  in  abatement  thereof  (k).     And  if  both   action 
actions  are  brought  in  the  Courts  at  Westminster,  this  will  be  a     ' 
good  plea,  whether  the  first  action  be  in  another,  or  in  the  same 
Court  (l).^ 

In  order,  however,  to  make  this  a  good  plea,  it  must  appear  that 
the  cause  of  action  is,  in  both  cases,  indentical.  And,  therefore, 
where  to  an  action  by  the  assignees  of  a  bankrupt  for  goods  sold 
by  the  bankrupt,  alleging  promises  made  to  him  before  his  bank- 
ruptcy, and  also  on  an  account  stated  with  the  plaintiffs  as  *^assig'n-  r  oggy  *| 
ees,  the  defendant  pleaded  the  pendency  of  a  former  action  brought 
by  the  bankrupt  upon  the  same  promises,  before  his  bankruptcy ; 
this  was  held  to  be  a  bad  plea  (m).  And,  again,  as  the  principle  of 
this  plea  is,  that  the  same  party  is  not  to  be  twice  harrassed  for  the 
same  cause,  it  is  held  that,  in  an  action  on  a  contract  against  A.,  he 
cannot  plead  in  abatement  the  pendency  of  another  action  for  the 
same  cause  against  B.  (n). 

Nor,  where  the  defendant  has  nonprossed  the  plaintiff  in  the  for- 
mer action,  can  he  plead  the  pendency  of  that  action  to  another  ac- 
tion for  the  same  cause  (p). 

And  the  pendency  of  a  suit  in  an  inferior  court,  cannot  be  plead-  Aliter, 
ed  to  an  action  in  one  of  the  Courts  at  Westminster,  for  the  recovery  where  ac- 
of  the  same  demand  (p).  f^Tni.. 

ferior 

2.  When  £k  judgment  has  been  already  obtained,  in  a  prior  action  court 

by  the  plaintiff"  against  the  defendant,  for  the  identical  demand.  When 

transit  in  rem  judicatam ; — the  cause  of  action  is  changed  into  mat-  J^^K™*''^* 

ter  of  record,  and  the  inferior  remedy  is  merged  in  the  higher  (q).  mav  be 

In  such  a  case,  therefore,  the  creditor  can  no  longer  sue  upon  the  pleaded  in 

original  promise  or  demand,  even   although  it  accrued  upon  a  spec-  ^^' 
ialty ;  and  if  he  do  so,  the  defendant  may  plead  in  bar,  that  the 
plaintiff*  has  already  recovered  judgment  against  him  for  the  same 
cause  of  action  (r).'-* 

(k)  Com.  Dig.  «  Abatement,"  (II.  24)  ;  W.  494,  504. 
Bac.  Abr.  "  Abatement,"  (M.)  {r)  lb.    See  also  Todd  v.  Stewart,  9  Ql 

(Z)  lb.  B.  7o9;   S.  C.    (in   error),  Id.   767;    per 

(m)  Biggs  V.  Cox,  4  B.  &  C.  920.  Bayley,  B.,  in  Siddall  v.  Rawcliff,  1  C.  & 

(n)  Henry  v.  Goldney,  15  M.  «&  W:  494.  M.   490.    This    defence    should   now   be 

As  to  when  the  Court  will  stay  the  pro-  pleaded  specially.     Plea,  that  in  a  former 

ceedings  in  a  second,  owing  to  the  pen-  action  defendant  paid  a  sum  into  Court, 

dency  of  a  former  action,  see  Ilaigh  v.  with    costs,    in    satisfaction.    Power    v, 

Paris,  16  M.  &  W.   144;  Sowter  v.  Dun-  Butcher,  10  B.  &  C.  329.     A  cognovit  for 

ston,  1  M.  &  R.  o(")S.  part  only  of  a  larger  sum  due,  secured 

(o)  Pepper  v.  Whalley,  3  Dowl.  579.  by  a  promissory  note,  and  a  receipt  for 

(p)  Laughton  v.   Taylor,  6  M.  &  W.  debt  and  costs,  bar  a  second  action  on 

69o  ;  Com.  Dig.,  supra.,  the  note ;  ace  SiddoU  v,  llawcliif,  supra, 
{q)  Per  Cur.,  King  v,  Hoare,  13  M.  & 


1  See  Parker  r.  Colcord,  2  N.  Ilamp.  36. 

*  An  indorsee  of  a  note  was  sued  by  the  holder,  and  judgment  obtained  against 
him  for  $917,  on  account  of  which  he  paid  $330,  to  the  holder,  and  then  brought  an 
action  for  ftwney  paid  against  his  indorser,  and  recovered  that  amount.  He  then 
subsequently  made  further  payments  on  account  of  the  judgment  against  him, 
amounting  to  $378,  and  again  sued  his  indorser  in  an  action  for  tMney  paid  to  bis  , 
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JuDOKENT        So,  a  judgment,  even  without  satisfaction,  recovered  against  one 
BBcovEBED.  q{  ^^q  joiTit  dcbtoFs,  is  &  good  bar  to  an  action  against  the  other  («). 
^'■^"^^"^*^       And  if  the  cause  of  an  action  in  two  suits  were  identical,  a  judg- 
ment recovered  was  always  held  to  be  a  defence,  although  the  forms 
of  action  might  be   different  (t).^     But  this   rule  is  now   of  little 
importance. 

Where  the  declaration  in  the  first  action  was  framed  so  as  to  ad- 
mit of  evidence  of  debts  then  existing,  but  which  are  sought  to  be 
recovered  in  the  second  action,  and  the  defendant  suffered  judgment 
[  **688  J  by  default  in  the  first  action,  it  will  be  presumed  ^against  the  plain- 
tiff, that  he  recovered  such  debts  therein  (w).  And  where  a  precise 
issue  id  joined  between  the  parties,  and  found  by  the  jury,  the  judg- 
ment thereon  will  be  a  bar  to  a  second  action  for  the  same  cause, 
although  the  party  against  whom  the  issue  was  joined,  offered  no  evi- 
dence in  support  thereof  at  the  trial  of  the  former  action  (a:). 

And  so,  if  the  plaintiff  has  sued  the  defendant  in  the  County 
Court,  and,  in  order  to  bring  the  case  within  the  jurisdiction  of  that 
Court,  has  abandoned  part  of  his  claim ;  judgment  recovered  in 
that  suit,  will  be  a  bar  to  any  action  which  he  may  bring,  to  recover 
the  part  so  abandoned  (y). 
When  it  is  But  if  it  appear  that  the  plaintiff  could  not  recover  full  com  pen- 
no  bar.  sation  on  the  record  in  the  former  action,  a  verdict  and  judgment 
in  such  action  will  be  no  bar  to  a  second  action  for  the  same  cause- 
Thus,  in  Hadley  v.  Green  (2),  it  appeared  that  a  landlord  sued  his 
tenant  for  rent,  and  on  the  money  counts,  and  gave  particulars  on 
the  count  for  money  had  and  received,  for  the  value  of  a  quantity 
of  stone  which  was  alleged  to  have  been  quarried  and  carried  away 
by  the  defendant.  At  the  trial  he  took  a  general  verdict,  but  for 
the  amount  of  the  rent  only ;  and  he  afterwards  brought  an  action 
against  the  defendant,  for  quarrying  and  carrying  away  the  same 
stone  ;  and  it  was  held,  that  the  recovery  in  the  first  action  was  no 
bar  to  the  plaintiff' 's  recovering  in  the  second;  because,  on  the 
count  for  money  had  and  received,  he  could  not  receive  full  com- 
pensation for  the  wrong  complained  of  (a).  And  so  it  has  been 
held,  that  the  fact  of  the  plaintiff  having, — in  an  action  brought 
against  him  by  the  defendant,  to  recover  a  sum  agreed  to  be  paid 

(«)  King  r.  Hoare,  *tt/>ra.  (x)  Kastmure  v.  Lawes,  7   Scott,  461, 

(/.)  Sla"  "  ------        --        .-      ^  -.  -     -- 

«*  Action, 

2B1. 

286. 

(u)  Lord  Bagot  v.  Williams,  3  B.  &  C.         (a)  Per  Lord  Lyndhurst,  Id.  375. 
235 ;  S.  C.  o  D.  &  11.  87. 


use  for  the  latter  amount ;  and  it  was  held,  that  such  a  suit  would  lie  for  CTcry  pay- 
ment made  with  a  bond  fide  intent  of  reducing  the  debt,  and  that  the  former  recorery 
was  no  bar  to  the  second  action  for  the  subsequent  payment,  although  the  evidence 
in  both  actions  is,  in  fact,  the  same,  Tiz. ;  the  proof  of  the  liability  of  the  defendant 
as  indorser,  the  former  recovery  not  having  been  upon  the  not«,  but  for  monev  paid. 
Butler  V.  Wright.  2  Wend.  369  ;  S.  C,  6  Id.  284,  in  the  Court  of  Errors. 

1  See  Rice  v.  King,  7  Johns.  20 ;  Johnson  v.  Smith,  8  Johns.  383  ;  Price  p.  Boyd,  1 
Dana,  434  ;  Cutler  v.  Cox,  2  Blackf.  178 ;  Livermore  v.  Hershell,  3  Pick.  33 ;  Jones  «. 
M'Ncil,  2  Bailey,  466,  477;  Belch  v,  Hallowman,  2  Hayw.  328  j  Jones  v,  Scrirea,  S 
Johns.  453 ;  Cist  f^.  Leigler,  16  Serg.  &  Rawle,  283. 
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for   the  manufacture  of  a  specific  chattel, — given  evidence  of  a  Judomkkt 
breach  of  the  defendant's  contract  in  reduction  of  damages ;  does  ^«^ov*»Js»- 
not  preclude  him,^tho  plaintiff,  from  afterwards  suing  the  defendant, 
to  recover  such  damages  agaiast  him  for  his  breach  of  that  con- 
tract, as  could  not  haveT)een  allowed  in  the  former  action  (6). 

So,  if  it  appear  that  the  ground  of  the  former  verdict  was,  that 
the  action  was  prematurely  brought, — ^as  in  the  case  of  an  action 
brought  for  the  price  of  goods,  before  the  credit  had  expired, — 
such  verdict  will  not  prevent  a  recovery  in  a  subsequent  action  for 
the  same  cause,  which  is  brought  in  due  time  (c). 

And  so,  where  the  plaintiff  recovers  only  nominal  damages  in  the 
^first  suit,  by  reason  of  a  technical  objection  precluding  inquiry  as  [  *689  J 
to  the  amount  due,  a  second  action  is  not  barred.  Therefore,  where 
in  an  action  on  contract,  which  was  improperly  brought  against  an 
administratrix,  she  pleaded  in  abatement  that  others  were  jointly 
liable,  but  failed  to  prove  her  plea ;  and  the  plaintiff,  in  coDse- 
quence  thereof,  recovered  a  verdict,  with  Is.  damages ;  it  was  held, 
that  such  verdict  did  not  bar  the  plaintiff  from  recovering  against 
the  other  contractors  (cf). 

So  where  one  of  three  joint  covenantors  gave  a  bill  of  exchange 
for  part  of  a  debt  secured  by  the  convenant,  on  which  bill  judg- 
ment was  recovered :  it  was  held,  in  an  action  of  covenant  agciinst 
the  three,  that  such  judgment  was  no  defence ;  for  though  it  was 
stated  in  the  plea  that  the  bill  was  given  in  payment  and  satisfac- 
tion of  the  debt,  it  was  not  averred  that  it  had  been  accepted  in  sat* 
isfaction,  or  that  it  had,  in  fact,  produced  it  (e).^ 

And  a  judgment  recovered  against  one  of  two  joint  and  several 
debtors,  is  no  bar  to  an  action  against  the  other,  unless  such  judg- 
ment has  been  satisfied  (/). 

If  the  plaintiff  has  previously  sued  the  defendant  upon  the  same  Effect  of 
supposed  causes  of  action,  and  judgment  has  been  given  for  the  de-  T®?^^^ 
fendant  in  that  suit,  the  plaintiff  cannot  have  a  second  action  for 
the  same  cause  (^)  :  and  in  such  case,  the  former  verdict  operates 
against  the  plaintiff  as  an  estoppel  (A).^ 

(b)  Mondel  v.  Steel,  8  M.  &  W.  8-58 ;  (e)  Drake  v.  MitcheU,  3  East,   264. 

and  see  ShadweU  ».  Hutchinson,  2  B.  «fc  (f)  King  w.  Hoare,  13  M.  &W.  494; 

Ad.  97.  Lechmere  v.  Fletcher,  1  C.  &  M.  623,  636. 

(e)  Palmer  v.  Temple,  9  A.  &  E.  608,  (g)  Overton  v,  Harvey,  9  C.   B.  324, 

621.  33 <  ;  and  see  Vin.  Abr.  tit.  "Judgment," 

(d)   Godson  V.   Smith,   2   Moore,   167 ;  (Q.  4)  ;  Lampen  v.  Kedgewin,  1  Mod,  207. 

Ferrers  v.  Arden,  Cro.  KL  668  ;  2  Saund.  (h)  Vooght  v.  Winch,  2  B.  &  Aid.  662. 
47 ;  Lechmere  v.  Fletcher,  1  C.  &  M.  623. 


1  Former  recovery  for  the  same  debt  may  be  pleaded  by  partners,  though  the  recovery 
was  against  one  only.    CoUyer,  Tartn.  (Am.  ed.  1863,)  §  765. 

So  a  judgment  against  one  on  joint  debt  merges  the  demand  and  bars  action 
against  the  other.  Collyer,  Partn.  (Am.  ed.  1853,)  §  767,  and  note.  And  this  is  so 
although  the  latter  was  a  dormant  partner ,  and  not  known  to  be  liable  when  first  action 
brought,  lb.  §  757,  and  note.  It  is  otherwise,  however,  where  the  former  judgment 
dr  recovery  wa«  had  against  one  of  several  Jointly  and  severally  liable.  lb.  §  767,  and 
note. 

*  The  former  venlict  is  conclusive  only  as  to  the  facts  directly  and  distinctly  put 
in  issue,  and  the  finding  of  which  must  have  been  necessary  to  uphold  the  verdict. 
Spooner  v.  Davis,  7  Pick.  Ii7 ;  Smith  v.  Sherwood,  4  Conn.  276 ;  Dennison  v.  Hyde,  6 
Conn.  608 ;  Hopkins  v,  Lee,  6  Wheat  109 ;  Gilbert  p.  Thompson,  Sup.  Jad.  Ct«  Mass. 
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JxTDGMKNT        So,  where  a  verdict  passes  against  a  defendant  npon  a  plea  of  set-. 
xBoovxB>o.  Qff^  lie  is  estopped  from  setting  up  the  same  demand  in  a  fresh  ac- 

judgment.  Considerable  doubt  appears  still  to  exist  on  the  question,  whether 
a  judgment  recovered  in  a  foreign  court  is  conclusive  between  the 
parties,  or  is  subject  to  be  re-agitated  in  the  courts  of  this  country 
(k).  But  the  better  opinion  would  seem  to  be,  that  if  a  question  has 
been  decided  by  such  a  Court,  between  parties  properly  brought  be- 
fore it,  this  will  preclude  an  inquiry  in  our  courts  into  the  merits 
of  the  case,  upon  the  facts  so  found;  for  this  reason,  that  whatever 
constituted  a  defence  in  the  foreign  court,  ought  to  have  been  plead- 

[  *690  ]  ed  there  (I).  And  this  seems  to  *be  consistent  with  the  doctrine 
laid  down  by  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  case  (m), 
namely;  that  the  judgment  of  a  Court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar ;  or,  as  evidence,  conclusive, 
between  the  same  parties,  upon  the  same  matter  <lirectly  in  ques- 
tion in  another  court. 
Thus,  in  the  case  of  the  condemnation  of  a  ship,  the  sentence  of 

(i)  Eastmure  v.  Lawes,  7  Scott,  461.  7  Scott,  147, 167. 
As  to  pleading,  that  the  plaintiff  had        (2)  See  per  Cur.,  Henderson  r.  Hender- 

judgment  on  a  claim  of  set-off,  in  the  son,  6  Q.  B.  288,  298,  299. 
County   0  ourt,  see  Stanton  v.  Styles,  5        (m)  20  Howell's  State  Trials.  53S :  see 

Exch.  678.  also  Bui.  N.  P.  244 ;  PhUlips  ».  Hunter, 

(k)  Per  Tlndal,  C.  J.,  Smith  v,  Nichols,  2  H.  Bl.  402. 

Suff.  March  T.  1862.  Sec  Tyler  v,  Hammond,  11  Pick.  193 ;  Blake  v.  Clark,  6  GreenL 
436 ;  Shafer  v,  Stonebrakcr,  4  GiU  &  Johns.  366 ;  3  PhlL  Ev.  (Cowen  &  Hill's  notesj 
Pt.  2,  p.  826. 

The  fVill  advantage  of  such  verdict  can,  however,  in  general  be  derived  only  tnm 
pleading  it  Because,  if  a  matter  be  expressly  affirmed  or  denied  by  one  party,  and 
the  other  intends  to  meet  it  by  a  former  verdict  on  the  same  matter,  he  may  offer 
that  verdict  to  the  Court,  and  it  shall  be  a  conclusive  bar.  But  if  he  chooses  to  sub- 
mit the  former  verdict  in  evidence  to  the  jury,  they  may  weigh  it  as  they  weigh  other 
evidence,  and  they  are  not  estopped  to  find  the  truth  against  it  Howard  v.  Mitchell, 
14  Mass.  241 ;  Trevivian  v.  Lawrence,  1  Salk.  277 ;  Wood  v.  Jackson,  8  Wend.  1 ; 
Jackson  v.  Wood,  3  Wend.  27 ;  Church  v,  Leavenworth,  4  Day,  274 ;  Canaan  v.  Green 
Woods  Turnpike,  1  Conn.  1 ;  Edwards  v.  M'Connell,  1  Cooke,  306 ;  Towns  r.  Xims.  o 
N.  Haaip.  259  ;  1  Stark.  Ev.  (5th  Am.  ed.)  200,  201 ;  2  Id  206  ;  Wright  v.  Butler.  6 
Wend.  288,  289 ;  Vooght  v.  Winch,  2  Barn.  &  Aid.  662 ;  Speake  v.  Kichaids,  Hok 
206,  207 ;  Outram  v.  Morewood,  3  East,  366  ;  Shafer  9.  Stonebraker,  4  Gill  &  Johns. 
369.  Contra,  Duchess  of  Kingston's  Case,  11  State  Tr.  201 ;  Bird  v.  Bandall,  3  Burr. 
1346.  See  also  Cist  v.  Leigler,  16  Sorg.  &  R.  282,  286  ;  Kilheffer  v.  Herr,  17  Serg.  & 
R.  319,  322;  Marsh  v.  Pier,  4  Rawle,  273;  Cleaton  «.  Chambliss,  6  Rand.  b6.  94; 
Pioquet  V,  M'Kay,  2  Blackf.  465 ;  EstiU  v.  Taul,  2  Yerger,  467  ;  Betts  c  Starr,  5  Conn. 
660 ;  Cowen  &  Hill's  notes  to  Phil.  Ev.,  Pt.  2,  page  804,  et  seq.,  note  668,  to  page  322, 
But  where  the  assurance  and  title  to  property  are  founded  on  the  verdict,  and  the 
party  has  no  opportunity  of  pleading  it,  the  jury  cannot  find  i^ainst  it  Adams  r. 
Barnes,  17  Mass.  365 ;  Howard  v.  Mitchell,  14  Mass.  241 ;  Commonwealth  r.  Pejepscat 
Proprietors,  10  Mass.  156  ;  Trevivian  v,  Lawrence,  1  Salk.  277  ;  Jackson  v.  Wood,  S 
Wend.  1 ;  1  Stark.  Ev.  803,  304 ;  Adams  v.  Broughton,  2  Str.  1078 ;  Kel.  68.  In  ac- 
tions of  assumpsit,  &c.,  where  the  party  has  no  opportunity  to  plead  the  former  ver- 
dict as  an  estoppel,  the  record  thereof  may  be  given  in  evidence,  and  is  conclusive 
and  binding  on  the  party,  the  Court  and  the  jury,  as  to  every  fact  in  issue,  and  dis- 
tinctly decided  by  the  former  verdict  Wright  v.  Butler,  6  Wend.  238,  289  ;  Gardner 
v:  Buckbee,  3  Cowen,  120 ;  Train  v.  Gold,  6  Pick.  389  ;  Young  v.  Black,  7  Cranch,  565 ; 
2  Stark.  Ev.  (6th  Am.  ed.)  707  ;  Kitchen  v.  Campbell,  3  Wils.  304.  See  Kilheffer  r. 
Herr,  17  Serg.  &  Rawle,  319,  322 ;  Cowen  &  Hill's  notes  to  Phil.  Ev.,  Part  2,  p.  30S, 
et  teq.  Contra,  Church  v.  Leavenworth,  4  Day,  274.  So  the  former  verdict  and  judg- 
ment are  sometimes  conclusive  when  given  in  evidence  under  the  general  issue  in  &n 
action  of  debt    2  Stark.  Ev.  tdn  supra. 
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a  foreign  Court  of  Admiralty,  of  competent  jurisdiction,  is  binding  Judgmekt 

upon   all  parties,  and  in  all  countries,  as  to  the  existence  of  the  ^"«^^™*»- 

facts  upon  which  the  condemnation  proceeded  (n).^    But  it  is  at  the 

same  time  well  established  that,  in  order  to  conclude   the  parties 

from  contesting  the  ground  of  condemnation  in  an  English  court  of 

law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence ; 

and  that  it  must  not  be  left  uncertain,  or  to  be  collected  by  inference 

only,  whether  the  ship   was  condemned   upon  one  ground,  which 

would  be  a  just  cause  of  condemnation  by  the  law  of  nations ;  or 

on  another,  which  would  amount  only  to  a  breach  of  the  municipal 

regulations  of  the  condemning  country  (o). 

So,  if  a  party  rely  upon  a  verdict  and  judgment  in  his  favor,  re- 
covered in  one  of  our  colonies,  and  affirmed  by  the  Queen  in  Coun- 
cil, he  must,  in  order  to  prevent  the  question  from  being  again 
investigated  in  an  English  court,  show  by  his  plea,  that  the  judg- 
ment was  final  and  conclusive  in  the  colony  itself,  so  as  to  bar  the 
plaintiff  from   maintaining   another  action   there  {p)?    And  if  it 

(n)  2  Smith,  L.  C.  452.  (p)  Smith  p.  Nichols,  7  Scott,  147,  rec- 

(o)  Per  Tindal,  C.  J.,  in  Dalgleish  v,  ognizing  Plummer  ».  Woodburne,  7  D.  & 

Hodgson,  7  Bing.  495,  50i  ;  a  C.  5  M.  &  R.  25 ;  S.  C.  4  B.  &  C.  625. 

P.  4U7. 

1  Per  MarshaU,  C.  J.,  in  The  MAry,  9  Cranch,  126, 144 ;  Baudac  v.  Nicholson,  4  Mil- 
ler, (Lou.  R.)  81—86  ;  Thomas  v.  Southard,  2  Dana,  475,  482  ;  Story,  Confl.  Laws.  (2d 
«d.)  -4  91,  c<  seq.;  Crondson  v,  Leonard,  4  Cranch,  434 ;  3  Phil.  Ev.  (Cowen  &  Hill's 
notes,)  Pt.  2,  p.  880,  tt  seq. 

^  It  is  a  general  rule,  that  judgments  or  decrees  by  the  Courts  of  foreign  nations, 
haying  jurisdiction,  are  conclusive  on  the  same  question,  passed  upon  by  them,  aris- 
ing incidentally  here.  3  Dall.  872,  373,  n.;  3  Johns.  168,  169 ;  Cas.  T.  Hardw.  SS. 
Thus  a  foreign  decree  establishing  a  marriage  is  conolusiye  on  the  marriage  coming 
incidentally  in  question  here.  1  Ves.  Sen.  159.  So,  a  decree  vacating  the  acceptance 
of  a  bill  of  exchange  ;  Burrows  ©.  Jemina,  2  StrtC  733.  So,  a  decree  for  the  sale  t)f 
goods  :  Grant  v.  M'Lachlin,  4  Johns.  3L  Collection  of  money  by  foreign  attachment 
IS  a  bar.  Thus,  when  I  owe  a  debt  to,  or  have  funds  of,  a  foreigner,  and  a  creditor  of 
the  foreigner  sues  me  as  a  garnishee  by  foreign  attachment,  by  which  I  am  compelled 
to  pay  the  debt,  the  authorities  are  uniform,  that,  having  once  paid  the  debt  upon 
due  process  of  law,  this  shall  bar  all  claim  of  my  creditor,  whether  he  sue  me  for  it 
in  the  country  where  the  attachment  issued,  or  any  foreign  country.  See  4  Cowen, 
521.  So,  as  to  actions  between  the  assignees  of  bankrupts  and  garnishees.  So, 
where  the  suit  is  by  assignees  or  creditors  in  their  own  names ;  and  where  the  action 
brought  by  the  creditor  is  asmmpiit,  the  recovery  in  the  attachment  may  be  given  in 
evidence  under  the  general  issue,  by  the  defendant,  without  proving  the  debt  of  the 
party  who  had  attached  the  money  in  his  hands.  3  East,  367.  But  it  is  otherwise  in 
an  action  on  a  spcdalty.  1  Chit.  Plead.  480.  Where  the  maker  of  a  note  was  sued 
as  garnishee  in  Georgia,  and  compelled  to  pay  the  money  as  debtor  to  the  maker  of 
the  note  ;  though  it  was  indorsed  bond  fide  to  a  citizen  of  Massachusetts,  before  the 
suit  in  Georgia  was  commenced ;  yet,  held,  by  the  Supreme  Court  of  Massachusetts, 
on  a  suit  by  the  indorsee,  that  the  proceedings  in  Georgia  were  at  bar,  the  note  hav- 
ing been  made  in  Georgia.  13  Mass.  153.  A  suit  pending  in  a  foreign  country  be- 
tween the  same  parties,  commenced  by  process  against  the  person,  will  not  abate  a 
suit  here  for  the  same  cause,  like  a  proceeding  by  foreign  attachment,  9  Johns.  221, 
unless  it  be  carried  to  judgment  2  Conn.  85.  If  the  action  here  be  directly  on  a  for- 
eign judgment  or  decree,  all  the  authorities  agree,  that  it  is  no  more  ihtoi prima  faeU 
evidence.  See  the  cases  cited  4  Cowen,  523.  See  also  6  Uar.  &  Johns.  182 ;  1  Har.  ^ 
Gill,  492.  The  distinction  is,  between  a  suit  brought  to  enforce  a  foreign  judgment, 
and  a  plea  of  a  foreign  judgment  in  a  bar  of  a  fresh  suit  for  the  same  cause.  In  the 
former  case,  the  rule  is,  that  the  foreign  judgment  is  to  be  received,  in  the  first  in- 
stance, as  primd  fade  evidence  of  the  debt,  and  it  lies  on  the  defendant  to  impeach 
the  justice  of  it,  or  to  show  that  it  was  irregularly  and  unduly  obtained.  But,  if  the 
foreign  judgment  has  been  pronounced  by  a  Court,  possessed  of  competent  jurisdio* 
tlon  over  the  cause  and  the  pi^rties,  and  carried  into  effect,  and  the  losing  party  ineti- 
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JuDomsNT    appear  on  the  face  of  a  foreign  judgment,  that  the  foreign  law,  or 
KBoovERBD.  gomo  part  of  the  proceedings  of  the  foreign  Court,  is  repugnant  to 
natural  justice  (q) ;  or  that  such  Court  has  proceeded  on  a  mistaken 

(q)  See  Henderson  v.  Henderson,  supra,  nolds  v,  Fenton,  3  C.  B.  187 ;  Cowan  r. 
For  instances,  see  Vallee  v,  Duraergue,  Braid  wood,  2  Scott,  N.  R.  138;  Fergusson 
4  Exch.  290 ;  18  L.  J.  Exch.  398;  Key-    v.  Mahon,  11  A.  &  E.  179. 


tutes  a  new  suit  upon  the  same  matter,  the  plea  of  the  former  judgment  constitutes 
an  absolute  bar,  provided  the  subject,  and  parties,  and  grounds  of  the  judgment,  be 
the  same.  See  2  Kent,  Comm.  Am.  Law,  120,  (2d  ed.)  But  this  distinction,  adopted 
as  it  has  been  both  in  the  English  and  American  laws,  seems  to  have  been  mach  sha- 
ken by  the  decision  of  the  Vice-Chancellor  in  the  case  of  Martin  v.  NicoUs,  3  Sim- 
mons, 45ii ;  5  Condons.  Eng.  Ch.  Bep.  198 ;  the  question  in  which  was,  whether,  when 
a  judgment  has  been  recovered  in  a  foreign  Caurt,  and  an  action  is  brought  upon 
that  juilgment  in  a  common  law  Court  of  England,  Chancery  will  entertain  a  bill  for 
a  discovery  and  a  commission  to  examine  witnesses  abroad,  in  order  that  their  eri- 
dence  may  be  used  in  the  action  in  the  Common  Law  Court,  to  impugn  or  defeat  the 
foreign  judgment.  And  the  Vice-Chancellor  said,  after  reviewing  the  authorities: 
"  It  docs  appear,  most  distinctly,  that  the  old  law  is  in  favor  of  the  proposition,  that 
a  foreign  judgment  is  not  examinable  in  the  Courts  of  Westminster  Hall"  .  .  . 
*'Tlic  old  authors  and  the  opinions  of  Lords  Ellenborough  and  Kenyon  greatly  oter- 
weigh  the  proposition  to  be  extracted  from  the  judgment  of  Lord  Mansfield,  and  the 
expression  of  opinion  by  Mr.  Justice  Buller."  See  also  1  Stark,  on  Evid.  20S.  Bvi 
tee  the  note  of  the  reporter;  and  Phil,  on  Evid.  ^6th  ed.)  p.  333.  It  ought  to  be  ob- 
served, that  in  the  foregoing  case,  the  foreign  Court  was  in  Antigua,  from  which  an 
appeal  lay  to  the  Privy  Council  in  England,  and  this  was  suggested  by  the  V.  C,  ob- 
serving that  it  was  admitted  the  Courts  at  Westminster  had  no  appellate  jurisdiction. 
But  from  the  broad  doctrines  advanced  by  him,  it  is*  probable  that  the  result  ironld 
have  been  the  same  if  the  foreign  jurisdiction  had  not  been  in  a  British  dependency. 

Judgments  and  decrees  of  neighboring  States,  are  made  an  exception  to  this  rate, 
if  such  it  be,  by  the  constitution  and  a  statute  of  the  Union,  which  arc  now,  bv  reeeat 
decisions  of  the  Courts  of  the  United  States,  and  of  most  of  the  several  Supreme 
Courts  of  the  different  States,  of  the  same  dignity  and  conclusive  efi'cct  in  each  State, 
as  in  that  where  rendered.  See  lb.,  also  9  Scrg.  <fc  B.  200 ;  4  Greenl.  124  ;  6  Har.  & 
Johns.  112.  See  in  4  N.  Hamp.  452,  4o8,  a  succinct  history  of  the  various  judicial 
opinions  and  constructions,  promulged  and  applied,  in  reference  to  those  provisions 
of  the  Constitution  and  the  Act  of  Congress,  given  by  Richardson,  C.  J.,  delivering 
the  judgment  of  the  Court.  As  to  judgments  obtained  before  the  justices  of  the 
peace,  or  in  the  Justices'  Courts  of  any  of  the  States,  it  has  been  determined  in  Neir 
Hampshire  and  Massachusetts,  that  the  record  of  a  judgment  of  a  justice  of  ihe 
peace  rendered  in  another  State,  cannot  bo  authenticated  in  the  manner  pre«jribed 
by  the  Act  of  Congress,  so  as  to  entitle  it  to  the  same  credit  in  another  State  as  it 
has  in  that  wherein  rendered ;  and  such  a  judgment  must  be  considered  in  the  Courts 
of  such  other  State,  as  standing  on  the  same  ground  as  a  foreign  judgment,  and  as 
leaving  the  whole  merits  of  the  cause  open  to  discussion  and  explanation,  Kobinson 
V.  Prescott,  4  N.  Hamp.  R.  450;  Warren  v.  Flagg,  2  Pick.  44S ;  (2d  ed.)  449,  n.  1. 
Sec  also  Collins  v.  .Modisett,  1  Blackf.  60;  Cole  v.  Driskell,  I  Blackf.  iCi;  .Maherin  f. 
Sickford,  0  N.  Hamp.  5(37  ;  Adair  v.  Rogers,  Wright,  428 ;  Poorman  v.  Crane,  Wri^t, 
337  ;  Goodrich  v.  Jenkins,  Wright,  3t8.  In  a  recent  case  in  theiState  of  New  York, 
Thomas  v.  Robinson,  3  Wend.  2G7,  the  efficacy  of  such  a  judgment  so  certified  was 
admitted  sub  modo ;  therefore,  it  was  held,  that  a  suit  cannot  bo  maintained  in  that 
state  on  a  judgment  rendered  by  a  justice  of  the  peace  in  another  State,  unless  the 
statute  organizing  his  jurisdiction  be  shown  ;  but  that  if,  on  the  statute  being  pro* 
duced  and  proved,  it  appears  that  the  subject  matter  of  the  suit  was  within  the  jus- 
tice's jurisdiction,  and  the  proceedings  were  shown  by  the  recoitl  to  have  been  in  con- 
formity with  tlic  directions  of  the  statute,  the  judgment  will  be  entitled  to  full  faith 
and  credit.  See  also  Sheldon  v.  Hopkins,  7  Wend.  435 ;  Cleveland  r.  Rogers,  6  Wend. 
438. 

All  the  etudes  agree,  both  as  to  foreign  and  State  judgments  or  decrees,  that  in  or- 
der to  make  them  effectual  to  any  purpose,  the  Court  in  which  they  are  rendered 
must  have  jurisdiction.  As  to  the  source  from  which  the  jurisdiction  must  emanate, 
it  is  cnougii  that  the  Court  be  one  dt  facto^  deriving  its  authority  from  those  in  whom 
the  pjwer  of  the  country  is  vested.  4  Binn.  371.  If  the  source  of  the  Court's  au- 
thority be  unusual,  it  lies  on  him  who  would  support  the  judgment  to  prove  its  le- 
gitimacy ;  but  if  its  origin  do  not  appear,  it  will  be  presumed  legitimate.  3  Binn. 
239,  n.;  Id.  220.    But  if  the  suit  be  commenced,  and  carried  to  judgment  irithout  per 
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view  of  the  law  of  England,  such  judgment  will  not  be  conclusive  Judohkkt 
between  the  parties  in  this  country  (r).  rboovebbd. 

7.  Arbitrament  and  Award  («). 

Where  two  parties  have  submitted  a  question  of  unliquidated  When  a 
damages,  to  the  decision   of  an  arbitrator,  and  he  has  made  his  8ood  bar. 
award  thereon,  such  award  concludes  the  right,  unless  the  award 
*^itself  can  be  impeached  (t).     And  if  an  action  be  brought  for  the  [  *691  ] 
recovery  of  such  damages,  a  plea  of  arbitrament  and  award,  as  it 
is  technically  termed,  is  a  good  bar  (u),  even  although  the  defend- 
ant has  not  performed  the  award.     Thus,  in  the  case  of  Gascoyne  v, 
Edwards  (a;),  where  the  declaration  was  in  covenant  on  a  lease  for 
not  repairing,  the  defendant  had  judgment  on  a  plea  of  an  award, 
by  which  it  was  directed  that  the  defendant  should  pay  the  plain- 
tiff bL;  should  put  the  premises  •in  repair;  and  should  leave  the 
same  at  a  certain  time.     So,  where  covenantor  and  covenantee  sub- 
mitted the  amount  of  damages  accruing  from  a  breach  of  covenant, 
to  an   arbitrator  :    it  was  held,   in   an   action   on   the  covenant, 

(r)  NoveUi  v,  Rossi,  2  B.  &  Ad.  757.  («)  See  Form.  Chit.  jun.  PI.,  2nd  edit, 

(«)    See     Roll.    Abr.    "Arbitrament,"  2i5. 
(V.) ;  Com.  Dig.  "  Accord/'   (A.  1) ;  Bac.         (z)  1  Y.  &  J.  19,  decided  on  general 

Abr.  "  Arbitrament,"   (G.)  ;   Watson  on  demurrer ;  S.  C.  cited  by  Lord  Lyndhurst, 

Awards,  147 ;  Cald.  223.  C.  B.,  in  Allen  v.  Milner,  2  C.  &  J.  63. 

(0  Per  Taunton,  J.,  Whitehead  v.  Tat-  See  Crofts  v.  Harris,  Carth.  187 ;  Allen  v. 

tersall,  1  A.  &  E.  491,  492.  Harris,  1  Ld.  Raym.  122. 

eonal  notice  to  the  defendant,  the  whole  is  Yoid,  and  will  not  be  received  even  as 
primd  facie  evidence  in  support  of  an  action.  9  East,  192 ;  8  Mass.  273  ;  13  Johns. 
192  ;  15  Id.  121 ;  1  Dall.  2G1 ;  I  Stark.  o2o  ;  10  Serg.  &  li.  240 ;  Bradshaw  v.  Heath, 
13  Wend.  497.  See  Gleason  v.  Dodd,  4  Metcalf,  333.  And  it  is  the  same  thing, 
though  notice  be  given  to  the  defendant,  if  he  be  out  of  the  State  at  the  time.  8 
Johns.  191 ;  Hall  v.  Williams.  6  Pick.  232.  It  is  no  valid  objection  to<a  foreign  judg- 
ment, that  the  party  was  absent  from  the  country  when  the  proceedings  were  institu- 
ted Against  him ;  the  law  of  the  country  being,  that  the  procurator-general  or  his 
deputy  was  bound  to  .take  care  of  the  interests  of  an  absent  party,  and  that  the  pro- 
cess might  be  served  on  him,  though  no  means  were  provided  by  which  the  procura- 
tor-general or  his  deputy  might  be  required  to  communicate  with  such  party.  Beo- 
quet  V.  Maccarthy,  2  Bam.  &  Adol.  951 ;  Story,  Confl.  Laws,  (2d  ed.)  469,  461,  oOG. 

The  jurisdiction  of  a  Court  of  a  neighboring  State  may  always  be  questioned ; 
Gleason  v.  Dodd,  4  Metcalf,  333 ;  Story,  Comm.  on  Const.  Ch.  29,  §  1297—1307 ;  Star- 
buck  V.  Murray,  5  Wend.  168 ;  Holbrook  v.  Murray,  Id.  161 ;  Hall  v.  Williams,  6  Pick. 
232 ;  Aldrich  v.  M'K-inney,  4  Conn.  380 ;  Harrod  v.  Barretto,  1  Hall.  165 ;  Benton  v. 
Burgot,  10  Serg.  &  R.  242 ;  Hoxie  v.  Wright,  2  Verm.  263 ;  Harding  v.  Alden,  9 
GreenL  140 ;  M'Kim  v.  Odom,  3  Fairf.  94 ;  Thurber  v.  Blackburne,  1  N.  Hamp.  242  ; 
Rogers  v,  Coleman,  Hardin,  413 ;  Winchester  v.  Evans,  Cooke,  429  ;  Curtis  v.  Gibbs,  1 
Pennington,  299  ;  Wermwag  v.  Pawling,  6  Gill  &  Johns.  500 ;  Hodge  v.  Deaderick,  I 
Yerger,  125;  Miller  v.  Miller,  1  Bailey,  242;  Warren  v.  Flagg,  2  Pick.  (2d  ed.)  448, 
n.  1  ;  and  especially  may  the  jurisdiction  of  the  Courts  of  a  foreign  country  be  ques- 
tioned ;  4  Cranch,  241 ;  4  Cowcn,  292,  624 ;  and  that,  on  general  issue  pleaded  to 
debt  or  assumpsit  on  the  jurlgment.  9  Mass.  462  ;  11  Id.  266.  If  the  foreign  Court 
have  jurisdiction,  its  proceedings  cannot  be  impeached  for  error,  on  coming  iucident- 
ally  in  question  here.  4  M.  &  Selw.  20.  See  M'Kim  v.  Odom,  3  Fairf.  96.  And  in 
an  action  directly  on  the  judgment,  the  Court  will  presume  jurisdiction,  and  that  the 
proceedings  were  regular,  until  the  contrary  be  clearly  shown.  2  Campb.  502 ;  4 
Cowen,  292.  The  decree  must  be  complete,  definite,  certain,  and  final  in  the  sum  to 
be  paid.  1  Campb.  253,  and  above  note  (d)  to  the  text,  but  being  so,  an  action  will  lie 
even  on  the  d^roe  of  a  foreign  Court  of  Chancery,  the  same  as  on  a  judgment  at 
'law.  Id.  As  to  the  avoiding  of  foreign  judgments  for  fraud,  see  1  Johns.  424  ;  4 
Mnnf.  241 ;  16  Johns.  121 ;  10  Serg.  &  R.  210;  Story,  ConH.  Laws,  (2d  ed.)  491,  et  seg. 


814  DEFENCBS. 

YfBox         that  the  arbitrator's  award  was  conclusive  as  to  the  amonnt  of  such 
AoooDBAB.  damages  (y).     And  so,  where  an  arbitrator  awarded  that  the  sum 
^■^^^^^^^  of  4800Z.  should  be  deducted  from  6800i.,  the  amount  of  the  plain- 
tiff's claim;  it  was  held,  in  an  action  brought  to  recover  the  GSOOL, 
that  the  award  might  be  pleaded  in  bar  as  to  the  4800Z.,  parcel  of 
that  sum  (z). 

And  where  all  matters  in  difference  are  referred  in  such  a  case,  tlie 
party  ought,  as  to  every  matter  within  the  scope  of  the  reference, 
to  come  forward  with  the  whole  of  his  case  before  the  arbitrator,  if 
he  mean  to  insist  upon  it  as  a  matter  in  difference ;  and  he  cannot 
reserve  it,  so  as  to  make  it  the  subject-matter  of  a  fresh  action  (a).^ 
Thus,  in  Dunn  v.  Murray  (6),  the  declaration  stated,  that  in  consid- 
eration that  the  plaintiff,  at  the  request  of  the  defendant,  would 
enter  into  the  employ  of  the  defendant,  in  a  certain  capacity,  for  a 
year,  at  the  rate  of  five  guineas  per  week,  throughout  the  year,  de- 
fendant undertook  to  employ  him  for  a  year;  and  alleged  as  a 
breach,  that  the  defendant  dismissed  the  plaintiff  from  his  employ 
before  the  end  of  the  year,  without  any  reasonable  or  probable  cause. 
The  declaration  also  contained  counts  for  wages,  and  for  work  and 
labor,  &c.     The  cause,  which  was  commenced  before  the  expiration 
of  the  year,  was  referred  to  an  arbitrator,  who  awarded  to  the  plain- 
tiff a  sum  of  mon^y,  equivalent  in  amount  to  the  wages  he  would 
have  been  entitled  to  receive  fi-om  the  defendant,  on  the  day  when 
the  action  was  commenced.     No  claim  was  made  before  the  arbitrator 
for  any  compensation  for  the  dismissal,  except  so  far  as  the  special 
count  in  the  declaration,  and  the  evidence  of  the  employment  and 
[  ^692  ]  the  dismissal,  might  amount  to  such  a  ^claim ;  but  the  plaintiff 
afterwards  brought  an  action  to  recover  such  compensation,  in  con- 
sequence of  his  dismissal  from  the  defendant's  employ  before  the  end 
of  the  year ;  and  it  was  held  that  the  award  of  the  arbitrator  was  a 
bar  to  such  action. 
When  it  is       But  where  the  action  is  brought  for  a  debt,  and  the  award  made 
no  bar.       j^^g  ^^^^y  decided  that  it  is  due,  and  ascertained  its  amount,  and  the 
money  payable  under  the  award  is  nothing  but  the  original  debt, 
so  ascertained  in  amount,  the  plea  of  arbitrament  and  award  is  bad. 
Thus,  in  Allen  v,  Milner  ((?),  the  action  was  in  indebitatus  assumpsit 
for  tolls.     The  defendant  pleaded  that  differences  had  arisen  be- 
tween him  and  the  plaintiff,  touching  the  claim;  and  that  they 
mutually  submitted  themselves  to  refer,  and  did  refer,  the  said  mat- 
ters in  difference  to  arbitration ;  that  they  mutually  promised  to 

(y)  Whitehead  v,  Tattersall,  1  A.  &  E.        (a)  Smith  i^.  Johnson,  15  East,  213. 
491.  (6)  9  B.  &  C.  780 ;  4  M.  &  11.  671. 

(r)  Parkos  v.  Smith,  15  Q.  B.  297.  (c)  2  C.  &  J.  47. 


1  Where  a  verdict,  awanl  or  judgment,  has  not  necessarily,  though  apparently. 
covered  the  ground  on  which  a  second  action  is  brought,  although  perhaps  it  wonlJ 
be  prima  facie  evidence  tliat  the  matter  had  passed  in  rem  Judicatam :  yet  it  nmy  b* 
averred,  and  proved  by  parol  evidence,  that  the  cause  of  the  second  action  was  no4 
in  issue,  and  the  point  to  be  established  by  it  was  not  in  fact  decided.  Snider  r. 
Croy,  2  Johns.  227  ;  Phillips  v.  Bcrick,  16  Johns.  136;  Webster  v,  Lee,  o  Mass.  .H34; 
Whittemore  v,  Whittemore,  2  N.  Hamp.  26 ;  Hodges  ».  Hodges,  9  Mass.  320 ;  Smith  v. 
Whiting,  11  Mass.  415.  See  Homes  v.  Avery,  12  Mass.  134;  Newburyport  M,  LCa. 
©.  Oliver,  8  Mass.  402 ;  Boyd  v.  Davis,  7  Mass.  359  ;  Bixby  v.  Whitney,  5  Greenl.  192. 
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abide  by  the  award ;  and  that  the  umpire  made  his  award  of  and  Wbbn  not 
concerning  the  said  premises,  and  did  thereby  award  that  the  de-  agoodbae. 
fondant  pay  to  the  plaintiff  the  sum  of  13{.     To  this  plea  the  plain- 
tiff demurred  specially,  because  the  plaintiff  did  not  aver  payment 
of  the  13Z.,  or  any  other  satisfaction  of  the  plaintiff's   demand. 
The  question  therefore  was,  whether  this  award  was  of  itself,  with- 
out payment  or  satisfaction,  any  bar ;  and  the  Court,  considering 
the  nature  of  the  plaintiff's  demand,  and  the  nature  of  the  award, 
were  of  opinion  that  it  was  not.     Lord  Lyndhurst,  C.  B.,  in  deliver- 
ing the  judgment  of  the  Court,  said: — "  The  plaintiff's  demand  is 
for  a  debt,  and  the  award  is  not  for  the  performance  of  any  collat- 
eral act,  but  for  the  payment  of  money.      The  matter,  therefore, 
for  the  consideration  of  the  arbitrator  was,  whether  there  were  any 
and  what  debt;  the  award  only  ascertains  that  there  is  a  debt,  spe- 
cifies the  amount,  and  directs  the   payment ;  but  the  money,  till 
paid,  is  due  in  respect  of  the  original  debt,  i.  e.  for  tolls  ;  its  char^ 
acter  remains  the  same ;  nothing  is  done  to  vary  its  nature,  or  des- 
troy its  original  quality.     Had  the  demand  been  of  a  different 
description,  as  for  the  delivery  of  goods,  and  the  award  had  directed 
a  payment  of  money  in  satisfaction  of  the  deman^^  it  might  then 
have  been  said  that  the  award  had  changed  the  nature  of  the  orig- 
inal demand ;  that  the  right  to  have  the  goods  was  gone,  and  the  only 
right  remaining  was  the  substituted  right  i.  e.  the  right  to  have  the 
money ;  or,  had  the  demand  been  for  a  debt,  and  the  award  had  di- 
rected, not  payment  in  money,  but  payment  in  a  collateral  way,  as 
by  delivery  of  goods,  performance  of  work,  &c.,  it  might  perhaps 
have  been  said  that  the  right  to  have  payment  in  money  was  gone ; 
but  here  the  13t  is  to  be  paid  for  the  original  demand,  i.  e.  for  the 
tolls ;  and  it  ns  to  be  paid  as  that  demand  was  to  have  been  paid,  i.  [    "93  J 
e.  in  money." 

So  it  is  said,  that,  in  general,  an  award  cannot  be  pleaded  in  bar 
of  an  action,  unless  it  appear  that  a  present  satisfaction  for  the 
plaintiff's  demand  was  given  by  the  award  itself ;  or  one  which  is  to 
be  executed  afterwards  and  before  action  brought,  or  in  respect 
whereof  the  plaintiff  may  have  an  action  (d).  And  this  rule  ap- 
plies, wherever  it  has  been  awarded  that  something  shall  be  paid  to 
the  plaintiff,  or  done  in  his  favor  (e) ;  so  that  if,  in  such  a  case,  the 
thing  awarded  to  be  done  be  at  all  times  executory,  and  at  the  will 
of  the  parties,  and  there  be  no  means  of  enforcing  performance 
thereof  by  action,  or  of  recovering  satisfaction  for  the  nonperfor- 
mance thereof,  such  an  award  is  not  pleadable  in  bar  (/), 

But  it  is  said,  that  where  the  award  *is  for  payment  of  money.  When  per- 
and  the  day  of  payment  is  not  past,  it  is  sufficient  to  plead  the  *''»r^a^^<» 
award  itself,  because  the  plaintiff  has  his  remedy  for  the  money,  award 
by  action  of  debt  on  the  award  (g).     It  is  otherwise,  however,  where  must  be 
the  day  of  payment  is  past  (h).     And  so,  if  the  award  be  to  do  a  P^®*^®^ 
collateral  act,  as  to  seal  a  bond,  or  the  like ;  in  this  case,  when  the 

(d)  See  Dighton  v.  Whiting,  1  Lut.  15,         (/)  Dighton  v.  Whiting,  giip. 

66  ;  1  Roll.  Abr.  26fi,  277.  (^)  Dighton  v.  Whiting,  1  Lut  15,  66  ; 

(e)  Per  Lord  CampbeU,  Parkee  v.  Smith,    1  RoU.  Abr.  266,  277. 
16  Q.  B.  297,  808.  (A)  lb. 


816 


DEFENCBS. 


Pendency 
of  arbitra 
tion  no 
bar. 


When  not    day  is  past,  a  plea  of  the  award  will  not  bar  the  plaintiff,  unless 
A  GOOD  BAR.  ^j^^  defendant  likewise  plead  that  he  has  performed  the  award;  or 
alleges  some  default  in  the  plaintiff  as  the  reason  for  his  not  having 
done  so  {i). 

Nor  can  a  mere  agreement  to  refer  a  certain  matter,  or  all  mat- 
ters in  difference  between  two  parties,  to  arbitration,  be  pleaded  in 
bar  of  an  action  brought  in  respect  thereof  (i).  And  although  it  baa 
been  said,  with  reference  to  this  question,  that  **  if  there  had  been 
a  reference  depending,  it  might  have  been  a  bar  (1) ;"  yet  it  \u 
been  recently  decided,  that  the  pendency  of  an  arbitration  ia  no 
answer  to  an  action  \ov  the  recovery  of  a  debt  (m).  And  in  Gold- 
^tone  V,  Osbom  (w),  where  it  appeared  that  one  of  the  conditions  in 
a  policy  of  insurance  against  fire  stated,  that  if  any  difference 
should  arise  on  any  claim,  it  should  be  immediately  submitted  to 
arbitration ;  and,  after  directing  how  the  arbitrators  should  be 
chosen,  added,  that  no  compensation  should  be  payable  uutil  after 
[  "^^  J  an  award,  determining  the  amount  **thereof,  should  be  duly  made; 
it  was  held,  that  the  assured  might  maintain  an  action  on  such  pol- 
icy, notwithstanding  the  condition ;  as  the  insurers  denied  the  gen- 
eral right  of  the  assured  to  recover  anything,  and  did  not  merely 
question  the  amount  of  damage. 


8.  Tender. 


1.  In  what  cases  a  Tender  is  avallablei 

and  the  EflFect  thereof. 

2.  By  whom  a  Tender  should  be  made* 

3.  To  whom. 

4.  The  Amount  to  be  tendered. 

6.' The  Time  when  a  Tender  may  be 


made. 

6.  The  Mode  of  making  it 

7.  Of  a  prior  or  subsequent  Demand  to 

defeat  a  Tender. 

8.  The  Pleadings. 


When  a 

txndsrts 

▲vailabls. 


1.  The  tender  of  a  debt  before  action  brought  is  available  as  a  de- 
fence, wherever  the  demand  is  of  a  pecuniary  nature,  and  is  reduwd 
or  reducible  to  a  certainty  (o).  So,  there  may  be  a  valid  tender 
even  where  the  claim  is  upon  a  quantum  meruit  {p).  And  so,  on  a 
bare  covenant  for  the  payment  of  money,  the  defendant  may  plead 
a  tender  (g). 


{0  lb. 

(k)  Per  Cur.,  Thompson  v,  Charnock,  8 
T.  k  139,  140;  Tattersall  v.  Groote,  2  B. 
&  B.  131 ;  Street  v,  Kigby,  G  Ves.  jun. 
815. 

(0  Kill  V,  HoUister,  1  Wils.  129. 

(m)  Harris* ».  Reynolds,  7  Q.  B.  71. 
In  that  case  the  question  was  raised,  but 
was  not  decided,  whether  the  pendency  of 
an  arbitration  could  bo  pleaded  in  abate- 
ment  of  an  action  for  the  same  cause. 

(n)  2C.  &P.  550. 

(o)  See,  in  general,  Com.  Dig.;  Bac. 
Abr,;  and  Petersd.  Abr.,  tit.  "  Tender  j*' 


3  Stark,  Ev.  "  Tender,"  3rd  edit,  1067. 
When  the  money  has  not  been  formal^j 
tendered  before  writ  issued,  the  defend- 
ant should  pay  it  into  Court  with  the 
special  plea^  given  by  the  16  &  16  Vict  c 
7G,  B.  71 ;  but  on  this  pica  defendant 
pays  costs,  if  plaintiff  do  not  proceed. 

{p)  Johnson  v,  Lancaster,  Str.  576; 
Cox  V.  Brain,  3  Taunt.  95.  And  see  per 
Lord  Denman,  Dearie  v.  Barrett,  2  A  & 
E.  82.  83. 

(q)  Johnson  v.  Clay,  7  Taunt  436;  1 
Moore,  200 ;  1  Wms.  Saund.  33  d. 
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But  a  tender  cannot  be  pleaded,  where  the  action  is  bronght  strict-  Whkt 
ly  for  the  recovery  of  unliquidated  damages  (r).^  available. 

A  tender  does  not  bar  or  extinguish  the  debt  («) ;  for  the  debtor  is  r^^'C*^*^ 
still  liable  to  pay  it  whenever  he  is  required  to  do  so.     But  it  bars       ®  ^ 
any  claim  for  subsequent  damages  or  interest,  for  riot  paying  or  for 
detaining  the   debt;  and  it  entitles   the   defendant   to  judgment 
against  the  plaintiff  for  his  costs  (t).^ 

So  a  tender  admits  the  contract,  and  such  facts  as  are  specially 
stated  in  that  part  of  the  declaration  to  which  the  plea  of  tender 
is  pleaded.^  Aiid,  accordingly,  where  a  count  averred,  that,  in  con- 
sideration that  the  plaintiff  would  let  to  the  defendant  certain 
tithes,  the  defendant  agreed  to  pay  41Z. ;  and  thaj  the  plaintiff  ^'did  [  *695  ] 
let  the  said  tithes,  and  permit  the  defendant  to  take  them ;  it  was 
held,  that  a  plea  of  tender  to  such  count,  precluded  the  defendant 
from  showing  an  interruption  to  his  taking  th§  tithes  (u). 


MADS. 


2.     A  tender  need  not  be  made  by  the  debtor  in  person ;  but  J^y^'J^^"' 
it  may  be  made  by  a  third  person,  by  his  desire  and  on  his  behalf 

(r)  Dearie  v,  Barrett,  supra.    As  to  a  (P.)     By  the  French  law  it  is  competent 

tender  of  goods  in  performance  of  a  con-  to  a  debtor  to  make  what  is  termed  a  de- 

tract,  see  Startup  v.  M'Donald,  6  M.  &  G.  posit,  upon  the  refusal  of  a  creditor  to  ao- 

693  ;  Isherwood  v.  Whitmore,  11  M.  &  W.  cept  payment  upon  a  valid  tender  being 

347 ;  &  C.  10  M.  &  W.  347.    As  to  a  ten-  made  to  him.    This  deposit  takes  place 

der  of  amends,  in  an  action  for  an  invol-  under  the  sanction  of  certain  forms  of 

untarj    trespass,    where    the  defendant  law,  and  in  an  office  appointed  for  the 

disclaims  title,  see  21  Jac.  1,  c.  16,  s.  5;  purpose;  see  Code  Civil,  Book  3,  tit.  3, 

Com.  Dig.  "  Pleader,"  3  M.  36 ;  Vin.  Abr.  art.  1257—1259. 

"lYespass,"  (S.)  a;  Bac.  Abr.  "Tender,"  *    («)  Per  Cur.,  Dixon  v.  Clark,  5  C.  B. 

(P.  8)  ;  in  an  action  against  magistrates,  365,  377 ;  Waistell  v.  Atkinson,  3  Bing. 

11  &  12  Vict.  c.  44,  s.   11 ;  24  Geo.  2,  o.  290  ;  11  Moore,  14,  per  Best,  C.  J. 
44,  s.  2  ;  in  case  of  an  irregular  distress,         (()  Per  Cur.,  Dixon  v,  Clark,  supra, 
11  Geo.  2,  c.  19,  s.  20;  and  in  other  par-         \u)  Cox  v.  Brian,  3  Taunt.  95 
ticular  cases,  Bac.  Abr.  tit.  "Tender,"        (z)  Cropp  v.  Hambleton,  Cro.  Eliz.  48  ; 

—  —  -      -        -  -  ■    ^ 

1  Green  v.  ShurtliflF,  19  Vermont,  592,  Where  an  action  at  law  is  commenced  in 
New  York  for  a  casual  or  involuntary  trespass  or  injury,  the  defendant,  before  trial, 
may  tender  amends ;  and  if  the  tender  is  sufficient  in  regard  to  the  sum  to  cover  the 
damages  and  costs,  the  plaintiff  is  not  entitled  to  costs  incurred  afler  the  tender ; 
but  if  he  proceeds  he  must  pay  costs  to  the  defendant.  2  Rev.  St.  553,  §  20,  22 ;  Slack 
p.  Brown,  13  Wend.  390.  Tender  is  allowed  in  Massachusetts  in  cases  of  involuntary 
trespass.  Rev.  St.,  ch.  105,  §.12.  See  Lawrence  v.  Gifford,  17  Pick.  366;  Warren  v. 
Nichols,  6  Metcalf,  261. 

^  Law  V.  Jackson,  9  Cowen,  641 ;  S.  C,  5  Co"ven,  248  ;  Coit  v.  Houston,  3  Johns. 
Cas.  243  ;  Carley  v.  Vance,  17  Mass.  389  ;  Raymond  v.  Bearnard,  12  Johns.  274 ;  Suf- 
folk Bank  ».  Worcester  Bank,  5  Pick.  106  ;  Cornell  v.  Green,  10  Serg.  &  R.  14 ;  Cock- 
rill  V,  Kirkpatrick,  9  Mis.  697  ;  Fuller  v.  Pelton,  1 6  Ohio,  457.  ' 

'See  Huntington  v.  American  Bank,  6  Pick.  340;  Bacon  v.  Charlton,  7  Cushing, 
681.  But  if  the  defendant  in  an  action  of  assumpsit,  containing  the  common  money 
counts,  and  also  a  count  for  the  use  and  occupation  of  certain  premises  described, 
pays  a  part  of  the  sum  demanded  into  court,  without  specifying  to  which  of  the 
counts  the  payment  is  to  be  applied,  such  payment  is  an  admission  only,  that  the 
defendant  owes  the  plaintiff,  on  some  one  or  several  of  the  counts,  the  sum  so  paid, 
but  is  not  an  admission  of  any  particular  contract  or  debt  under  any  one  of  the 
counts,  nor  of  a  liability  on  all  of  them.  Hubbard  v.  Knous,  7  Cushing,  556.  This 
case  refers  to  Huntington  v.  American  Bank,  supra^  and  expressly  dissents  from  any 
expressions  in  that  ca8e  which  do  not  accord  with  the  above  decision.  See  Kingham 
V.  Robins,  5  Mees.  &  Welsh.  94 ;  Archer  v.  English,  1  Man.  &  Gr.  873 ;  Stapleton  v. 
Nowell.  6  .Mees.  &  Welsh.  9  ;  Story  v.  Finnis,  5  Welsh.  Hurlst.  &  Gord.  126. 

*  A  tender  made  by  an  inhabitant  of  a  school  district,  to  one  having  a  claim  against 
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So  an  J  perBon  may  make  a  tender  on  behalf  of  an  idiot ;  ^  for 
the  law,  by  reason  of  his  utter  inability  to  act  for  himself,  allows 
this  to  be  done  eut  of  charity  (]/). 

.   And  a  tender  by  an  agent,  at  his  own  risk,  of  more  than  the 
money  given  him  by  his  principal,  is  good  (z). 


3.  So  a  tender  need  not  be  to  the  creditor  personally ;  but  it 
may  be  made  to  an  agent  authorized  to  receive  the  money  for 
him  {a)? 

To  agent.  Thus  a  tender  of  rent  and  expenses  may  be  made  to  a  landlord, 
through  the  medium  of  a  broker,  even  after  the  landlord  has  dis- 
trained (6).  So,  where  a  creditor  told  his  clerk,  who  had  been  pre- 
viously authorized*  to  receive  the  money,  not  to  receive  a  certain 
sum,  if  it  should  be  offered  him  by  a  certain  debtor,  for  that  he 
had  put  the  matter  into  the  hands  of  his  attorney ;  and  the  derk, 
on  tender  made,  refused  to  receive  the  money,  and  assigned  the 
l^eason :  it  was  held,  that  this  was  a  good  tender  to  the  principal  ((?). 

In  an  action  for  work  and  labor,  there  was  a  plea  of  tender, 
whereon  issue  was  joined.  The  defendant  proved  that  he  sent  the 
money,  by  his  servant,  to  the  plain tifl's  house.  The  defendant's 
servant  swore  that  she  carried  it  to  the  plaintiff's  house ;  and  that, 
having  seen  a  servant  there,  who  informed  her  that  her  master 
was  at  home,  she  delivered  the  money  to  that  servant,  to  be^deliver- 
ed  to  her  master ;  that  the  servant  took  it,  and  went  into  the  house, 
as  she  supposed,  to  deliver  it  to  the  plaintiff ;  and  that  she  return- 
ed with  an  answer  that  he  would  not  receive  it,  but  that  she  must 
go  to  his  attorney :  and  Lord  Eenyon  held,  that  this  was  evidence 
to  be  left  to  the  jury,  from  which  they  might  infer  that  a  tender 
was  made  (d), 

^After  an  attorney  has  been  authorized  by  his  client,  the  creditor, 
to  apply  for  payment  of  a  debt,  and  has  written  demanding  pay- 


[  »696  ] 

Attorney. 


1  RoU.  Ab.  421 ;  Bac.  Abr.  •«  Tender," 
(A.)'  As  to  a  tender  by  a  stranger,  with- 
out the  privity  of  the  debtor,  see  Co.  Lit. 
206, 207 ;  Watkins  v.  Ashwicke,  Cro.  Eliz. 
132.  SembU,  the  subsequent  assent  of 
the  debtor  would  make  the  tender  yalid  ; 
see  per  Best,  G.  J.,  Havding  v.  Dayis,  2  0. 
&  P.  77,  78. 

(y)  Co.  Lit.  206. 


(z)  Read  v,  Goldring,  2  M.  &  8.  86. 
(a)  Per  Parke,  B.,  Kirton  v. 


waate,  1  M.  &  W.  310,  313  ;  Goodlead  r. 
Blewiih,  1  Camp.  477. 

(b)  Smith  V,  Goodwin,  1  N.  &  M.  371 ; 
S.  C.  4  B.  &  Ad.  413. 

(e)  Mo£Patto.  Parsons,  5  Tau&l  307. 

(d)  Anon.,  1  Esp.  349. 


it,  is  valid,  though  such  inhabitant  was  not  thereto  regularly  authorized  by  the  dis- 
trict   Kincaid  v.  School  District  No.  4,  in  Brunswick,  2  Fairf.  188. 

^  A  tender  of  money  in  behalf  of  an  infant,  made  by  his  uncle,  the  fhther  being 
dead,  but  the  mother  living ;  hdd  to  be  good,  although  the  uncle  had  not  then  been 
appointed  guardian.    Brown  v.  Dysinger,  1  Bawle,  ^8. 

^  A  tender  made  to  a  clerk  in  the  store  of  the  plaintiff,  for  goods  purchased  at  such 
store,  is  equivalent  to  a  tender  to  the  principal  himself,  and  is  sufficient,  though  prior 
thereto  the  claim  had  been  lodged  with  an  attorney  for  suit.  Hoy  t  v.  Byrnes,  2  Faizf. 
476, 

A  tender  of  money  to  on  attorney,  with  whom  a  demand  la  lodged  for  coUectioii, 
before  a  suit  is  brought,  is  unavailing  under  the  statute  of  New  Hampshire.  Thars> 
ton  V,  Blaisdell,  8  N.  Hamp.  367.  If  made  after  an  action  is  commenced,  the  oocts 
must  be  tendered.    Id. 


TENDEE.  819 

znent  thereof  to  himself,  a  tender  to  such  attomej  is  valid  (i).     So  To  whox 
where  the   attorney  demands  payment  at  his  office,  a  tender  to  any  ^^^^ 
person  who  is  in  the  office,  carrying  on  the  business,  is  sufficient  (/).   ^-^^"V"^^ 

And  a  tender  of  damages  recovered,  and  for  which  the  defendant 
is  in  execution,  may  be  made  to  the  party  who  appears  upon  the 
record  to  be  the  plaintiffs  attorney  (g). 

So  if  there  be  several  creditors  to  whom  the  money  is  jointly  due,  Oneofsey- 
a  tender  to  one  of  them  is  good ;  but  such  tender  should  be  pleaded  ^^^  er^^- 
as  a  tender  to  all  the  creditors  (K),^ 

And  a  tender  to  an  executor,  even  before  he  has  proved  the  will,  Exeoator. 
is  good,  provided  he  afterwards  prove  it  (i). 


4/  It  is  clear  that  the  debtor  must  tender  the  full  amount  of  the  Thb 
debt,^ — a  creditor  not  being  bound  to  accept  less  than  the  whole  of  ^^o\jm  to 
his  demand ;  and  that  a  tender  of  part  of  an  entire  demand,  is  ^^' 
invalid  (A).^ 

"  If,"  however,  "  A.  be  indebted  to  B.  in  divers  distinct  sums  of  ^ere 
money,  he  may  make  a  tender  of  any  one  of  the  sums  (I)  ;"*  but  in  fH^^^^ 
such  a  case  the  debtor  ought  to  declare  upon  what  account  the  ten-  claims, 
der  is  made  (w).     And  therefore,  where  A.  demanded  from  B.  the 
sum  of  XL  78,  for  several  matters,  including  10a.  for  a  particu- 
lar service  performed  by  A. ;  and  B.  tendered  the  sum  of  Ids.,  with- 
out applying  it  specifically  to  any  portion  of  A.'s  demand:  it  was 
held,  that  this  was  not  a  good  render  of  the  10s,  due  on  account  of 
such  service  (n).     So,  where  a  party  has  separate  demands  against 
several  persons,  for  unequal  sums,  an  offer  of  one  sum  for  the  debts 
of  all,  without  distinguishing  the  claims  against  each,  is  not  a  valid 
tender,  and  will  not  support  a  plea  by  one  of  the  debtors  that  his 
debt  was  tendered  (p). 

So  if  the  condition  of  a- bond  be,  that  the  obligor  shall,  at  a  day 
and  place  certain,  "pay  201,  or  deliver  ten  kine,  at  the  then  choice  of 
the  obligee,'^  a  tender  must,  it  is  said,  be  made  both  of  the  money 
and  the  kine  (p). 

But  it  appears  that,  when  a  quarter's  rent  idf  tendered  and  refus- 
ed, and  another  quarter's  rent  accrues  and  is  tendered,  such  ^second  f  *697  ] 
tender  is  sufficient,  without  tendering  the  whole  rent  then  due  (q), 

(e)  Watson  v.  Hetkerington,  1  C.  &  K.        (Z)  Bro.  Tend.  pL  39 ;  Bac.  Abr.  "  Ten- 
86.  der/'  (B.) 


inpan,  supra;  Kirton  v.  Braithw^te,  1        (n)  Hardinghazn  v.  Allen,  5  C.  B.  793, 

3  C.  &  P.  4:13  ;  S.  C.  Moo.  &  M.  238 ;  Bar-        To)  Strong  v.  Ilaryev.  3  Bing.  304 ;  a 

.  12  .\ 


(/)  Per  Parke,  B.,  Watson  v.  Hether-        (m)  ^atch,  70. 

gton,  supra;  Kirton  v.  Braithwaite,  1 
M.  &  W.  310;  and  see  Wilmot  v.  Smith,    79 
3  C.  &  P.  4:i3  ;  S.  C.  Moo.  &  M.  238 ;  Bar- 
rett V.  Deere,  Id.  200.  C.  l2  Moore,  72. 

(a)  Crozer  v.  Pilling,  4  B.  &  C.  28,  29 ;        (p)  Fordley's  case,  1  Leon.  68. 
S.  C.  6  D.  &  R.  132.  (q)  Bassett  v.  Prior  of  St.  John  of  Je- 

(h)  Douglas  V.  Patrick,  3  T.  R.  683,  rusalem  in  England,  M.  2  H.  6,  fo.  4,  pi. 

(i)  Eq.  Ca.  Ab.  319 ;  Bao,  Abr.  "  Ten-    1 ;  per  Martin.  J.,  Fitz.   Abr.  1   R.  3, 
der,"  (E.)  "  Verdict,"  pi.  13 ;  20  Vin.  Abr.  182,  pi. 

(Ar)  Dixon  v.  Clark,  5  C.  B.  363.  2. 

A  See  Oatman  v.  Walker,  33  Maine,  67. 

*  Boyden  r.  Moore,  6  Mass.  365. 

»  Baker  v.  Gasque,  3  Strobh.  26 ;  Streeter  v,  Henley,  1  Smith,  187. 

*  So  a  tender  of  a  gross  sum  upon  several  demands,  without  designating  the  amount 
tendered  upon  each,  is  sufficioAt    Thetford  i;.  Hubbard,  22  Vermont,  440. 
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Amountto       So  a  tender  of  more  money   than  is  due,   is  good  for  wliai 
is  due ;  for,  omne  majua  continet  in  9e  minus  (r).     Thus,  proof  of  a 
tender  of  20^.  98.  6c2.,  in  bank  notes  and  silver,  is  sufficient  to  sap- 
Tender  of    P^^*  ^  V^^^  ^^  tender  of  20i.  («).^ 

more  than  But  a  tender  by  a  debtor  of  a  larger  sum  than  the  amount  doe, 
is  due.  e.  g.  by  a  bank  note  for  such  larger  sum,  and  out  of  which  he  re- 
quires change^  is  not  a  good  tender  of  the  smaller  sum,  if  it  be  objec- 
ted to  on  the  ground  of  want  of  change  (t).  If,  however,  the  cred- 
itor do  not  object  to  the  tender  on  that  account,  but  make  some 
collateral  objection,  or  demand  a  larger  sum,  the  tender  will  be 
good  (u). 

M^ML  ^"  ^'^^^^^  ^y  ^^^  terms  of  the  contract,  the  money  is  to  be  paid 
on  a  future  day  certain,  the  tender,  to  be  good,  must  be  made  on 
the  very  day.(t?). 

^oi pott  Consequently,  a  plea  by  the  acceptor  of  a  bill  or  the  maker  of  a 

note  payable  at  a  future  day,  of  a  tender  ix>«^  diem,  is  bad,  althoagh 
it  allege  a  tender  of  the  amount  of  the  bill  or  note,  with  interest 
from  the  day  it  became  due,  up  to  the  day  of  the  tender  (a:). 

Before  ao-        But  the  drawer  of  a  bill  has  a  reasonable  time  after  notice  of 

tion,  good,  dishonor,  to  tender  the  amount  of  the  bill,  without  interest  (^); 
and  where  a  bill  or  note  is  payable  on  demand,  a  tender  of  the 
amount  with  interest,  at  any  time  before  action,  is  good  (z). 

A  tender  cannot  be  effijctually  made  after  the  actual  commence- 
ment of  an  action  for  the  recovery  of  the  debt — that  is,  after  the 
issuing  of  the  writ  (a) ;  nor  after  the  creditor  has  biought  and 
discontinued  another  action,  in  a  different  form,  for  the  same  money 

(j).2 

(r)  Wade's  case,  Res.  3,  6   Co.   115;  ham,  Gow,  121. 
Astley  V.  Reynolds,  2  Str.  916 ;  Douglas        (»)  Per  Cur.,  Dixon  v.  Clark,  6  C  B. 

V,  Patrick,  3  T.  R.  GS3.  366,  378. 

(*)  Dean  v.  James,  4  B.   &  Ad.   6^G,        (z)  Poole  v.  Tunbridge,  2  M.  &  W.  2"^; 

And  see  Be  vans  v.  Rees,  />  M.  <Ss  W.  306.  Hume  i;.  Peploe,  8  East,  168. 

(t)  Per  Lord  Abinger,  Bevans  v.  Rees,         (y)  Walker  v.  3a.rnes,  6  Taunt  240. 
5  M.  &  W.  306,  308 ;  BetteVbee  v.  Davis,         {z)  Per  Parke,  B.,  Norton  v.  Elbm,  3 

3  Camp.  70 ;  Robinson  v.  Cook,  6  Taunt.  M.  &  W.  461,  463. 
336.    See  Dean  v.  James,  4  B.  &  Ad.  548,         (a)  Bro.  Tend.  pi.  9 ;  Bac  Abr.  "Ten- 

per  Taunton,  J.;  Blow  v,  Russell,  1  C.  &  der."  (D.) 
P.  365.  (b)  See  observations  of  Parke,  B.,  on 

(«)    Bevans  v.   Rees,  supra ;  Black  p.  the  case  of  Johnson  r.   Clay,   7  Taunt. 

Smith,  Peake,  88,  89  ;  Saunders  v.  Grar  486,  in  Poole  v,  Tunbridge,  supra. 


i  Hubbard  v.  Bank  of  Chenango,  8  Cowen,  78. 

'^  A  tender  made  after  the  day  a  debt  becomes  due  by  a  demand  of  payment,  or 
after  a  contract  is  broken,  or  action  brought,  cannot  be  pleaded  in  bar  of  the  action, 
aty  Bank  v.  Cutter,  3  Pick.  414;  Suffolk  Bank  v,  Worcester  Bank,  5  Pick.  l«7; 
l>ewey  v.  Humphrey,  5  Pick.  187 ;  Maynard  v.  Hunt,  5  Pick.  240;  Frasier  v,  Cushman. 
12  Mass.  277.    See  Law  v.  Jackson,  9  Cowen,  641. 

The  law  on  this  subject  has  been  altered  in  Massachusetts,  so  that  a  tender  mar 
now  be  made  of  a  debt  which  has  previously  become  due  and  payable.  Rev.  Stat  eh. 
100,  §  14.  So  after  action  broiight.  Rev.  Stat.  ch.  100,  §  15.  A  tender  may  be  made 
in  Vermont  after  action  brought.  Hart  t>.  Skinner,  16  Vermont,  138 ;  Green  r.  Shnrt- 
liff,  19  Vermont,  592. 

In  Ohio,  a  tender  of  the  amount  due,  together  with  the  costs  that  had  then  accraed 
in  a  suit  before  a  magistrate,  where  the  tender  was  made  after  the  commencement  of 
the  action,  is  a  bar  to  the  recovery  of  fiurther  costs.    Hay  r.  Chuterout,  3  Ham.  335. 
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But  a  tender  will  be  good  if  made  before  the  writ  was  issued,  al-  When  to 
tiiough,  before  the  tender,  the  creditor  had  employed  an  attorney  to  ^^  *^*' 
sue  the  debtor,  and  the  attorney  had  written  a  letter  to  *the  debtor  ^-^"^^^^^^ 
demanding  payment,  and  had  applied  for  the  writ  (c).^     So  it  was  [  **698  J 
held  under  the  old  law,  that  a  tender,  made  before  the  actual  suing 
out  of  the  process,  could  not  be  defeated  by  relation  back  to  the 
teste  of  the  writ ;  but  that  the  day  it  actually  issued  must  be  regard- 
ed (d).     And  it  would  seem  that,  at  the  present  day,  a  tender  can- 
not be  defeated  by  the  creditor  issuing  a  writ,  at  a  subsequent  hour 
of  the  day  on  which  the  tender  was  made  (e).^ 

6.     All  the  cases  agree    that,  to  constitute  a  valid  tender,  there  ^^^  ""^  ^ 
must  either  be  an  actual  production  of  the  money,  or  that  its  pro- 
duction must  be  expressly  or  impliedly  dispensed  with  (/).^     The 
following  authorities  will  illustrate  this  proposition  : — 

The  defendant  said  to  the  plaintiff,  "I  have  eight  guineas  in  my  ^iictioxi  of 
pocket,  which  I  have  brought  for  the  purpose  of  satisfying  your  the  money 
demand ;  whereupon   the  plaintiff  told  him  that  he  need  not  give  dispensed 
himself  the  trouble  of  offering  it,  for  he  would  not  take  it,  as  the  ^^'  " 
matter  was  then  in  the  hands  of  his  attorney ;  and  the  Court  held 
that  the  tender  was  good  (jg).^ 

A  person  who  made  a  tender,  had  two  bank  notes  twisted  up  in 

(c)  Briggs  V,   Calverly,   8  T.   R.  629 ;  W.  310. 
Moffatt  V.  Parsons,  o  Taunt.  307.  {/)  Per  Tindal,  C.  J.,  Fineh  v.  Brook,  1 

(rf)  Smith  V.  Key,  Str.  638  ;  Wynne  v,  Scott.  70,  76. 
Wynne,  1  Wils.  3y ;  Bac.  Abr,  "  Tender,"         (p)  Douglas  v,  Patrick,  3  T.  R.  683  ; 

{!>.)  Read  v.  Goldring,  2  M.  &  S.  86. 

(«)  See  Eirton  v.  Braithwaite,  1  M.  & 


By  the  common  law  and  practice  of  Connecticut,  a  tender  is  good,  though  the  day 
of  payment  has  elapsed.    Tracy  v.  Strong,  2  Conn.  659. 

Tender  of  money  before  it  is  due  is  of  no  avail,  as  the  creditor  is  not  bound  to  re- 
ceive it  before  it  is  due,  according  to  the  terms  of  the  contract.  Per  Parker,  C.  J., 
Saunders  v.  Frost,  6  Pick.  267  ;  per  Ford,  J.,  in  Tilton  v,  Britton,  4  Halst.  120.  See 
Jouett  V.  Wagnon,  2  Bibb,  269.    But  see  M'Hard  v.  Whetcroft,  3  Hot.  &  M'Hen.  So. 

Where  tender  to  be  made.  On  a  contract  made  in  one  State  of  the  Union  for  the 
payment  of  money,  the  debtor  is  not  bound  to  go  to  another  State  to  tender  the  money 
to  the  creditor.    Allhouse  t>.  Ramsey,  6  Whart.  331. 

If  no  place  be  appointed  for  tender  or  performance,  a  lender  to  the  person  is  good. 
Slingerland  v.  Morse,  8  Johns.  474  ;  Bates  v.  Bates,  Walker,  (Miss.)  401. 

1  See  HuU  v,  Peters,  7  Barbour  Sup.  Ct.  331. 

^  If,  at  the  time  of  making  a  tender,  the  debtor  has  no  knowledge  of  the  commence- 
ment of  a  suit,  and  the  creditor  do  not  inform  him  thereof,  nor  make  claim  of  costs, 
but  refuse  to  accept  the  amount  tendered  solely  on  account  of  its  insufficiency  to  pay 
the  debt,  it  may  be  regarded  as  a  waiver  of  all  claim  for  costs.  Haskell  v.  Brewer,  2 
Fairf.  2oS.  As  to  a  tender  of  the  principal  without  interest,  if  not  objected  to  for 
that  omission,  see  Connell  t;.  Mulligan,  13  Smedcs  &  Marsh.  388. 

'  Sands  v.  Lyon,  18  Conn.  18.  See  Blight  v.  Ashly,  1  Peters,  24 ;  Slingerland  v. 
Morse,  8  Johns.  474 ;  Borden  v.  Borden,  5  Mass.  67.  A  mere  offer  to  pay,  it  not  ap- 
pearing that  the  debtor  ha4  the  money  rea<ly,  does  not  amount  to  a  tender.  Fuller  v. 
Little,  7  N.  Ilamp.  535  ;  Sargent  v.  Graham,  5  N.  Uamp.  440 ;  Brown  v.  Gilmore,  8 
Greenl.  107 ;  Breed  v.  Hurd,  6  Pick.  356 ;  Wheeler  v.  Knaggs,  8  Ohio,  169  :  Bakeman 
r.  Pooler,  15  Wend.  637. 

*  He  who  makes  a  tender,  is  not  bound  to  count  out  the  money ;  it  is  enough  if  the 
money  be  there,  and  offered  to  the  party ;  it  is  for  the  payee  to  tell  the  money. 
Wheeler  v,  Knaggs,  8  Ohio,  169 ;  Behaly  v.  Hatch,  Walker,  (Miss.)  369 ;  Breed  v. 
Kurd,  6  Pick.  356.  See  Southworth  t;.  Smith,  7  Cushing,  393.  In  case  of  a  tender  of 
specific  articles  the  tender  is  not  sufficient,  unless  the  articles  are  so  designated  and 
set  apart  as  to  enable  the  creditor  to  identify  them.    Dewees  r.  Lockhart,  1  Texas,  535. 
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How  TO  BB  his  hand,  inclosing  sovereigns  and  silver,  and  making  together  the 
"^■-  precise  sum  intended  to  be  paid.  He  told  the  creditor  what  it 
^■^""y'^^^  consisted  of,  but  did  not  open  it  before  him  ;  and  Best,  C.  J.,  said, 
"I  am  of  opinion  this  is  a  sufficient  tender.  K  the  witness  had  not 
mentioned  the  amount,  I  think  it  would  not  have  done  (A)."  So, 
where  the  defendant's  attorney  called  at  the  plaintiff's  shop,  to  pay 
him  a  debt,  he  having  money  in  his  pocket  for  that  purpose ;  and, 
having  mentioned  the  precise  sum,  he  put  his  hand  in  his  pocket  to 
take  out  the  money,  but  did  not  actually  produce  it,  the  plaintiff 
saying  he  could  not  take  it :  the  Court  was  of  opinion  that  this 
was  a  good  tender  (i). '  And  it  seems,  that  if  the  debtor  express  his 
willingness  to  pay  a  certain  sum,  and  state  that  he  has  it  in  the 
house,  and  offer  to  go  and  fetch  it,  but  is  prevented,  by  the  creditor 
stating  that  the  debtor  need  not  trouble  himself,  for  it  could  not 
be  taken,  this  will  support  a  plea  of  tender  (jfc). 

A.  having  goods  at  a  pawnbroker's,  delivered  the  duplicate  to  B., 
[  *699  ]  to  take  them  out  of  pledge.  B.  took  them  out  acconlingly,  ^and 
paid  the  amount  due  on  them.  On  A.  sending  to  B.  for  the  goods, 
and  stating  that  B.  might  have  the  money  if  he  would  deliver  them 
up,  B.  said  he  had  not  got  them,  and  refused  to  tell  who  had  them; 
and  the  Court  held,  in  trover  by  A.  against  B.,  that  the  latter  was  not 
entitled  to  a  tender  of  the  money  he  had  advanced ;  because  A., 
even  if  he  had  made  a  tender,  would  not  have  had  the  goods  deliv- 
ered to  him  (Z). 
When  not  But  where  the  production  of  the  money  was  prevented,  by  the 
creditor  leaving  the  room  after  the  debtor  had  offered  to  pay  it,  and 
whilst  he  is  in  the  act  of  taking  it  from  his  pocket,  Lord  Tenterden, 
C.  J.,  thought  there  was  not  a  sufficient  tender  (wi).^ 

So  where,  to  establish  a  tender,  the  defendant  proved  that  he  and 
a  friend  went  to  the  plaintiff's  attorney,  and  said  that  he  had  come 
to  settle  the  plaintiff's  account ;  that  he  produced  a  paper  contain- 
ing a  statement  of  the  account,  in  which  he  made  the  balance  ot, 
which,  he  said,  he  was  ready  to  pay,  but  produced  no  money  or 
notes ;  and  that  the  plaintiff's  attorney  said  he  could  not  take  that 
sum,  as  his  client's  demand  was  above  8Z. :  Lord  Kenyon  held  that 
the  tender  was  not  sufficient  (n).^ 

The  defendant  left  with  his  clerk  lOL  for  the  plaintiff.  The 
plaintiff  called,  and  demanded  16L     The  derk  told  the  plaintiff  that 

(A)  Alexander  ».  Brown,  1  C.  ife  P.  288.  it." 

(0  Finch  V.  Brook,  supra,  (I)  Jones  r.  Cliff,  1  C  &  jVL  640. 

(it)  Harding  v.  Davies,  1  C.  &  P.  77,  (m)  Leatherdale  v,  Sweepstone,  3  C.  4 

cor.  Best,  C.  J.,  who  observed,  that  "it  P.  342, 

wonid  not  do,  if  a  man  said  I  have  got  (n)  Dickinson  v.  Shee,  4  Esp.  68 ;  see 

the  money,  but  must  go  a  mile  to  fetch  Bao.  Abr.  "  Tender/'  (B.  1.) 

• 

1  If  a  person,  who  is  bound  to  pay  money,  be  prevented  from  making  a  tender  by 
any  contrivance  or  evasion  of  the  party  to  whom  the  money  is  to  be  paid,  it  will  be 
equivalent  to  a  tender,  or  a  sufficient  excuse  for  not  making  it.  Gilmore  p.  Holt,  4 
Pick.  238;  South  worth  v.  Smith,  7  Gushing,  393;  Borden  o.  Borden,  5  Mass.  74; 
Taaker  p.  Bartlett,  o  Gushing,  359 ;  Sands  v.  Lyon,  18  Vermont,  18.  Bat  a  bare 
refusal  to  receive  the  sum  due,  and  a  demand  of  a  larger  sum,  is  not  enough  (a 
excuse  the  actual  tender  of  the  money.    Dunham  v,  Jackson,  6  'Wend.  22. 

2  See  Breed  v.  Ilurd,  6  Pick.  356. 
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the  defendant  was  from  home,  and  he  had  left  102.  with  him,  to  Hew  to  bh 
give  the  plaintiff  when  he  called.     The  plaintiff  said  he  would  not  >*^^"- 
receive  the  102.,  nor  anything  less  than  his  whole  demand.   The  clerk 
did  not  offer  the  102  ;  and  the  Court,  on  that  ground,  held  that 
there  was  no  legal  tender  (o). 

The  defendant  ordered  A.  to  pay  the  plaintiff  72.  12«.  The  latter 
demanded  82. ;  on  which  A.  said,  that  he  was  only  ordered  to  pay 
the  former  sum,  which  was  in  £.'s  hands.  £.  put  his  hand  to  his 
pocket,  to  take  out  the  money  ;  hut,  hy  A.'s  desire,  he  did  not  do 
so.  At  the  trial,  B.  could  not  say  whether  he  had  suflScient  money 
about  him,  on  the  above  occasion,  to  pay  the  72.  12^.,  but  swore 
that  he  had  it  in  his  house,  at  the  door  of  which  he  was  standing  at 
the  time.  And  the  Court  held,  that  this  was  not  a  valid  tender ; 
as  the  money  should  have  been  actually  produced  (p). 

Further,  a  tender,  to  be  Igood,  must  not  be  made  upon  any  condi-  It  must  be 
tion  to  which  the  creditor  has  a  right  to  object  (q),^    Thus,  although  ^^^" 
a  party  who  tenders  money  has  a  right  to  exclude  any  presumption 
against  himself,  that  the  sum  tendered  is  in  part  ^payment  of  the  [  *700  ] 
debt ;  yet,  if  he  add  a  condition,  that  the  party  who  receives  the 
money  shall  acknowledge  that  no  more  is  due,  this  will  invalidate 
the  tender  (r).     And,  accordingly,  it  has  been  held,  that  an  offer 
to  pay  a  sum  of  money,  "  if  the  plaintiff,"  who  claimed  a  larger 
sum,  "would  accept  it  as  the  whole  balance  really  due,"  is  not  a 
legal  tender  («). 

Upon  the  same  principle,  a  tender  of  money  as  "  all  that  was 
due  (t)  ;  "  and  a  tender  of  a  sum  "  in  payment  of  the  half-year's  rent, 
due  at  Lady-day  last  (u)"  have  been  held  bad.^  So,  a  tender  of  a 
quarter's  rent,  coupled  with  a  demand  of  a  receipt  to  a  particular 
day, — the  contest  being,  whether  rent  was  due  for  one  or  two 
quarters, — is  not  good  (x).  And  so,  where  the  tender  was  made 
in  these  terms : — "I  offer  you  72.  16«.  8d.  as  the  balance  of  352., 
and  I  demand  a  receipt  in  full,"  it  was  held  to  be  invalid  (y).^ 

(o)  Thomas  v,  Eyana,  10  East,  101.  Strong  v.  Harrej,  3  Bing.  304 ;  11  Moore, 

ip)  Kraus  t».  Arnold,  7  Moore,  59.  72  ;  MitcheU  v.  King,  6  C.  &  P.  237. 

Iq)  Per  Maule,  B.,  Be?ans  v.  Rees,  5  (0  Sutton  v.  Hawkins,  8  C.  &  P.  259. 

M.  «&  W,  306,  309.  (tt)  Marquis  of  Hastings  v.  Thorley,  Id. 

(r)  Per  Erie,  J.,  Bowen  v.  Owen,  11  Q.  573. 

B.  131,  136  ;  11  Jur.  972,  973.  (x)  Finch  v.  Miller,  5  C.  B.  428. 

(f)  Evansi  v.  Judkins,  4  Camp.   156 ;  (y)  Ford  v.  Noll,  2  Dowl.  N.  a  617. 

1  A  tender  should  be  unconditional,  and  of  a  certain  and  definite  character.  East- 
land V.  Longshome,  1  Nott  &  M'Cord,  194;  Wood  v.  Hitchcock,  20  Wend.  47  ;  Brook- 
lyn Bank  v.  De  Grauw,  23  lb.  342 ;  Loring  v.  Cooke,  3  Hick.  51 ;  Ilobinson  v.  Bachelder, 
4  N.  Hamp.  40  ;  Brown  v,  Gilmore,  8  Greenl.  110 ;  Hepburn  v.  Auld,  1  Cranch,  321 ; 
Bacon  v.  Conn,  1  Smedes  &  Marsh.  (Miss.)  Ch.  318 ;  BuflFum  v.  Buffum,  UN.  Hamp. 
451 ;  Richardson  v.  Boston  Chemical  Labratory,  9  Metcalf,  42,  52. 

^  If  a  debtor  tender  to  his  creditor  a  sum  of  money,  in  lull  for  all  legal  claims 
which  the  creditor  may  have  against  him  upon  account,  and  the  creditor  receive  the 
money,  protesting  that  it  is  not  sufficient,  but  saying  that  he  will  take  it  and  pass  it 
to  the  debtor's  credit  upon  the  account,  and  the  debtor  do  not  express  any  dissent  to 
this  course,  the  acceptance  of  the  tender  will  be  no  bar  to  the  creditor's  right  to 
recover  such  sum  as  may  be  found  due  to  him,  exceeding  the  amount  of  the  tender. 
Gassett  v,  Andover,  21  Vermont,  342. 

'  Where  the  defendant  tendered  a  certfiin  sum,  and  demanded  a  receipt  in  full  of 
all  demands,  which  the  plaintiff  refused  to  give,  and  thereupon  the  tender  was  with- 
drawn, it  was  held  that  the  defendant  had  lost  all  benefit  of  the  tender.  Thayer  v. 
Braokett,  12  Mass.  450 ;  Richardson  t\  Boston  Chemical  Labratory,  9  Metoalf,  42,  52. 
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How  TO  BB       So,  it  has  been  held,  that  the  debtor,  on  making  a  tender,  must 
MADE.         no(j  insist  upon  a  stamped  receipt  for  the  money,  as  a  condition  of 
^■^^^'■^^^  his  paying  it  (z)  ;    but  the   correctness  of  this   opinion   has  been 
doubted  (a). 

And  where  a  debtor  made  a  tender  to  his  creditor,  by  sending 
him  a  cheque  inclosed  in  a  letter,  and  requesting  a  receipt  in  re- 
turn :  this  was  held  not  to  invalidate  such  tender  (6). 

So  where  the  agent  of  A.  delivered  to  B.  the  following  letter : 
— "I  have  sent  with  the  bearer  261.  5s.  ZJd.  to  settle  one  year's 
rent  of  U. ; "  and  on  doing  so  he  said,  "  I  am  come  to  pay  the  bal- 
ance of  the  rent  up  to  Michaelmas,  1845:  and  I  have  the  262.  o<. 
7^d,  in  my  pocket."  And  to  this  B.  replied:  "I  wQl  not  have  them, 
there  is  still  more  due  :"  it  was  held  that  this  was  a  sufficient 
tender  (<?).  So,  where  the  person  who  maue  the  tender  said  to  the 
plaintiff,  "lam  come  with  the  amount  of* your  bill;"  and  the 
plaintff  said,  "  I  shall  not  take  it,  it  is  not  my  bill :  "  the  tender 
was  held  to  be  sufficient  (d).  And  where  the  defendant,  on  tender- 
ing the  money,  said  that  "it  was  all  he  considered  due :"  thia  was 
held  not  to  vitiate  such  tender  («). 

So  a  tender  of  so  much  money  "  under  protest,"  is  not  a  condi- 
tional tender  (/). 

And  so,  if  the  condition  be  one  to  which  the  creditor  has  no 
[  *701  ]  orfght  to  object,  e.  g.  if  the  condition  were,  "  I  will  pay  the  money 
if  you  will  take  it  up,"  or.  the  lite,  this  will  not  invalidate   the 
tender  (g). 

And,  in  some  cases,  the  question  as  to  whether  a  tender  was  made 
conditionally,  is  one  entirely  for  the  jury  (A). 

The  common'  law  requiies  that  a  tender  shall  be  made  in  the 
current  coin  of  the  realm  (t) ;  or  in  foreign  money  legally  made 
current  by  proclamation  (k),^ 

And  by  the  3  &  4  Will.,  c.  98,  s.  6,  "  a  tender  of  a  note  or  notes 
of  the  Governor  and  Company  of  the  Bank  of  England,  expressed 
to  be  payable  to  bearer  on  demand,  shall  be  a  legal  tender,  to  the 
amount  expressed  in  such  note  or  notes,  and  shall  bo  taken  to  be 


Must  be  in 

current 

money. 

Tender  in 
notes  of 
the  Bank 
of  Eng- 
land. 


(2)  Cole  V.  Blake,  Peake,  180  ;  Laing  v. 
Header,  1  C.  &  P.  257 ;  per  Cur.,  Smith  «. 
Goodwin,  1  N.  &  M.  373. 

(a)  See  Richardson  v.  Jackson,  8  M.  & 
W.  298. 

(b)  Jones  v.  Arthur,  8  Dowl.  4 12. 

(c)  Bowen  «.  Owen,  11  Q.  B.  131 ;  S.  C. 
11  Jur.  972. 

(d)  Henwqod  v.  Oliver,  1  Q.  B.  409. 

le)  Robinson  v.  Ferreday,  8  C.  &  P. 
762. 

(/)  Manning  v,  Lunn,  2  C.  &  K.  13. 


(g)  Per  Maule,  B.,  Bevans  r.  Rees,  5 
M.  &  W.  306.  309. 

(h)  Eckstein  v.  Reynolds,  7  A.  &  E.  80 ; 
Marsden  v.  Goode,  2  C.  &  K.  133. 

(i)  A  tender  of  more  than  40s.  in  tther 
is  not  good ;  sec  56  Geo.  3,  c.  6S,  a.  11. 
It  would  be  good,  if  not  objected  to  on 
that  account ;  see  infra, 

(k)  Bac.  Abr.  *•  Tender,"  (B.  2) ;  Wade's 
case,  5  Co.  114;  Case  of  Mixed  Moneys, 
Davys,  18. 


1  Bank  bills  are  not  cash,  and  cannot  be  tendered  as  such ;  Coxe  9.  State  Bank  at 
Trenton,  3  Halst.  72  ;  Moody  v.  Makurin,  4  N.  Hamp.  296 ;  Donaldson  r.  Benton,  4 
Dev.  &  Batt.  435  ;  even  to  the  bank  which  issued  thenu  Hallowell  &  Augusta  Bank 
V.  Howard,  13  Mass.  235 ;  Coxe  v.  State  Bank  at  Trenton,  3  Halst.  72.  A  plea  of 
tender  is  not  supported  by  proving  an  offer  of  a  promissory  note  due  ttom  the  plaln- 
t'lfl'  to  the  defendant.  Cary  v.  Bancrofl,  14  Pick.  315 ;  Bellows  v.  Smith,  9  N.  Hamp. 
2»5. 
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valid  as  a  tender  to  such  amount  for  all  sums  above  five  pounds,  on  How  to  va 
all  occasions  on  which  any  tender  of  money  may  be  legally  made,  "^"* 
so  long  as  the  Bank  of  England  shall  continue  to  pay  on  demand  ^"■^'^^''^*-^ 
their  said  notes  in  legal  coin :  provided  always,  that  no  such  note 
or  notes  shall  be  deemed  a  legal  tender  of  payment  by  the  Gover- 
nor and  Company  of  the  Bank  of  England,  or  any  branch  bank  of 
the  said  Governor  and  Company  ;  but  the  said  Governor  and  Com- 
pany are  not  to  become  liable  or  be  required  to  pay  and  satisfy,  at  any 
branch  bank  of  the  said  Governor  and  Company,  any  note  or  notes 
of  the  said  Governor  and  Company  not  made  specially  payable  at 
such  branch  bank :  but  the  said  Governor  and  Company  shall  be 
liable  to  pay  and  satisfy  at  the  Bank  of  England,  in  London,  all 
notes  of  the  said  Governor  and  Company,  or  of  any  branch  there- 
of.'' 

But  even  at  common  law,  a  tender  in  Bank  of  England  notes  (I),  Effect  of 
or  in  provincial  or  country  bankers'  notes  (m),  or  by  a  draft  or  cheque  not  object^ 
on  a  banker  (n),  is  valid,  if  the  creditor  do  not,  at  the  time,  object  to  ing  to  ten- 
receive  such  notes  or  cheque  as  a  payment,  on  account  of  their  qualr  ^*^^' 
ity,  but  object  to  the  amount  only.^ 

And  it  must  be  borne  in  mind,  generally,  that  the  creditor's  con-* 
duct  at  the  time  of  the  tender  may,  in  any  case,  deprive  him  of  the 
right  to  object  thereto.  Thus,  if,  at  the  time  the  tender  is  made, 
the  creditor  objects  to  it  simply  on  the  ground  of  the  ^^insufficiency  [  *702  ] 
of  the  amount  tendered,  he  cannot  afterwards  object  to  it  on  ae* 
count  of  anything  in  the  mere  form  of  the  tender  (o). 

7.  The  principle  of  the  plea  of  tender  is,  that  the  defendant  has  Effbct  of 
always  been  ready,  toujours  prist,  to  perform,  entirely,  the  contract  guBsi^*^* 
on  which  the  action  is  founded ;  and  that  he  did  perform  it,  as  far  qubnt  oc- 
as he  was  able,  by  tendering  the  requisite  money ,^*the  plaintiff  mahd. 
himself  having  precluded  a  complete  performance,  by  refusing  to 
accept  it  (p).     And  therefore,  if  the  plaintiff  can  show,  that  an  en- 

(0  Grigby  v.  Cakes,  2  B.  &  P.  526;  Warren,  Sit.  MicL  M.  T.,  28  Geo.  3^  K.  BL, 

Wnght  ».  Reed,  3  T.  R.  654;  Eq.  Ca.  Ab.  oor.  Duller,  J.  • 
319.  (p)  Riohardson  v.  Jackson,  8  M.  &  Tf. 

(m)  Polglaas  v.  Oliyer,  2  C.  &  J.  16.  298 ;  Bull  v.  Parker,  2  Dowl.  N.  S.  346. 

(n)  Jones  v.  Arthur,  8  DowL  442 ;  Tidd,        (p)  Per  Cur.,  Dixon  v.  Clark,  6  C.  B. 

9Ui  edit.   187.  n.    (m).  citing  Wilby  v.  36o,  377. 

1  Towson  V.  Harre  de  Grace  Bank,  6  Har.  &  J.  63 ;  Brown  v,  I>78inger,  IRawle, 
408 ;  Ball  v.  Stanley,  6  Yerger,  199.  Bank  notes  are  considered  a  good  tender,  unless 
objection  is  made  to  them  on  that  account.  Snow  v.  Perry,  9  1  ick.  642 ;  Bank  of 
United  States  v.  Bank  of  Georgia,  10  Wheat  333  ;  Wheeler  v.  Knaggs,  8  Ohio,  169  ; 
Warren  v.  Maines,  7  Johns.  476 ;  Ck)ckerill  v.  Kirkpatrick,  9  Mis.  697 ;  Williams  v. 
Barr,  7  Mia.  506;  Seawell  v.  Henry,  6  Alabama,  226;  Noe  v.  Hodges,  3  Humph.  162. 
A  clerk  of  the  plaintiff,  to  whom  a  legal  tender  may  be  made,  may  waive  any  objec- 
tion to  the  validity  of  the  tender  on  the  ground  of  its  being  in  bank  bills  and  not  in 
specie,  either  expressly  or  by  implication.  Hoyt  v.  Byrnes,  2  Fairf  475.  If  before 
the  day  of  payment,  the  party  to  whom  payment  is  due  agree  to  accept  bank  bills,  it 
is  a  waiver  of  a  tender  in  gold  and  silver,  and  the  bank  bills  having  been  tendered, 
it  is  competent  evidence  to  support  an  allegation  of  teftder.  Warren  o.  Maines,  7 
Johns.  476.  Treasury  notes  issued  under  the  Act  of  Congress  of  1814,  being  by  their 
terms  receivable  in  payment  of  duties,  taxes,  and  land  debt:*  due  to  the  United  States, 
for  the  principal  and  interest  due  thereon,  were  a  good  tender,  and  might  bo  pleaded 
aa  such  to  sooh  dobta.    Thorndike  ».  Ualted  Stated,  2  Maaon,  I. 
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BvnoT  o0    tire  performance  of  the  contract  was  demanded  and  refused,  at  any 
A  PRIOR  OR    ^jujQ  when,  by  the  terms  of  it,  he  had  a  right  to  make  such  a  de* 
QUENT  Dx-    mand,  he  will  avoid  the  plea,  whether  such  demand  and  refusal  took 
MAHD.         place  before  or  after  the  tender  (q).^ 
N.^'>^^w/       And  a  subsequent  application  to,  and  refusal  by  one  of  two  joint 

•debtors,  is  sufficient  for  this  purpose (r). 
When  the  Nor  is  it  in  all  cases  necessary,  that  such  demand  and  refusal 
demand  ghould  have  been  of  the  precise  sum  tendered.^  Thus,  if  a  sum  of 
more  thftn  money  be  due  on  an  entire  contract,  and  the  creditor  demand  the 
was  ten-  whole  svLjp.  originally  due  thereon,  and  payment  thereof  be  re- 
dered.  fused ;  a  subsequent  tender  of  part  thereof  is  bad,  notwithstanding 
that,  by  part  payment  or  otherwise,  the  debt  may  have  been  re- 
duced, in  the  interim,  to  the  sum  tendered  («). 

But  if  the  amount  demanded  were  made  up  of  the  sum  due  un- 
der the  contract  on  which  the  action  is  brought,  and  of  some  other 
debt  due  from  the  defendant  to  the  plaintifi*,  the  fact  of  there  hav- 
ing been  a  demand  and  refusal  of  such  larger  sum,  will  not  invali- 
date a  tender  of  the  sum  actually  due  on  such  contract  (t).  This 
latter  principle,  however,  would  seem  to  apply  only  where  the  larger 
sum  is  demanded  generally ;  for  if  it  were  explained  to  the  defen- 
dant, at  the  time,  how  the  amount  demanded  was  made  up,  the 
transaction  would  then  amount  to  a  simultaneous  demand  of  the 
several  debts,  so  as  to  negative  the  averment  of  toujour s  prittBa^ 
each  (u). 

But  it  appears  that  if  the  plaintiff  replies,  alleging  a  prior  or 
subsequent  demand  and  refusal  of  the  precise  sum  stated  to  have 
been  tendered  to,  and  refused  by  him  ;  proof  that  he  demanded 
and  was  refused  payment  of  a  larger  sum,  will  not  support  sud 
replication  (x).     And  accordingly  where,  to  an  action  on  a  bill  of 
r  ^08  ]  **exchange  for  lOt  4».,  accepted  by  the  defendant,  the  defendant 
pleaded  a  tender  of  4tL  7b,  6(2.,  and  the  plaintiff  replied  a  prior  (b- 
Tnamdof  that  9um:  but  the  only  proof  of  such  demand  was,  that 
the  bill  was  presented  for  payment  when  due,  and  was  dishonored: 
the  Court  held,  that  the  proof  did  not  support  the  issue,  as  the 
plaintiff  proved  no  demand  of  the  precise  sum  tendered  (y). 
^  ^^^^Ha      "^^^  ^  demand  and  refusal  will  not  defeat  a  tender,  unless  such 
^  t*bB      demand  be  made  by  some  person  who  has  authority  to  receiye  the 
made.         money  for  the  creditor,  and  to  give  the  debtor  a  discharge.    Al- 
though, therefore,  it  appears,  that  a  demand  by  the  plaintiff's  at- 
torney is  sufficient,  yet  a  demand  by  the  clerk  of  the  latter  is  not  (2). 

iq)  lb.;  1  Saund.  38  b,  n.  (2) ;  BuL  K.  (z)  Coore  v,  Callaway,  1  Esp.  115, 116; 

P.  L56.  Spjber  v.  Hide,  1  Camp.  181 ;  see  Fabitt 

Jr)  Peine  «.  Bowles,  1  Stark.  328.  v.  Winston,  Cio.  Eliz.  209. 

«)  Dixon  9.  Clark,  tupra;  Cotton  9.  (y)  Biyera  v.  GrflBtli,  5  R&  Aid.  63a 

Iwin,  7  M.  &  W.  147.  6ee  Hume  v,  Peploe,  8  East,  168,  in  which 

(f)  Brandon  9.  Newington,  8  Q.  B.  915 ;  case  the  plea  and  rejoinder  were  defee- 

Hesketh  0.  Fawcett,   11  M.  &  W.  856;  tive. 

Dixon  9.  Clark,  tupra,  OTermling  Tjrler  9.  (z)  Coore  9.  fallaway,  1  Bap.  115,  IK; 

Bland,  9  M.  &  W.  838.  Goodland  9.  Blei^itk,  1  Camp.  478,  a. 
(i»)  Dixon  9.  Clark,  5  C.  B.  365,  878. 

1  Boee  9.  Brown,  Eirby,  295. 

>  But  see  Thetford  9.  Hubbard,  22  V«nMAt»  440. 
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But  it  seems  tbat,  after  a  tender  has  been  made,  the  creditor  can-  Eytsor  cm 

not  defeat  its  effect,  by  a  subsequent  application  for  the  money,  bjf  bubs^*  ^* 

letter;  but  that  a  penonal  demand  should  be  made  on  the  debtor,  qusntdb- 

to  give  him,  at  the  time  of  the  demand,  an  opportunity  of  paying  va^i>. 

the  debt  (a).     And  at  all  events,  if  the  demand  were  made  at  the  v-^'n^'^ 

debtor's  residence  during  his  absence,  it  would  be  necessary  to  de-  Not  by  let 
fer  issuing  the  writ,  until  the  debtor  had  had  reasonable  time  and 
opportunity  to  pay  the  money  (b). 

8.  A  defendant  cannot  plead  the  general  issue  (c),  or  any  other  PtuDoras, 
plea,  to  the  whole  declaration,  and  a  tender  as  to  part ;  the  rule  ^* 
being,  that  no  other  plea  than  that  of  tender,  can  be  pleaded  as  to 
the  sum  alleged  to  have  been  tendered  (d).  There  would  indeed  be 
a  gross  incongruity  if  the  rule  were  otherwise  ;  for,  upon  the  plea 
of  tender,  the  defendant  expressly  admits  the  sum  tendered  to  be 
due,  and  brings  it  into  Court  to  be  paid  to  the  plaintiff. 

And,  accordingly,  if  ,the  defendant  intend  altogether  to  deny  the 
contract  and  facts  stated  in  any  particular  count,  a  tcoider  should 
not  be  pleaded  thereto  (e).^  • 

The  plea  must  aver  that  the  defendant  is,  and  always  has  been,  ^^^ 
ready  to  pay,  from  the  time  the  money  was  payable ;  and  it  is  not 
sufficient  merely  to  show  a  tender  upon  a  certain  day,  and  a  subse- 
quent readiness  to  pay  the  money  (/).^     So,  the  plea  *will  be  bad  [  0704  ] 
in  substance,  if  it  do  not  allege  an  actual  tender  of  the  money, 
even  although  it  contain  Aprofert  in  curiam  thereof  (^).^ 

But  the  plea  will  not  be  bad  if  it  allege  a  tender  of  the  sum  to 
which  it  is  pleaded,  although  other  pleas  which  are  on  the  record, 
may  make  it  uncertain  whether  the  defendant  does  not,  in  fact,  ad- 
mit that,  at  the  time  of  the  tender,  there  was  a  larger  sum  due,  in 
respect  of  the  debt  to.  which  the  tender  is  pleaded  (A). 

The  sum  stated  in  the  plea  to  have  been  tendered  is  material  and 
traversable  ;  and  care  should  therefore  be  taken  that  the  exact  sum 
offered  be  set  forth  therein. 

So  it  should  be  pleaded,  that,  the  tender  was  made  *'  before  the 
commencement  of  the  suit.'^^ 


(a)  Eriwards  v.  Yeates,  R.  &  M.  860,  S.  C.  2  Bl.  K  723 ;  MaoleUan  v.  Haward, 

cor.  Abbott,  C.  J.;  sed  vide  Hayvard  v,  4  T.  R.  194  ;  1  Saand.  83  c,  n. 
Hague,  4  Esp.  93,  cor.  Lawrence,  J.  (e)  Cox  v.  Brain,  3  Taunt,  96. 

(6)  Gibbs  V.  Stead,  8  B.  &  C.  323;  S.C.        (/)  See  Dixon  v.  Clark,  6  C.  R  365, 

2  M.  &  R  547.  377  ;  Giles  v.  Hart,  Salk.  622 ;  Hume  v. 

(c)  See  Pica,  &o..  Chit  jun.  PL   2nd  Peploe,  8  East,  16S. 

edit  402,  40:3.  (g)  French  v.  Watson,  2  Wils.  74. 

(d)  Dowgall  V,  Bowman,  3  Wils.  145;        (h)  Jones  v.  Owen,  6  A.  &  E.  222. 

1  See  Jones  v,  Hoait5  Pick.  285 ;  Huntington  v,  American  Bank,  6  Pick.  340 ;  ante, 
694,  note. 

>  Besanoon  v.  Shirley,  9  Smedes  &  Marsh.  457 ;  Lanier  v.  Trigg,  6  Smedes  &  Marsh. 
641 ;  Miller  v.  McClain,  10  Yergor,  245. 

*  A  plea  of  tender  before  suit  brought  must  contain  a  profert  in  euriam  of  the  monej 
tendered,  and  must  be  pleaded  in  bar  of  the  damtges  ultra,  ^.,  and  not  in  bar  of  the 
action.    Ayres  v.  Pease,  12  Wend.  393 ;  C&rley  v,  Vance,  17  Mass.  389 ;  Claflin  v.   Y 
Hawes,  8  Mass.  261 ;  Crawford  v.  Harrey,  1  Blaokf.  38 J ;  Jarboe  0.  MoAtee,  7  B. 
Monroe,  279  ;  Sheriden  v.  Smith,  2  Hill,  538  ;  Earle  v,  Earle,  1  Harr.  273. 

*  Where  it  is  necessary  for  the  plalntilf  to  allege  and  prore  a  tender  of  perform- 
ance, a  day  on  which  the  alleged  t^der  if  as  n^ade  must  be  arerred.  Vance  v.  Blair, 
18  Ohio,  532. 
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DEFENCES. 


Beplioi 
tion. 


pLBAmnos,       And  the  plaintiff  may  sign  judgment  for  the  amount  to  which 
^'  the  tender  is  pleaded,  if  the  sum  tendered  be  not  paid  into  court  (i). 

The  plaintiff,  in  his  replication,  either  denies  the  tender,  and  un- 
der this  traverse  contests  its  formality ;  or  he  admits  the  tender, 
and  proceeds  for  a  larger  sum  ;  or  the  replication  may  set  up  a 
prior  or  subsequent  demand  and  refusal  (k). 

And  the  plaintiff  may  take  out  of  court  the  money  which  has 
been  paid  in  on  the  plea  of  tender,  even  although  he  reply,  denying 
the  tender  (I).  But  if  he  permit  the  money  to  remain  in  court,  and 
a  verdict  pass  for  the  defendant,  the  Court  will  retain  it  to  secure 
the  defendant's  costs  (m). 
Eridenoe.  Where,  to  an  action  for  use  and  occupation,  work  and  labor,  &c, 
alleging  a  single  promise  and  breach,  there  were  several  pleaa  as 
to  all  but  72.,  parcel  &o. ;  and  as  to  7i.  a  single  plea  of  tender ;  and 
the  pleas  did  not  distinguish  the  counts  ;  it  was  held,  that  proof  of 
a  single  tender  of  7L,  in  respect  of  use  and  occupation,  satisfied  the 
plea  of  tender  (w). 

If  the  issue  on  the  plea  of  tender  be  found  for  the  plaintiff,  and 
that  on  nonrossumpsit  for  the  defendant,  the  plaintiff  is,  it  seems, 
entitled  to  the  general  costs  of  the  cause  (o), — the  defendant  being 
entitled  to  the  costs  of  the  issue  found  for  him  (p).^ 


OOBtS. 


[  «705  ] 


*9t  2%^  Statute  of  Limitations. 


1.  In  General, 

2.  From  what  Period  the  Limitation  is 

to  be  dated. 

3.  Of  the  Reyiyal  of  the  Demand  by  an 
Acknowledgement,  &c. 

1.  In  General. 

2.  What  is  a  sufficient  Acknowl- 


edgment. 
8.  By  whom  it  may  be  made. 
4.  To  whom  it  may  be  made. 

4.  Of  renewing  a  Writ  to  saye  the 

Statute. 

5.  Of  the  Pleadings. 


Ko  limita- 
tion at 
ooxnx&on 
law. 


1.  In  General. 

With  us,  the  limitation  of  actions  is  regulated  entirely  bystatnte, 
the  mere  lapse  of  time  not  being,  at  common  law,  pleadable  in  bar 

(i)  Chapman  v.  Hicks,  2  C.  &  M.  633 ;  see  Bac.  Abr.  "  Tender,"  1. 
Pether  v.  Shelten,  1  Str.  638.  (m)  1  Wms,  Saund.  33  b.  n.  (2). 

(*)  See  ante,  702 ;  Form,  Chit.  jun.  PL,        (n)  Robinson  «.  Ward,  8  Q,  R  920. 
2nd  edit.  406.  (o)  Hibbert  v.  Fox,  5  Taunt  160. 

(0  Le  Grew  v,  Cooke,  1  B.  &  P.  332  ;        (p)  See  lo"  &  16  Vict.  c.  76,  s.  81. 


1  As  to  tender  of  specific  articles,  and  the  effect  thereof,  see  Chipman's  Law  of 
ContracU  for  the  payment  of  specifie  articles;  Lamb  v,  Lathrop,  13  Wend.  95 ;  Ticrnia 
V.  Napier,  5  Yerger,  410 ;  Mitchell  w.  Merrill,  2  Blackf.  87 ;  Bixby  p.  Whitney,  o 
Qreenl.  192  ;  Veazey  v.  Harmony,  7  Greenl.  91 ;  Hadl5y  v,  Pugh,  Wright,  664 ;  Strong 
».  Watrous,  Wright,  373 ;  Palmer  v.  Harper.  Wright,  383  ;  Kemble  t>.  Wallis.  10  Wend. 
874 ;  Spencer  v.  Tilden,  6  Cowen,  144 ;  Shotwell  v.  Wenderer,  1  Johns.  65 ;  Coil «. 
Houston,  3  Johns.  Cas.  213 ;  Robbins  v.  Luce,  4  Mass.  474 ;  2  Stark.  Ev.  (5th  Am.ed.) 
tit  Tender,  p.  782,  note  1 ;  Case  v.  Green,  6  Watts,  262 ;  Mitchell  i».  MerriU.  2  Blackl 
89;  ante,  627,  notes. 

IFnder  an  obligation  to  deliver  goods  at  a  warehouse  on  a  certain  day,  if  the  obligor 
relies  on  a  tender  in  the  absence  of  the  obligee,  he  must  show  a  tender  on  the  latest 
conyenlent  hour  of  the  day.  Duckham  v.  Smith,  5  Monroe,  372 ;  Tlernan  Vi  Napier, 
6  Yerger,  410 ;  Sweet  v,  Hardiog,  19  Vermont,  687. 
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thereof.  Bat  still,  even  at  common  law,  great  delay  in  instituting  Inoenhul 
proceeti^ings  might,  unless  explained,  furnish  the  jury  with  grounds  ^^^"\^"^^ 
for  presuming  that  the  claim  had  been  satisfied  (q). 

And  the  reasons  on  which  limitations  of  actions,  in  general,  are 
founded,  are  thus  stated  by  Pothier  (r). 

"  The  prescription  is  founded,  first,  upon  a  presumption  of  a  pay-  Principles 
ment  or  release,  arising  from  length  of  time  ;  as  it  is  not  common  J^l'^^on 
for  a  creditor  to  wait  so  long,  without  enforcing  payment  of  what   founded, 
is  due ;  and  as  presumptions  are  founded  upon  the  ordinary  course 
of  things,  ex  eo  quod  plerumque  fit,  the  laws  have  formed  the  pre- 
sumption, that  the  debt  was  acquitted  or  released.     Besides,  a  debt- 
or ought  not  to  be  obliged  to  take  care  for  ever  of  the  acquittances 
which  prove  a  demand  to  be  satisfied ;  and  it  is  proper  to  limit  a 
time,  beyond  which  he  shall  not  be  under  the  necessity  of  producing 
them.     Secondly,  it  is  also  established  as  a  punishment  for  the  neg- 
ligence of  the  creditor.     The  law  having  allowed  him  a  time  to  in- 
stitute his  action,  the  claim  ought  not  to  be  received  when  he  has 
suffered  that  time  to  elapse." 

1.  The  statute  21  Jac.   1,  c.  16,  s.  3  («),  enacts,  "  that  all  actions  21  X^a  1. 
*of  account,  and  upon  the  caseit),  (other  than  such  accounts  as  con-  p  ojoft  1 
cern  the  trade  of  merchandise  between  merchant  and  merchant,'  ^  ^ 

their  factors  or  servants,)  and  all  actions  of  debt  grounded  upon  any 
lending  or  contract,  without  specialty ^  and  all  actions  of  debt  for 
arrearages  of  rent,  shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action  or  suit^  and  not  after," 

This  statute  does  not  discharge  or  extinguish  the  debt,  it  only  bars  ^^  Effect. 

{j)  See  ante,  646.  cannot  but  deem  a  most  unseemly  anzie- 
(r)  On  Contracts,  pt.  3,  c.  8,  art.  2,  by  ty  to  suppress  the  defence,''  &c.  See 
Evans,  vol.  i,  451.  "  The  Statute  of  Lim-  Bell  v.  Morrison,  1  Peters  (8.  C.)  360 ;  per 
itations  was  intended  for  the  relief  and  Parsons,  C.  J.,  in  Perkins  v,  Burbank,  2 
quiet  of  defendants,  and  to  prevent  per-  Mass.  81.  y  And  see  per  Cur.,  Rhodes  v. 
sons  from  being  harrassed,  at  a  distant  Smethurst,  6  M.  &  W.  Sol,  356. 
period  of  time  after  the  committing  of  («)  "  The  Statute  of  Limitations,  on 
the  injury  complained  of;''  per  Abbott,  which  the  security  of  all  men  depends,  is 
C.  J.,  Battley  t>.  Faulkner,  3  B.  &  Aid.  to  be  favored,"  per  Cur.,  Green  v.  lUv- 
292.  "One  of  the  objects  of  the  Statute  ett,  2  Salk.  422.  "The  statute  ought  to 
of  Limitations  was,  that  the  action  receive  a  liberal  construction ;"  per  Dal- ' 
should  be  brought  to  trial  at  a  period  of  las,  J.,  Kelling  v.  Shaw,  1  Moore,  345. 
time  when  the  defendant  could  be  pre-  Gautier  v,  Franklin,  1  Texas,  732 ;  Dick- 
pared  with  his  witnesses  to  meet  the  inson  v.  McCarny,  5  Georgia,  486.  The 
charge,  which  would  not  be  the  case  if  act  3  &  4  WilL  4,  c.  27,  limits  actions  and 
the  action  might  be  postponed  to  an  in-  'suits  relating  to  real  property.  The  3  &  4 
definite  period ;"  per  Bayley,  J.,  Id.  293.  "WiU.  4,  c.  71,  shortens  the  time  of  pre- 
<  In  Spring  v.  Gray,  5  Mason,  523,  Mr.  scription  in  certain  cases.  The  2  <&  3 
Justice  Story  said ;  "  I  consider  the  Stat-  "Will.  4,  c.  100,  shortens  the  time  required 
ute  of  Limitations  a  highly  beneficial  in  claims  of  modits  decimandi,  or  exemp- 
statnte,  and  entitled,  as  such,  to  receive,  tion  fh)m  or  discharge  of  tithes.  The 
if  not  a  liberal,  at  least  a  reasonable  con-  statute  of  James  is  still  the  act  which 
Btruction,  in  furtherance  of  its  manifest  regulates  the  limitation  as  to  personal  ac- 
objects.  It  is  a  statute  of  repose.  The  tions.  Lord  Tenterden's  Act,  9  Geo.  4,  c. 
defence  which  puts  it  forth,  is  an  honora- ,  14,  merely  relates  to  the  revival  of  debts 
ble  defence.  There  is  wisdom  and  policy  by  acknowledgment,  &c.,  within^iix  years 
in  it,  as  it  quickens  the  diligence  of  cred-  before  action. 

itors,  &o.    Yet  I  well  remember  the  time,        {t)  This  was  held  to  include  assumpsit ; 

when  Courts  of  Law  exercised  what  I  see  Battley  v.  Faulkner,  3B.&  Aid.  294. 
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PBfBZfClBS. 


To  what 
actions  it 
applies. 


IsoKsnuit  the  remedy;^  and  accordingly,  it  is  held,  that  a  Hen  in  respect  of  tibe 
debt  is  not  destroyed,  though  the  remedy  by  writ,  to  recover  the 
debt  itself,  may  be  gone  (u).  Upon  the  same  ground  it  is,  that,  as 
we  shall  see  presently,  the  demand  may  be  revived  by  the  debtor's 
subsequent  promise  or  acknowledgment,  without  any  new  conside- 
ration. And  it  has  been  held,  in  equity,  that  the  statute  does  not 
run  against  a  creditor  of  a  bankrupt  after  a  fiat  has  been  issued; 
although  the  six  years  elapsed  after  the  issuing  of  such  fiat,  and  be- 
fore the  creditor  applied  to  prove  (x).  But  if,  at  the  time  the  fiat 
issued,  the  statute  has  attached  upon  the  demand,  the  creditor  can- 
not be  a  petitioning  creditor  (y),  or  prove  against  the  estate  in  re- 
spect thereof  (2). 

The  statute  of  James  applies  to  all  actions  upon  written  or  Te^ 
bal  contracts,  for  the  recovery  of  debts  or  damages,  whether  the 
claim  be  made  in  a  court  of  law  or  in  equity  (a).  So  it  applies  to 
actions  on  a  bill  of  exchange  (6),  or  by  an  attorney  for  his  fees  (f). 
So  it  applies  to  an  action  of  debt  for  a  penalty,  due  under  a  bye- 
law  made  by  virtue  of  a  charter  (c2).  So  if  money,  which  has  been 
deposited  in  the  ordinary  way  with  a  banker,  be  allowed  to  remain 
in  his  hands  for  six  years,  without  any  payment  by  him  of  the 
principal,  or  any  allowance  of  interest  in  respect  thereof,  the  Stat- 
ute of  Limitations  will  bar  its  recovery  (e).  And  if  an  action  be 
brought  in  one  of  our  cqurts,  for  a  debt  which  was  incurred  and  ac- 
crued due  in  a,  foreign  country,  or  in  Scotland  ;  the  English  Statute 
of  Limitations  may  be  pleaded  in  bar  -of  such  action,  although,  bj 
the  law  of  the  country  in  which  the  debt  was  incurred,  the  period  (^ 
limitation  may  not  have  elapsed  (/).^ 

EroKPTioN  .**2.  The  statute  of  James,  it  will  be  observed,  ererepte  "  such  a^ 
AS  TO  mebp  counts  as  concern  the  trade  of  merchandize  between  merchant  and 
AOCOUNT8.    merchant,  their  factors  or  servants."^ 

[  *707  J       ^^^  ggg  Spears  v.  Hartley.  3  Esp.  81 ;    468. 

Higgins  V.  Scott,  2  B.  &  Ad.  413,  414.        (a)  Bac.  Abr.  "  Limitation  of  Actiona,' 
As  to  money  charged  on  land,  see  3  <b  4    D.  2,  4 ;  £.  Chit.  Eq.  Index,  tit  **  lamita- 


Will.  4,  c.  27,  s.  40,  post. 

(x)  JEx  parte  Ross,  2  G.  &  J.  46. 

(y)  Emery  v.  Mucklow,  C.  P.  H.  T. 
1834,  MS.;  1  Dcac.  Bkpt.  Law,  98 ;  Eden, 
2nd  edit.  45,  46. 

(z)  Bz  parte  Dewdney,  15  Ves.  498  ;  Ex 
parte  Roffey,  2  Rose,  24o ;  S.  C.  19  Ves. 


tions.  Statute  ot" 

(6)  Renew  v.  Axton,  Carth.  3. 

(c)  Oliver  v.  Thomas.  3  Lev.  367. 

(d)  Tobacco-pipe  Makers  v.  Loder,  2) 
L.  J.,  a  B.  414. 

(c)  Pott  r.  Clegg,  16  M.  &  W.  321. 
(/)  Ante,  92. 


1  So  that  a  demand  is  affected  only  by  the  statute  of  limitations,  which  is  in  forc» 
when  the  remedy  is  sought;  Winston  v,  McCormick,  1  Smith,  8;  Patterson  i».  Gaine*. 
6  Howard,  (U.  S.)  600 ;  even  if  that  statute  has  extended  a  former  period  of  limitar 
tion,  which  was  running  on  a  demand  but  had  not  fully  expired  when  the  subsequent 
statute  was  passed,  lb.  But  if  a  demaud  is  barred  under  one  statute,  no  subsequent 
statute  can  revive  the  remedy  upon  it.  M'Kinney  v.  Springer,  8  Black£  506 ;  HftW- 
kins  V.  'Campbell,  1  English,  612. 

^  So,  on  the  other  hand,  where  a  debt  was  contracted  in  a  foreign  country,  bctwees 
subjects  thereof,  who  remained  there  until  the  debt  became  barred  bytheliwof 
limitations  of  such  country,  it  was  held  that  the  Massachusetts  statute  of  limitatieos 
could  not  be  pleaded  in  bar  to  an  action  ixpon  the  debt,  brought  within  six  jears 
after  thet>a>^ties  came  into  the  state  of  Massachusetts.  Bulger  v.  Roche,  11  Pick.  S&; 
Way  V.  Sperry,  6  Gushing,  238 ;  Graves  f.  Weeks,  19  Vermont,  178.  See  Le  Roy  r.  Crown- 
ingshield,  2  Mason,  lol.    The  law  of  Texas  is  otherwise.   Hays  v.  Cage,  2  Texas,  oOL 

^  In  Massachusetts  and  in  some  other  states,  there  is  an  exception  to  the  statote 
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And  this  exception  extends  to  all  cases  of  mntualor  reciprocal  (g)  ixoKNEaAL 
accounts  current  or  open,  between  merchants,  but  not  to  accounts    ,^^r^^ 
stated  between  them  (A).^     Wten,  therefore,  an  account  has  been  Applies 
stated,  or  balanced,  the  action  must  be  brought  within  six  years  ;^  ^ooucts 
bat  if,  after  it  has  been  adjusted,  a  following  account  is  added,  in  current, 
such  case  the  plaintiff  shall  not  be  barred  by  the  statute,  because  it 
is  still  a  running  account  (t).^ 

It  was  formerly  held,  that  this  exception  was  not  confined  to  ao-  ^tween 
counts  between  merchants,  in  the  strict  acceptation  of  that  term  (t)  ;*  ^"^^  "  * 
but  that,  wherever  there  were  mutual  or  cross  accounts  or  dealings, 
though  not  between  merchants  or  relating  to  merchandize,  for  any 
one  item  of  which  credit  had  been  given  within  six  years,  this  was 
evidence  of  an  acknowledgment  of  there  being  an  open  account  be- 
tween the  parties,  and  oi  a  promise  to  pay  the  balance,  so  as  to 
take  the  case  out  of  the  statute  (J).  But  it  is  now  well  settled,  that 
the  mere  fact  of  there  being  an  open  and  unsettled  account  between 
two  parties,  is  not  enough,  since  Lord  Tenterden's  Act,  to  take  the 
case  out  of  the  operation  of  the  statute  (wi).  Thus,  an  open  account 
between  two  tradesmen,  in  which  each  charges  the  other  with  goods, 

(a)  BuL  N.  P.  149.  (Z)  Catling  ».  Skoulding,  6  T.  R.  189  ; 

(h)  2  Saund.  124,  127  a,  n.  2  Saund.  127  b,  n. 

(i)  lb.;  Farrington  ».  Lee,  2  Mod.  311,  (m)  Williams  v.  Griffiths,  2  Cr.  M.  & 

312;  S.  C.  1  Id.  268.  R.  45;  Mills  v.  Fowkes,  7  Scott,  444.    As 

{k)  Cotes  V,  Harris,  Bui.  N.  P.   149 ;  to  what  are  merchants'  accounts  within 

Crouch  V.  Kirkman,  Peake,  121 ;  2  Saund.  this  exception,  see  Forbes  v.  Skelton,  8 

127  b,  n.  Sim.  336 ;  Ex  parte  Peachey,  1  Deac.  651 ; 

Dutton  V,  Hutchinson,  1  Jur.  772. 

of  limitations,  in  fayor  of  witnessed  promissory  notes.  But  to  render  this  exception 
available  the  action  must  be  brought  by  the  original  payee,  or  by  his  executor  or  ad- 
ministrator.   Rer.  Stat.  Mass.  Ch.  120,  §  4. 

The  holder  of  such  a  note,  payable  to  a  person  therein  named  or  bearer,  may  main- 
tain an  action  thereon,  for  his  own  use,  in  the  name  of  the  administrator  of  the 
payee,  after  the  expiration  of  six  years  from  the  -time  when  the  cause  of  action 
accrued,  provided  the  action  is  brought  with  the  consent  of  such  administrator. 
Sigourney  v.  Severy,  4  Cushing,  176.  iSo  an  indorsee  may  maintain  an  action  in  the 
name  of  the  payee,  and  recover,  under  the  same  circumstances,  if  the  payee  consents 
or  does  not  object  thereto.  Hodges  v.  Holland,  19  Pick.  43.  So  where  the  payees  of 
snoh  a  note  became  bankrupts,  after  six  years  from  the  time  when  it  became  payable, 
and  one  of  thom  afterwards  purchased  the  note  of  the  assiguee,  and  took  it  by  deliv- 
ery, without  indorsement,  it  was  held  that  the  purchaser  might  maintain  an  action 
in  his  own  and  the  name  of  the  other  payee,  for  his  own'  benefit  Drury  v,  Yannevar, 
&  Cushing,  442. 

But  in  Maine  this  privilege  of  a  witnessed  note  is  not  confined  to  an  action  by  the 
payee,  but  extends  also  to  an  action  by  an  indorsee  Stanley  v,  Kempton,  30  Maine, 
118.  But  it  is  held  to  apply  only  to  notes  payable  in  money.  Dennett  r.  Goodwin, 
32  Maine,  44.  It  seems  to  be  otherwise  in  Vermont.  Bragg  v.  Fletcher,  20  Vermont, 
351.  It  is  not  necessary  that  the  note  should  be  negotiable,  to  give  it  the  benefit  of 
the  exception.    Sibley  v,  Phelps,  6  Cushing,  172. 

1  Accounts  not  in  writing  are  not  accounts  excepted  by  the  statute  of  limitations. 
Mills  V.  Fowkes,  5  Bing.  N.  C.  455.    But  see  Penniman  v,  Rotch,  3  Metcalf,  216. 

s  Tolland  v,  Sprague,  12  Peters,  (U.  8.)  300 ;  Breckenridge  v.  Baltzell,  1  Smith,  217 ; 
Bevan  v,  Cullen,  7  Barr,  281 ;  Fox  v.  Fisk,  6  Howard,  (Miss.)  328 ;  £x  parte  Storer, 
Daveis,  294.  An  account  closed  is  not  necessarily  a  settled  account.  Bass  v.  Bass,  8 
Pick.  187. 

•  But  see  Inglis  v,  Haigh,  9  Dowl.  P.  C.  817. 

*  See  an  able  discussion  upon  this  subject  by  Parker,  J.,  in  Blair  v.  Drew,  6  N. 
Hamp.  235.  See  also  Codman  v.  Rogers,  10  Pick.  118  ;  Spring  v.  Gray,  5  Mason,  525; 
8.  C,  6  Peters,  S.  C.  151 ;  Murray  v.  Coster,  20  Johns.  b\iA,  592,  599 ;  Collyer,  Partn. 
(Am.  ed.  1863,)  {  376,  and  note. 
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Ikgsnzbal  althougli  it  contain  items  within  six  years,  is  not  within  the  ezoep- 
v^'^^^w/  tion  (n). 

where  ac-  And  it  has  also  been  decided,  that  the  above  exception  applies 
ccKmt  wm^  only  to  cases  where  an  action  of  account,  or  perhaps  an  action  for 
lie.  not  accounting,  will  lie ;  and  not  to  cases  in  which  it  would  be 

proper  to  sue  on  the  compon  counts  (o). 
Rule  in  ^^^  where  the  case  is  one  of  merchants'  accounts,  the  exception 

case  of  applies,  although  there  may  have  been  no  item  on  either  side,  for 
merchant  s  g^  period  exceedinff  six  years  before  the  commencement  of  the  ac- 

accounts.        ,  *  ,         v  i 

tio*n  or  suit  (p)^ 

Whkn  A0-.       3.  By  the  4th  section  of  the  statute  of  James,  it  is  enacted,  that 

BEBRouQHT  ^^  ^"  ^^^^  ^^  ^^^  ®*^^  actious  or  suits,  judgment  be  given  for  the 
AFTER  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  ®for 
JUDGMENT  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the 
ra  E^*^  judg™^^**  be  given  against  the  plaintiflF,  that  he  take  nothing  by 
^.  his  plaint,  writ  or  bill ;  or  if  any  of  the  said  actions  shall  be  brought 

[  **708  ]  by  original,  and  the  defendant  therein  be  outlawed,  and  shall  after 
reverse  the  outlawry  ;  in  all  such  cases  the  party  plaintiff,  his  heira, 
executors,  or  administrators,  as  the  case  shall  require,  may  com- 
mence a  new  action  or  suit,  from  time  to  time,  within  a  year  after 
such  judgment  reversed,  or  such  judgment  given  against  the  plain- 
tiff, or  outlawry  reversed ;  and  not  after. 

Case  op  4.  And  by  sect.  7  it  is  enacted*  "  that  if  any  person  or  persons 

PLAINTIFFS  ii^Q^^  jg  Q^  shall  be  entitled  to  any  such  actions  of  accounts,  or  ac- 
tions of  debts,  shall  be,  at  the  time  of  any  such  cause  of  action  giv- 
en or  accrued,  fallen  or  to  come,  within  the  age  of  twenty-one 
years,  feme-covert,  non  compos  mentis,imprisoned,  or  beyond  the  se^St' 

(n)  Cottam  v.  Partridge,  4  M.  &  G.  Cottam  v.  Partridge,  tvpra, 
271 ;  4  Scott,  N.  R.  819  ;  Clark  r.  Alexan-        (p)  Robinson  v,  Alexander,   in    Don. 

der,  8  Scott.  N.  R.  147.  Proa,  8  Bligh,  N.  8.  3d2 ;  IngUs  o.  Haigii. 

(o)  Inglis  V,  Haigh,  8  M.  &  W.  769;  tiqfra. 


UNDER  Dig 
▲BILITir. 


•» 


1  See  Union  Bonk  v.  Knapp.  3  Pick.  113 ;  Bass  v.  Bass.  6  Pick.  362 ;  8.  C„  8  Pick. 
187 ;  Mandeville  v.  Wilson,  6  Cranch,  16  ;  M'Lellan  v.  Crofton,  6  GreenL  308  ;  Davia 
».  Smith,  4  Grevnl.  339 ;  Stiles  ».  Donaldson,  2  DaU.  264.  But  see  Coster  v.  Mnrray, 
6  Johns.  Ch.  622 ;  Murray  v.  Coster,  20  Johns.  682 ;  Ramchander  r.  Hammond,  3 
Johns  200;  Ogden  v.  Astor,  4  Sandf.  Sup.  Ct.  311 ;  James  v.  Richmond,  5  Ham.  3SS; 
Bhyn  v.  Vincent,  1  M'Cord,  160;  Spring  t>.  Gray,  5  Mason,  628;  Blair  v.  Drew,  6  S. 
Hamp.  236.  In  this  last  case,  it  was  held  that  one  item  of  an  account,  though  noi 
barred  by  the  statute,  does  not  draw  after  it  other  items  which  are  barred. 

The  law  on  this  head  is  settled  in  I^Iassachusetts  by  statute ;  which  enacts,  thmt 
**  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the  balance  due  upon  a 
mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed  toha^e  aocmcd 
at  the  time  of  the  last  item  proved  in  such  account."  Rev.  Stat  of  Mass.  ch.  120,  § 
6.  Such  is  also  the  law  in  Maine  ;  but  if  a  party  sleeps  on  a  demand  without  enter- 
ing it  on  his  account,  until  the  period  of  limitation  is  elapsed,  he  cannot  extract  it 
from  the  statute  by  entering  it  afterwards  on  his  account.  £x  parte,  8torer,  Daveis, 
294.  See  on  the  subject  of  mutual  accounts,  Franklin  v.  Camp,  1  Coxe,  196 ;  Smitk 
V.  Ruecastle,  2  Halst.  367  ;  Bennett  v.  Davis,  1  N.  Hamp.  19 ;  Stiles  v.  Donaldsoa,  t 
Yeates,  lOo ;  Coleman  v.  HutiJhinson,  8  Bibb,  209 ;  Chamberlain  v.  Cuyler,  »  Wend. 
126  ;  M'Lellan  v.  Crofton,  6  Greenl.  308 ;  M'Naughton  p.  Norris,  1  Hayw.  216 ;  B<Ad 
9.  Jay,  7  Cranch,  360 ;  Tucker  «.  Ives,  6  Cowen,  193 ;  Davis  9.  Smith,  4  GreenL  ^37 ; 


Collyer,  Partn.  (Am.  ed.  1863,)  §  376,  and  note. 
*  It  is  held  in  Ohio,  that  the  terms  <*  beyond  mm''  in  the 


statuto  of  1804,  an  eqnir* 
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auch  person  or  persons    shall  bo    at  liberty  to  bring  the   same  Cam  op 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  ^^mr^^ 
limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  ability. 
memory,  at  large,  and  returned  from  beyond  the  seas,  as  other  per-  v,>»-v-%^ 
sons  having  no  such  impediment  should  have  done."^ 

The  Law  Amendment  Act(j),  however,  provides,  "  that  no  part  ^^„*^'/' 
of  the  United  Kingdom  of  Gre&t  Britain  and  Ireland  (r),  nor  the  °'     *  **  ' 
Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any 
island  adjacent  to  any  of  them,  being  part  of  the  dominions  of  his 
Majesty,  shall  be  deemed  to  be  beyond  the  %ea»i^  within  the  meaning 
of  this  act,  or  of  the  statute  of  21  Jac.  1,  c.  16. 

(j)  3  &  4  Will.  4,  c.  42,  s.  7.  91 ;  King  ».  Walker,  1  Bl.  286. 

(r)  See  the  decisions,  Anon.,  1  Show. 

alent  to  "  unthout  the  limits  of  the  State,"  Richardson  v.  Richardson,  6  Ham.  126.  So 
in  Indiana.  Stephenson  v.  Doe,  8  Blackfl  508.  This  expression  in  Missouri  means 
without  the  limits  of  the  United  States.  Marvin  v.  Bates,  13  Mis.  217.  The  same 
was  held  in  Darling  v.  Meachum.  2  Greene,  (Iowa)  602.  As  to  the  construction  of 
these  terms  in  the  statutes  of  other  States,  see  2  Stark.  £▼.  (5th  Am.  ed.)  485,  n.  3, 
tit.  Limitations. 

In  Massachusetts,  it  has  been  decided  that  a  citizen  of  another  State,  who  has  never 
been  in  that  Commonwealth,  is  not  a  person  "  beyond  seas,  untkout  any  of  the  United 
States"  and  therefore  is  not  within  the  saving  clause  in  the  statute  of  limitations. 
Stat.  1786,  ch,  52,  §  4.  See  Rev.  Stat  ch.  120,  §  6  ;  Whitney  v.  Goddard,  20  Pick.  304. 
But  it  was  held,  before  the  Revised  Statutes  of  Massachusetts  were  enacted,  under 
Stat.  1786,  ch.  52,  g  6,  that  foreigners  who  had  never  been  in  the  United  States,  were 
within  the  exception  of  the  statute.  Hall  ».  Little,  14  Mass.  203  ;  Wilson  v,  Apple- 
ton,  17  Mass.  l80.  See  Strithorst  v.  Graeme,  3  Wilson,  145;  Le  Veux  v.  Berkeley,  5 
Adol.  &  Ell.  N.  R.  836 ;  Post,  709,  note.  It  is  provided  by  the  Revised  Statutes  of 
Massachusetts,  that  "  If,  after  any  cause  of  action  shall  have  accrued,  the  person 
against  whom  it  has  accrued  shall  be  absent  from  and  reside  out  of  the  State,  the 
time  of  his  absence  shall  not  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  Rev.  Stat.  ch.  120,  §  9.  This  exception  in  the  Revised 
Statutes  extends  to  foreigners  who  never  were  within  the  United  States.  VonHemert 
V.  Porter,  11  Metcalf,  210.  The  provisions  of  this  section  do  not,  however,  apply  to  a 
case,  in  which  the  action  was  barred  by  the  statute  of  limitations,  that  was  in  force 
before  the  Revised  Statutes  went  into  operation.  Wright  w.  Oakley,  5  Metcalf,  400 ; 
Battles  V.  Fobes,  18  Pick.  532 ;  S.  C,  19  lb.  578.  See  Davis  v.  Minor,  1  Howard, 
(Miss.)  1 83.  But  it  does  apply  to  actions,  which  accrued  before  the  Revised  Statutes 
went  into  operation,  provided  the  right  of  action  was  not  then  barred,  where  the  par- 
ty, against  whom  it  had  accrued,  afterwards  was  absent  from  and  resided  out  of  the 
State.  Darling  r.  Wells,  Mooar  v.  Bates,  1  Gushing,  508;  Brigham  ».  Bigelow.''12 
Metcalf,  268.  Under  a  corresponding  provision  in  the  statutes  of  New  York,  the  lim- 
itation does  not  apply  to  any  portion  of  the  time  the  debtor  resides  out  of  New  York, 
notwithstanding  he  may  frequently  return  on  business ;  the  time  spent  by  the  debtor 
in  New  York  upon  business  is  not  to  be  taken  into  the  account  Burroughs  v.  Bloom- 
er, 5  Denio,  532. 

The  New  York  statute  applies  to  a  case  where  the  debtor  "  shall  depart  from  and 
reside  out  of  the  state,''  <Scc.,  and  it  has  been  held  that  but  one  case  of  absence  is 
provided  for;  and  on  the  return  of  the  defendant  into  the  state  after  his  first  depar- 
ture, 80  as  to  be  subject  to  the  process  of  the  court,  and  in  a  way  to  give  operation 
to  the  statute,  it  then  continues  to  operate  notwithstanding  a  subsequent  departure. 
Randall  v.  Williams,  4  Denio,  577 ;  (Jole  v.  Jessup,  2  Barbour  Sup.  Ot.  309 ;  Dorr  v. 
Swartwout,  1  Blatchf.  Cir.  Ct.  179;  Didier  v.  Davidson,  2  Barbour,  Ch.  Rep.  477. 
From  what  facts  and  circumstances  it  may  be  inferred  that  a  person  is  absent  from 
and  residing  out  of  the  state,  see  Hackett  v.  KendaU,  23  Vermont,  275. 

^  If  there  are  several  disabilities  existing  together  at  the  same  time,  when  the  right 
of  action  accrues,  the  statute  of  limitations  docs  not  begin  to  run  until  the  pirty  has 
survived  them  all.  Butler  v.  Howe,  13  Maine,  S97  ;  Jackson  v.  Johnson,  5  Cowen,  74; 
Dugan  V,  Gittings,  3  Gill,  138.  But  a  disability,  arising  after  the  disability  of  infan- 
cy has  expired,  cannot  be  added  to  it,  to  defeat  the  operation  of  the  statute.  Stevens 
«4  Bomar,  9  Humph.  546.  See  Dei^e  r.  Jones,  23  Miss.  (1  Cosh.)  133 ;  Meroer  v.  Sel- 
den,  1  Howard,  (U.  S.)  37. 
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Case  OF 

FLAniTITTS 
UMD^R  DIS- 
ABILITY. 

What  cases 

irithiiithe 

exception.. 


IKsabilitj 
must  exist 
when 
cause  of 
action 
arose. 

[  «»709  ] 


Case  of  de* 
fendaot 
beyond 
•ea. 


It  has  l)een  held,  that  an  action  for  unliquidated  damageB  is 
within  the  saving  clause  in  this  section  (9) ;  and  that,  if  a  party 
who  is  in  prison  when  the  cause  of  action  accrues,  commences  such 
an  actioji  after  the  six  years  have  elapsed,  but  during  the  contina- 
ance  of  the  imprisonment,  the  operation  of  the  statute  is  barred  by 
this  section  (t).  So,  where  a  married  woman,  being  an  administrar 
trix,  lent  part  of  the  assets  to  her  husband,  and  took  a  promissory 
note  from  him  and  a  surety  for  the  amount,  it  was  held,  that  she 
had  six  years  after  her  husband's  death  within  which  she  might 
sue  the  surety  (u).  And  so,  if  a  plaintiff  be  beyond  seas  at  the 
time  of  action  accruing,  he  may  sue  at  any  time  before  his  return, 
or  within  a  limited  time  thereafter  (a?).^ 

But  in  order  to  bring  a  party  within  the  saving  clause  of  the  7th 
section,  the  disability  must  exist  when  the  cause  of  action  ^arose; 
and  where  the  time  has  once  begun  to  run,  no  subsequent  disabiUty, 
however  involuntary,  will  suspend  its  operation  (y).  If,  therefore, 
the  creditor  be  in  Great  Britain  at  the  time  the  statute  begins  to  run, 
the  six  years  will  be  dated  from  that  period,  although  he  afterwards 
go  abroad  and  remain  absent  (3). 

So,  where  there  are  several  joint  creditors  or  claimants,  and  m 
of  them  is  in  England  when  the  right  of  action  accrues,  the  action 
must  be  commenced  within  six  years  from  that  period  (a). 

So  if  the  creditor  once  arrive  in  this  country  (6),  or  if  one  of  sev- 
eral joint  creditors  who  were  resident  abroad  when  the  cause  of  so* 
tion  arose,  afterwards  come  to  England  (e),  the  statute  will,  in  each 
case,  attach  at  the  expiration  of  six  years  after  such  first  arrid; 
and^no  subsequent  departure  will  defeat  its  operation  {d). 

But  where  a  party  is  abroad  at  the  time  the  right  of  action  a^ 
crues,  and  dies  without  returning  to  this  country,  his  executors  may 
sue,  sdthbugh  six  years  may  have  elapsed  from  the  time  of  its  ac- 
crual (e).  And  it  has  been  said  to  be  questionable,  whether  in  snch 
a  case,  the  executors  are  under  any  limitation  at  all  (/). 

5.  By  the  statute  4  Ann.  c.  16,  s.  19,  persons  entitled  to  their  causes 
of  auction  by  the  statute  of  James,  ''shall  be  at  liberty,  if  the  jxrtoa 
agaimt  whom  the  cause  of  suit  exists, .  were,  at  the  time  of  snch 
cause  of  action  or  suit  given  or  accrued,  fallen  or  come,  beyond  the 
seas,  to  bring  the  said  action  against  such  person  after  his  return 
from  beyond  the  seas ;  so  as  they  take  the  same  after  his  return 


(9)  Piggott  9.  Rush,  4  A.  &  E.  912. 

(0  lb. 

(u)  Richards  v,  Richard,  2  E  &  Aid. 
447. 

(x)  Le  Veuz  v,  Berkeley,  5  Q.  B.  836. 

(y)  Per  Cur.,  Homfray  «.  Scroope,  13 
Q.  B.  609.  612. 

(z)  Smith  v.  Hill,  1  Wils.  134 ;  Doe  J. 
Boroure  v.  Jones,  4  T.  R.  311;  Grey  v. 
Mendes,  Str.  606. 


(a)  Ferry  «.  Jackson,  4  T.  R.  616. 

(6)  Smith  V.  Hill,  1  WiU.  134. 

(c)  Peny  p.  Jackson,  4  T.  R.  616. 

(</)  See  per  Car.,  Rhodes  9.  Smethsrrt, 
6  M.  &  W.  361,  356. 

(«)  Townsend  p.  Deao(m>  3  Eieh.  706; 
18  L.  J.,  Exoh.  29& 

(/)  Per  Parke,  B.,  Townsend  t.  Dmt 
oon,  9upTa;  Strithorst  v.  Grsuns,  S  BL 
723 :  &  C.  3  Wila.  145. 


I  Bee  note  abore. 
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from  beyoHd  the  seas/'  wiUiin  tlie  time  limited  by  tlie  statute  of  CAs&or 
Jamea.i  defendant 

And  it  has  been  decided,  that  Ireland  is  still  a  place  beyond  the  sba. 
seas,  within  the  meaning  of  this  statute,  notwithstanding  the  pro-  v^^-N^^^y 
visions  of  the  Act  of  Union,  and  of  the  7  th  section  of  the  Law 
Amendment  Act  (g)J^ 

So  it  has  been  held,  under  the  4  Ann.  c.  16,  s.  19,  that  if  the  de- 
fendant were  in  the  East  Indies  when  the  cause  of  action  accrued, 
the  plaintiff  may  sue  him  within  six  years  after  his  return  to  Eng- 
land, even  although  he  lived  for  six  years  in  the  East  Indies,  within 
the  jurisdiction  of  the  Sapreme  Court  of  Calcutta  (A). 

But  if  the  debtor  once  arrive  in  this  country,  though  his  stay 
here  be  but  for  a  few  days,  and  were  unknown  to  the  creditor, 
*fce  action  must  be  brought  within  six  years  from  the  time  of  such  [  ^^'^lO  ] 
arrival  (t).^ 

So  it  has  been  held,  under  this  statute,  that  if  a  right  of  action  ?*J^^^ 
accrue  against  several,  and  one  of  them  be  beyond  seas,  the  statute    ^  ^^ 
does  not  run  until  his  return,  although  the  others  have  never  been 
absent  from  his  kingdom  (k). 

So,  where  the  testator  resided  abroad  at  the  time  the  cause  of  ?"*y  ^y' 
action  accrued,  and  died  abroad;  it  was  held  that  his  executors,  ^** 
who  resided  in  England,  might  be  sued  within  six  years  after  taking 
<mt  probate.  And  Best,  C.  J.,  observed  :  "although  the  injury  of 
which  the  plaintiffs  complain  has  existed  more  than  six  years,  yet 
they  had  no  cause  of  action  until  there  was  some  person  within  the 
realm  against  whom  the  action  could  be'  brought.  Cause  of  action 
is  the  right  to  prosecute  an  action  with  effect ;  <no  one  has  a  complete 
cause  of  action  until  there  is  somebody  that  he  can  sue.  The  de- 
ceased was  never  in  England  after  the  cause  of  action  accrued 
against  him ;  after  his  death,  there  was  no  person  in  England 
against  whom  the  plaintiffs  could  proceed,  until  the  defendant  took 
upon  himself  the  execution  of  his  will.  The  defendant  did  not  act 
as  executor,  or  prove  the  will  of  the  deceased,  until  1824.  An  ex- 
ecutor may  do  many  acts  before  he  has  proved  the  will ;  and  when 
f 

{g)  Lane  o.  Bennett,  1  M.  &  W.  70.  8  D.  <&  R.  270.    And  see  HoU  v.  Hadley,  2 

(A)  WUliams  o.  Jones,  13  East,  439.  A.  <&  £.  758. 

(O  Gregory  «.  HurriU,  5  B.  &  C.  341 ;        (A;)  Fannin  r.  Anderson,  7  Q.  B.  811. 

1  See  Byrne  v.  Crowinshield,  1  Pick.  263.  As  to  the  meaning  of  the  word  *'  return/' 
used  in  the  statute  of  limitations,  see  Id.  (2d  ed.)  266,  note  (1),  and  cases  there  cited ; 
2  Stark.  Ey.  (dth  ed.)  485,  n.  1,  and  oases  cited ;  Maronon  v.  Foot,  1  Aiken,  282  ;  Hill 
«.  Bellows,  15  Vermont,  727. 

The  provision  in  the  statute  of  limitations  of  Massaohusetts,  that  where  the  debtor 
at  the  time  when  the  cause  of  action  accrued,  was  out  of  the  Commonwealth^  and  did 
not  leave  attackable  property  therein,  the  statute  shall  not  begin  to  run  until  his 
fv^iipfi,  applies  to  persons  who  hare  never  been  in  the  Commonwealth,  as  well  as  to  ' 

citizens  wno  have  been  absent  for  a  time.  Liitle  v.  Blunt,  16  Pick.  359  ;  Hall  p.  Lit- 
tle, 14  Mass.  203 ;  Wilson  v.  Appleton,  17  lb.  180 ;  Ante,  708,  note.  See  2  Stark.  Ev. 
uhi  tttpra ;  Sissons  «.  Bicknell,  6  N.  Hamp.  557 ;  Bank  of  Alexandria  4>,  Dyer,  14 
Peters,  141.  So  in  New  York.  Ford  v.  Bibcock,  2  Sandf.  Sup.  Ct.  518.  But  the  re- 
turn,  in  order  to  set  the  statute  in  motion  must  be  such  as  to  afford  the  creditor  the 
opportunity  of  commencing  and  prosecuting  his  claims.  lb. ;  Dorr  v.  Swart wout,  1 
BlatohC  Cir.  Ct.  179 ;  Cole  o.  Jessup,  2  Barbour  Sup.  Ct.  Rep.  309. 

s  See  Whitney  9.  Ooddaid,  20  Pick.  804}  Ant«»  708,  note. 

*  Ante,  708,  note,  709,  note. 
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Case  of      he  has  proved  the  will,  his  right  to  the  testator's  property  has  rela- 
DEraNDAMT  ^Jqj^  ^  ^]^q  ^j^^  ^f  ^^j^^  testatoi^s  doath ;  hut  we  do  not  think  that 

8EA.  &^7  action  can  he  maintainexl  against  him  as  executor,  until  he  ]ias 

K^^^^,^^^^  taken  upon  himself  to  act  as  such,  or  haa  proved  the  will  {l}" 

Efphot  of  6.  A  cause  of  action  cannot  he  said  to  exist  if,  at  the  time  it  «> 
OTBiTHm^  crues,  there  he  no  person  in  existence  who  is  capahle  of  suing  there- 
PASTT.  on ;  and,  accordingly,  in  an  action  hy  an  administrator  upon  a  bill 
of  exchange  made  payahle  to  the  intestate,  hut  which  was  not 
accepted  until  after  his  death,  it  was  held,  that  the  six  years 
did  not  hegin  to  run  until  letters  of  administration  had  been 
granted  (m).^ 

But  where  the  six  years  from  the  time  the  cause  of  action  accrued 
expired  in  the  life  time  of  the  testator,  and  no  action  was  hrougit 
hy  him,  the  statute  is  a  bar,  and  the  executor  cannot,  by  any  pro- 
ceeding, defeat  its  operation  (n).^ 

And  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that, 
[  *711  ]  after  the  cause  of  action  accrued,  and  aft^r  the  statute  had^^begun 
to  run,  the  dehtor,  within  the  six  years,  died ;  that,  by  reason  rf 
litigation  as  to  the  right  of  prohate,  an  executor  of  his  will  waa 
not  appointed  until  after  the  expiration  of  the  six  years  ;  and  that 
the  plaintiff  sued  as  such  executor  within  a  reasonabte  time  after 
prohate  granted  (o).^ 

Where,  however,  the  testator  has  brought  an  action  within  the  six 
years,  and  it  is  abated  by  his  death,  the  executor  shall  have  reason- 
able time — Bemble  a  year — after  the  testator's  death,  to  commence  a 
new  action,  and  thereby  take  the  case  out  of  the  statute,  although 
the  six  years  may  have  elapsed  before  such  fresh  proceedings  are 
taken  (p). 

7.  By  the  Law  Amendment  Act,  3  &  4  Will.  4,  c  42,  s.  3,  it  is 
enacted, "  that  all  actions  of  debt  for  rent  upon  anindenture  ofdenm, 
all  actions  of  covenant  or  debt  upon  any  hmi  or  other  specialty ^  wid 

(I)   Douglas  V,  Forrest,  4  Bing.   686,        (o)  Rhodes  c.  Smethnrst  (in  error),  6 

70i ;  S.  C.  1  M.  &  P.  663.  M.  &  W.  351 ;  S.  C.  4  M.  &  W.  42, 

(m)  Murray  v.  The  East  India  Compa-        (p)  See  BuL  N.  P.  160.    And  sec  tit 

ny,  6  B.  &  Aid.  204.    See  exception  in  3  cases  cited  per  Cur.,  Rhodes  r.  Smethutst, 

6  4  Will  4.  c.  27,  8.  6.  6  M.  &  W.  353. 
(n)  Rex  V.  Morrell,  6  Price,  30. 

1  When  the  statute  once  begins  to  run,  no  subsequent  circumstance  stops  its  opersr 
tion.  Pendergrast  v.  Foley,  8  Georgia,  1 ;  Smith  v.  Newby,  13  Mis.  159 ;  DilUrd  t. 
Philson,  5  Strobhart,  213.  It  does  not,  however,  begin  to  op6tate  unless  there  is  i 
person,  in  esse,  competent  to  sue  at  the  time  the  cause  of  action  accrues.    Ruff  v.  Boll, 

7  Har.  &  J.  14.  So,  in  trover,  where  the  conversion  of  the  property  of  the  deceased 
was  before  letters  of  administration  were  granted,  the  statute  runs  only  from  the 
time  a  right  vested  in  some  one  to  demand  it.  Haslett  t>.  Glen,  lb. ;  Hepburn  v.  Sev* 
ell.  4  Id.  393,  430. 

'^  See  Scott  v.  Hancock.  13  Mass.  164;  Emerson  v.  Thompson,  16  Mass.  429;  Joho- 
Bont).  Beardsley,  15  Johns.  3;.  Peck  v,  Botsford,  7  Conn.  172;  Fritx  v.  Thomas,! 
Wheat.  66;  Gates  v.  Mitchell,  16  Maine,  361,  363. 

8  Abbott  t>.  McElroy,  10  Smedes  &  M  100.  But,  by  statute  in  Massachusetts,  if  • 
person  dies  before  the  statute  of  limitations  has  fally  run  against  a  demand  he  holds 
against  another,  or  within  thirty  days,  after  the  period  of  limitation  has  expired,  the 
executor  or  administrator  may  sue  on  the  demand,  at  any  time  within  two  yean  after 
probate  of  the  will  or  grant  of  administration.    Rev.  Stat.  Mass.  Gh.  120,  §  Id 
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all  actions  of  debt  or  tcire  facias  upon  any  recognisarice,  and  also  all  LonrATioH 
actions  of  debt  upon  any  award  where  the  submission  is  not  by  qn^^s* 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  &c. 
for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions  >^^Nr^-/ 
for  penalties,  damages  or  sums  of  money  given  to  the  party  grieved, 
by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued 
or  bi'ought  at  any  time  after  the  end  of  the  present  session   of 
Parliament,  shall  be  commenced  and  sued  within  the  time  and  lim- 
itation hereinafter  expressed,  and  not  after  ;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an   indenture  of  demise,  or  covenant, 
or  debt  upon  any  bond  or  other  specialty  (q),  actions  of  debt,  or 
scire  facias  upon  recognisance  (r),  within  ten  years  after  the  end  of 
this  present  session,  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved, 
one  year  after  the  end  of  this  present  session,  or  within  two  years 
after  the  cause  of  such  actions  or  suits,  but  not  after,  and  the  said? 
other  actions  within  three  years  after  the  end  of  this  present  session, 
or  within  six  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing  herein  contained  shall  extend  to  any 
action  given  by  any  statute  where  the  time  ^for  bringing  such  ac-  [  *712  ] 
tion  is  or  shall  be  by  any  statute  specially  limited." 

Sect.  4.  *^nd  be  it  further  enacted,  that  if  any  person  or  per- 
sons that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or 
to  such  scire  fetcias,  is  or  are,  or  shall  be,  at  the  time  of  any  such 
cause  of  action  accrued,  within  the  age  of  twenty-one  years,  feme-covert, 
nan  compos  mentis,  or  beyond  the  seas,  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas, 
as  other  persons  having  no  such  impediment  should,  according  to 
the  provisions  of  this  act  have  done  ;  and  that  if  any  person  or 
persons  against  whom  there  shall  be  any  such  cause  of  action 
is  or  are,  or  shall  be,  at  the  time  such  cause  of  action  accru- 
ed, beyond  the  seas,  then  the  person  or  persons  entitled  to  any 
such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against 
such  person  or  persons  within  such  times  as  are  before  limited 
after  the  return  of  such  person  or  persons  from  beyond  the  seas  («)." 

Sect.  5.  "  Provided  always,  that  if  any  acknowledgment  (t)  shall 
have  been  made,  either  by  writing  signed  by  the  party  liable  by  vir- 
tue of  such  indenture,  specialty,  or  recognisance,  or  his  agent,  or  by 
part  payment  or  part  satisfaction  (t),  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the 

(g)  The  proTisions  of  this  statute  are  (r)  It  will  be  obsenred,  that  j'udffmenit 

now  reconciled  with  those  of  the  3  &  4  are  not  mentioned ;  as  to  the  limitation 

Will.  4,  c.  27,  8.  42,  by  its  being  held,  that  in  an  action,  or  scire  facias^  &c.,  thereon, 

the  former  apply  only  to  the    remedy  see  3  <&  4  Will.  4,  c.  27,  s.  40. 

against  the  person ;  whilst  the  latter  ap-  (<)  See   the    cases    on  the  statute  of 

ply  to  that  against  the  land;  Hunter  v,m  James,  ante,  708,  709. 

iJockolds,  19  L.  J.,  C.  177 ;  Strachan  v.  {t)  See  effect  of  a  recital  in  a  deed,  as 

Thomas,  12  A.  &  £.  636,656;  Humfrey  an  acknowledgment,  Uowcut  v.  Bowser, 

€».  Gery,  7  C.  B.  667  ;  Hartshorne  r»  Wat-  3  Exch.  491 ;  and  see  further,  post,  719 

ton,  6  Scott,  606 ;  Paget  o.  Foley,  2  Bing.  et  §eq, 
N.  C.  629 ;  8  Boott,  120. 
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Case  of      he  has  proved  the  will,  his  right  to  the  testator's  property  has  rela- 
DKFENDAMT  ^j^j^  ^q  ^}jg  ^j^j^  ^f  ^]^q  testatoi^s  dcath ;  hut  we  do  not  think  that 

any  action  can  be  maintained  against  him  as  executor,  until  he  has 


8KA. 


taken  upon  himself  to  act  as  such,  or  has  proved  the  will  (i)." 


Efpbotof 

THB  DEATH 
OF  RITHEB 
PASTT. 


6.  A  cause  of  action  cannot  he  said  to  exist  if,  at  the  time  it  ac- 
crues, there  be  no  person  in  existence  who  is  capable  of  suing  there- 
on ;  and,  accordingly,  in  an  action  by  an  administrator  upon  a  bill 
of  exchange  made  payable  to  the  intestate,  but  which  was  not 
accepted  until  after  his  death,  it  was  held,  that  the  six  years 
did  not  begin  to  run  until  letters  of  administration  had  been 
granted  (m).^ 

But  where  the  six  years  from  the  time  the  cause  of  action  accrued 
expired  in  the  life  time  of  the  testator,  and  no  action  was  brougit 
by  him,  the  statute  is  a  bar,  and  the  executor  cannot,  by  any  pro- 
ceeding, defeat  its  operation  (n).^ 

And  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that, 
[  *711  ]  ftf^r  ^te  cause  of  action  accrued,  and  after  the  statute  had  *>begun 
to  run,  the  debtor,  within  the  six  years,  died  ;  that,  by  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration  of  the  six  years  ;  and  that 
the  plaintiff  sued  as  such  executor  within  a  reasonabte  time  after 
probate  granted  (o),^ 

Where,  however,  the  testator  has  brought  an  action  within  the  six 
years,  and  it  is  abated  by  his  death,  the  executor  shall  have  reason- 
able time — semble  a  year — after  the  testator's  death,  to  commence  a 
new  action,  and  thereby  take  the  case  out  of  the  statute,  although 
the  six  years  maiy  have  elapsed  before  such  fresh  proceedings  are 
taken  (p). 

7.  By  the  Law  Amendment  Act,  3  &  4  Will.  4,  c.  42,  s.  3,  it  is 
enacted, "  that  all  actions  of  debt  for  refnt  upon  an  indenture  ofdemue^ 
all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 

(I)   Douglas  V,  Forrest,  4  Bing.   686,  -  (o)  Rhodes  v,  Smethurst  (in  error),  6 

70i;  S.  C.  1  M.  &  P.  663.  M.  &  W.  361 ;  S.  C.  4  M.  &  W.  42, 

(to)  Murray  v.  The  East  India  Compa-  (p)  See  BuL  N.  P.  160.    And  see  iU 

ny,  6  B.  &  Aid.  204.    See  exception  in  3  oases  cited  per  Cur.,  Rhodes  v.  &nethats4, 

6  4  Will.  4,  c.  27,  s.  6.  6  M.  &  W.  363. 
(n)  Rex  V,  Morrell,  6  Price,  30. 

1  When  the  statute  once  begins  to  run,  no  subsequent  circumstance  stops  itsopen- 
tion.  Pendergrast  v.  Foley,  8  Qeorgia,  1 ;  Smith  v.  Newby,  13  Mis.  159  ;  DilUrd  c 
Philson,  6  Strobhart,  213.  It  does  not,  however,  begin  to  operate  unless  there  is  a 
person,  in  esse,  competent  to  sue  at  the  time  the  cause  of  action  accrues.    Ruff  v.  JBoH. 

7  Har.  &  J.  14.  So,  in  trover,  where  the  conversion  of  the  property  of  the  dewed 
was  before  letters  of  administration  were  granted,  the  statute  rons  only  tnm  ttt 
time  a  right  rested  in  some  one  to  demand  it.  Haslett  p.  Glen,  lb. ;  Hephnni «.  8mf» 
cU,  4  Id.  393,  430. 

3  See  Scott  v.  Hancock,  13  Mass.  164 ;  Emerson  v.  Thompson,  16  Mass.  481$  Mtt' 
son  V.  Beardsley,  16  Johns.  3;.  Peck  v.  Botsford,  7  Conn.  172;  Frita  p. 
Wheat.  66 ;  Gates  v.  Mitchell,  16  Maine,  361,  362. 

»  Abbott  i>.  McElroy,  10  Smedes  &  M,  100.    But,  by  statute  in 
person  dies  before  the  statute  of  limitations  has  fully  run  against  j 
against  another,  or  within  thirty  days,  after  the  period  of  limitAUdfti 
executor  or  administrator  may  sue  on  the  demand,  at  any  tinift 
probate  of  the  will  or  grant  of  administration.    Rev.  Stat. 
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&11  actions  of  debt  or  Bcire  facias  upon  any  recognisaneej  and  ako  all 
actions  of  debt  upon  any  award  where  the  submission  is  noi  ^y 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates  cr 
for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  acrfcc:? 
for  penalties,  damages  or  sums  of  money  given  to  the  party 
by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  < 
or  bi'ought  at  any  time  after  the  end  of  the  present  ses>:i:^ 
Parliament,  shall  be  commenced  and  sued  within  the  time  ani  I 
itation  hereinafter  expressed,  and  not  after ;  that  is  to  say,  the 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  oc- 
or  debt  upon  any  bond  or  other  specialty  (q),  actions  of  c^lc  cr 
scire  facias  upon  recognisance  (r),  within  ten  years  after  xhe  «.•£  :«f 
this  present  session,  or  within  twenty  years  after  the  ca^  <t  MKi 
actions  or  suits,  but  not  after ;  the  said  actions  by  the^cr:^'  jr\{meL 
one  year  aft  er  the  end  of  this  present  session,  or  wiilis 
after  the  cause  of  such  actions  or  suits,  but  not  after.  ax£  -Jht 
other  actions  within  three  years  after  the  end  of  this  presto  i 
or  within  six  years  after  the  cause  of  such  actions  f^  f  irau  Inn  nm 
after;  provided  that  nothing  herein  contained  shali  exT«»c  -.i 
action  given  by  any  statute  where  the  time  ^or  t«.rii.r  «cl 
tion  is  or  shall  be  by  any  statute  specially  limited,"" 

Sect.  4.  *^nd  be  it  farther  enacted,  that  if  aaj  Tf^'raoL  ir  tpb?- 
Bons  that  is  or  are  or  shall  be  entitled  to  any  n^^  ieii.a.  \r  snn  or 
to  such  scire fijicias,  is  or  are,  or  shall  be,  at  ti*-  rutt  if  btj  -la 
cause  of  action  accrued,  witJdn  the  age  of  twemty^'tbf  vun,  ^^'mt^-t^ven 
nan  compos  mentis,  or  beyond  the  seas,  then  l^^  i^-rr*'*!  ur  i*^Te2a- 
shall  be  at  liberty  to  bring  the  same  actions.  *i-  m  ".h*^  -..lizko!^ 
the  same  within  such  times  after  their  €ciL:zr'*i   'r  i^-rz  r  -:" 
age,  discovert,  of  sound  memory,  or  returij^  z^m.  '*^'-r, .  i:-  «aL 
as  other  persons  having  no  such  imped;nr*ai  sL**!.".   jKr?".zj.  i 
the  provisions  of  this  act  have  done :  aM  iir  r  arr-  i*«^-t    r 
persons  against   whom   there  shall  be  lo^  eutl 

is   or  are,   or  shall  be,  at   the  time  Bo^i'  cans-  

ed,  beyond  the  seas,  then   the  per»'jc  or  itTrfOB  -s: -:-■   t    r^ 
such  cause  of  action  shall  be  at  Ifb^rrr  n    imx  i 
such  person  or  persons  within  tndi  tan**-  »  w^ 
after  the  return  of  such  person  or  perwnH^  -rnar 

Sect.  6.  **  Provided  always,  tLa:  x 
have  been  made,  either  by  tmitmf  mpmt  zr  : 
tue  of  such  indenture,  specialty,  or 
part  payment  or  part  satitfiEtikm  i 
interest  being  then  due  therecm,  i: 


Mf 


CTj     "Jt- 


SEnUKc^  ' 


Ql 


(9)  The  proYisions  of  this 
now  reconciled  with  those  of  tte  S  a:^ 
WiU.  4,  c.  27,  8.  42,  by  its  beinf 
the  former  apply  only  to  & 
against  the  person ;  wMlst 
ply  to  that  against  the 
Nookolds,  19  h,  J.,  a  127$, 
Thomas,  12  A.  &  &  4P^^ 
«.GeK7»7 
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As  TO        person  or  persons  entiUed  to  such  actions  to  hnng  his  or  theur  aft- 

msDs,  ^.  ijJqjj  f^j.  ^YiQ  money  remaining  unpaid  and  so  acknowledged  to  be 
"'^^'"^^'"^^  due,  within  twenty  years  after  such  acknowledgment  by  writiDg, 
or  part  payment,  or  part  satisfaction  as  aforesaid ;  or  in  case  the 
person  or  persons  entitled  to  snch  action  shall  at  the  time  of  such 
acknowledgment  be  under  such  disability  bb  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  the  same, 
beyond  the  seas,  then  within  twenty  years  after  such  disability 
shall  have  ceased  as  aforesaid,  or  the  party  shall  have  retamed  from 
beyond  the  seas,  as  the  case  may  be ;  and  the  plaintiff  or  plaintiSs 
in  any  such  action,  or  any  indenture,  specialty,  or  reeognisanoey 
'Bi^Jj  by  way  of  replication,  state  such  acknowledgment,  and  that 
such  action  was  brought  within  the  time  aforesaid,  in  answer  to  a 
plea  of  this  statute.'^ 

Sect  6.  "And  nevertheless  be  it  enacted,  if  in  any  of  the  said 
actions  judgment  be  ^ven  for  the  plaintiff,  and  the  same  be  reoeri- 
[  *713  ]  edby  error  ;  or  a  veraict  pass  for  the  plaintiff,  and  on  matter  ^al- 
leged in  arrest  of  judgment^  the  judgment  be  given  against  the  plain- 
tiff, that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if  in  any 
of  the  said  actions  the  defendant  shall  be  outlawed,  and  shall  after 
reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his 
executors  or  administrators,  as  the  case  shall  requiie,  may  com- 
mence a  new  action  or  suit  from  time  to  time  within  a  year  after 
such  judgment  reversed,  or  such  judgment  given  agayist  the  plain- 
tiff, or  outlawry  reversed,   and  not  after." 

2.  From  what  Period  the  limitation  is  to  be  dated. 

Operates  \^  The  Statute  of  Limitations  does  not  necessarily  begin  to  oper- 
tim^plain-  ^^  ^^  ^^^'  ivovi  the  time  of  the  making  of  a  contract  or  promise ; 
tiff  might  but  it  runs  from  the  time  when  the  plaintiff  might  have  brought 
b^^^ht  ^^^  action,  unless  he  was,  at  that  time,  subject  to  any  of  the  disa- 
his  Mtion.  bill  ties  already  specified  (u)} 

Contract  Thus,  if  the  contract  be  to  pay  money  at  a  future  period ;  or 
to  pay  upon  the  happening  of  a  certain  event,  as  *'  when  J.  S.  is  married;" 
/MiMni^  ^    *^®  ®^^  years  are  to  be  dated,  in  the  ifbrmer  case,  from  the  arrival 

of  the  specified  period ;  and  in  the  latter  JErom  llie  time  when  the 

event  occurred  (x)? 

(u)  Per  Cur.,  Hemp  v.  Garland,  4  Q.  B.  contra  non  vaUntem  agert  nuUa  eurrUprm- 

519,524.    "Prescription,"  says  Pothier,  icriptio;  consequently  a  prescription  can- 

<*  only  begins  to  run  from  the  time  when  not  begin  to  run  whilst  a  debt  is  saspea> 

the  creditor  has  a  right  to  institute  his  ded  by  a  condition ;"  1  Pothier,  by  Sraaa, 

suit,  because  no  delay  can  be  imputed  to  461,  Part  3,  c.  8,  art  2,  s.  2. 

him  before  that  time.    Hence,  it  is  a  gen-  (x)  Shutfozd  v.  Borough,  Godh.  437 ; 

eral  maxim  with  regard  to  this  sutject,  Fenton  v.  £mblers,  1  BL  &3. 

1 "  In  the  computation  of  the  six  years,  the  day  on  which  the  cause  of  aetkm  ac- 
crued is  always  included,  and  the  reason  |lyen  is,  because  an  action  might  have  beeo 
commenced  on  that  day."  Little  v.  Blunt,  9  IHck.  491 ;  Presbrey  v,  Williams,  25 
Mass.  193;  Cornell  o.  Moulton,  3  Benio,  12.  But  in  Smith  9.  Cassity,  9  B.  Modum^ 
192,  it  was  held,  that  the  first  day  is  to  be  excluded,  and  the  last  included,  in  i 
computation. 

*  Where  a  contract,  (made  in  the  State  of  Louisiana,)  by  the  law  pf  whieli  it 
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So,  where  a  bill  of  exchange,  payable  at  a  fature  day,  was  drawn  Fbomwrat 
for  the  amount  of  a  sum  of  money,  lent  by  the  payee  to  the  drawer  ^^^^^ 
at  the  time  of  drawing  the  bill ;  the  payee  was  allowed  to  recover 
the  money,  in  an  action  for  money  lent,  although  six  years  had 
elapsed  since  the  actual  advance  of  the  money ;  it  being  held  that 
the  statute  began  to  run,  only  from  the  time  when  the  money  was 
to  be  repaid,  that  is,  from  the  time  when  the  bill  became  due  Q/). 

So,  in  an  action  for  money  had  and  received,  to  recover  the  con-  Failure  of 
sideration  money  paid  on  the  grant  of  an  annuity,  the  statute  be-  considepa- 
gins  to  run,  not  from  the  time  the  money  was  paid,  but  from  the  ^^^^ 
time  at  which  the  annuity  was  avoided  (z). 

So  in  the  case  of  an  attorney's  bill  for  prosecuting  or  defending  Attorney's 
an  action,  or  suit,  the  six  years  are  to  be  reckoned,  as  to  the  whole    ^  * 
bill,  either  from  ihe  termination  of  the  action  or  suit,  or  from  the 
time  when,  by  giving  reasonable  notice  to  that  effect,  the  attorney 
might  have  declined  to  proceed  further  with  his  client's  business, 
unless  the  latter  supplied  him  with  the  funds  (a).^  Factor. 

So,  if  goods  be  consigned  to  a  factor  for  sale,  an  action  does  not 
lie  against  him  for  not  accounting^  until  after  demand  made  of  an 
account :  and  consequently  the  statute  runs,  in  such  a  case,  only 
from  the  time  of  the  demand  (by  ^aTbie  b 

Where  a  Sum  of  money  is  payable  by  instalments,  and  there  is  fnbtai-^ 
an  agreement  between  the  debtor  and  the  creditor  that,  on  nonpay-  ments. 
ment  of  any  one  of  such  instalments,  the  whole  shall  become  due, 
the  satute  begins  to  run  from  the  first  default  (<?).^  Principal, 

In  cases  between  principal  and  surety,  the  statute  begins  to  run  ^^^ 
against  the  latter,  from  the   time  of  his  first  payment  in  case  of  snreUes. 
the  principaL    But  as  between  one  co-surety  and  another,  the  stat- 

(y)  Witterskeii^  v.  Lady  Carlisle,  1  H.  not  sne  liis  client,  if  the  bill  be  taxable, 

Bl.  6i31.  until  it  bas  been  delivered  signed  for  one 

(f)  Cowper  V,  Godmoiid,  9  Bing.  748.  month  ;  but  semMe,  the  attorney  could 

(a)  Whitehead  v.  Lord,  7  Ezch.  691 ;  not  obviate  the  statute  by  delaying  the 

21  L  J.,  Bxch.  239;  and  see  Phillips  v,  delivery  of  the  bill. 

Broadley,  9  Q.  B.  744 ;  JEtothery  v.  Mun-        (b)  Topham  v.  Braddick,  1  Taunt.  572. 

nings,  1  B.  &  Ad.  15.    An  attorney  can-        (c)  Hemp  v.  Garland,  4  Q.  B.  519. 

Talid,  was  entered  into  between  husband  and  wife,  after  marriage,  by  which  he  prom- 
ised to  repay  her  certain  money  he  had  borrowed  of  her,  it  was  held,  in  an  action  by 
her  against  his  executors  in  rennsylvania,  that  the  statute  of  limitations  did  not 
begin  to  run  until  after  his  death.  I)ougherty  v,  Snyder,  15  Serg.  &  R.  84.  See  also 
Richards  v.  Richards,  2  Bam.  &  AdoL  447.  So  in  all  cases  where  a  right  of  action 
does  not  accrue  until  the  death  of  a  person,  the  statute  of  limitations  then  begins  to 
rim.  Quackenbush  v,  £hle,  5  Barbour  Sup.  Gt.  469 ;  Thompson  v,  Gordon,  3  Strob- 
hart,  196. 

1  See  Foster  v.  Jack,  4  Watts,  884,  cited  next  note ;  Johnson  v.  Pyles,  11  Smedes  & 
M.  190. 

*  Taylor  v.  Spears,  8  English,  429 ;  Little  v.  Blunt,  9  Pick.  490,  491 ;  Codman  9. 
Rogers,  lOHck.  112, 119;  Lamb  v,  Clarke,  5  Pick.  193;  Hutchins  v.  Gilman,  9  N. 
Hamp.  359 ;  Lyle  v,  Murray,  4  Sandf  Sup.  Ct  590.  The  statute  of  limitations  does 
not  begin  to  run  against  the  claim  of  an  attorney  for  professional  compensation,  be- 
fore demand  is  made,  or  the  professional  relation  is  dissolved.  .Foster  v.  Ji^:k,  4 
Watte,  384. 

*  The  statute  does  not  bar  claims  for  interest  on  a  note,  becoming  due  fVom  year  to 
year,  until  the  principal  of  the  note  is  barred.  Grafton  Bank  v.  Doe,  19  Vermont, 
463.  But  where  a  note  is  payable  in  several  annual  instalmento,  the  statute  begins 
to  run  against  each  instalment  as  it  becomes  doe.  Bumham  v.  Brown,  23  Maine, 
400. 


840 


DBFBNCBS. 


Fbokwhjlt 

PERIOD 
DATED. 


Indemnity. 


ute  does  not  begin  to  ran  against  the  surety ,  until  he  has  paid  more 
than  his  proportion  of  the  debt  for  which  he  and  his  co-surety 
are  jointly  liable  (d). 

In  the  case  a  of  contract  of  indemnity ,  the  statute  does  not  spplj 
until  the  lapse  of  six  years  from  the  actual  damnification  {e)}  And, 
accordingly,  where  the  defendant  had  obtained  from  the  plaintiff  the 
loan  of  his  acceptance  for  40/.,  payable  forty  days  after  date:  ii 
was  held,  that  the  statute  began  to  run  from  the  time  the  bill  wss 
paid  by  the  plaintiff,  and  not  from  the  time  it  became  due  (J). 

Where  work  is  done  under  a  general  contract,  the  cause  of  action 
accrues  so  soon  as  the  work  is  done  (g)? 

Where  goods  were  sold  at  six  months'  credit,  payment  to  be  then 
made  by  a  bill  at  two  or  three  months,  at  the  purchaser's  option,  it 
was  held  (Parke,  J.,  dubitante)^  that  this  was  in  effect  a  nine  months 
credit ;  and  consequently,  that  an  action  for  goods  sold  and  delive^ 
ed,  commenced  within  six  years  from  the  end  of  the  nine  months, 
was  brouglit  in  time  to  save  the  statute  (A). 

If  a  bill  or  note  be  payable  one  month  after  sight,  the  six  years 
are  to  be  calculated  from  the  expiration  of  a  month  after  present- 
ment (z).^  And  if  such  an  instrument  be  payable  one  month  after 
demand,  the  limitation  begins  from  the  end  of  a  month  after  an 
actual  demand  of  payment ;  not  at  the  expiration  of  one  month 
from  the  date  of  the  instrument  (i).* 
[  ^715  1       ^But  if  a  promissory  note  be  made  payable  on  demand,  no  express 


Work  done. 


Sale  on 
credit. 


BiUs  and 
notes. 


(d)  Davies  v.   Humphreys,  6  M.  &  W.    248. 


153. 

(e)  Colli  nge  o.  Heywood,  9  A.  &  E. 
6:^3;  Huntley  r.  Sanderson,  1  C.  &  M. 
467. 

(/)  Reynolds  v.  Doyle,  1  M.  &  G.  753; 
2  Scott,  N.  11.  46. 


(h)  Helps  V.  Winterbottom,  2.R  L  Ai 
431.  See  Jolmson  v,  Buckner,  4  Musoiir 
ri,  624. 

(0  Holmes  v,  Kerrison,  2  Taunt  JC3. 

{k)  Thorpe  v.  Coombe,  R.  &  M.  3;^ 
And  see  Waters  v.  Earl  of  Thanet,  2  Q. 


(y)  Emery  v.  Day,  1  Cr.  M.  &  R.  245,    B.  757,  769. 


^  See  Rodman  v.  Hcddcn,  10  Wend.  489.  If  an  infant  purchase  necessaries,  umI 
give  a  promissory  note,  signed  by  himself  and  »  surety,  and  the  surety  afterY&Fdi 
pays  the  note,  he  is  entitled  to  recover,  the  amount  so  paid  of  the  infant,  and  tbe 
cause  of  action  arises  when  the  surety  pays  the  note.  Conn  v.  Cobum,  7  N.  Hsmp. 
368.  Where  a  surety  pays  the  holder  of  a  promissoiy  note,  before  the  note  hecomei 
payable,  the  caus^  of  action  accrues  to  the  surety,  and  the  statute  of  limitations 
begins  to  run,  at  the  time  the  note  becomes  payable.  Tillotson  v.  Itose,  11  MetctlC 
299. 

^  The  statute  begins  to  run  so  as  to  bar  an  action  on  a  contract  to  perform  eertaia 
work,  from  the  time  when  the  work  was  to  be  completed  according  to  the  oontnct, 
and  not  from  the  time  when  the  plaintiff  received  actual  damage  from  the  imperfect 
execution  of  it.    Rankin  v.  Wood  worth,  3  Pennsylv.  48. 

B  If  a  bill  or  note  is  payable  on  or  after  sight,  the  time  of  limitation  begins  to  nm 
upon  a  demand.     Wolfe  v.  Whiteman,  4  Harring.  246. 

*  Wenmanv.  Mohawk  Ins.  Co.,  13  Wend.  217;  Codman  v.  Rogers,  10  Rck.112. 
Where  bills  of  exchange  are  made  payable  at  a  particular  place,  no  action  can  be 
maintained  until  after  a  demand  at  that  place,  and  a  dishonor  there.  Therefore  the 
statute  of  limitations  begins  to  run  from  the  time  of  such  demand,  and  not  from  the 
time  when  the  bills  were  payable  according  to  their  tenor.  Picquet  v.  Curtis,  1  Son- 
ner,  478. 

Where  a  bill  of  exchange  is  entitled  to  grace,  the  statute  of  limitations  does  fiot 
commence  running  from  the  day  it  would  have  fkllen  due  hy  its  terms,  but  trom  the 
last  day  of  graoe.    Pickard  v.  Valentine,  13  Maine,  412. 
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demand  is  necessary ;  and  consequently,  in  such  a  case,  the  statute  Fromwh^t 
begins  to  run  from  the  date  of  the  note  (Z).^  dat^ 

And  with  respect  to  foreign  bills  of  exchange  is  is  now  decided,   ^^^..^^^^ 
that  the  holder  of  such  a  bill  has  an  immediate  right  of  action  Foreign 
thereon,  on  non-acceptance,  and  protest,  and  notice ;  and  does  not  bills, 
acquire  a  fresh  right  of  action  on  non-payment  thereof  when  due; 
and  that,  accordingly,  the  statute  runs  against  him  from  the  former, 
and  not  from  the  latter  period  (m). 

Where  a  debtor,  who  is  protected  by  the  statute,  promises  to  pay  Condition- 
whenever  he  may  be  able,  the  period  at  which  the  statute  revives  is  *  P'^"^^^®- 
that  of  the  debtor  becoming  able  to  pay,  not  that  of  the  creditor 
becoming   acquainted  with  that  fact(w). 

So  the  Statute  of  Limitations  is  a  good  defence  to  an  action  by  Action  for 
a  landlord  for  rent,  against  a  person  who  was  once  his  tenant  from  '®'^^* 
year  to  year,  but  who  has  not  occupied  the  premises,  either  actually 
or  constructively,  within  the  last  six  years,  or  paid  rent,  or  done 
any  act  from  which  a  tenancy  could  be  inferred,  although  such  ten- 
ancy has  not  been  determined  by  a  notice  to  quit  (o). 

So  where  a  cause  of  action  exists,  with  reference  to  which  the  A.fter  ao- 
parties  enter  into  an  agreement  for  an  accord,  the  original  cause  of  ^JjJeA^^ 
action   revives   if  such   accord   be  not  performed ;  and,  on    non- 
performance thereof,  the  statute  will  be  held  to  run  from  the  accru- 
ing of  such  cause  of  action  (  p). 

2.  The  gist  of  an  action  for  the  violation  of  a  special  contract,  In  ?P««i*l 
is  the  breach  of  such  contract,  and  not  any  resulting  or  collateral  statute 
damage  which  may  be  occasioned  thereby :  and  consequently,  the  rjins  from 
statute  runs  in  such  cases  from  the  time  when  the  contract  is  broken,  Jq™?^^ 
and  not  from  that  at  which  any  damage  arising  therefrom  is  sus-  broken, 
tained  by  the  plaintiflF.     Although,  therefore,  such  damage  accrue 
within  six  years,  the  action  will  be  defeated  by  the  statute,  if  the 
contract  were  broken  before  that  period. 

The  following  cases  will  illustrate  this  doctrine  : — 
A.,  under  a  contract  to  deliver  spring  wheat  to  B.,  delivered  win- 
ter wheat ;  and  B.,  having  again  sold  the  same  as  spring  wheat,  * 
was  compelled  by  action  to  pay  damages  to  his  vendee.     B.  after- 
wards sued  A.  for  his  breach  of,  contract,  alleging  as  special  damage, 
the  damages  so  recovered  against  him  ;  and  it  *^was  held  that,  al-  L  **716  J 
though  the  special  damage  occurred  within  six  years  before  the  com- 
mencement of  the  action,  yet,  as  the  breach  of  the  contract  with  A. 

(0  Norton  v,  EUam,  2  M.  &  W.  461 ;  506.  \ 

Christie  v.  Fonsiok,  G.  6.,  London  Sittings        (n)  Waters  t;.  Earl  of  Thanet,  2  Q.  B. 

after  Mich.  Term,  62  Geo.  8,  cor.  Sir  J.  757,  770. 

Mansfield,  C.  J.,  MS.,  Selw.  N.  P.,  9th        (o)  Leigh  v,  Thornton,  1  B.  &  Aid.  624^ 
edit  351.  (p)  RecTes  v.  Heame,  1  M.  &  W.  323. 

(m)  Whitehead  v.  Walker,  9  M.  &  W. 


1  Little  ».  Blunt,  9  Pick.  488 ;  Ruff.».  BuU,  7  Har.  dc  J.  14 ;  Hill  r.  Heniy,  17  Ohio, 
9.  So,  also,  a  reoei  pt  given  for  a  sum  of  money  borrowed,  whereby  the  person  bor- 
rowing undertook  to  return  the  money  "  when  called  on  to  do  so/'  creates  a  cause  of 
action  from  its  date  bearing  interest,  and  against  which  the  act  of  limitations  begins 
to  run  from  that  time.    Darnall  v.  Blagruder,  1  Har.  &  Gill,  439. 
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From  WHAT  had  happened  more  than  six  years  before  that  period,  the  Statute 

PERIOD         of  Limitations  was  a  bar  (q). 

DATED.  g^  j^  Short  V,  McCarthy  (r),  the  defendant,  an  attorney,  was  sued 

''^^'^^'"^^  in  assumpsit  for  negligence  in  making  a  search  at  the  Bank,  to  ascpj> 
tain  whether  certain  Stock  was  standing  in  the  names  of  certain 
persons.  The  defendant's  promise,  his  negligence,  and  the  plaintiff's 
loss,  occurred  more  than  six  years  before  the  commencement  of  the 
action  ;  but  the  plaintiff  did  not  discover  the  injury  he  had  sustain- 
ed till  within  six  years ;  and  Bayley,  J.,  and  Holroyd,  J.,  were  of 
opinion,  that  the  cause  of  action  accrued  from  the  time  the  breach  of 
duty  took  place,  although  the  plaintiff  was  then  unconscious  thereof. 
So  in  Howell  v.  Young  («),  the  Court  applied  the  same  doctrine  to 
an  action  on  the  case  against  an  attorney,  for  not  using  due  care 
and  diligence,  in  ascertaining  whether  a  mortgage  would  be  a  suf- 
ficient security  to  the  plaintiff  for  the  repayment  of  money  to  be 
advanced  ;  although  the  insufficiency  of  the  security  was  not  discov- 
ered until  long  after  the  occurring  of  such  negligence.^ 
And  the  case  of  Bree  v,  Holbech  (t)  was  decided  upon  the  same 
•  principle.  There  an  administrator,  having  found  among  the  papers 
of  the  deceased  a  mortgage  deed,  assigned  it,  more  than  six  years 
before  the  action,  for  the  mortgage  money, — affirming  and  reciting 
in  the  deed  of  assignment  that  it  was  a  mortgage  deed,  made  or 
mentioned  to  be  made  between  the  mortgagee  and  the  mortgagor 
for  that  sum  ;  and  it  was  decided,  that  the  assignee  could  not  re- 
cover back  the  mortgage  money  from  the  assignor,  although  it  turn- 
ed out  that  the  mortgage  was  a  forgery,  and  that  the  assignee 
did  not  discover  the  forgery  till  within  six  years  before  he  hrought 
.  his  action,  it  not  appearing  that  4;he  assignor  knew  it  to  be  a  forg- 
ery. And  Lord  Mansfield,  C.  J.,  observed;  "There  may  bccasea 
which  fraud  will  take  out  of  the  ^Statute  of  Limitations  ;  but  here, 
everything  alleged  in  the  replication  may  be  true,  without  any 
fraud  on  the  part  of  the  defendant.  He  is  an  administrator  with 
the  will  annexed,  who  finds  a  mortgage  deed  among  the  papers  of 
his  testator,  without  any  arrears  of  interest,  and  parts  mih.  it 
*  bond  fide  as  a  marketable  commodity.     If  he   had  discovered  the 

r  *717  1  forgery,  and  had  then  got  rid  **of  the  deed  as  a  true  security,  the 
case  would  have  been  very  different." 

Weot  of         -^^^  there  appears  to  be  no  question,  that,  if  there  has  been  any 

fraud.  fratid  on  the  part  of  the  defendant,  in  the  transaction  on  which  the 
claim  is  founded,  the  statute  will,  at  all  events,  begin  to  run  im- 
mediately such  fraud  is  discovered.  But  tlfe  statute  contains  no  ex- 
ception, or  saving,  in  the  case  of  fraud;  and  it  is  therefore  very 
doubtful  whether,  in  an  action  at  law,  ex  contractu  (tt),  the  plaintiff 

(q)  Battley  v.  Faulkner,  3  B.  &  Aid.  ©.  Shuckburgh,  4  Y.  &  C.  42;  tioaghH 

288.  wero  not  discovered  at  the  time ;  Granger 

(r)  3  B.  &  Aid.  626 ;  Brown  v,  Howard,  v.  George,  7  D.  &  R.  729 ;  S.  C.  5  a  &  C. 

2  B.  &  B.  73 ;  S.  C.  4  Moore,  60S,  149. 

(«)  8  D.  &  R.   14;  a  C.  6  B.  &  C.  259.        (t)  2  Dougl.  654. 
So,  in  an  action  for  converting  goods,  the        («)  In  equity  it  is  otherwise ;  seeSowtli 

six  years  run  from  the  conversion  ;  Denys  Sea  Company  r.  Wymondsell,  3  P.  Wmi. 

1  ArgaU  V.  Bryant,  I  Sandf.  Sup.  Ct.  98 ;  Sinclair  ».  Bank,  2  Strobhart,  344 ;  Wikoi 
V.  Plummer,  4  Peters,  (U.  S.)  172.  The  case  of  Denickson  r.  Cady,  7  Barr,  27,  does 
not  agree  with  the  cases  cited  in  the  text 
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can  set  up  an  undiscovered  fraud  as  an  excuse  for  not  suing  within  Fbokwhit 
six  years  (x) ;-  unless,  perhaps,  where  there  is  evidence  of  a  contin-  ^^ 
uance  of  the  fraud  within  that  period  (j))}  s^^J^^^^ 

S,  Of  the  Revival  of  the  Kemedy  by  an  AckuowledgnK^nt  of  the  Debt,  dtc. 

1.  We  have  already  said,  that  although   the  Statute  of  Limita-  LoboTen- 
tions  bars  the  remedy  after  six  years,  the  debt  itself  is  not  extin-  ™i>bn'« 
guished  thereby,  and  that  the  debtor  may,  by  a  new  promise  to  pay     ^' 
such  debt,  revive  his  liability .^     And  we  now  remark,  further,  that 
before  the  passing  of  Lord  Tenterden's  Act  (2),  a  verbal  admission  of 
the  debt,  within  six  years,  was  held  to  be  sufficient  for  this  purpose. 

But  by  the  1st  section  of  that  act, — after  reciting  "that  various 

143 ;  Bac.  Abr.  "Limitations,"  (D.  4)-;  2  might  be  done ;  lb.;  and  2  Wms.  Saund. 

Pothier,  by  Evans,  126,  129  ;  E.  Chit.  Eq.  63  c. 

Index,    tit.    ''Limitations,    Statute   oV        (v)  Clark  v.  Hougham,  2  B.  &  C.  149, 

See  jEz  parte  Bolton,  1  M.  &  A.  60.  156.    As  to  the  effect  of  fraud  practised 

ix)  See  per  Lord  Mansfield,  in  Bree  v.  by  defendant  to  prevent  plaintiff  from 

Holbech,  I]k)ugl.  056,  mpra;  per  DaUas,  discovering  his  cause  of  action  ;  Granger 

C.  J.,  Brown  v.  Iloward,  4  Moore,  512 ;  S.  v.  George,  5  B.  &  C.  149 ;  a  C.  7  D.  <fe  R. 

C.  2  B.  &;  B.  73.    It  seems,  however,  that  729. 
if  the  action  were  in  form  ez  delicto^  this 


^  To  a  plea  of  the  statute  of  limitations  in  an  action  of  the  case  for  fraud,  it  is 
sufficient  for  the  plaintiff  to  reply  generally,  that  he  did  not  discover  the  fraud  tiU 
within  six  years.  Homer  v.  Fish,  1  Pick.  435  ;  Jones  v.  Conoway,  4  Yeates,  109 ; 
Sherwood  v.  Sutton,  5  Mason,  143  ;  Harrell  v,  Kelly,  2  M'Cord,  426 ;  Croft  v.  Arthur, 
3  Des.  223  ;  Welles  1;.  Fish,  3  Pick.  (2d  ed.)  75,  and  cases  cited  in  note  1 ;  Pennock  o. 
Freeman,  1  Watts,  401 ;  Donnelly  v.  Donnelly,  8  B.  Monroe,  113.  This  principle  has 
been  confirmed  by  statute  in  Massachusetts,  where  the  fraud  is  concealed  by  the  per- 
son liable  to  the  action.    Rev.  Stat.,  ch.  120,  §  12. 

In  Maine,  it  is  held,  that  in  order  to  take  the  case  out  of  the  statute  on  the  ground 
of  undiscovered  fraud,  there  must  be  pr(Tof  of  actual  fraud  and  concealment  by  tha 
party  to  be  charged.  Colo  ».  M'Glarthey,  9  Greenl.  131,  See  Bishop  v.  Little,  3 
Grcenl.  405.  If  such  proof  is  furnished,  then  the  party  shall  derive  no  benefit  from 
the  statute  of  limitations,  unless  the  creditor  has  himself  direct  and  ample  means, 
in  the  exercise  of  ordinary  prudence,  to  detect  the  fraud.  McKown  p.  WMtmore,  31 
Maine,  448.    See  Ferris  v.  Henderson,  12  Penn.  State  Rep.  49. 

In  New  York,  although  the  principle  is  admitted  in  equity,  yet  it  is  held  at  law, 
that  a  replication  that  the  plaintiff  did  not  discover  the  fraud  till  within  six  years, 
will  not  deprive  the  defendant  of  the  protection  of  the  statute  of  limitations.  Troup 
V.  Smith,  20  Johns.  23.  See  also  Oothout  v.  Thompson,  20  Johns.  277.  In  North  Car- 
olina and  Virginia,  this  question  has  been  decided  as  in  New  York.  Hamilton  v. 
Shepherd,  2  Murph.  125;  CaUis  0.  Waddy,  2  Munf.  511.  See  Shelby  v,  Shelby,  Cooke, 
183  ;  Morton  v,  Cliandler,  8  Greenl.  9  ;  Payne  v.  Hathaway,  3  Verm.  212 ;  Wambuiro 
«.  Kennedy,  4  Des.  474 ;  Sweat  v.  Arnngton,  2  Hayw.  129.  The  operation  of  the 
flt&tute  of  limitations  is,  however,  unaffected  by  fraud,  if  the  party  on  whom  the 
fraud  is  practised  had  full  means  of  detecting  it.  Farnham  v.  Brooks*  9  Pick.  212 ; 
Cole  V,  M'Glarthey,  6  GreenL  131. 

But  in  a  case  of  a  claim  fer  services  rendered  forty  years  previously,  by  a  negro, 
who,  from  ignorance,  supposed  himself  to  be  a  slave,  the  person  to  whom  the  services 
were  rendered  having  suppressed  the  truth  that  he  was  free,  and  having  falsely 
disserted  that  he  was  a  slave,  whereby  he  procured  the  services  of  the  negro,  the  de- 
mand was  held  not  to  be  barred  by  the  statute  of  Pennsylvania.  Ferris  v.  Henderson, 
12  Penn.  State  Rep.  49. 

^  In  Farmers  Bank  p.  Clark,  4  Leigh,  (Virg.)  Carr,  J.,  speaking  of  the  recent  cases 
on  this  subject  said  :  **  They  consider  the  acknowledgment  a  new  vronme,  not  a  con- 
tinuance of  the  old.''  And  this  he  regards  as  the  more  rational  doctrine.  See  also 
to  the  same  effect,  Bell  v.  Morrison,  1  Peters,  373 ;  Levy  v.  Cadet,  17  Serg.  &  R.  126 ; 
Searight  v.  Craighead,  1  Pennsylv.  135 ;  Exeter  Bajik  v,  Sullivan,  6  N.  Hamp.  134,  et 
teq. ;  Little  v.  Blunt,  9  Pick.  491 ;  Cady  v.  Shepherd,  11  Hok.  408 ;  2  Phil.  &y.  158 ; 
Angell  on  Limitations,  (2d  ed.)  228,  tt  teq, ;  Collyer,  Partn.  (Am.  «d.  1853,)  §  430, 
and  notes ;  Brewster  v.  Hardeman,  Qadley  Geo.  138 ;  Ames  0.  Le  Bae,  2  M'  Lcmuq,  216. 


844 


DEITBKCSS* 


BLOVBNT 
TO  B\R  THK 
8TATUTB. 


AcKNowir  questions  have  arisen  in  actions  founded  on  simple  contract,  as  to 
the  proof  Aiid  eftect.  of  acknowledgments  and  promises,  offered  in  eii- 
dence  for  the  purpose  of  taking  cases  out  of  the  operation  of  the 
said  enactments,  and  that  it  is  expedient  to  prevent  such  questions, 
and  to  make  provision  for  giving  effect  to  the  said  enactments, 
and  to  the  intention  thereof : — it  is  enacted,  that  in  actions  of  debt, 
or  upon  the  case,  grounded  upon  any  simple  contract,  no  ackmwir 
edgment  or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  said  enactments,  or  either  of  them,  or  to  de- 
prive any  party  of  the  benefit  thereof,  unless  such  acknowUdgfnmt 
or  premise  shall  be  made  or  contained  by  or  in  some  writing  (a),  to 
[^718  ]  he  signed  by  the  party  ^chargeable  thereby;  and  that,  where  there 
shall  be  two  or  more  joint  contractors,  or  executors,  or  adminisinir 
tors  of  any  contractor,  no  suchjlwn^  contractor,  execvtor  or  adntmstra- 
tor,  shall  lose  the  benefit  of  the  said  enactments,  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  vrrlten 
acknowledgment  or  promise  made  and  signed  by  any  other  or  othn 
of  them : — provided  always,  that  nothing  herein  contained  shall  al- 
ter, or  take  away,  or  lessen  the  effect  of  any  payment  of  any  princi- 
pal or  interest  made  by  any  person  whatsoever : — provided  also, 
that  in  actions  to  be  commenced  against  two  or  more  such  joint  con- 
tractors, or  executors,  or  administrators,  if  it  shall  appear  at  the 
trial  or  otherwise  that  the  plaintiff,  though  barred  by  either  of  tie 
said  recited  acts,  or  this  act,  as  to  one  or  more  of  such  joint  contract- 
ors, or  executors,  or  administrators,  shall  nevertheless  be  enti- 
tled to  recover  against  any  other  or  others  of  the  defendants  by 
virtue  of  a  new  acknowledgment,  or  promise,  or  otherwise,  judg- 
ment may  be  given,  and  costs,  allowed  for  the  plaintiff,  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff." 

Section  2  enacts,  that  "if  any  defendant  or  defendants  in  any 
action  on  any  simple  contract  shall  plead  any  matter  in  abatement, 
to  the  effect  that  any  other  person  or  persons  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the 
trial  that  the  action  couH  not  by  reason  of  the  said  recited  acts,  or 
this  act,  or  of  either  of  them,  be  maintained  against  the  other  pe^ 
son  or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined 
on  such  plea  shall  be  found  against  the  party  pleading  the  same.^ 

Section  3  enacts,  that  "no  indorsement  or  memorandum  of  any 
payment,  written  or  made  after  the  time  appointed  for  this  act  to 
take  effect,  upon  any  promissory  note,  bill  of  exchange,  or  othtf 
writing,  by  or  on  the  behalf  of  the  party  to  whom  sv/ih  payment  shaUhs 
made,  shall  be  deemed  sufficient  proof  of  such  payment,  sr)  as  to 
take  the  pase  out  of  the  operation  of  either  of  the  statutes." 

And  section  4  enacts,  that  "the  said  recited  acta  and  this  act  shall 

(2)  9  Geo.  4,  0. 14.  al  tradesmen  who  had  heen  emplojed  by 

(o)  Accordingly  it  has  been  held,  sinoe  them  thereunder,  and  amongst  others,  of 

the  statute,  that  a  verbal  order  by  the  the  plaintiff,  did  not  take  his  debt  out  ox 

trustees  of  a  turnpike  road,  that  money  the  operation  of  the   atatate ;  £mei7  •> 

should  be  raised  under  their  act,  for  the  Day,  1  Cr.  M.  &  B.  246. 
purpose  of  payijlg  off  the  claims  of  seTer- 
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be  deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  Acknowl- 
contract,  alleged  by  way  of  Bet-off  on  the  part  of  any  defendant  ^^oment 
either  by  plea,  notice  or  otherwise/'  statute. 

This  statute,  it  has  been  said,  "did  not  intend  to  make  any  alter-  v^^-v-^^ 
ation  in  the  legal  construction  to  be  put  upon  acknowledgments  or  intention 
promises  made  by  defendants ;  but  merely  to   require  a  difiFerent  o^  *^®^ 
mode  of  proof,  substituting  the  certain  evidence  of  a  ^writing,  sign-  ^e^ts. 
ed  by  the  party  chargeable,  for  the  insecure  and  precarious  testimo-  ["  o7i9  1 
ny  to  be  derived  from  the  memory  of  witnesses.     To  inquire,  there- 
fore, whether,  in  a  given  case,  the  written  document  amounts  to  an 
acknowledgment  or  promise,  is  no  other  inquiry  than  whether  the 
same  words,  if  proved,  before  the  statute,  to  have  been  spoken  by 
the  defendant,  would  have  had  a  similar  operation  and  effect  (5).'^^ 

2',  The  modern  cases  upon  this  subject,  have  satisfactorily  settled  ^^**  ^ 
the  principles  on  which  an  admission  of  thedebt,  after  the  lapse  of  Ickno™'' 
six  years,  is  allowed  to  take  it  out  of  the  operation  of  the  statute  edqmsmt. 
of  Limitations  (c). 

These  principles  are  chiefly  as  follow. 

First,  in  order  to  take  a  case  out  of  the  statute,  there  must  be 
either  an  express  promise  to  pay,  or  an  acknowledgment  or  admis- 
sion of  the  debt,  in  terms  so  distinct  and  unqualified  as  that  sl  prom- 
ise to  pay  may  be  reasonably  inferred  therefrom  (d).^ 

(b)  Per  Tindal,  C.  J.,  Haydon  v.  Wil-  3  Exch.  335,  342;  18  L.  J.,  Exch.  210. 
liams,  7  Bing.  163,  166.  213 ;  Gardner  v.  iVrMahon.  3  Q.  B.  561 ; 

(c)  The  statute  limiting  actions  on  spe-  Waller  v.  Lacy,  1  M.  &  G.  54 ;  1  Scott,  N. 
eialtia  expressly  provides,  that  a  written  R.  186 ;  Morrell  v.  Frith,  3  M.  &  W.  40^, 
acknowledgment  or  part  payment  ^hall  405 ;  Bird  v.  Gammon,  6  Scott,  213 ; 
revive  the  claim ;  see  ante,  712.  Dabbs  v,  Humphreys,  10  Bing.  446. 

(d)  Per  Parke,  B.,  Williams  v.  Griffith, 

1  See  Sigourney  v,  Dmry,  14  Pick.  388,  389.  A  statute  similar  to  that  of  9  Geo.  4, 
ch.  14,  has  been  passed  in  Massachusetts.  Rev.  Stat.  ch.  120,  §  13,  e/  teg.  So  in 
Maine,  New  York,  and  in  other  states.  Rev.  Stat  Maine,  ch.  146,  §  19 ;  Wadsworth 
•.  Thomas,  7  Barbour  Sup.  Ct.  445. 

>  Uarbold  v.  Kuntz,  16  Penn.  State  Rep.  210 ;  Bangs  v.  Hall,  2  Pick.  378 ;  Exeter 
Bank  v.  Sullivan,  6  N.  Hamp.  135 ;  Whitney  v.  Bigelow,  4  Pick.  110  ;  Porter  v.  Hill,  4 
Greenl.  41 ;  Deshon  v.  Eaton,  4  Greenl.  418 ;  Russell  v.  Copp,  5  N.  Hamp.  154 ;  Bailey 
If,  Crane,  21  Pick.  324.  In  Moore  v.  Bank  of  Columbia,  6  Peters,  86,  it  was  held,  that 
in  addition  to  the  admission  of  a  present  subsisting  debt^  there  must  be  either  an 
express  promise  to  pay,  or  circumstances  Arom  which  an  implied  nromise  may  fairly 
be  presumed.  And  this  is  there  said  to  be  the  conclusion  to  whicK  the  English  cases 
had  come  before  the  late  act  of  9  Geo.  4,  ch.  14.  For  other  American  cases  on  this 
head,  see  Wetzellv.  Bussard,  11  Wheat  309;  (6  Pet  Cond.,  322,  325,  and  notes;) 
Perley  0.  Little,  3  Greenl.  94;  Marshall  v.  Dalliber,  5  Conn.  480;  Lord  v.  Shaler,  3 
Conn.  131 ;  Lyon  v.  Marclay,  1  Watts,  (Penn.)  275  ;  Church  v.  Feterow,  2  Pennsylv. 
305,  306 ;  Olcott  v.  Scoles,  3  Verm.  73  ;  Russell  v,  Goss,  1  Martin  &  Yerger,  270 ; 
Toung  v.  Monpoey,  2  Bailey,  278 ;  Oliver  v.  Gray,  1  Har.  &  Gill,  204 ;  Stanton  v. 
Stanton,  2  N.  Hamp.  426;  Bell  v,  Rowland,  Hardin,  361;  Harrison  t;.  Handley,  1 
Bibb,  443 ;  Ormsby  v.  Letcher,  3  Bibb.  569  ;  Fries  v,  Boiselet,  9  Serg.  dE  R.  128 ;  Bell 
V.  Morrison,  1  Peters,  361 ;  2  Stark.  £v.  ^th  Am.  ed.)  479,  n.,  and  numerous  cases 
there  cited ;  Arnold  v.  I>exter,  4  Mason,  122  ;  Sothoron  v.  Hardy,  8  Gill  &  Johns.  133 ; 
Buckner  v.  Johnson,  4  Missouri,  100 ;  M'Crea  v.  Purmort,  16  Wend.  477  ;  Allen  v. 
Webster.  15  Wend.  284 ;  Barrett  v.  Barrett,  8  Greenl.  353 ;  Brewer  t^.  Brewer,  6  Geor- 
gia, 587 ;  Ventris  v,  Shaw,  14  N.  Hamp.  422  ;  Kensington  Bank  v.  Patton,  14  Penn. 
»tate  Rep.  479 ;  Smith  v.  Leeper,  10  Iredell,  86 ;  Richmond  v.  Fugua,  11  Iredell,  445 ; 
Brown  v.  State  Bank,  6  Eng.  134 ;  Phelps  v.  Stewart,  12  Yermont,  256 ;  Sherman  v. 
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Cabb  of  he  has  proved  the  will,  his  right  to  the  testator's  property  has  rela- 

^^^^  tion  to  the  time  of  the  testator's  death ;  but  we  do  not  think  that 

gxA.  an  J  action  can  be  maintained  against  him  as  executor,  until  he  has 

v^^-.^^..,^/  taken  upon  himself  to  act  as  such,  or  has  proved  the  will  (t)" 

Efpbot  of  6.  A  cause  of  action  cannot  be  said  to  exist  if,  at  the  time  it  ac- 
OT  RiTH^^  crues,  there  be  no  person  in  existence  who  is  capable  of  suing  there- 
PAKTT.  on ;  and,  accordingly,  in  an  action  by  an  administrator  upon  a  hill 
of  exchange  made  payable  to  the  intestate,  but  which  was  not 
accepted  until  after  his  death,  it  was  held,  that  the  six  yeare 
did  not  begin  to  run  until  letters  of  administration  had  heen 
granted  (w),^ 

But  where  the  six  years  from  the  time  the  cause  of  action  accrued 
expired  in  the  life  time  of  the  testator,  and  no  action  was  brought 
by  him,  the  statute  is  a  bar,  and  the  executor  cannot,  by  any  pro- 
ceeding, defeat  its  operation  (n).^ 

And  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that, 
[  *711  ]  after  the  cause  of  action  accrued,  and  after  the  statute  had  ^hegun 
to  run,  the  debtor,  within  the  six  years,  died ;  that,  by  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration  of  the  six  years  ;  and  that 
the  plaintiff  sued  as  such  executor  within  a  reasonabte  time  after 
..    probate  granted  (o),^ 

Where,  however,  the  testator  has  brought  an  action  within  the  six 
years,  and  it  is  abated  by  his  death,  the  executor  shall  have  reason- 
able time — BemhU  a  year — after  the  testator's  death,  to  commence* 
new  action,  and  thereby  take  the  case  out  of  the  statute,  al though 
the  six  years  may  have  elapsed  before  such  fresh  proceedings  are 
taken  (p). 

7.  By  the  Law  Amendment  Act,  3  &  4  Will.  4,  c.  42,  s.  3,  it  is 
enacted, "  that  all  actions  of  debt  for  rent  upon  an  indenture  ofdmiM^ 
all  actions  of  covenant  or  debt  upon  any  hmd  or  other  speciaUy,  and 

(t)   Douglas  V.  Forrest,  4  Bing.   686,        (o)  Rhodes  v.  Smethurst  (in  error),  6 

70i;  a  C.  1  M.  &  P.  6G3.  M.  &  W.  361 ;  a  C.  4  M.  &  W.  42. 

(to)  Murray©.  The  East  India  Compa-        (p)  See  Bui.  N.  P.  160.    And  seetke 

ny,  6  B.  &  Aid.  204.    See  exception  in  3  cases  cited  per  Cur.,  Rhodes  v,  SmeUinrst, 

6  4  Will.  4,  c.  27,  8.  6.  6  M.  &  W.  363. 
(n)  Rex  V.  Morrell,  6  Price,  30. 

1  When  the  statute  once  begins  to  run,  no  subsequent  circumstance  stops  its  open^ 
tion.  Pendergrast  v.  Foley,  8  Georgia,  1 ;  Smith  v.  Newby,  13  Mis.  159 ;  Dillard  f. 
Philson,  6  Strobhart,  213.  It  does  not,  however,  begin  to  operate  unless  there  is  > 
person,  in  e«s«,  competent  to  sue  at  the  time  the  cause  of  action  accrues.    Ruff  v.  Boll 

7  Har.  &  J.  14.  So,  in  trover,  where  the  conversion  of  the  property  of  the  deceased 
was  before  letters  of  administration  were  granted,  the  statute  runs  only  from  tlie 
time  a  right  vested  in  some  one  to  demand  it.  Haslett  v.  Glen,  lb. ;  Hepburn  e.  Sew* 
eU,  4  Id.  893,  430. 

2  See  Scott  v.  Hancock,  13  Mass.  164;  Emerson  v.  Thompson,  16  Mass.  429;  John- 
son t).  Beardsley,  16  Johns.  3;.  Peck  v.  Botsford,  7  Conn,  172;  Fritx  ».  Thomas,! 
Wheat.  66 ;  Gates  v.  Mitchell,  15  Maine,  361,  362. 

»  Abbott  t.  McElroy,  10  Smedes  &  M.  100.  But,  by  statute  in  Massacbusetta,  if  • 
person  dies  before  the  statute  of  limitations  has  fully  run  against  a  demand  he  bohls 
against  another,  or  within  thirty  days,  after  the  period  of  limitation  has  expired,  tfaf 
executor  or  administrator  may  sue  on  the  demand,  at  any  time  within  two  yean  after 
probate  of  the  will  or  grant  of  administration.    Bev.  Stat  Mass.  Cb.  120,  §  10. 
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all  actions  of  debt  or  ndre  facial  upon  any  recognwinee,  and  also  all  l^nnrATioH 
actions  of  debt  upon  any  award  where  the  submission   is  not  by  on  mS^s* 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  &c. 
for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions  v^^v^w/ 
for  penalties,  damages  or  sums  of  money  given  to  the  party  grieved, 
by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued 
or  brought  at  any  time  after  the  end  of  the  present  session   of 
Parliament,  shall  be  commenced  and  sued  within  the  time  and  lim- 
itation hereinafter  expressed,  and  not  after ;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an   indenture  of  demise,  or  covenant, 
or  debt  upon  any  bond  or  other  specialty  {q),  actions  of  debt,  or 
scire  facias  upon  recognisance  (r),  within  ten  years  after  the  end  of 
this  present  session,  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved^ 
one  year  after  the  end  of  this  present  session,  or  within  two  years 
after  the  cause  of  such  actions  or  suits,  but  not  after,  and  the  said* 
other  actions  within  three  years  after  the  end  of  this  present  session, 
or  within  six  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing  herein  contained  shall  extend  to  any 
action  given  by  any  statute  where  the  time  *^or  bringing  such  ao-  [  *712  ] 
tion  is  or  shall  be  by  any  statute  specially  limited/^ 

Sect.  4.  *^nd  be  it  further  enacted,  that  if  any  person  or  per- 
sons that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or 
to  such  scire  faunas,  is  or  are,  or  shall  be,  at  the  time  of  any  such 
cause  of  action  accrued,  within  the  age  of  twenty-one  years,  feme-ooverty 
Tum  compos  mentis,  or  beyond  the  seas,  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas, 
as  other  persons  having  no  such  impediment  should,  according  to 
the  provisions  of  this  act  have  done  ;  and  that  if  any  person  or 
persons  against  whom  there  shall  be  any  such  cause  of  action 
is  or  are,  or  shall  be,  at  the  time  such  cause  of  action  accru- 
ed, beyond  the  seas,  then  the  person  or  persons  entitled  to  any 
such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against 
such  person  or  persons  within  such  times  as  are  before  limited 
after  the  return  of  such  person  or  persons  from  beyond  the  seas  (8)." 

Sect.  5.  "  Provided  always,  that  if  any  acknowledgment  (t)  shall 
have  been  made,  either  by  writing  signed  by  the  party  liable  by  vir- 
tue of  such  indenture,  specialty,  or  recognisance,  or  his  agent,  or  by 
part  payment  or  part  satisfaction  (f),  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the 

(9)  The  proYisions  of  this  statute  are        (r)  It  wiU  be  obserred,  that  judgmerUt 

now  reconciled  with  those  of  the  3  &  4  are  not  mentioned ;  as  to  the  limitation 

Will.  4,  c.  27,  B.  42,  by  its  being  held,  that  in  an  action,  or  tcire  fadas,  (&c.,  thereon, 

the  former  apply  only  to  the    remedy  see  3  <b  4  Will.  4,  c.  27,  s.  40. 
against  the /}er«on ;  whilst  the  latter  ap-        (<)  See   the    cases    on  the  statute  of 

ply  to  that  against  the  land;  Hunter  v.»  James,  ante,  708,  709. 
Nockolds,  19  h.  J.,  C.  177;  Strachan  v,        {t)  See  effect  of  a  recital  in  a. deed,  as 

Thomas,  12  A.  &  £.  536,  £156;  Humfrey  an  acknowledgment,  Howcut  v.  Bowser, 

«.  Gery,  7  C.  B.  567  ;  Uartshome  r.  Wat-  3  Exch.  491 ;  and  see  further,  post,  719 

son,  5  Scott,  506 ;  Paget  v.  Foley,  2  Bing.  ti  teq, 
N.  C.  629 ;  8  Boott,  120. 
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AcEKovir  said,  **  I  know  that  I  owe  the  money ;  but  the  bill  I  gave  is  on  a 
KDOMENT  threepenny  receipt  stamp,  and  I  will  never  pay  it;''  and  the  Court 
STATUTE,  held,  that  the  defendant's  assertion,  "  that  he  would  never  i»y," 
v.^^.,^^^-^/  repelled  the  inference  of  a  promise,  and  neutralized  the  effect  of  the 
acknowledgment,  so  that  the  statute  was  not  barred. 

So  in  Tanner  v.  Smart  (o)^which  was  an  action  on  a  promissory 
note,  to  which  the  Statute  of  Limitations  was  pleaded, — the  defen- 
[  *721  ]  dant  was  proved  to  have  said,  "I  cannot  pay  the  debt  at  present,  but 
I  will  pay  it  as  soon  as  lean;"  and  it  was  held  that,  as  no  proof  was 
given  of  the  defendant's  ability  to  pay,  the  statute  was  a  bar.^ 
And  in  delivering  the  judgment  of  the  Court,  Lord  Tenterden,  C. 
J.,  said :  "  There  are  undoubtedly  authorities,  that  the  statute  is 
founded  on  the  presumption  of  payment;  that  whatever  repels  that 
presumption  is  an  answer  to  the  statute ;  that  any  acknowledgment 
which  repels  that  presumption  is  in  legal  effect,  a  promise  to  pay 
the  debt;  and  that  though  such  acknowledgment  is  accompanied 
with  only  a  conditional  promise,  or  even  a  refusal  to  pay,  the  law 
considers  the  condition  or  refusal  void,  and  considers  the  acknow- 
ledgment, of  itself,  an  unconditional  answer  to  the  statute;  and 
if  these  authorities  be  unquestionable,  the  verdict  which  has  been 
given  for  the  plaintiff  ought  to  stand,  and  the  rule  for  a  new  trial 
ought  to  be  discharged/'  But  "  if  an  acknowledgment  had  the  ef- 
fect which  the  cases  in  the  plaintiff's  favor  attribute  to  it,  one 
should  have  expected  that  the  replication  to  a  plea  of  the  statute 
would  have  pleaded  the  acknowledgment  in  terms,  and  relied  upon 
it  as  a  bar  to  the  statute ;  whereas  the  constant  replication,  ever 
since  the  statute,  to  let  in  evidence  of  an  acknowledgment,  is  that 
the  causes  of  action  accrued  within  six  years;  and  the  only  prind- 
ple  upon  which  it  can  be  held  to  be  an  answer  to  the  statute  is  this, 
that  an  acknowledgment  is  evidence  of  a  new  promise,  and,  as  scch, 
constitutes  a  new  cause  of  action,  and  supports  and  establishes  the 
promises  which  the  declaration  states.  Upon  this  principle,  when- 
ever the  acknowledgment  supports  any  of  the  promises  in  the  de- 
claration, the  plaintiff  succeeds ;  when  it  does  not  support  them 
(though  it  may  show  clearly  that  the  debt  never  has  been  paid,  but 
is  still  a  subsisting  debt),  the  plaintiff  fails.  *>  ^  ^  Upon  a  gen- 
eral acknowledgment,  where  nothing  is  said  to  prevent  it,  a  gener- 
al promise  to  pay  may,  and  ought  to  be  implied ;  but  where  the 
party  guards  his  acknowledgment,  and  accompanies  it  with  an  ex- 
press declaration  to  prevent  any  such  implication,  why  should  not 
the  rule  '  expressum  facit  cessare  taciturn*  apply?" 

(o)  6  B.  &  C.  603;  and  see  Scales  o.    Ayton  v.  Bolt,  i  Bing.    lOd;  SL  C.  13 
Jacob,  3  Bing.  638 ;  S.  C.  11  Moore,  553 ;    Moore,  305. 

^  Sherman  v.  Wakeman,  11  Barbour  Sap.  Gt  254 ;  Tompkins  v.  Brown,  1  Benio, 
247;  Farmers  Bank  v.  Clark,  4  Leigh,  519.  But  see  Cummings  v.  G&ssett,  19  Ver- 
mont, 30S ;  Butterfield  v.  Jacobs,  15  N.  Hamp.  140.  In  this  last  case  the  debtor  said 
he  would  go  to  work  at  his  trade,  and  would  pay  the  debt  as  fast  as  he  oould ;  and 
this  was  held  to  be  an  absolute  promise,  taking  the  debt  out  of  the  statute.  So  where 
the  debtor  said  he  had  not  the  money,  but  would  pay  the  note  as  soon  as  he  could, 
this  was  held  an  absolute  promise,  first  Cong.  Sio.  in  Lyme  v.  Miller,  16  N.  Hamp. 
520. 
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So  in  Feam  v.  Lewis  (p),  in  answer  to  a  plea  of  the  Statute  of  Acknowl- 
Limitations,  two  letters  of  defendant   were   produced,  containing    *^^t 
the  following  observations: — "  Plaintiff's  claim  with  that  of  others    statute. 
shall  receive  that  attention,  that,  as  an  honorable  mau,  I  consider  ^^-^^^^w/ 
them  to  deserve,  and  it  is  mj  intention  to  pay  them,  but  I  must  be 
allowed  time  to  arrange  my  affairs.     If  I  am  proceeded  against, 
any  exertion  of  mine  will  be  rendered  abortive."     "  I  am  ready 
and  willing  to  do  any  thing  and  everything  to  satisfy  Mr.  F.  and 
all  my  creditors ;  and  my  only  regret  is,  that  by  the  way  *^my  father  [  *722  ] 
has  left  me,  I  am  totally  unable  to  do  more  tban  give  up  (which  I 
do  by  deed)  almost  the  whole  of  my  income  to  my  creditors,  &c. ; 
and  if  I  am  put  in  prison,  not  one  penny  will  my  creditors  ever  re- 
ceive ;  if  my  person  is  laid  hold  of,  I  never  will  put  in  bail,  but 
surrender;"  and  the  Court  refused  to  set  aside  a  nonsuit,  though 
moved  for  apparently  upon  valid  grounds ;  their  opinion  being,  that 
the  above  letters  were  insufficient  to  bar  the  statute,  inasmuch  as 
they  did  not  "  import  such  a   direct  and  unqualified  acknowledge^ 
ment  of  a  debt  as  would  authorize  the  Court  in  implying  a  promise 
to  pay." 

And  upon  the  same  principle  it  was  held,  in  Brigstockc  v.  Smith  (j), 
that  the  following  letter  was  not  sufficient  to  take  the  case  out  of 
the  statute: — •*  In  reply  to  your  application  of  the  19th  instant, 
for  the  payment  of  89Z.  lOs.  11  l-2d.  to  Mr.  D.  Brigstocke,  I  beg 
to  say  that  it  is  a  claim  I  am  by  no  means  prepared  to  admit  to  the 
full  extent;  and  to  make  the  following  observations  respecting  it : — 
Of  that  sum  682.  3^.  8d.  is  made  up  of  items  for  business  and  ma- 
terials, stated  to  have  been  done  and  furnished  between  1817  and 
1824,  a  period  during  which  I  was  concerned  in  two  successive  part- 
nerships, to  one  or  the  other  of  whom  the  accounts  Mr.  B.  was  en- 
titled to  recover  ought  to  have  been  charged.  Having  at  differ- 
ent times  wound  up  both  those  concerns,  and  quitted  Carmarthen 
as  long  back  as  the  year  1824, 1  was  surprised  to  receive  Mr.  B.'s 
bill  in  1829,  five  years  afterwards ;  and  it  is  certainly  not  a  little 
strange,  that  he  should  then  send  in  a  charge  of  so  old  a  date,  when, 
if  any  account  was  due,  it  could  hardly  be  expected  that  the  means 
would  remain  of  ascertaining  its  correctness.  I  cannot,  therefore, 
allow  that  I  am  liable  to  pay  any  part  of  the  account  previous  to 
the  year  1825;  but,  as  I  anticipate  being  in  Carmarthen  shortly,  I 
will  communicate  with  Mr.  B.  personally  respecting  it.  The  re- 
mainder of  the  account  is  for  repairs  ordered  by  an  agent  under 
the  late  firm  of  Robert  Smith  &  Co.,  to  be  done  at  the  works  at 
Carmarthen  in  1827,  together  with  a  few  items  for  glazing,  in  the 
year  1825,  making  together  20i.  17«.  5d.,  which  I  believe  to  be  cor- 
rectly charged,  and  for  which  I  enclose  a  cheque,  and  will  thank 
you  to  acknowledge  the  receipt  of  it;"  and  Bailey,  B.,  after  advert- 
ing to  the  principles  above  stated,  said  :  "  Now  in  the  present  case 
there  is  a  letter  acknowledging  that  the  plaintiff  makes  a  demand* 
bat  not  acknowledging  the  propriety  of  the  demand,  and  denying 
all  liability  on  his  part  to  make  the  payment     I  think,  where  there 

(p)  5  Bing.  849 ;  S.  C.  4  M.  <fe  P.  1.  (q)  1  C.  d^  M.  483. 
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AoKKowir  is  such  a  denial,  I  cannot  make  the  implication  of  a  promise  to 

SDOKENT       p^y  » 
TO  BAR  THB    *-^^  *  __ 

BTATUT*.  **So,  in  Spong  v.  Wright  (r),  an  admission  in  the  following  temu: 
v^-v-^^/  — "  I  have  to  request  you  will  be  pleased  to  send  me  in  any  bill,  or 
r  0723  ]  what  demand  you  have  to  make  on  me,  and  ifjust^  1  shall  not  give 
you  the  trouble  of  going  to  law," — was  held  to  be  insufficient  to 
take  the  case  out  of  the  statute.  So  a  letter,  which  admits  a  debt, 
but  which  is  expressed  to  be  written  "  without  prejudice,"  is  not  a 
sufficient  acknowledgment  to  bar  the  statute  (*).  And  so,  where 
the  defendant  wrote  to  the  clerk  of  the  plaintiff  as  follows :— "  I 
will  not  fail  to  meet  the  plaintiff  on  fair  terms,  and  have  now  a 
hope,  that,  before  perhaps  a  week  from  this  date,  I  shall  have  it  in 
my  power  to  pay  him,  at  all  events  a  portion  of  the  debt,  when  le 
shall  settle  about  the  liquidation  of  the  balance ;" — this  was  held 
not  to  be  sufficient  to  take  the  case  out  of  the  statute  (t). 

(f)  9  M.  &  W.  629.  contained  in  a  letter  were  ambigiimis, 
(«)  Cory  V,  Bretton,  4  C.  «&  P.  462.  Ashurst,  J.,  obserred,  "that  because  the 
ii)  Hart  v.  Prendergast,  14  M.  &  W.  letter^>€rAap<  contained  an  tfuinuafiofi  that 
741.    The  principles  upon   this  subject  aomething  was  due,  it  should  bare  bea 
are  thus  settled  with  some  degree  of  cer-  left  to  the  jury  to  infer  an  acknowledge 
taintj ;    but  difficulties  will  frequently  ment  of  the  debt"    In  Bailie  r.  Lord  In* 
arise  in  applying  them  to  particular  ca-  chiquin,  1   Esp.   435,   defendant  haTiog 
ses.    The  following  decisions  and  dictat  assigned  his  estate  for  payment  of  hu 
in  which  it  was  considered  that  there  debts,  wrote,  *'  I  beg  leave  to  refer  yon  te 
were  ntfident  acknowledgments  to  defeat  my  trustee,  Mr.  H.  W.,  on  this  complior 
the  statute,  seem  to  be  opposed  to  the  rule  ted  business ;  I  should  be  glad  to  be  is- 
now  established,  and  cannot  therefore  be  formed  how  you  have  settled  it  with  Loud 
deemed  law  at  the  present  day ;  at  lea^t  Cork ;"  the  action  being  upon  a  bill  of 
yerj  few  of  them  can  be  considered  free  which  Loid  Cork    and    defendant  were 
fipom  doubt : —  joint  acceptors ;  and  Lord  Kenyon  ruled. 
Where  defendant  denied  that  he  had  at  that  it  should  lie  on  the  defendant  to  ex- 
any  time  bought  any   tuck  goodt  of   the  plain  the  promise,  and  show  that  it  ap- 
plaintiflTs  testator,  and  said  further,  that  plied  to  another  demand  ;  and  suffered 
if  the  plaintiff  could  prove  it,  he  would  the  plaintiff,  without  any  proof  of  the 
pay  him ;  Holt,  C.  J.,  reported  in  the  trust,  upon  the  above  letter  alone,  to  de- 
King's  Bench,  that  he  had  put  this  case  feat  a  plea  of  the  statute.    Where  defeod- 
to  all  the  Judges  in  England,  and  that  ant  said  that   "  the  plaintiff  had  paid 
they  were  all  of  opinion,  that  a  general  money  for  him  twelve  or  thirteen  jean 
indebUaiue  auumpsU  might  be  well  main-  ago,  but  that  he  had  since  become  a  baok- 
tained,  because  the  defendant  had  waved  nipt,  by  which  he  was  discharged,  as  well 
the  benefit  of  the  statute ;   Heyling  v.  as  by  law,  from  the  length  of  time  since 
Hastings,  1  Ld.  Raym.  389,  421 ;  5  Mod.  the  debt  had  accrued  f  Lord  Kenyon  held 
425  ;  Com.  54 ;  S.  C.  1  Salk.  29  ;  cited  by  it  to  be  sufficient,  and  said  *•  it  had  beta 
Lord  Tenterden,  C.  J.,  in  Tanner  v.  Smart,  decided  that  any  acknowledgment  of  the 
6  B.  &  C.  606  ;  S.  C.  9  D.  <&  R.  553,  to  ex-  debt  was  sufficient  to  take  the  case  out  of 
plain  the  general  principle.  the  statute ;"  Clarke  v.  Bradshaw,  3  Esp. 
In   Trueman   v.    Fenton,    Cowp.    548,  155.    In  Lowth  v.   Fothergill,  4  Camfk 
Lord  Mansfield,  C.    J.,  observed,   "  The  185,  a  demand  being  made  by  a  seaman 
slightest  acknowledgment  has  been  hold  on  the  owner  of  a  ship  for  wages  which 
sufficient ;  as  saying,  '  prove  your  debt  had  accrued  during  an  embargo,  he  said, 
and  I  will  pay  you.'    *  I  am  ready  to  ao-  "  If  others  paid,  he  should  do  the  same,-" 
count,  but  nothing  is  due  to  you,'  and  and  Lord  EUenborough  held  this  to  be 
much    slighter    acknowledgments    than  a  sufficient  acknowledgment  on  which  to 
these  wiU  take  a  debt  out  of  the  statute.''  imply     (tembU)     an     abtdttte    promise. 
In  Lawrence  v,  Worrall,  Peake,  93,  de-  Where  the  drawer  of  a  bill  barred  by  the 
fendant  said,  "  What  an  extravagant  bill  statute  said,  "  If  you  had  presentdi  the 
you  have  delivered  me ;"  and  Lord  Ken-  protest  tJie  same  as  the  rest,  it  would 
yon  held  this  a  sufficient  acknowledg-  have  been  paid ;  I  had  then  frinds  in  tlie 
ment  of  iome  money  being  due,  to  take  it  acceptor's  handLs ;"  it  having  been  iiacor- 
out  of  the  statute.    In  Lloyd  v,  Maund,  2  ered  that  noproteat  in  that  ease  wot  neomarg, 
T.  IL  760,  where  the  terms  of  the  defend-  Lord  Ellenborough,  C.  J.,  was  of  opinioa 
ant's   acknowledgment   supposed   to  be  that  the  drawer  had  admitted  his  lialnli- 
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^So  it  appeara  that  a  direction  for  the  payment  of  debts,  or  a  de-   Acknowl- 
vise  in  trust  for  the  payment  of  debts,  in  a  will  of  personal  estate,  ^"^^"^^ 
will  not  prevent  the  operation  of  the  statute,  or  revive  a  debt  on    statute. 
which  the  statute  had  attached  before  the  death  of  the  testator  (u).^  \^^s/^^i^ 
And  so  it  has  been  held,  that  a  debt,  bearing  interest,  is  not  taken  r  0724  ] 
out  of  the  statute,  by   an   engagement,  signed   by  the  debtor,  to 
charge  his  estate  with  a  sum  corresponding  in  amount  with  such 
debt,  together  with  interest  from  the  date  of  the  engagement  (x).^ 

In  like  manner— on  the  principle  that  an  admission,  to  take  a 
debt  out  of  the  Statute  of  Limitations,  must  be  of  such  a  nature 
that  a  promise  can  be  implied  therefrom, — those  cases  in  which  debt- 
ors have  admitted  the  original  claim,  but  have  denied  that  a  Habili- 
ty  existed  at  iJie  time  of  the  admimoni  because  the  debt  had  been 
paid  (if) '?  or  because  there  was  a  9etroff  against  it  (2)  ;*  or  because 
the  six  years  had  expired  (a),  are  clearly  good  law.     And  it  appears 

• 

ty,  and  that  the  statute  was  defeated ;  adventure,  you  may  depend  on  seeing  me 
0e  La  Torre  v.  Barclay,  1  Stark.  7.  In  in  Bristol  in  less  than  three  weeks ;  oth- 
Thompson  v,  Osborne,  2  Stark.  98,  Lord  erwise  I  must  arrange  matters  with  you 
£llenborough  held,  at  Nisi  Prius,  that  a  as  circumstances  will  permit.''  In  Gib- 
promise  to  pay  by  instalments,  if  time  bons  v.  M'Casland,  1  B.  <Ss  Aid.  690,  de- 
were  given^  was  sufficient  evidehcc  to  sup-  fendant's  sajring,  **  he  remembered  it  per- 
port  a  declaration,  laying  a  general  and  fectly  well,  and  that  when  he  wu  able  it 
absolute  promise  within  the  six  years,  should  be  arranged,"  was  held  such  a 
**  I  do  not  consider  myself  as  owing  Mr.  recognition  of  a  subsisting  liability  as 
B.  a  farthing,  it  being  more  than  six  was  necessary  to  take  the  case  out  of  the 
years  since  I  contracted ;  I  have  had  the  statute  without  proof  of  the  condition, 
wheat,  I  acknowledge,  and  I  have  ]>aid  In  Colledge  v.  Horn,  3  Bing.  119,  where 
some  part  of  it,  and  26/.  remain  due ;"  the  defendant,  in  reference  to  a  claim 
held  sufficient  to  obviate  the  statute ;  made  upon  him,  said,  **  It  is  not  a  just 
Bryan  v.  Horsman,  4  East,  599.  Upon  one ;  I  am  ready  to  settle  the  account 
payment  being  demanded  of  the  acceptor  whenever  Mr.  T.  C.  thinks  proper  to 
of  a  bill,  he  admitted  his  acceptance,  and  meet  in  the  business.  I  am  not  in  his 
said  that  "  he  had  been  liable,  but  was  debt  90/.,  nor  anything  like  that  sum ; 
not  liable  then,  because  the  bill  was  out  shall  be  happy  to  settle  the  difference  by 
of  date ;  that  he  would  not  pay  it ;  it  his  meeting  me  in  London  or  at  my 
was  out  of  his  power  to  pay  it ;"  and  the  house ;"  whereupon  the  judge  told  the 
Court  held  that  the  statute  was  defeated ;  jury,  that  the  statute  was  out  of  the 
Leaper  v.  Tatton,  16  East,  420.  There  question ;  the  Court,  on  motion  for  a 
was  a  similar  decision  where,  to  a  de-  new  trial  upon  that  ground,  refused  the 
mand  for  seaman's  wages,  defendant  an-  rule. 

swered  that  **  he  would  not  pay ;  there  (u)  Freake  9.  Cranefeldt,  3  My.  &  Cr. 

were  none  paid,  and  he  did  not  mean  to  499  ;    Evans    o.    Tweedy,    1    Beav.    55  ; 

pay  unless  obliged '"  Dowthwaite  t>.  Tib-  Burke  v.  Jones,  2  V.  &  B.  275.    But  see 

butt,  5  M  &  S.  75.    In  Frost  v.  Bengough,  Jones  v.  Scott,  1  Kuss.  <Ss  My.  255. 

8  Moore,  180;  S.  C.  1  Bing.  266,  the  fol-  (x)    Martin   0.    Knowles,   1   N.  <&  M. 

lowing  letter  was  held  sufficient  evidence  421. 

of  a  promise  within  the  six  years,  to  go  {y)  Birk  v.  Guy,  4  Esp.  184 }  Swann 

to  a  jury,  to  say  whether  it  applied  to  v,  Sowell,  2  B.  &  Aid.  769 ;  nd  vide  Boy- 

the  transaction  in  dispute,  no  evidence  dell  v.  Drummond,  2  Camp.  101 ;  Craig  v, 

having  been  offered  of  other  dealings  be-  Cox,  Holt,  N.  P.  K..  381. 

tween  the  parties  : — "  Business  calls  me  (2)  Swann  v.  Sowell,  2  B.  &  Aid.  759. 

to  Liverpool;  should  I  be  fortunate  in  my  (a)  Coltman  v.  Marsh,  3  Taunt  380; 


1  Carrington  v.  Manning,  13  Alabama,  611 ;  Murray  v.  Mechanics  Bank,  4  Edwards 
Ch.  567 ;  Walker  v,  Campbell,  1  Hawks,  304. 

3  But  if  the  maker  of  a  note,  which  has  run  long  enough  to  be  barred  by  the  stat- 
ute of  limitations,  but  which  is  unpaid  and  due,  gives  a  mortgage  to  secure  the  pay- 
ment of  it,  he  waives  the  benefit  of  the  statute,  and  the  mortgage  is  a  valid  security. 
Merrills  v.  Swift,  18  Conn.  257. 

•  Dickinson  v.  McCamey,  5  Georgia,  486 ;  Carruth  ».  Paige,  22  Vermont,  179. 

*  See  Davidson  v.  Morris,  5  Smedes  &  Marsh.  664 ;  Laforge  v,  Jivyne,  9  Barr,  410. 


852  DBFENCBS. 

AcKNowL-    that  the  same  principle  equally  renders  an  admission  ^neffeetire, 

EDGMENT      ^heu  it  IS  qualified  by  an  objection  which  would  at  antf  time  have 

8TATL'TK.      excmptcd  the  party  from  payment  (6);  or  by  an  unfounded  claim 

v,^.^^-^^  to  be  discharged  by  a  particular  instrument  which  he  refers  to,  or 

r  *725  1  ^P^^  some  other  ground  to  which  he  specifically  adverts  (c).    And 

probably  it  would  now  be  held,  that,  in  such  cases,  the  plaintiff 

would  not  be  allowed  to  take  the  case  out  of  the  statute,  by  going 

into  evidence  to  rebut  or  negative  the  ground  of  discharge  relied 

upon  by  the  defendant  whilst  making  his  admission.     For  a  prom- 

ise  of  payment  can  hardly  be  presumed,  from  an  admission  made 

by  a  party  who  disputes  his  liability,  even  on  fallacious  grounds. 

So  it  a  cause  of  action,  arising  from  the  breach  of  a  contract  to 
do  an  act  at  a  specified  time,  be  once  barred  by  the  Statute  of  Lim- 
itations, a  subsequent  acknowledgment  by  the  party  that  he  irote 
the  contract,  will  not  take  the  case  out  of  the  statute  (d). 
Must  be  Nor  will  an  acknowledgment  of  the  debt  bar  the  statute,  if  it  be 

^fore  ao-    ^^^^  made  before  action  brought,  such  acknowledgment  being  equivar 

lent  to  a  new  promise  (e).^ 
Where  ac-        Where  the  defendant's  promise  is  conditional,  or  where  it  is  a 
knowiedg-    promise  to  pay  on  the  arrival  of  a  specified  time,  the  performance 
StkJi^^     of  the  condition,  or  the  arrival  of  that  time,  must  be  proved  by  the 
there  must  plaintifi*  (/).2     But  where  A.,  who  had  signed,  as  surety  forB.,  a 
be  proof  of  joint  and  several  promissory  note  made  by  A.  and  B.,  being  called 
J^^°'™*      upon,  after  tlie  death  of  B.,  for  payment  of  the  money  due  there- 
on, requested  the  holders  to  apply  to  B.'s  executrix,  and  stated  in 
writing,  that  "  what  she  should  be  short,  he  would  assist  to  make 
up;"  and  the  executrix  was  applied  to,  but  did  not  pay  anything: 
it  was  held,  that  A.'8  conditional  promise  thereby  became  absolute, 

Bryan  v.  Horsman,  5  Esp.  81 ;  Rawcrofl  ence  of  a  debt  barred  by  the  statute,  the 

V.  Lomas,  4  M.  c\^  8.  457  ;  Snook  v,  Mears,  law  has  been  supposed  to  raise  a  new 

5  Price,  63o ;  Leaper  v.  Tatton,  16  £ast,  promise  to  pay  it,  and  thus  the  remedy 

421.  is  revived;  but  no  such   effect  can  l» 

(b)  De  La  Torre  v.  Barclay,  1  Stark.  7.  given  to  an  acknowledgment,  where  tbe 

(c)  See  Owen  v.  Wool  ley,  Bull.  N.  P.  cause  of  action  arises  from  the  doing  or 
168 ;  Partington  v.  Butcher,  6  £sp.  66 ;  omitting  to  do  some  act  at  a  particolar 
llullings  V.  Shaw,  1  Moore,  344 ;  S.  C.  7  moment,  in  breach  of  a  contract."  See 
Taunt.  COS ;  Beale  v.  Nind,  4  B.  &  Aid.  Gibbons  v.  iM'Caaland,  1  B.  &  Aid.  691. 
66^,  671,  572,  n.  (a).  692 

ui)    Boydell  v.    Drummond,  2  Camp.        (c)  Bateman  9.   Finder.  3   Q.  K  574; 

160 ;  Peake,  Ev.  205  :  Hurst  v,  Parker,  1  overruling  on  this  point  Yea  v.  Fouraker, 

B.  <&  Aid.  92  ;  S.  C.  2  Chit.  249 ;  Short  p.  2  Burr.  1099;  Thornton  v.  IlUngworth,  2 

M'^Carthy,  3  B.  &   Aid.   626 ;  Whitehead  B.  &  C.  825  ;  S.  C.  4  D.  &  R.  647. 
V.  Howard,  5  Moore,  105 ;  S   C.  2  B.  &  R        (/)  Hart  ».  Prendergast,  14  M.  &  W. 

372,    In  2  Camp.  163,  Lord  Ellenborough  741,  745 ;  Farmer  v.  Smart,  6  B.  &  C. 

said,  "  If  a  man  acknowledge  the  exist-  603 ;  Haydon  v,  Williams,  7  Bing.  163. 


^  Such  is  clearly  the  true  principle  upon  this  subject:  ante,  717,  and  note ;  ElUoott 
V.  Nichtlfl.  7  Gill,  86  ;  Wingan  Indigo  Society  ».  Kidd,  Dudley,  (&  Car.)  116 ;  Brewster 
V.  Hardeman,  Dudley,  Geo.  138 ;  Reigne  v.  Desportes,  Dudley,  (S.  Car.)  118 ;  Martin 
V.  Broach,  6  Georgia,  21 ;  Post,  736,  note ;  Although  some  cases  seem  to  be  cifiUra; 
llsley  V.  Jewett,  3  Metcalf,  439 ;  Love  v.  Hackett,  6  Georgia.  486 ;  Newlin  r.  Duncan, 
1  Harrington,  204 ;  Guy  v.  Tarns,  6  Gill,  82. 

2  See  Warren  Academy  v.  Starrett,  15  Maine,  443;  Read  r.  Wilkinson,  2  Waah. 614: 
M'Lellan  v.  Albee,  17  Maine,  184;  Angell,  lamitations,   (2d  ed.)  249»  etuq.;  Bettoa 
.  Cutts,  11  N,  Hamp.  170, 
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and  rendered  him  liable  in  an  action,  brought  against  him  on  the  Aokkoitl- 
note  more  than  six  years  after  its  date,  and  after  a  reasonable  time  ■^*™'^ 

TO  BAR  THS 

had  elapsed  for  payment  by  the  executrix  (g).^  statute. 

And  it  would  now  appear  to  be  decided,  that  the  question  as  **to   ..^^v-^/ 
whether  a  written  acknowledgment,  which  is  oflTered  in  evidence  to  r  0726  ] 
take  a  case  out  of  the  statute,  is  conditional  or  unconditional,  is  a  Whether 
question  for  the  Court,  and  not  for  the  jury,  except  where  the  docu-  a^^nowl- 
ment  is  connected  with  other  evidence,  which  affects  its  construe-  ^^tSn- 
tion  (i),^  al,  is  a 

If  a  written  acknowledgment,  produced  for  the  purpose  of  taking  J^estion 
a  case  out  of  the  statute,  contains  no  date,  parol  evidence  may  be  court, 
given  of  the  time  at  which  it  was  written  (k). 

And  if  the  writing  which  contains  the  acknowledgment  has  been  ^^^^  *?" 
lost,  parol  evidence  may  be  given  of  its  contents  (2).  date,  or 

contents. 

3.  Before  the  statute  9  Geo.  4,  c.  14,  it  was  held,  that  the  admis-  Acknowl- 
sion  of  the  debt  by  the  authorized  agent  of  the  debtor  (m)  ;  or  by  a  J^IJ*; 
thiixl  party,  to  whom  he  referred  the  creditor  for  information  re- 
specting his  demand  (w) ;  or  by  the  wife  of  a  debtor  who  was  accus-  signed  by 
tomed  to  conduct  his  business  (0)  ;  or  by  his  counsel  at  the  trial,  in  ^^"^ 
his  hearing  (p)  ;  was  suflScient  to  revive  the  remedy.*    But  it  has  ble. 
been  held,  since  that  statute,  that  the  written  acknowledgment  which 
is  required  to  take  a  case  out  of  the  Statute  of  Limitations,  must 
bear  the  actual  signature  of  the  party  chargeable  thereby,  and  that 
the  signature  of  an  agent  will  not  suffice  (q).     Thus  where  an  un- 
signed letter,  written  and  sent  by  the  direction  of  the  assignees  of 

(g)  Humphreys  v.  Jones,  14  M.  &  W.        (0)  Anderson  v.  Sanderson,  Holt,  N.  P. 

1.  91.    Burk  V.  Howard,  13  Mis.  241.    See 

(i)  Routledge  v,  Ramsay,  8   A.   &  £.  Gregory  v.  Parker,  1  Camp.  394. 
221 ;  Morrell  v,  Frith,  3  M.  &  W.  402.  (»)  CoUedge  v.  Home,  3  Bine.  119  ;  B, 

(k)  Edmunds  v.  Bownes,  2  C.  &  M.  459,  G.  lO  Moore,  431.    See  now  Kennett  v. 

463.  Milbank,  8  Bing.  40,  41 ;  a  C.  1  M.  &  So. 

(I)  Haydon  v.  Williams,  7  Bing.  163.  102. 

(«n)  Burt  V,  Palmer,  6  £sp.  145.  (;)  Hyde  v.  Johnson,  3  Scott,  289. 

(ft)  Williams  v.  Innes,  1  Camp.  364. 

0 

^  Where  the  defendant  said  that  **  he  owed  the  plaintiff,  and  intended  to  arrange 
his  business  and  pay  him  that  fall  or  winter,  as  soon  as  he  could,"  it  was  held  that 
upon  the  expiration  of  the  ensuing  winter,  the  acknowledgment  became  uncondition- 
al, and  was  sufficient  to  revive  the  remedy  for  the  recovery  of  a  debt  barred  by  the 
statute  of  limitations.    Watkins  v.  Stevens,  4  Barbour  Sup.  Ct  168. 

s  See  Mumford  v.  Freeman,  8  Metcalf,  432.  In  Miller  v,  Lancaster,  4  Greenl.  159, 
it  was  decided,  that  it  is  not  within  the  province  of  the  jury  to  determine  what  acts 
or  declarations  amount  to  a  new  promise.  See  also  Snook  v,  Mears,  5  Price,  638 ; 
Boyd  V.  Grant,  13  Serg.  &  Kawle,  124 ;  aemb.  ace.  So,  in  Oliver  v.  Gray,  1  Har.  &  Gill, 
204,  it  was  held,  that  it  is  for  the  Court  to  decide  what  kind  of  promise  or  acknowl- 
edgment is  sufficient  to  take  a  case  out  of  the  act  of  limitations,  and  the  evidence 
offered  to  prove  such  promise  or  acknowledgment,  is  proper  to  be  submitted  to  the 
Jury  as  in  other  cases,  under  the  direction  of  the  Court.  Martin  v.  Broach,  6  Geor- 
gia, 21 ;  Love  v.  Haokett,  6  Georgia,  486.  In  Gould  v.  Shirley,  2  Moore  &  Payne,  583, 
It  was  said  by  Best,  C.  J.,  that  where  the  terms  of  an  acknowledgment  of  a  debt 
barred  by  the  statute  are  ambiguous,  their  meaning  and  effect  are  questions  for  the  jury. 

*  If  a  creditor,  whose  debt  is  barred  by  the  statute,  be  appointed  executor  or  admin- 
istrator of  the  debtor,  he  cannot  revive  the  debt,  because  he  cannot  make  a  promise 
to  himself.  Richmond  Adm'r  Pet'r,  2  Pick.  567.  Neither  has  he  any  right  to  retain 
for  such  a  debt,  notwithstanding  a  provision  in  the  will  for  the  payment  of  all  juMt 
debts,  and  that  even  in  a  case  of  a  parent  and  child.    Rogers  v.  Rogers,  3  Wend.  503. 
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a  bankrupt,  by  an  accountant  employed  by  them  to  wind  np  the 
affairs  of  the  bankrupt  estate,  contained  an  admission  of  a  debt  of 
the  bankrupt,  this  was  held  not  to  take  such  debt  out  of  the  statute 
as  against  the  assignees  (r).  And  so  in  the  case  of  Whippy  v.  Hil- 
lary (8),  it  was  decided,  that  the  statute  was  not  barred  by  a  letter 
from  the  defendant,  in  the  following  terms : — **  that  family  arrange- 
ments had  been  making  to  enable  him  to  discharge  the  debt ;  that 
funds  had  been  appointed  for  that  purpose,  of  which  A.  was  tnutee; 
and  that  the  defendant  had  handed  the  plaintiff's  aecoant  to  kirn; 
that  some  time  must  elapse  before  payment,  but  that  the  defendant 
was  authorized  by  A.  to  refer  the  plaintiff  to  him  for  any  furtb^ 
information ;"  for  such  letter  did  not  charge  the  defendant. 

It  will  also  be  remembered  that  the  statute  expressly  provides, 
**that  even  a  written  acknowledgment  of  the  debt  by  one  of  two 
[  *727  ]  joint  contractors  or  executors,   shall  not   revive   the  remedy  as 
against  the  other  ;^  and  that,  if  they  be  sued  jointly,  the  plaintiff 


Case  of 
joint  eon 
traotors. 


(r)  Pott  V,  Clegg,  16  M.  &  W,  321. 


(i)  3  B.  &  Ad.  399. 


^  In  the  State  of  Connect icutf  it  is  held  that  the  acknowledgment  of  one  of  seTenl 
joint  makers  of  a  promissory  note,  will  take  it  out  of  the  statute  as  against  the  oth- 
ers. Bound  V.  Lathrop,  4  Conn.  3a6  ;  Caldwell  v.  Sigoumey,  19  Conn.  37.  It  is  said, 
however,  that  this  is  true,  only  where  the  acknowledgment  is  made  under  sofA.  tsr- 
cumstanoes,  as  to  entitle  it  to  its  f^U  .weight.  For,  although  such  evidence  is  in  aU 
oases  admissUle  for  such  a  purpose,  it  will  not  in  all  cases  be  tuffident.  Colt  r.  Traej, 
8  Conn.  268.  Therefore,  where  there  was  a  joint  indebtedness  by  A.  and  B.  to  C 
growing  out  of  an  agency  conducted  by  A.  and  B.  jointly ;  and  more  than  twen^ 
years  atler  such  agency  was  ended,  B.  made  an  acknowledgment  of  the  debt,  anl 
then,  at  his  own  expense,  and  with  a  view  to  obtain  an  advantage  himself,  by  a  reoor- 
ery  against  A.,  procured  a  suit  to  be  brought  in  the  name  of  C,  against  A.  and  hbrn- 
self ;  it  was  held,  that  the  acknowledgment  of  B.  under  such  circumstances,  was  net 
sufficient  to  remove  the  bar  of  the  statute  of  limitations  set  up  by  A.  lb.  The  same 
distinction  between  the  admMsibUity  and  the  tuffideney  of  evidence,  was  made  in  th0 
the  case  of  Peck  v.  Botsford,  7  Id.  172 ;  in  which  it  was  held,  that  an  acknowledg- 
ment by  a  personal  representative  of  a  deceased  person,  that  a  demand  agaiaist  tlw 
estate  of  the  deceased,  barred  by  the  statute,  is  due,  will  not  take  the  case  oat  <tf  the 
statute. 

An  acknowledgment  of  debt,  or  a  new  promise,  by  the  maker  of  a  promissory  nste, 
takes  it  out  of  the  statute  of  limitations  only  so  far  as  he  Is  concerned ;  but  does  B9ft 
affect  the  rights  or  obligations  of  collateral  parties.  Gardiner  v.  Nutting,  5  GreenL 
140.  Where  the  maker  of  a  promissory  note,  of  more  than  six  year's  standing,  died 
insolvent,  and  a  collateral  guarantor  of  the  note  was  appointed  a  commissioner  oa 
his  estate ;  the  allowance  of  the  note  by  the  commissioner,  as  a  valid  claim  against 
the  estate,  being  an  official  act,  was  held  not  to  amount  to  a  new  promise  on  his  part 
to  pay  the  debt.    Id. 

The  acknowledgment  of  a  debt  by  one  partner  after  a  dissolution  of  the  partiiep> 
ship,  is  not  sufficient  to  take  the  case  out  of  the  statute,  as  to  the  other  partners. 
Arnold  v.  Dexter,  4  Mason,  122;  Bell  v,  Morrison,  1  Peters,  3ol,  373; 'Searigcht  «i 
Craighead,  1  Pennsylv.  185;  Levy  v.  Cadet,  17  Serg.  &  Rawle,  126;  Collyer,  Parin. 
(Am.  ed.  1853,)  §  430,  and  notes  and  cases  cited ;  Kllicott  v,  Nichols,  7  Gill,  85;  Van 
Kenren  v,  Parmelee,  2  Comstock,  523  ;  Bogert  v,  Vermilyea,  10  Barbour  Sop.  Ct.  daL 
8eeCady  v.  ^hepherd^  11  Pick.  400;  Hopkins  v.  Banks,  7  Cowen,  653;  SbelUm  «. 
Cocke,  3  Munf.  191 ;  Hathaway  v.  Haskell,  9  Pick.  42  ;  Colt  v.  Trwcj,  9  Conn.  1 ;  Aus- 
tin V.  Bostwick,  ib.  406 ;  Ward  v,  Howell,  5  Harr.  &  J.  60 ;  Patterson  v.  Choale.  7 
Wendell,  411. 

In  some  cases  it  has  been  held  that  a  promise  by  one  partner,  after  the  period  of 
the  statute  had  run,  and  after  the  dissolution,  would  not  revive  the  debt  against  kts 
copartner ;  but  that  it  would  revive  the  debt  though  made  after  dissolution,  if  before 
the  period  of  limitation  had  expired.  Brewster  v.  Hardeman,  Dudley,  Geo.  138; 
Fellows  V.  Guimarin,  5b.  100 ;  Steele  v.  Jennings,  1  M'Mullan,  297.  See  Muse  p.  Do- 
naldson, 2  Humph.  166 ;  M'Intire  v.  Oliver,  2  Hawks,  209 ;  Walton  r.  Robinson,  5 
Iredell,  341. 
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may  recover  in  sucli  action^  against  that  defendant  who  has  ac-  Aoknowl- 
knowledged  the  claim ;  and  that  the  other  defendant  shall  have  a  ^^gment 
verdict  (s).  So  where,  in  an  action  against  two,  it  appeared  that  statutb. 
one  had  promised,  in  writing,  to  pay  "  his  proportion  of  the  debt 
token  applied  to:"  the  Conrt  held,  that,  having  reference  to  the 
terms  of  such  promise,  the  plaintiff  could  not,  in  such  action  on 
the  original  joint  cause  of  action,  recover  even  against  the  party 
who  made  it  (t).  But  an  action  having  been  subsequently  brought 
against  that  party,  and  he  having  been  declared  against,  specially, 
on  his  conditional  promise  to  pay  his  share  of  the  debt  when  ap- 
plied to ;  it  was  decided,  that  such  written  promise  was  binding, 
and  that  the  action  was  well  brought,  although  the  memorandum 
did  not  mention  the  defendant's  proportion  of  the  debt ;  and  al- 
though, in  the  former  action  he  had  lecovered  a  verdict  and  judg- 
ment on  the  pleas  of  the  general  issue  and  Statute  of  Limitations, 
and  the  plaintiff  had  had  a  verdict  and  judgment  against  the  other 
defendant  upon  the  general  issue  (u).^ 


4.  Before  the  passing  of  the  9  Geo.  4,  c.  14,  it  was  held,  that  an  To  whom 

acknowledgment,  to  take  a  debt  out  of  the  Statute  of  Limitations,  know^i^ 

need  not  be  made  to  the  creditor  himself,  nor  even  to  his  agent  or  vent  may 

servant.^  bbmadb. 

Thus,  in  a  case  before  Lord  Eenyon  at  Nisi  Prius  (ic),  the  plain- 
tiff,— in  order  to  prove  an  acknowledgment  of  the  debt  by  the 
defendant  within  six  years,  in  answer  to  a  plea  of  the  Statute  of 
Limitations,-— called  a  witness  to  whom  the  defendant  was  also  in- 


(<)  Sects.  1,  2.  (tt)  Lechmere  v.  Fletcher,  1  C.  &  M. 

m  Lechmere  v,  Fletcher,  1   C.  &  M.    623. 
626,  n.  (a).  («)  Peters  v.  Brown,  4  Esp.  46. 


It  was  formerly  held  in  Massachusetts,  that  the  acknowledgment  by  one  of  several 
joint  promisors  or  debtors,  would  take  the  case  out  of  the  statute  as  to  the  others. 
Hunt  t>.  Bridgham.  2  Pick.  581 ;  White  v.  Hale,  3  Pick.  291 ;  Fryo  v.  Barker,  4  Pick. 
3H2 ;  Sigoumey  v,  Drury,  14  Pick.  387.  So  in  Maine.  Getchell  v.  Heald,  3  Greenl. 
26 ;  Pike  v,  Warren,  lo  Maine,  390.  So  in  Georgia.  Cox  v.  Bailey,  9  Georgia,  467, 
But  the  law  of  Massachusetts  has  been  changed  in  this  respect  by  statute.  See  Rev. 
Stat  of  Mass.,  ch.  120,  §  14,  et  tea.  So  has  the  law  of  Maine.  Rev.  Stat.  ch.  146,  §  § 
20,24. 

^  A  spendthrift  under  guardianship  acknowledged  and  promised  to  pjVy  a  debt  con- 
tracted by  him  before  the  guardianship  commenced ;  heldt  this  was  insudicicnt  to 
take  the  case  out  of  the  statute  of  limitations.  Manson  v,  Felton,  13  Pick.  206.  A 
promise  by  his  guardian  will  bind  him.    Id. ;  Hannum's  Appeal,  9  Barr,  47. 

'  An  acknowledgment  to  take  a  case  out  of  the  act  of  limitations,  need  not  be  made 
to  the  plaintiff,  but  may  b#made  to  any  body  else,  Oliver  v.  Gray,  1  Har.  &  Gill,  204, 
in  the  plaintiff's  absence  ;  Whitney  v.  Bigelow,  4  Pick,  110;  Soulder  v.  Van  llensel- 
laer,  9  Wend.  293 ;  St.  John  v.  Garow,  4  Porter,  223 ;  Watkins  v.  Stevens,  4  Barbour 
Sup.  Ct.  168;  Carshore  o.  Uuyck,  6  Barbour  Sup.  Ct,  583;  Bloodgood  v,  Brucn,  11 
Barbour  Sup.  Ct.  427. 

A  new  promise,  made  after  the  death  of  the  creditor,  and  while  there  is  no  admin- 
istrator on  his  estate,  may  be  given  in  evidence  upon  a  declaration  founded  on  the 
original  demand,  without  any  averment  of  the  new  promise,  even  if  it  be  conditional. 
Betton  V.  Cutts,  11  N.  Hamp.  170. 

If  a  negotiable  note  be  negotiated  after  the  expiration  of  six  years,  in  an  action 
upon  it  by  the  indorsee,  he  may  avail  himself  of  a  promise  made  to  the  promisee 
before  the  transfer,  in  order  to  save  it  from  the  statute.  Frye  v.  Barker,  4  Pick.  582  ; 
Little  V,  BIui^,  9  Hck.  488;  Bean  v,  Uewett,  5  Wend.  257;  Howe  v.  Thompson,  2 
Fairfl  152 ;  Bird  v.  Adams,  7  Georgia,  505. 
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AoKvowL-    debtedy  and  to  whom,  having  called  on  the  defendant  for  monej, 

BDOMENT      ^jjQ  latter  stated :  "  I  snppose  you  want  money,  but  I  cannot  pay 

8TATUTK.     you ;  I  most  pay  Mr.  Peters  (the  plaintiff)  first,  and  then  I'll  pay 

s^-^^^^-^%^  you :"  and  his  Lordship  held  that  this  acknowledgment  took  the 

case  out  of  the  statute.     So  where  A.,  by  means  of  misrepresentar 

tion,  received  of  B.  and  several  other  persons,  who  were  hia,  A/s, 

tenants,  various  sums  of  money  to  which  he  was  not  entitled ;  and, 

on  B.  remonstrating  that  he  and  the  other  tenants  had  paid  more 

than  was  due,  A.  stated  to  B.,  thkt  if  there  was  any  mistake  it 

should  be  rectified :  it  was  held,  that  this  obviated  the  statute  as  to 

[  *728  ]  the  payments  made  by  the  other  tenants,  as  well  *=*as  by  B.  (y).     So 

an  acknowledgment  of  a  debt  due  to  the  plaintiff^  in  a  deed  to  third 

persons,  and  to  which  the  plaintiff  was  a  stranger,  was  held  to  be 

sufficient  to  defeat  the  operation  of  the  statute  (z). 

And  in  an  action  against  A.,  on  the  joint  and  several  promissory 
note  of  himself  and  B.,  it  was  held  to  be  enough,  in  order  to  take 
the  case  out  of  the  statute,  to  give  in  evidence  a  letter,  written  by 
A.  to  B.,  within  six  years,  desiring  him  to  settle  the  demand  (a). 

But  it  has  been  questioned  whether,  since  the  9  Greo.  4,  c  14,  a 
written  acknowledgment  of  the  debt,  by  the  debtor  to  a  third  per- 
son, is  sufficient  to  bar  the  statute  (6) ;  although  certainly,  if,  as 
was  said  by  Lord  Chief  Justice  Tindal,  the  object  of  the  9  Gea  4, 
c  14,  was  merely  to  substitute  the  "  certain  evidence  of  a  writing 
signed  by  the  party  chargeable,  for  the  insecure  and  precarious  tes- 
timony to  be  derived  from  the  memory  of  witnesses  (<?),"  it  might 
be  very  fairly  contended,  that  the  writing,  if  signed  by  the  party 
chargeable  as  required  by  that  act,  could  lose  none  of  its  validity, 
merely  from  the  fact  of  its  having  been  addressed  to  a  third  party. 
It  is  likewise  vexata  qitoBStio,  whether  an  acknowledgment  in  writ- 
ing, given  by  the  maker  to  the  payee  of  a  promissory  note,  can  be 
made  available  to  defeat  the  statute,  in  an  action  by  a  subsequent 
party  to  the  note  (d),^  But  it  is  clear  that  an  acknowledgment  by 
the  acceptor  of  a  bill  of  exchange,  within  six  years,  of  his  liability 
on  the  bill  to  the  payee  thereof,  but  accompanied  with  a  declaration 
that  he  was  not  liable  to  the  drawer^  there  being  no  consideration 
for  the  acceptance,  would  not  be  sufficient  to  take  the  case  out  of 
the  statute,  in  an  action  by  the  latter  against  the  acceptor  ;  for  the 
admission  could  not  enure  to  the  benefit  of  a  party  whose  claim  the 
defendant  denied  (e)J^ 

(y)  Clarke  r.  Haugham,  2  B.  &  C.  149 ;  491,  500. 

&  C.  3  D.  &  R.  322.  (e)  Haydon%.  WilUams,  7  Biiig.  163, 

(z)  Mountstephen  v,  Brooke,  3  B.  &  16o. 

Aid  141.  (d)  See  Cripps  v.  Daris,  12  M.  &  W. 

(a)  Ualliday  v.  Ward,  3  Camp.  32.  159 ;  Patteson,  J.,  in  Gale  v,  Capem,  1  A. 

(b)  GrenfeU  v.  Girdlestone,  2  Y.  &  C.  &  E.  102,  104,  expressed  an  opinion  xhMt 
66z ;  and  the  point  was  raised,  but  not  it  might. 

decided,  in  Howcutt  v,  Bonser,  3  £xoh.        {e)  £asterley  v.  Pallen,  3  Stark.  186. 

^  See  Frye  v.  Barker,  Little  v.  Blunt,  Dean  v.  Hewett,  Howe  p.  Thompson,  Bird  «. 
Adams,  cited  in  note  to  ante,  727. 

^  In  (usumpsU  by  S.,  as  surviving  partner  of  3.  &  J.,  the  declaration  stated  the 
promise  to  be  to  &  &  tF.,  in  the  lifetime  of  J.  The  act  of  limitation^  was  pleaded; 
and  to  take  the  case  out  of  it,  evidence  was  offered  of  a  promise  made  to  Sw,  after  ths 
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5.  Wbere  A.  has  an  aocount  against  B.,  some  of  the  items  of  Emcr  or 
which  are  more  than  six  years  ^d ;  and  B.  has  a  cross  account  ^^^<^p 
against  A.,  and  they  meet  and  go  through  both  accounts,  and  a  amo  fbok- 
balance  is  struck  in  favor  of  A. ;  this  amounts  to  an  agreement  to   hetopait 
set  off  B.'s  claim  against  the  earlier  items  of  A.'s ;  and,  out  of  this  *^^^*'^*« 
agreement,  a  new  consideration  arises  for  the  payment  of  *the  bal-  ^^^'^JC^ 
anoe,  which  takes  the  case  out  of  the  Statute  of  Limitations  (/).        L    '^^  J 

But  the  mere  statement  of  an  account,  and  promise  to  pay  the 
balance  will  not  have  this  effect.  And,  therefore,  where  the  items 
of  an  account  are  beyond  six  years,  and  there  are  not  mutual  of 
cross  accounts  between  the  parties,  and  they  meet  and  go  into  thd 
account,  and  strike  a  balance,  an  action  will  not  lie  on  the  count  on 
an  aecaunt  stated,  to  recover  such  balance  (g). 

So  where  all  the  items  of  an  account  are  en  one  side,  as  in  an  ae-  ^f^^of 
oount  between  a  tradesman  and  his  customer,  or  in  an  account  con-  ^i^l  ^"^ 
taining  several  items  for  money  lent ;  the  circumstance  of  there  withm  lix 
being  some  items  within  six  years  will  not,  of  iiself,  defeat  the  7«*n* 
statute  as  to  those  that  are  of  longer  standing  (A).^ 

And  so,  where  the  plaintiff,  a  proctor,  sued  the  defendant  for  the 
amount  of  his  bill,  which  was  chiefly  for  work  done  in  prosecuting 
an  appeal  to  judgment;  and  it  appeared  that,  after  the  judgment, 
a  oommunication  respecting  the  costs  had  been  made  by  the  adverse 
party  to  the  plaintiff,  as  proctor,  and  attended  to  by  him ;  and  that 
an  item  in  respetct  of  this  transaction  had  been  added  to  the  plain- 
tiff's bill,  but  that  no  previous  part  of  the  demand  had  accrued 

(/)  Aahby  o.  James,  11  M.  &  W.  542.  (h)  Robarts  v,  Robarts,  1  M.  d^  P.  487 ; 

Iff)  Per  Alderson,  B.,  Ashby  v,  James,  Cotes  v,  Harris,  BuL  N.  P.  149  ;  2  Saund. 

9Upra ;  Jones  o.  Ryder,  4  M.  &  W.  32 ;  127  a,  o,  notes. 
OTemiling  Smith  v.  Forty,  4  G.  A  P»  126. 


death  of  J. ;  hdd,  that  the  eyidenoe  was  sttffident  to  avoid  the  statute ;  and  that  thei« 
was  no  necessity  to  declare  specially  on  the  promise  to  the  plaintiff  as  suryivitg 
partner.    Barney  v.  Smith,  4  Har.  &  J.  486. 

1  Palmer  v.  New  Tork,  2  Sandf.  Sup.  Gt  318 ;  Buntin  «.  Lagow,  1  Blackf.  373 ; 
Kimball  v.  Brown,  7, Wend.  322  ;  Ingram  v.  Sherard,  17  Serg.  &  K.  347 ;  Chipman  v. 
Bates,  5  Vermont,  143 ;  Hutchinson  v.  Pratt,  2  lb.  146.  A  shop-keeper's  account  con- 
taining charges  of  articles  sold  to  the  defendants,  some  of  them  within  six  years 
before  action  brought,  and  also  containing  credits  given  more  than  six  years  before 
action  brought,  is  not  an  account  current  or  a  mutual  account,  so  as  that  the  charges 
within  six  years  should  draw  the  pravlous  charges  out  of  the  operation  of  the  statute 
of  limitations.  Gold  v,  Whitcomb,  14  Pick.  188.  The  Revised  Statutes  of  Massachu- 
setts have  varied  the  law  as  laid  down  in  the  above  case.  Penniman  r.  Rotch,  3 
Metoalf,  216,  223.  If  there  be  an  item  in  the  defendant's  account  within  six  years, 
this  wUl  take  the  account  of  the  plaintiff  out  of  the  statute,  though  the  latter  contain 
no  item  Within  that  period.  Davis  o»  Smith,  4  Greenl.  337 ;  Penniman  v.  Rotch,  3 
Metealf,  216.  The  plaintiff  cannot  prove,  by  his  book  and  suppletory  oath,  an  item 
on  the  credit  side  of  his  account,  for  the  purpose  of  preventing  the  operation  of  the 
•tatnte  of  limitations  on  his  charges  against  the  defendant    Penniman  v,  Rotch,  M 

Wbere  all  the  items  of  the  account  between  the  plaintiff  and  the  defendant,  as 
merchants,  bore  dates  more  than  twenty  years  antecedent  to  the  commencement  of 
the  action,  it  was  held  that  a  small  item  of  the  debit  of  the  defendant,  dated  within 
twenty  years,  but  at  a  time  when  the  defendant  had  ceased  to  be  a  merchant,  sooh 
items  not  being  of  a  mercantile  character,  would  not  revive  the  whole  account  against 
the  defendant    Hancock  v.  Gook,  18  Pick.  SO. 

108 
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Statino      within  six  years  ;  it  was  held,  that  the  latter  item  did  not  take  Uie 
AocouKT.     j^g^  q{  lYie  account  out  of  the  Statute  of  Limitations  (t). 
^'•^""^^^^'^       But  if,  in  such  a  case,  there  be  evidence  that  all  the  items  accrued 
under  one  contract,  the  statute  will  not  attach  (k). 

Effect  of        6.  It  will  be  remembered  that  the  statute  9  Geo.  4,  c.  14,  a,  1, 
PAKT  PAT-    provides,  "  that  nothing  therein  contained  shall  alter  or  take  away, 
'°"'^'         or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
6y  any  person" ^ 

Therefore,  since  that  act  (Z),  as  well  Bshe{ore(m),  peart  paymeiU 

of  a  debt  revives  the  claim  as  to  the  residue :  and  the  reason  is, 

because  such  part  payment  is  evidence  of  a  fresh  promise  («).* 

So,  if  parties  agree  that  goods  shall  be  supplied  in  part  payment 

[  *730  ]  of  a  debt,  and  goods  are  supplied  and  received  accordingly  ;  **tlii8 

will  amount  to  a  part  payment,  so  as  to  take  the  debt  out  of  the 

statute  (o).^ 

To  agent.         ^^^  P*^^  payment  by  an  agent,  will  take  the  debt  out  of  tic 

statute,  as  against  the  principal  (p). 
Must  be  of      But  in  order  that  a  payment  may  have  this  effect,  it  mustappear, 
debt  in       either  by  the  declaration  or  by  the  acts  of  the  party  making  it,  or 
quea  ion.     -^^  ^j^^  appropriation  of  the  party  in  whose  favor  it  is  made,  to 
have  been  made  in  part  payment  of  the  debt  in  question.     And  if 
it  stand  ambiguous  whether  it  be  a  part  payment  of  an  existing 
debt,  or  a  payment  generally,  without  the  admission  of  any  greater 
debt  being  due  to  the  party,  then  it  is  not  sufficient  to  bar  the 
statute  (q). 
Bnles  So,  where  there  are  two  clear  undisputed  debts,  the  case  will  not, 

when  there  j^  appears,  be  taken  out  of  the  statute  as  to  either,  by  evidence  of 
nndispu-  ^  P^^^  payment,  within  six  years,  not  specifically  appropriated  to 
ted  debts,    the  one  debt  or  the  other  (r).* 

(0  Rothery  v.  Munnings,  1  B.  &  Ad.  B.  &  Ad.  511. 

15.    And  see  Phillips  v.  Broadley,  9  Q.  (o)  Gottam  v.  Partridge,  4  BL  &  6. 

•K  744.  271 ;  4  Scott,  N.  B.  819 ;  Hooper  v.  8te- 

(k)  PhiUips  V.  Broadley,  9  Q.  B.  744,  phens,  4  A.  &  £.  71 ;  Hart  v.  Nuh,  S  Cr. 

753.  M.  &  R  387. 

(Q  Wyatt  V.  Hodson,  8  Bing.  309 ;  S.  (p)  See  Megginson  v.  Harper,  2  C  A 

G.  1  M.  &  Sc.  422;  Bealey  v,  Greenslade,  M.  322. 

2  C.  &  J.  61 ;  Chippendale  v,  Thurston,  4  (a)  Per  Cur.,  Wangh  v.  Cope,  6  M.  4 

C.  &  P.  98 ;  Moo.  (k  M.  411.  W.  824.  829 ;  Tibbetts  v.  Heane,  1  Cr.  M. 

(m)  Whitcomb  v.  Whiting,  Doug.  652  ;  d^  K  252 ;  Mills  v.  Fowkes,  7  Sootl.  444. 

Burleigh  v.  Stott,  8  B.  &  C.  36 ;  S.  C.  2  M.  And' see  pet  Cor.,  Burkitt  v,  Blanohtrd, 

&  B.  93  ;  Pease  v.  Hirst,  10  B.  &  C.  122.  3  Exch.  89,  91. 

(n)  Per  Parke,  J.,  Gowan  v,  Forster,  3  (r)  Bum  p.  Boulton,  2  C.  B.  476. 

1  The  court  cannot  imply  a  promise,  so  as  to  take  the  contract  out  of  the  opentioa 
of  the  statute  of  limitations,  as  an  inference  of  law,  from  the  payment  of  a  part  of 
the  debt;  but  the  evidence  should  be  submitted  by  the  court  to  the  juiy.  with  proper 
instructions  to  enable  them  to  do  it  White  v,  Jordan,  27  Maine,  370 ;  State  Bank  b. 
Wooddy,  5  English,  638 ;  Smith  v.  Westmoreland,  12  Smedes  &  Marsh.  663. 

3  See  next  preceding  note ;  Carshore  v.  Huyck,  6  Barbour  Sup.  Ct  583.  An  actian 
on  a  witnessed  note,  on  which  a  partial  payment  has  been  made  within  twenty  years 
firom  its  date,  is  not  barred  by  the  statute  of  limitations  of  Maine,  until  twen^  years 
after  such  payment.    Estes  v.  Blake,  30  Maine,  164. 

*  Sibley  v,  Lumbert,  30  Maine,  253.  So  where  it  was  agreed  that  goods  should  be 
supplied  in  payment,  in  consideration  of  father  indulgence.  Bandon  v.  Tobey,  11 
Howard,  (U.  S)  493. 

*  But  in  Ayer  9.  Hawkins,  19  Vermont,  26,  it  was  held  that^  if  a  debtor,  cmiag 
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But  if  the  fact  of  such  part  payment  he  proved,  the  appropriation  Effect  of 
thereof  to  any  particular  deht,  for  the  purpose  of  taking  it  out  of 
the  statute,  may  he  shown  hy  any  medium  of  proof,  e.  g.  by  proof 
that  the  debtor  afterwards  admitted,  orally,  that  he  had  made  the 
payment  on  account  of  such  debt  (a). 

So  if  the  fact  of  a  part  payment  by  the  defendant,  be  proved  by 
an  admission  in  writing,  signed  by  him,  and  there  be  evidence  of  a 
subsequent  declaration  by  the  defendant  as  to  the  account  on  which 
such  payment  was  made,  it  is  for  the  jury  to  say,  on  the  whole  facts 
of  the  case,  on  what  account  such  payment  really  was  made  (t).^ 
But  if  there  be  evidence  that  the  payment  was  accompanied  by  such 
declaration,  it  will  be  qualified  thereby  (u). 

But  where  there  are  two  debts,  one  of  which  is  disputed  and  the  Rale 
other  undisputed,  and  a  part  payment  is  made  by  the  defendant  to  ^i?^^^* 
the  plaintiff,  the  jury  will,  in  the  absence  of  any  proof  of  its  having  debts  is 
been  made  specifically  on  account  of  either  debt,  be  warranted  in  difipnted. 
inferring  that  it  was  made  on  account  of  that  one  which  was  undis- 
puted (x).    And  where,  in  an  action  on  a  promissory  note  bearing 
interest,  proof  was  given  that  the  defendant,  on  being  sent  to  by 
the  plaintiff  for  money,  paid  12.  and  said, — "  This  puts  us  straight 
for  last  year's  interest,  all  but  18«. ;  some  day  next  week  I  will 
bring  that  up:  "  this  was  held  to  be  sufficient  ^to  take  the  case  out  [  ^731  ] 
of  the  statute,  there  being  no  evidence  that  there  was  any  other 
debt  due  from  the  defendailt  to  the  plaintiff  (y). 

So  it  is  held,  that  part  payment  of  a  debt  will  not  take  the  case  Purt  pay- 
out of  the  statute,  unless  the  payment  be  made  under  circumstances  ?®'*'°'?^ 
which  will  warrant  a  jury  in  inferring  therefrom  a  promise  to  pay  eDt^Hh* 
the  residue.^     Accordingly  where  the  facts  showed  that,  at  the  time  promise  to 
the  defendant  made  the  payment,  he  clearly  intended  to  pay  the  P^^^ 
whole  debt,  in  full ;  it  was  held  that  this  did  not  take  the  case  out 

{$)  Beran  v.  Gee  thing,  3  Q.  B.  740;  (z)  Bam  v.  Boulton,  juprtt. 

Waters  v.  Tomkins,  2  Cr.  M.  &  R.  723.  (i/)  Evans  v.  Davies,  4  A.  &  E.  840. 

(/)  Baildonv.  Walton  (in  Cam.  Scac.),  Coles  v.  Kelsey,  2  Texas,  641,  cited  ante, 

1  Exch.  617,  633.  719,  in  note. 

(II)  lb. 


real- 


several  demands  to  bis  creditor,  make  a  general  payment,  and  neglect  to  direct  its 
application,  the  right  of  designation  belongs  to  the  creditor ;  yet  he  must  make  an 
application,  to  which  the  debtor  could  not  justly  or  reasonably  object.  Therefore 
where  the  demands  consisted  of  three  notes,  all  of  which  were  bound  by  the  statute 
of  limitations,  and  the  debtor  made  a  general  payment,  it  was  held,  that  the  creditor 
might  apply  it  upon  which  note  he  pleased,  that  he  might  indorse  it,  if  he  so  chose, 
upon  the  largest  note,  although  it  was  subsequent,  in  date,  to  the  others,  and  iJiat  the 
effect  would  be  to  take  the  note,  upon  which  the  application  was  made,  out  of  the 
statute  of  limitations  ;  but  that  he  could  not  divide  the  payment  among  all  the  notes,* 
indorsing  a  part  on  each,  and  claim  that  all  were  thereby  taken  out  of  the  operation 
of  the  statute.  It  is  not  essential  that  the  debtor  should  have  recollected  the  giving 
of  the  notes,  at  the  time  of  making  the  payment,  if  he  was  aware  of  the  indebted* 
ness  for  which  they  were  given,  and  acted  with  reference  to  it  Ayer  v.  Hawkins, 
supra. 

1  Bellzhoover  v.  YeweH,  11  GiU  &  John.  212. 

^  Jones  V.  Jones,  1  Foster  (N.  Hamp.)  219  ;  White  v.  Jordan,  27  Maine,  370,  and 
State  Bank  v,  Wooddy ,  5  English,  638,  cited  ante,  729,  in  note ;  Arnold  v,  Downing, 
11  Barbour  Sup.  Ct  d54 ;  Smith  v.  Simms,  9  Georgia,  418 ;  Steel  v,  Matthews,  7  Ter- 
ger,  313 ;  Sigourney  v.  Dmry,  UTiek.  387 ;  Whipple  r.Stovens,  2  Foster,  (N.  H.)  226. 
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of  the  statute  (z).^  And  so  where  a  party,  on  being  applied  to  for 
payment  of  a  debt,  paid  a  sovereign,  but  said  that,  although  he 
owed  the  money,  he  would  not  pay  it :  it  was  held  to  be  a  question 
for  the  jury,  whether  he  intended  thereby  to  refuse  payment,  or 
merely  spoke  in  jest  (a). 

Subject  to  these  rules,  however,  even  a  payment  of  interest,  gva 
interest  (6),  where  the  debt  consists  or  is  composed  of  principal  and 
interest,  will  take  the  case  out  of  the  statute  (fs)  ?  although  sneh 
payment  be  made  by  an  agent  {d). 

So  payment  of  interest  on  a  note  payable  on  demand,  before  de> 
mand  made,  is  sufficient  to  take  the  debt  out  of  the  statute  (e). 

And  where  a  feme  $ole  payee  of  a  promissory  note,  payable  with 
interest,  married,  and  her  husband  survived  her :  it  was  held,  that 
payments  of  interest  thereon  to  the  husband,  in  the  lifetime  of  the 
wife,  within  six  years  before  action,  must  be  considered  as  having 
been  made  to  him  in  the  character  of  agent  to  the  wife ;  and  that 
such  payments  were  an  answer  to  the  statute  (/). 

So,  payment  of  interest  on  a  promissory  note,  to  an  administrator 
who  had  omitted  to  take  out  administration  in  the  diocese  in  whieh 
the  note  was  bonum  natabilium^  was  held  to  be  sufficient  to  take  the 
case  out  of  the  statute ;  because,  in  the  mind  of  the  party  paying, 
such  a  payment  must  have  been  a  direct  admission  of  the  debt(^). 

So,  where  there  are  accounts  with  items  on  both  sides,  the  going 
through  them  and  striking  a  balance,  converts  the  set-off  into  s 
payment,  so  as  to  take  the  case  out  of  the  statute  (A). 

^So,  if  a  sum  be  allowed  the  debtor  in  account,  as  a  part  payment, 
and  he  pay  the  balance  of  such  account,  this  shall  be  deemed  a  Buf- 
flcient  part  payment  within  the  act  («). 

And  so,  payment  by  the  debtor  to  a  third  penon,  of  money  ov* 


(2)  Foeter  v.  Dawber»  6  Zxok.  889, 858 ; 
20  L.  J.,  Ezoh.  885. 

(a)  Wainman  v.  Kynman,  1  Ezch.  118. 

ib)  Per  Parke,  B.,  Sims  v.  Bratton,  5 
Ezch.  602,  809. 

(e)  Worthington  v.  Grimsditoli,  7  Q.  B. 
479 ;  Soholey  v,  Walton,  12  M.  <fe  W.  510, 
513 ;  Wyatt  v,  Hodeon,  Bealey.  v.  Oreen- 
•lade,  swra.  But  a  payment  on  aoconnt 
of  principal  does  not  admit  interest,  on- 
less  the  latter  be  shown  to  haye  oompoeed 
part  of  the  claim,  and  to  be  connected 
therewith;   Collyer  »,  Willooh,  4  BingL 


818 ;  &  C.  12  Moore,  557. 

(d)  Jones  v.  Hughes,  5  Ezch.  104; 
Bew  e.  Pettit,  1  A.  &  £.  196. 

(e)  BradSeld  v.  Topper,  7  Ezek.  27;  21 
L.  J.,  Ezch.  6. 

(/)  Hart  V.  Stephens,  6  Q.  B.  987. 

iff)  Clark  V.  Hooper,  10  Bing.  480, 
481. 

ih)  Per  Cor.,  Worthington  ».  Gri«t- 
ditbh,  7  Q.  BL  479,  484 ;  per  Aldenon.  K 
Ashby  V.  James.  11  M.  &  W.  542, 543. 

(1)  Chippendale  a.  Thorston,  4  C.  *  P. 
98. 


1  Smith  V,  Eastman,  3  Cashing,  355.    Where  the  maker  of  a  note  aothoriied  tt 

Sent  to  offer  for  the  note  a  less  sum  than  the  amoont  of  it,  soch  an  offer  not  sooepir 
,  was  held  not  to  reyiye  the  debt  against  a  plea  of  the  statote  of  limitatioas.  A^ 
wood  V,  Cobom,  4  N.  Hamp.  3i5. 

Where  a  debtor,  to  whom  application  for  payment  was  made,  said  it  was  imposnbte 
for  him  to  pay ;  but  offered  to  mortgage  certain  real  estate  to  pay  the  debt,  sad  (• 
pay  the  interest  every  ninety  days,  which  offer  the  creditoic  did  not  accept ;  tbis  *** 
held  not  to  take  the  case  out  of  the  statute  of  limitations.  Ezeter  Bank  e.  SalliTts, 
6  N.  Hamp.  124 ;  Smith  0.  March,  cited  6  N.  Hamp.  183.  See  lisley  v.  Jewett,  2  Mr 
calfp  168 ;  Cross  v.  Conner,  14  Vermont,  899. 

SBa&ft«d«.  Hayes,  19  Conn.  591;  Fryhargy.  Osfoed,  81  Malna,  176;  WtSmt 
BbUziidib,9IracMl,841.    8m  I4m4  «.  Ikyty,  4  BaJHb^ir  feak  O.  M>. 
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ing  to  the  creditor,  may,  by  agreement  'between  the  parties,  he  made  Effeotof 
a  paymiint  which  will  bar  the  statute  (h\  ^^^  ^^** 

In  Growan  v.  Forster  (Z),  the  effect  of  giving  a  bill  of  exchange  in  ,^^A„^ 
part  payment  of  a  debt  was  considered.     The  case  was  this : — A.  ^^^  ^^ 
and  B.  were  joint  owners  of  a  ship,  and  indebted  to  C.  for  repairs  ;  giTine  a 
B.  gave  two  bills  to  C,  which  were  dishonored;  and  he  afterwards  bill  of  ex- 
sold  his  interest,  and  became  bankrupt.     A.  proved  under  B.'s  com-  ^^^^Jl? 
mission  for  8,0002. ;  and  in  1822  drew  on  his  assignee  a  bill  of  ex-  ment. 
change,  payable  to  C,  which  the  assignee  accepted,  and  which  A. 
then  delivered  to  C,  on  account  of  the  sum«  due  to  him  for  the  re- 

Edrs  and  on  the  bills.  It  was  agreed  that  payment  of  this  latter 
11  should  not  be  demanded  of  the  acceptor,  until  he  should  have 
funds  on  account  of  dividends  out  of  B.'s  estate.  The  bill  was 
paid  in  March,  1827.  In  1830,  C.  brought  an  action  against  A.  for 
the  sum  remaining  due  on  account  of  repairs,  and  A.  pleaded  the 
Statute  of  Limitations ;  and  it  was  held,  that  the  drawing  of  the 
bill  (supposing  it  to  be  evidence  of  a  fresh  promise  on  the  Original 
demand,  which  the  Court  considered  was  very  questionable)  was  only 
evidence  of  a  promise  at  the  time  it  was  drawn,  and  not  when  it 
was  paid ;  and,  therefore,  that  it  did  not  take  the  case  out  of  the 
statute. 

And  in  a  more  recent  case  it  was  held,  that  where  a  debtor  draws 
a  bill  of  exchange  which  is  to  be  applied  in  part  payment  of  a  debt, 
and  the  bill,  when  due,  is  paid  by  the  drawee  to  the  creditor ;  it  op- 
erates as  a  part  payment  to  defeat  the  statute,  only  from  the  time 
of  the  delivery  of  the  bill  by  the  debtor,  and  not  from  the  time  of 
its  being  paid  (m).^ 

A  verbal  acknowledgment  by  the  debtor,  within  six  years,  of  the  y^'^V,*®" 
part  payment  of  a  debt ;  or  a  written  acknowledgment  of  such  part  ^^^^  ^^ ^' 
payment,  not  signed  by  the  debtor,  is  sufficient  to  take  the  debt  out  part  pay- 

of  the  statute  (n)?  Sent*'^' 

So  a  part  payment  by  one  of  several  joint  debtors  or  contractors,  p  _ 

either  of  the  principal,  or  of  interest  due  on  the  original  debt,  ment  by 
revives  the  remedy  against  the  others;*  although  they  were  sure-  oDeofsey- 

(*)  Pep  Car..   Worthington  r.  Grim«-  Exoh.  573;  20  L.  J.,  Excb.  238;  overml-  ^''^**'*^ 

ditch,  7  Q.  B.  479.  '  ing  WiUia  v,  Newham.  3  Y.  &  J.  618 ;  and   **"' 

(0  3  B.  &  Ad.  607.  see  Maghee  t^.  O'Neil,  7  M.  &  W.  631 ; 

(m)  Irving  v.  Veitoh,  3  M.  <b  W.  90.  Bayley  v,  Aahton,  12  A.  &  £.  493  ;  East- 

(fi)  Cleaye  v.  Jones  (in  Cam.  Soao.),  6  wood  v.  BaTille,  9  M.  &  W.  615. 


1  See  Haley  v.  Jewett,  2  Metealf.  168 ;  Sigoumey  v.  Wetherell,  6  ib.  663. 

*  In  Williams  v,  Gridley,  9  Metealf,  482,  it  was  held,  that  an  oral  admission  by  a 
defendant,  that  he  had  made  a  payment  on  the  demand  in  suit,  within  six  years  next 
before  the  suit  was  commenced,  is  competent  eyidence  to  take  the  case  out  of  the 
statute  of  limitations.  Rev.  Stat  Mass.,  ch.  120,  §  17.  In  the  aboTO  case  the  English 
anthorities  were  cited  and  considered.  Such  payment  may  be  proved  by  any  other 
competent  parol  proof.    Sibley  v,  Lumbert,  30  Maine,  263. 

*  Such  was  the  law  of  Maine  before  the  Reyised  Statutes.  Greenleaf  v.  Quincy,  3 
Fairf.  14 ;  Pike  v.  Warren,  16  Maine,  390;  Patch  v.  King,  29  Maine,  464  ;  Colbum  v. 
Ayerill,  30  Maine,  310.  And  such  is  generally  the  rule  when  there  is  no  statute  to 
Tary  it.  Joslyn  v.  Smith,  13  Vermont,  363  ;  Real  EsUte  Bank  v,  Hartfield,  6  Pike, 
661 ;  Turner  v,  Ross,  1  Rhode  Island,  88;  EUicott  v.  Nichols,  7  Gill,  86. 

In  Massachusetts  it  is  enacted,  ^at  tnoh  payment  by  one  of  seyeral  Joint  oon- 
tnoton  shall  not  tak«  th(^  case  out  of  tlM  itatat*  m  to  any  other  of  the  contraotord. 
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Effect  or    ties  %nly,  and  although  such  payment  was  not  made  until  ike 

PART  FAT-    statute  had  run  out(o)>    And  this  rule  applies,  although  the  pa^ 
ties  were  bound  severally,  as  well  as  jointly  ;  and  although  the  ae- 

r  07QQ  1  ^^^^  ^^  brought,  separately,  against  one  of  them  who  did  not  make 

L  J  the  part  payment  (^). 

So,  if  there  be  several  securities  for  a  debt,  on  some  of  which  the 
debtor  is  liable  alone,  whilst  on  one  of  them  he  is  liable  jointlj 
with  a  third  party,  a  general  payment  by  him  on  account  will  re- 
vive them  all.  And  therefore,  where  A.  and  B.  gave  a  promissory 
note,  as  a  collateral  security  for  a  sum  of  money  advancdi  on  mort- 
gage to  A. :  it  was  held,  that  a  payment  by  A.  of  interest  on  the 
mortgage,  took  the  note  out  of  the  statute  as  against  B.  (q).  So, 
a  payment  by  one  of  several  joint  debtors,  within  six  years,  has 
been  held  to  take  the  debt  out  of  the  statute ;  although  it  appeared 
that  such  payment  was  made  by  him  in  fraud  of  the  others,  and  in 
expectation  of  immediate  bankruptcy  (r).  And  if  one  of  two  joint 
and  several  makers  of  a  promissory  note,  make  a  part  payment  on 
account  thereof  before  the  death  of  the  other,  such  part  payment 
will  take  the  case  out  of  the  statute,  as  against  the  administrator 
of  the  other,  after  his  death  («). 

(0)  ChanneU  v.  Ditchburn,  5  M.  &  W.  v,  Raynal,  2  Bing.  30S ;  S.  C  9  Moan, 

494 ;  Wyatt  v.  Hodson,  8  Bing,  309 ;  Rew  666. 

V,  Pettet,  1  A.  «fe  E.  196.  (q)    Dowling   v.    Ford,    11    M.  &  W. 

(p)  lb.;  Whitcomb  v.  Whiting,  Doug.  329. 
652  ;  Burleigh  v.   Stott,  8  B.   &  C.   36 ;  (r)  Goddard  v.  Ingram,  3  a  B.  839. 
Pease  ».  Hirst,  10  B.  &  C.  122;  Perham  (*)  Burleigh  v,  Stott,  8  B.  &  C.  36. 
» ' 

Key.  Stat,  ch.  120,  §  18.  See  Peirce  v,  Tobey,  5  Metcalf,  168 ;  Balcom  9.  Riehards,  e 
Cashing,  360.  Under  a  corresponding  provision  in  the  statutes  of  Maine,  a  paymcBt 
made  by  one  of  two  joint  promisors,  in  the  presence  of  the  other,  will  not  be  evi- 
dence of  a  new  promise  made  by  both.  Quimby  v.  Putnam,  23  Maine,  419. 
.  The  above  provision  of  the  Rev.  Stat,  of  Mass.  was  held  to  extend  to  contracts  aad 
payments  made  before  those  statutes  were  passed.  Peirse  v,  Tobey,  6  Metoalf,  168. 
See  Morrison  v.  Smith,  22  Pick.  t(30.  So  in  Maine.  Wellman  v.  Southard,  30  Maiae, 
425.  Where,  upon  a  joint  note  given  by  a  minor  and  an  adult,  the  minor  makes  a 
payment  within  six  years  before  action  is  bronght  on  the  note,  and  after  he  comes  of 
age  makes  an  oral  promise  to  pay  the  balance,  he  thereby  so  ratifies  his  tonaer  pay- 
ment, that  it  will  take  the  note  out  of  the  statute  of  limitations,  as  to  himself,  but 
not  as  to  the  adult.    Peirce  v.  Tobey,  5  Metcalf,  168. 

In  Arkansas,  after  a  joint  debt  is  barred  by  the  statute  of  limitations,  part  pay- 
ment by  one  of  the  joint  debtors  does  not  revive  the  debt  as  against  his  eo-debtor. 
Biscoe  V.  Jenkins,  5  Eng.  108  ;  Biscoe  v.  James,  6  £ng.  163.  So  in  New  York.  Doa- 
ham  V.  Dodge,  10  Barbour  Sup.  Ct.  566. 

But  though  an  action  on  a  note  would  be  barred,  as  against  the  principal,  by  the 
statute  limitation ;  yet  that  limitation  would  be  no  bar  to  a  suit  against  the  princi- 
pal for  reimbursement,  brought  by  the  surety,  who,  by  making  payments  on  the  note, 
had  extended  the  period  of  limitation  as  against  himself,  and  who  had  finally  paid 
the  whole  note  before  the  limitation,  as  against  the  surety,  had  attached  to  it  Udell 
V.  Dana,  w3  Maine,  182  ;  Peaslee  v.  Breed,  10  N.  Uam^i.  489. 

1  See  Craig  v,  Callaway  County  Court,  12  Missouri,  94.  In  New  Ilampshire,  a  pay- 
ment made  by  one  of  two  sureties  upon  a  promissory  note,  was  held  not  to  take  the 
case  out  of  the  statute  of  limitations  as  to  the  ooher.  £xeter  Bank  r.  Sullivan,  C  X. 
Hamp.  124.  But  where  a  partial  payment  was  made  upon  a  promissory  note,  by  the 
surety  in  the  presence  of  the  principal,  who  well  knew  and  understood  the  fact  bat 
said  nothing  in  relation  thereto,  it  was  held  that  such  payment  afibrded  sufficient 
ground  on  which  to  found  an  inference  of  a  new  promise,  as  to  the  prinoipaL  Whip- 
ple V.  Stevens,  2  Foster,  (N.  Hamp.)  219.  The  case  of  Quimby  v.  Putnam,  cited  ante, 
732,  which  holds  a  contrary  doctrine  to  the  above  case,  is  affected  by  a  statute  of 
Maine,  to  which  there  is  no  corresponding  statute  in  New  Hampshire.  See  Kel^  v> 
Sanborn,  9  N.  Hamp.  46, 
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But  a  payment  "by  the  wife,  without  the  privity  of  her  husband,  Effect  » 
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of  interest  on  a  joint  and  several  promissory  note  made  by  them 
before  marriage,  will  not  bar  the  statute  as  to  the  husband  (t). 

And  a  payment  by  one  of  several  joint  debtors  must  have  clear 
reference  to  the  joint  debt,  or  it  will  not  aflFect  the  others ;  and  it 
has  therefore  been  considered,  that  in  order  to  take  a  oise  out  of  the 
statute  in  an  action  on  a  promissory  note,  it  is  not  sufficient  to  show 
a  general  payment  by  one  joint  maker,  within  six  years  ;  and  that 
the  fact  of  such  evidence  being  given,  does  not  render  it  necessary 
for  the  defendant  to  show,  that  such  payment  was  not  made  on  ac- 
count of  the  note  (u). 

So  it  is  doubtful  whether  a  payment  made  by  one  executor,  in  Payment 
his  representative  character,  but  without  any  express  authority  from  ^^ator  **' 
his  co-executors,  will  take  a  debt  out  of  the  statute  so  as  to  bind 
them ;  for  although   in  the  cases  of  Atkins  v.  Tredgold  (x),  and 
M'CuUoch  V,  Dawes  (y),  the  court  of  King's  Bench  expressed  ^an  [  *734  j 
opinion,  that  a  payment  by  one  executor,  as  executor,  would  have 
this  effect ;  yet  Lord  Tenterden  is  reported  to  have  held  the  contra- 
ry (z).^    And  in  a  recent  case,  in  which  thi^  question  was  inciden- 
tally discussed,  it  was  said  by  one  very  learned  judce,  that  that  de* 
cision  of  Lord  Tenterden  appeared  to  be  grounded  in  justice  and 
good  sense,  and  that  it  ought  to  be  followed  (a). 

It  is,  however,  well  settled,  that  in  order  that  a  payment  by  one 
executor  may  take  a  debt  out  of  the  statute  as  to  the  others,  it 
must  appear  by  the  evidence  of  the  party  who  proves  the  payment, 
that  it^was  made  by  the  executor  in  that  capacity  (6). 

It  would  appear  that  the  principle  upon  which  a  part  payment  Effect  of 
is  allowed  to  affect  other  parties  who  are  indebted  jointly  with  the  payment 
payer,  is  the  community  of  interest  between  them ;  and  the  pre-  *^^4  of 
sumption,  that  the  party  paying  would  not  thus  acknowledge  that  one  of  boy- 
which  was  adverse  to  his  own  interest  (<?).*    And  accordingly,  where  «***  J^*"** 
the  original  community  of  interest  and  liability  has  ceased,  a  part  ®°'**'*®***'* 
payment  by  one  will  affect  himself  only.     Therefore,  after  the  death 
of  one  of  two  joint,  or  joint  and  several  contractors,  his  executors 
cannot  be  prejudiced  or  made  liable  by  a  part  payment,  after  the 
lapse  of  six  years,  by  the  surviving  debtor  (d).     Nor,  in  such  a  case, 
will  the  latter  be  affected  by  a  payment  on  account  by  the  execu- 
tors (g). 

It  was  held  in  Jackson  r.  Fairbank  (/),  that  a  payment  within 

(0  Neye  v,  EoUands,  21  L.  J.,  Q.  R  'would  appear  to  have  been  of  a  different 

289.  opinion;  lb. 

(u)  Holme  v.  Green,  1  Stark.  488,  per        (b)  Scholey  v,  Walton,  tupra ;  Vftiy  v. 

Lord  EUenborongh ;  Brandram  v,  Whar-  Bassett,  6  Hare,  67. 
ton,  1  B.  &  Aid.  463.  (c)  See  2  Stark.  Er.,  3rd  edit  669. 

(x)  2  B.  &  C.  23.  (d)  Atkins  v,  Tredgold,  2  B.  &  C.  23 ; 

(y)  9  D.  &  R.  40.  S.  C.  3  D.  &  R.  200, 

(z)  Tnlloch  9.  Dunn,  Ry.  &  Mood.  416.         (e)  Slater  v.  Lawson,  1  B.  &  Ad.  396. 

la)  Per  Parke,  B.,  Scholey  v.  Walton,        (/)  2  H.  Bl.  340. 
12  M   &  W.  610,    614.    Lord  Abinger 

1  See  also  Caruthers  v,  Maxdis,  3  Alabama,  699. 

'  As  to  coUusion  between  one  of  the  parties  bonnd  and  the  creditor,  to  throw  the 
debt  on  the  other  party,  see  Hoat ».  Bridi^uun,  2  Pick.  (2d  ed.)  683, 684,  note  1. 
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six  years,  of  a  diyidend  on  a  joint  and  several  note,  under  a  oom- 
mission  of  bankrupt  against  one  of  the  makers,  will  take  the  debt 
out  of  the  Statute  of  Limitations  as  to  the  other.  But  thi»  deci9- 
ion  appears  to  have  been  doubted  in  Carndram  v,  Wharton  (^),— oa 
the  ground  that  the  acknowledgment  was  made  bj  parties,  the  •»- 
signees,  who  never  could  be  called  upon  for  contribution, — althoagk 
the  Court  distinguished  the  case  from  Jackson  v.  Fairbank,  becaoie 
there  the  claim  was  made  and  the  dividend  received  upon  the  instra- 
ment  itself;  whereas  in  Brandram  v.  Wharton,  the  dividend  was  <m 
a  distinct  debt,  and  the  instrument  was  introduced  only  incideotallf. 
And  it  is  clear  that, — according  to  the  doctrines  on  this  subject  ei- 
tablished  by  more  recent  authorities, — the  case  of  Jackscm  v.  Fair- 
bank  is  not  law.  For  the  payment  of  a  dividend  by  the  aasignee 
of  a  bankrupt  or  insolvent  involves  no  admission  that  a  larger  sam 
is  due,  nor  any  promise  to.  pay  the  remainder  of  the  debt;  and  it 
would  ^eem  to  be  unquestionable  that,  unless  the  part  pajmait 
relied  upon,  does  involve  such  an  admission  and  promise,  it  will  not 
take  the  case  out  of  the  statute  (A). 

4..  Of  renewing  a  Writ  to  savs  the  Statute. 

By  the  "  Common  Law  Procedure  Act,"  15  &  16  Vic.  c.  76,  a.  11, 
provision  is  made  for  renewing  any  original  or  concurrent  writ  of 
summons,  at  any  time  before  six  months  from  the  date  thereof; 
and  so,  from  time  to  time,  during  the  currency  of  the  renewed  writ; 
and  it  was  enacted,  that  "  a  writ  of  summons  so  renewed  shall  le- 
main  in  force,  and  be  available  to  prevent  the  operation  of  anj 
statute,  whereby  the  time  for  the  commencement  of  the  action  may 
be  limited,  and  for  all  other  purposes,  from  the  date  of  the  isBoing 
of  the  original  writ  of  summons."^ 

So  if  a  plaint  be  levied  in  an  inferior  court  in  due  time,  and  be 
afterwards  removed  into  the  Queens  Bench,  and  the  plaintiff  dedan 
there  de  fWVOf  and  the  defendant  plead  the  statute ;  the  plaintiif 
may  reply,  and  show  the  plaint  in  the  inferior  court,  and  tJiat  will 
be  sufficient  to  avoid  the  statute  (t).  And  so  a  bill  in  equity,  filed 
within  time,  will  take  the  case  out  of  the  statute  as  against  ibe 
parties  to  such  bill,  although  they  were  not  served  with  suhpcena  with* 
in  the  time  (k).^ 

(a)  1  B.  &  AlcL  463.  Babbington,  2  LdL  Rajm.  881 ;  Stoi^v. 

(A)  Davies  V.  Edwards,  7  Exoh.  22,  25 ;  Atkins,  8tr.  719;   S.    G.  2  Ld.  Bays. 

21  L.  J.,  Ezch.  4.  1427  ;  Tidd,  9th  edit.  27.  28. 

(0  Bevin  t).  Chapman,  I  Sid.  228;  S.        (k)  PurceU  0.  Blennerhasselt,  S  J.  &L 

C.  1  Lev.  143 ;  Matthews  e>.  Phillips,  1  24. 
Ld.  Rajm.  553;  2  Salic.  424;  Brown  v. 


1  See  ConieU  v,  Moulton,  3  Denio,  12 ;  Bollock  t,  DwA,  12  Met.  15. 

3  Baoon  9.  Gardner,  23  Miss.  (1  Cush.)  60.  The  time  of  the  actual  making  of  tbi 
writ,  with  an  intention  of  serrice,  is  the  time  when  an  action  is  "  oomsMoced  sad 
sued,''  within  the  meaning  of  the  statute  of  limitations  of  Maine,  (1821,  ch.  62,)  tu 
it  is  the  acquiescence  of  the  plaintiff  for  six  years,  that  bars  him,  whether  it  be 
known  to  the  defendant  or  not,  Johnson  «.  FarweU,  7  QreenL  870.  See  Soe.  for  Pro* 
Gospel  V.  Whitoomb,  2  N.  Hamp.  227.  In  Gardner  v.  Webber,  17  Pick.  407,  it  wts 
held»  that  if  a  writ  is  filled  up  and  dated  before  the  ezj^ntion  of  the  time  UmiHd  \9 
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6.  Of  the  Pleadings. 

Where  the  debt  is  revived  by  an  abwlute  acknowledgment  within  When  to 

six  years,  it  is  sufficient  to  declare  upon  the  original  promise  (() ;  ^^J*^ 

for  in  such  a  case  the  subsequent  promise  and  the  original  promise  inaioo^ 

agree  together.^     So  it  would  appear,  that  if  the  promise  were,  sim-  tract 

(I)    Leaper  v.  Tatton,  16  East,  420 ;  Upton  v.  Else,  12  Moore,  803. 

the  statute  of  Umitations  for  bringing  the  action,  the  action  is  not  barred  by  the 
statnte,  though  the  writ  is  not  senred  until  such  time  has  expired.  The  date  of  the 
writ  is  presumed  to  be  the  true  date  of  the  commencement  of  the  action  until  the 
oontrarj  appears.  lb.  See  State  Bank  v.  Gason,  5  English,  479 ;  Bank  of  U.  States 
r.  Lyles,  10  Gill  &  John.  326.  The  filing  of  a  claim  in  set-off  by  a  defendant  is  equiv- 
alent to  the  commenoement  of  an  action  thereon,  so  far  as  regards  the  statute  of 
limitations ;  and  the  plaintiff  cannot  defeat  the  defendant's  claim  by  discontinuing 
his  suit  after  the  statute  has  run  as  against  the  set-off.  Hunt  v.  Spaulding,  18  Pick. 
621. 

If  the  plaintiff  would  avoid  the  bar  of  the  statute  of  limitations,  by  having  sea^ 
sonably  sued  out  process  which  failed  of  service,  through  inevitable  accident  in  the 
transportation  by  mail,  it  is  incumbent  on  him  to  show,  that  he  previously  ascer- 
tainea  the  course  of  the  mail,  and  that  a  letter  inclosing  the  precept,  and  properly 
directed,  was  put  into  the  post^ffice  sufficiently  early  to  have  reached  the  officer,  by 
the  ordinary  route,  in  season  lor  legal  service.  Jewett  9.  Greene,  8  Greenl.  447.  See 
Tuttle  V.  Smith,  10  Wend.  386 ;  Soulden  e.  Van  RenseUaer,  3  Wend.  472 ;  Davis  9. 
West,  6  Wend.  63  ;  Schermerhom  v.  Schermerhom,  5  Wend.  613 ;  Buskin  v.  Wilson,  6 
Gowen,  741 ;  Bay  v.  Lamb,  7  Vermont,  426 ;  Burdick  v.  Green,  18  Johns.  14;  Gates  v. 
Bushnell,  9  Conn.  530. 

It  is  provided  by  the  Rev.  Stat,  of  Mass.  oh.  120,  §  11,  that,  if,  in  any  action,  duly 
oommenced  within  Uie  time  limited  and  allowed  therefor,  the  writ  shall  fail  of  a  suf- 
ficient service  or  return,  by  any  unavoidable  accident,  or  by  any  defiiult  or  neglect  of 
the  officer  to  whom  it  is  committed,  or  if  the  writ  shall  be  abated,  or  the  action  other- 
wise avoided  or  defeated,  by  the  death  of  any  party  thereto,  or  for  any  matter  of 
form,  or  if  after  a  verdict  for  the  plaintiff,  the  judgment  shall  be  arrested,  or  if  a 
judgment  for  the  plaintiff  shall  be  reversed  on  a  writ  of  error,  the  plaintiff  may 
commence  a  new  action  for  the  same  cause,  at  any  time  within  one  year  after  the 
abatement  or  other  determination  of  the  original  suit,  or  after  the  reversal  of  the 
judgment  therein.  Under  this  act  the  Ibllowing  case  arose.  On  the  31st  of  August, 
1844,  A.  sued  out  a  writ  against  D.,  on  a  note  dated  September  Idth,  1838,  payable 
on  demand,  and  described  D.,  in  the  writ,  as  of  T.,  in  the  county  of  B.,  where  he  for- 
merly resided,  though  he  had  removed  to  M.  in  the  county  of  P.,  about  two  years 
before,  without  A.'s  knowledge.  The  writ  was  delivered  to  an  officer  in  the  county  of 
B.,  near  the  last  day  of  service,  who  made  return  thereon  that  he  could  not  find  D.  in 
his  precinct;  on  the  31st  of  December,  1844,  A.  sued  out  another  writ  against  D.,  on 
the  same  nore,  and  caused  it  to  be  served,  and  entered  in  Court  It  was  held,  that 
the  first  action  was  duly  commenced,  and  that  it  failed  of  a  sufficient  service  by  an 
unavoidable  accident,  and  therefore  that  the  second  action  was  saved  fh>m  the  opera- 
tion of  the  statute  of  limitations  within  the  meaning  of  the  above  provision.  BaUock 
«.  Dean,  12  Metcalf,  15. 

The  Vermont  statute  (Rev.  Stat  c  307,  §  16,)  which  provides,  that  when  an  action 
commenced  in  time,  shall  be  abated,  or  be  **  otherwise  defeated  or  avoided  **  ''  for  any 
matter  of  form,"  a  new  action  may  be  commenced  within  one  year  thereafter,  does 
not  extend  to  a  case,  where  the  first  suit  was  terminated  by  a  nonsuit,  occasioned  by 
the  inability  of  the  plaintiff,  through  poverty,  to  comply  seasonably  with  an  order, 
made  by  the  court,  that  the  plaintiff  furnish  addVtional  security,  by  way  of  recog- 
nizance, for  the  defendant's  costs.    Hayes  v,  Stewart,  23  Vermont  622. 

The  statutes  and  laws  of  many  of  the  states  proride  against  the  operation  of  the 
statute,  on  claims,  where  aotions  have  been  commenced  and  failed,  for  causes  not  the 
result  of  a  decision  on  the  merits  or  of  the  negligence  of  the  party  in  not  seasonably 

gorsuing  his  claim.    See  Cheney  v.  Archer,  Riley,  19*j ;  Allen  v.  Rountree,  1  Speera, 
D;  Fatten  v.  Magrath,  1  M'Mullan,  212 ;  Ivins  v.  Schooley,  3  Harr.  269  ;  Skillington 
V.  Allison,  2  Hawks,  347 ;  Chapman  v.  Magrant  2  Speers,  481 ;  Martin  v.  Archer,  3 
Hill,  (8.  Car.)  211. 
^  Where  a  debt  ib  barred  by  the  statate  of  limitations,  and  a  new  promise  revivet 

109 


866 


DEFENCES. 


Fxjusaros.  ply,  to  pay  on  demand,  the  declaration  might  be  framed  on  the  ori- 
'  —  '-  ginal  contract,  the  bringing  of  the  action  being  held  to  be  a  sufficient 
demand  (m).     So  if  the  promise  were,  to  pay  if  another  party  who 

(m)  See  Wtfterfl  v,  Eari  of  Thanet,  2  Q.  a  757,  769. 


the  right  of  action,  the  suit  is  to  bo  brought  on  the  original  cause  of  action,  and  not 
on  the  new  promise  or  acknowledgment,  which  only  restores  the  remedy.  Oliver  r. 
Gray,  1  Har.  &  Gill,  201 ;  Angell  on  Limitations,  (2d  ed.)  316 ;  Guy  v.  Tarns,  6  Gill 
82.  In  Betton  r.  Cutts,  II  N.  Hamp.  170,  179.  I'arker,  C,  J.,  wdd:  "If  theactioo 
ynA  brought  upon  the  new  promise,  there  would  be  nothing  to  be  taken  out  of  the 
statute,  &r  the  new  promise  is  never  within  it  And  this  shows  that  the  sction 
should  be  founded  on  the  original  contract,  and  that  although  there  must  be  a 
new  promise,  or  an  acknowledgment  from  which  a  promise  may  fairly  be  inferred, 
the  reason  of  this  is,  not  that  an  action  is  founded  upon  the  new  promise  as  its  saV 
-etantive  cause,  but  because  nothing  short  of  evidence  of  a  debt  due,  and  of  an  inteo' 
tion  to  pay  it.  is  sufficient  to  take  the  original  demand  out  of  the  statute,  and  remofe 
the  bar,  which  would  otherwise  defeat  the  action.  This  continues  or  restores  tke 
vitality  of  the  original  demand."  "  In  fact,  the  new  promise  is  in  no  case  the  cat« 
of  action,  but  evidence  which  takes  the  cause  of  action  out  of  the  operation  of  the 
statute." 

This  practice  of  declaring'on  the  original  promise  and  relying  on  the  new  promise, 
in  a  reply  to  a  plea  of  the  statute  of  limitations,  must  have  arisen  during  the  pren- 
lence  of  the  doctrine,  that  the  statute  merely  created  a  presumption  of  payment,  and 
any  evidence  which  rebutted  that  presumption  was  sufficient  to  remove  the  bar  of 
the  statute.    If  this  were  the  true  doctrine,  that  the  acknowledgment  or  a  new  pn»- 
ise  merely  removed  a  presumption  of  payment,  then  of  course  the  new  promise  is 
merely  a  matter  of  evidence,  and  would  be  sufficient  to  remove  the  presumption  of 
payment,  if  made  at  any  time  before  trial ;  and  of  course,  also,  it  should  not  be  dfr 
clared  upon.    This  doctrine  of  presumption  of  payment  was  the  foundation  of  the 
decision  in  Yea  o.  Fouraker,  2  Burr.  1099,  where  it  was  held,  that  the  new  promise 
was  sufficient  though  not  made  till  after  action  brought    But  since  the  later  deciii«H 
upon  this  subject  in  England,  this  doctrine  as  to  presumption  of  payment  has  been 
expressly  repudiated.    Tanner  w.  Smart,  6  Bam.  dc  Ores.  602.    And  the. case  of  Yes 
V,  Fouraker  has  been  expressly  overruled.    Bateman  v.  Hnder,  3  Adol.  &  £11.  (N.  S.) 
574.    In  this  last  case,  it  was  held,  that  the  new  promise  must  be  before  acUoa 
brought,  in  order  to  prevent  the  operation  of  the  statute.    In  Ilsley  v,  Jewett,  3  Mel- 
calf,  445,  Shaw,  C.  J.,  said :    "  The  Ck)urt  are  of  opinion,  that  the  judgment  most  be 
considered  as  rendered  on  the  old  contract,  that  a  payment,  or  n0w  promise,  or  as 
admission  firom  which  a  new  promise  may  be  inferred,  is  considered  aa  removing  oit 
of  the  way  a  bar  arising  fh>m  the  statute  of  limitations ;  so  as  to  enable  the  credite 
to  recover  notwithstanding  the  limitation ;  and  not  as  the  creation  of  a  new  sabstan- 
tive  contract,  which  is  to  be  the  basis  of  the  judgment."    The  declaration  being  upon 
the  original  promise,  of  course  the  judgment  must  follow  it.    The  doctrine,  which 
seems  now  to  prevail  in  England,  and  is  supported  by  great  weight  of  authority  ia 
this  country,  that  the  new  promise  forms  a  new  contract,  which  has  for  its  considera- 
tion the  old  contract,  cannot  be  carried  to  all  its  legitimate  results  so  long  as  this 
practice  of  declaring  on  the  old  promise  continues.    The  practice  is  entirely  repug- 
nant to  this  principle.    For  if  the  old  promise  be  merely  the  consideration,  then  a 
declaration  on  the  old  promise  would  be  absurd.    Betton  v.  Cutts,  UN.  Hamp.  179, 
179.    The  declaration  on  the  debt  of  a  bankrupt  or  insolvent  debtor,  which  has  beci 
revived  by  a  new  promise,  may  be  on  the  original  debt :  Maxim  o.  Mor?e,  8  Masa 
127  ;  Shippey  v.  Ilendorson,  14  Johns.  178;  Lang  o.  Mackenzie,  4  Carr.  &  I>yne.  46S; 
Penn  v,  Bennett,  4  Camp.  205  ;  unless  the  new  promise  be  conditional,  in  which  ea» 
it  is  said,  that  it  would  be  judicious  to  declare  on  the  new  promise  specially:  Ante, 
181 ;  Penn  v,  Bennett,  4  Camp.  2Qp.    See  the  remark  of  Tilghman,  C.  J.,  in  Jones  r. 
Moore,  6  Binn.  577,  upon  the  report  of  Heylin  r.  Hastings,  by  Carthew.    In  the  fcir- 
mer  case,  it  was  held  by  the  Chief  Justice,  and  Teates,  J.,  that  an  acknowledgment 
does  not  revive  the  old  debt  which  is  barred  by  the  statute  of  limitations,  but  is  efi- 
dence  of  a  new  promise,  for  which  the  old  debt  is  a  consideration.    But  see  the  opinion 
of  Brackenridge,  J.,  who  differed  from  them.    lb.  631-584.    See  also  nnkcrton  r. 
Bailey,  8  Wend.  600,  and  cases  cited  in  the  preceding  note.    If  the  new  promise  be 
conditional,  it  cannot  be  given  in  evidence  in  a  suit  for  the  old  debt.     Lonsdale  r. 
Brown,  4  Wash.  148.    This  last  position  is  denied  in  Betton  v.  Cutts,  UN.  Haidp. 
170.    See  Angell  on  Limitations,  (2d  ed.)  219,  et  mq. 
In  Georgia  the  new  promise  must  be  declared  on,  in  the  words  in  which  it  vas 


promise. 
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was  liable  did  not  pay  when  applied  to ;  such  a  promise  would  be  PuuDnras. 
held  to  become  absolute  on  non-payment   by  the  other  party,  with-  v.^^v^^i-^' 
in  a  reasonable  time  after  being  applied   to,  so  as  to  entitle  the 
creditor  to  declare  on  the  original  contract  (n).     And  the  same  rule 
holds,  generally,  in  cases  of  promises  to  pay  "  when  able ;"  the  ori- 
ginal contract  of  the  ''debtor  being  revived,  by  proof  of  his  ability  [  *736  ] 
to  pay  before  action  brought  (o).^ 

But  there  are  cases  in  which  it  is  proper  to  frame  the  declaration,  yfh&n  on 
specially,  upon  the  defendant's  subsequent  promise  or  ackuowledg-  *^®  "®^ 
ment  ;^ — as  where  the  defendant  promises  to  pay  the  money  at  a 
certain  time  after  demand  (p).  So,  if  aii  attorney  promise,  within 
six  years,  to  pay  the  plaintiff  money  which  he  has  expended  or  lost, 
in  consequence  of  the  defendant's  negligence,  more  than  six  years 
before  the  commencenient  of  the  suit;  the  declaration  should  be 
'  framed  upon  the  defendant's  subsequent  promise  to  make  satisfac- 
tion to  the  plaintiff,  and  not  for  the  original  neglect,  otherwise  the 
statute  will  be  a  bar  (q).  And  where  the  plaintiff  employed  the 
defendant,  in  1808,  to  lay  out  money  for  him  in  the  purchase  of  an 
annuity;  and  in  February,  1814,  he  ' discovered  that,  at  the  time  of 
the  purchase,  the  security  provided  by  the  defendant  was  void,  within 
the  defendant's  own  knowledge;  and  in  January,  1820,  the  plaintiff 
sued  the  defendant,  for  breach  of  the  implied  promise  to  provide 
good  security:  it  was  held  that,  as  the  action  proceeded  upon  the 
contract,  and  not  upon  the  fraud,  the  statute  was  a  good  bar  (r). 

So  if  it  be  anticipated  that  the  statute  will  be  pleaded  to  an  ac- 
tion at  the  suit  of  an  executor,  or  of  the  assignee  of  a  bankrupt 
for  a  debt  due  to  the  testator  or  bankrupt ;  and  there  be  a  proba- 
bility of  defeating  the  plea,  by  proving  a  subsequent  promise  or 
acknowledgment  to  the  plaintiff  in  his  representative  character,  the 
declaration  should  contain  a  count  laying  a  promise  to  the  plaintiff 
in  that  character :  for,  on  a  count  alleging  a  cause  of  action  in  the 
testator,  or  bankrupt,  a  promise  or  acknowledgment  to  the  executor, 
or  assignee,  could  not  be  given  in  evidence  (a).^    And  so,  in  an  ao- 

(n)  Humphreys  v.  Jones.  14  M.  &  W.  1.        (q)  Short  v,  McCarthy,  3  B.  A?  Aid. 

(o)  Humphreys  v.  Jones,  14  M.  &  W.  1 ;  626 ;    Whitehead  v.    Howard,    5  Moore, 

and  see  per  Cur.,  Earle  v,  Oliver,  2  Exch.  106 ;  S.  C.  2  B.  &  B.  372. 
71.  90;  Higgins  v.  Hopkins,  3  Exch.  163,        (r)  Brown  v.. Howard,  2  B.  &  B.  73;  Q. 

167 ;  Hart  v,  Prendergast,  14  M.  &  W.  G.  4  Mbore,  508. 

743,  745 ;  Irving  r.  Veitch,  3  M.  &  W.  90,        («)  Sarell  v.  Wine,  3  East,  409 ;  Ward 

1Q7,  111;  Stone  v.  Rogers,  2  M,  &  W.  v.  Hunter,  6  Taunt.  210;  1  B.  &  C.  249, 

443.  251 ;  8.  C.  2  D.  &  B.  368,  370 ;  Upton  v. 

(p)  Waters  o.  Earl  of  Thane t,  tupra.  Else,  12  Moore,  301,  per  Gaselee,  J. 

maJe,  or  aocording  to  its  legal  effect ;  setting  out  also,  the  original  debt  as  the  in- 
ducement to  the  promise,  such  debt  being  the  consideration,  which  supports  the  prom- 
ise.   Martin  v.  Broach,  6  Georgia,  21 ;  Beard  v,  Simmons,  9  Georgia,  4.    See  ante, 
725,  note. 
1  See  Betton  v.  Outts,  11  N.  Hamp.  170. 

>  See  Shaw  v,  Newell,  1  Rhode  Island,  488  ;  Brown  v.  Joyner,  1  Richardson,  210. 

>  But  see  Betton  v,  Outts,  11  N.  Hamp.  170;  BusweU  v.  Roby,  3  N.  Hamp.  467 ;  8 
Mass.  134.  An  acknowledgment  of  or  promise  to  pay  the  debt  by  the  personal  rep- 
resentatives of  the  original  debtor,  deceased,  will  not  take  the  case  out  of  the  statute. 
Thompson  v.  Peter,  12  Wheat  565 ;  Peck  v,  Botsford,  7  Conn.  172 ;  Fritz  v,  Thomas,.! 
Whart.  66 ;  Perkins  p.  Bennington,  1  Harrington,  209 ;  Gailcy  v.  Washington,  2  ib. 
204 ;  Sanders  v.  Robinson,  23  Miss.  (1  Gush.)  389.    But  see  Emerson  v.  Thompson,  16 
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Plbadtngb.  tioQ  against  a  husband  and  wife,  and  A.,  laying  only  a  promise  "  by 
v^-v-w/  her  and  A.  before  marriage,"  no  acknowledgment  by  A.  after  the 

marriage,  can  be  given  in  evidence  (t). 
How  to  The  statute  must  be  specially  pleaded  (u).^ 

plead.  Formerly  there  were  two  modes  of  pleading  the  statute: — onei 

[  ^737  ]  that  the  defendant  "  did  not  within  six  years  next  before  the  ^m- 
mencement  of  this  suit  (x)  undertake  or  from^e^  in  manner  and 
form,  &c. ;  the  other,  that  "  the  alleged  caiuj^ee  of  action  did  noi  00- 
crue  within  six  years  before,"  &c.  The  former  of  these,  however, 
did  not  apply  in  any  action  on  a  contract,  whereon  a  cause  of  action 
did  not  accrue  immediately  upon  the  promise ;  e.  g.,  upon  a  promifle 
to  pay  money,  or  to  do  any  act  at  b,  future  period  (y) :  whereas  the 
latter  was  applicable  to  every  case  (z) ;  and  now,  by  the  "  Common 
Law  Procedure  Act,"  it  is  the  only  form  in  which  the  statute  ii 
to  be  pleaded  (a). 

This  plea  may  be  pleaded  with  any  other  plea.^ 

(t)  Pittam  V.  Foster,  1  B.  &  C.  248 ;  a  commenoement  of  the  action.    It  fbllovi 

C.  2  D.  &  R.  363 ;  and  yet  the  declara-  that  a  replication  speciaUy  showing  the 

tion  cannot  contain  a  count  on  a  promise  writ  is  now  unnecessary, 
by  the  husband  and  wife  after  the  eoiwi-        (y)  1  Saund.  33,  n.  (2),  283,  n.  (2) ;  2 

we:  Morris  v.  Norfolk,  1  Taunt  212.  Saund.  63  c,  (6) ;  Leaper  p.  Tattoo,  16 

(u)  Gouid  V,  Johnson,  Salk.  278 ;  Dra-  East,  421. 

ger  V,  Glassop,  1  Ld.  Raym.  153,  838;  2        (z)  Even  to  an  action  for  a  tort:  "M 

aund.  63,  n.  (6).  ffuOty  within  six    years,"    having  been 

(x)  The  Uniformity  of  Process  Act,  2  held  bad  on  special  demurrer;  lister t. 

Will.  4,  c.  39,  renders  it  proper  to  state  Battye,  3  B.  &  Aid.  448. 
six  years  "  from   the  commencement  of        (a)  15  &  16  Vict  0.  76,  Sched.  No. 

the  suit,"  in  all  cases ;  because,  bjr  that  89. 
statute,  the  writ  is  in  all  the  courts  the 


Mass.  492 ;  Johnson  v.  Beardslee,  15  Johns.  3 ;  Oakes  v,  Mitchell,  15  Maine,  360 ; 
Korthcut  V.  Wilkinson,  12  B.  Monroe,  403.  Part  payment  by  an  administrator  hM 
been  held  to  take  a  debt  of  the  intestate  out  of  the  statute.  Kiemoewiei  v.  BarUett^ 
13  Ohio,  271.     Such  is  the  rule  in  Massachusetts. 

In  some  cases  it  has  been  held,  that  the  promise  by  the  executor  or  administrator 
will  not  revive  the  debt  so  as  to  charge  the  estate,  if  the  debt  was  barred  in  the  life 
time  of  the  testator  or  intestate,  but  that  it  is  otherwise  where  the  debt  was  not  m 
barred.  Reigne  v,  Desportes,  Dudley,  S.  C.  118;  M^eer  v.  Ferguson,  Riley,  169; 
Pearoe  v.  Zimmerman,  Harper,  305.  Whether  one  administrator  may  charge  the 
estate  by  refusing  to  plead  the  statute,  although  his  co-administrator  insists  on 
pleading  it,  see  Scull  v,  Wallace,  15  Serg.  &  Ra^le,  231.  If  one  administrator  lemidi 
neutral,  tiie  other  may  plead  it  lb.  Where  there  were  two  administrators,  and  the 
general  plea  of  the  statute  was  entered  to  an  action  against  them  on  a  promise  of 
their  testator,  it  was  held,  that  declarations  of  one  of  the  administrators,  that  he  hid 
no  doubt  the  estate  was  indebted  to  the  plaintiff,  but  how  much  he  could  not  telU  bat 
that  his  co-administrator  was  determined  to  plead  the  statute,  and  he  would  lean 
the  matter  to  her,  and  would  have  nothing  to  do  with  it,  did  not  take  the  case  out  of 
the  statute.  lb.  See  also  Bailey  v.  Bailey,  14  Serg.  <b  Rawle,  195 ;  Soott  v.  Haneoek, 
13  Mass.  164 

1  Or  be  otherwise  presented  to  the  Court  as  a  defence.  Ware  9.  Webb,  32  Maine, 
41 ;  Ainslie  v.  New  York,  I  Barbour,  268 ;  Sleeth  v.  Murphy,  1  Morris,  321 ;  Pet^  t. 
Cleveland,  2  Texas,  404 ;  Benoist  v.  Darby,  12  Mis.  196 ;  Cook  v,  Kibbee,  16  VermoDt, 
434  ;  Brown  v,  Hemphill,  9  Porter,  206;  Stewart  t,  Durrett,  3  Monroe.  113.  In  the 
case  of  Chambers  v,  Chalmers,  4  Gill  ^  Johns.  420,  it  is  held,  that  a  defendant  cannot 
avail  himself  of  the  statute,  merely  because  the  proceedings  of  the  plaintiff  show  a 
case  to  which  it  might  be  applied. 

'  A  plea  of  the  act  of  limitations  ought  not  to  be  received  after  issue  joined  m 
another  plea,  unless  some  good  reason  he  assigned  wby  it  was  not  sooner  tendered. 
In  this  case,  it  was  tendered  four  years  after  Uie  tot  inae.  Martin  »,  Aadewoa,  6 
{(^ndolph,  19, 
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The  replieatian  is,  in  general,  a  mere  traverse  or  denial  of  the  FtBABoreB. 
plea ;  namely,  that  the  cause  of  action  did  accrue  within  six  years  v^^v^^^^ 
(6).    And  this  is  the  proper  form   of  replication,  even  where  the  B«piie»- 
plaintifi'  relies  on  his  having  issued  and  renewed  a  writ  of  summons,  ^^^ 
under  the  15  &  16  Vic  c  76,  s.  11,  in  order  to  bar  the  operation  of 
the  statute  (<7)* 

But  the  exceptions  in  the  statute  should  be  specially  replied  (d). 

And  so  it  has  been  held,  that  if,  in  an  action  for  money  had  and 
received,  the  statute  be  pleaded,  and  fraud  in  the  defendant,  discov- 
ered by  the  plaintiff  within  six  years,  be  relied  upon  as  taking  the 
case  out  of  the  statute ;  the  general  replication,  that  the  cause  of 
action  accrued  within  six  years,  is  insufficient  to  let  in  that  answer  (e).^ 

It  appears  that  by  paying  money  into  court,  generally,  on  the 
common  counts,  or  on  a  count  on  a  bill  of  exchange,  or  the  like ; 
the  defendant  does  not  preclude  himself  from  relying  on  the  stat- 
ute, as  to  such  part  of  the  plaintiff's  demand  as  is  not  covered  by 
the  sum  so  paid  (/).^ 

10.  Setoff. 

1.  A  set-off  means  a  cross  claim,  for  which  an  action  might  be  Ivoenxbil 
maintained  by  the  defendant  against  the  plaintiff. 

*And  the  right  of  set-off  is  very  different  from  a  mere  right  to  [  *788  ] 
reduce  or  defeat  the  plaintiff's  demand,  on  account  of  some  matt>er  ^**^  ^^ 
connected  therewith.     Thus  the  defendant  may  show,  without  the  '^^ 
aid  of  the  statutes  of  set-off,  that  the  sum  sought  to  be  recovered, 
was  incurred  in  satisfaction  of  a  claim  which  he  had  on  the  plain- 
tiff {a).     So,  where  the  plaintiff  contracted  to  do  certain  work  for 
the  defendant,  and  to  find  the  materials  for  it  for  a  fixed  sum,  and 

(h)  See  Chit,  jun.,  PL,  2nd  edit  858;        («)  Clark  v.  Hougham,  2  B.  d(  C.  149, 

Murray  v.  East  India  Company,  5  B.  &  166 ;  S.  C.  3  D.  &  R.  822. 
Aid.  215,  216.  (/)  Raid  v,  Dickons,  5  B.  &  Ad.  499; 

k)  See  the  oases  on  this  point,  under  Long  v,  Greyille,  8  B.  &  C.  10 ;  S.  C.  4  D. 

the  2  Will.  4,  o.  39,  s.  10,  Higgs  v.  Morti-  &  R.  632. 

mer,  1  Exoh.  711 ;  Pratt  v.  Hawkins,  15        {g)  Dale  v.  Sollett,  4  Burr.  2133.    It  is 

M.  &  W.  399 ;  Dickenson  v.  Teague,  1  Cr.  necessary  to  plead  a  set-off,  although  the 

M.  &  R.  241.  plaintiff  has  given  credit  in  account  for 

id)  Chit,  jun.,  PI.,  2nd  edit.  359,  360;  goods  sold  by  the  defendant  to  the  plain- 
2  Saund.  124, 127,  n.  (6),  118,  64,  n.  (6) ;  tiff,  such  account  not  being  final  or  set- 
Plummer  v.  Woodburne,  4  B.  &  C.  625 j  tied,  and  no  balance  being  struck;  Foth- 
a  C.  7  D.  <fe  R.  25.  ergiU  v.  Jones,  1  C.  &  P.  133. 
> ___^^ 

1  Hyde  o.  Stone,  7  Wend.  354,  in  which  it  was  held  that  infonoy,  and  the  bringing 
of  suit  within  the  time  limited  after  disability  removed,  must  be  specially  replied. 

>  Eoidenee,  A  credit  entered  on  a  note,  by  the  holder,  after  it  is  barred  by  the 
statute,  is  not  evidence  in  itself  to  take  the  case  out  of  the  statute.  Concklin  v. 
Pearson,  1  Richardson,  891 ;  West  v,  Johnson,  Geo,  Dec.  Pt  1,  72 ;  Connelly  v.  Pier- 
son,  4  Oilman,  108. 

There  should  be  proof  that  the  payment  was  actually  made,  and  within  the  time 
to  make  it  available  to  avoid  the  operation  of  the  statute.  M'Gahee  v.  Greer,  7  Por- 
ter, 537  ;  West  9.  Johnson,  suprtL, 

Some  cases  hold  that  an  entry  of  payment  by  the  holder,  on  a  note,  at  a  time,  when 
it  would  be  against  his  interest  to  make  such  entry,  is  eyidence  on  the  question 
whether  a  payment  has  been  made  to  avoid  the  operation -of  the  statute.  Smith  v. 
Simms,  9  Georgia,  418 ;  Alston  r.  State  Bank,  4  BngUsh,  458 ;  Roseboom  v.  Billing- 
ton,  17  John.  182. 
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In  OBNEBAL  the  defendant  afterwards  supplied  a  portion  of  the  materials,  vhidi 
>^^^v^^^  the  plaintiff  accepted  and  used  up  in  the  work :  it  was  held,  in  an 
action  by  the  plaintiff  for  work  done,  that  the  defendant  was  enti- 
tled to  deduct  from  the  damages,  the  value  of  the  materials  sup- 
plied by  him,  without  pleading  a  set-off  (A).  So,  if  it  be  agreed 
between  a  master  and  servant,  that  the  latter  shall  pay  oat  of  his 
wages  for  all  goods  lost  by  his  negligence ;  the  value  of  goods 
thus  lost  may,  in  an  action  for  wages,  be  deducted  therefrom  by 
virtue  of  the  agreement,  without  any  plea  of  set  off  (t).  So,  in  an 
action  to  recover  money  for  dyeing  goods,  the  defendant  may,  at 
common  law.  prove  as  a  defence,  that  there  is  a  custom  of  the 
trade,  that  the  amount  of  damage  done  to  goods  whilst  being 
dyed,  may  be  deducted  from  the  price  of  the  dyeing  (i).  And  so, 
although  a  general  set-off  cannot  be  pleaded  in  replevin;^  still, 
when  a  tenant  has  been  compelled  by  a  superior  landlord,  or  other 
incumbrancer,  having  a  title  paramount  to  that  of  his  immediate 
landlord,  to  pay  sums  due  for  ground-rent,  or  other  like  charges; 
the  Courts  have  given  to  the  tenant  the  benefit  of  a  set-off  as  to 
payments  of  this  description,  by  holding  them  to  be,  in  fact,  pay- 
ments of  the  rent  itself,  or  of  part  of  it  (J),  and  to  be  properly  ad- 
missible in  evidence,  under  the  plea  rtens  in  arrere  (m). 

Nor  is  it  compulsory  on  the  defendant  to  avail  himself  of  his 
right  of  set-off;  but  he  may,  if  he  pleases,  satisfy  the  plaintiff  the 
whole  of  his  debt,  and  then  resort  to  a  cross  action  to  recover  the 
money  due  from  him  (n) ;  and  if  the  set-off  exceed  the  plaintiff's 
demand,  an  action  will  afterwards  lie  for  the  surplus  (o). 

E*739  ]  *But  the  defence  of  set-off,  properly  so  called,  does  not  exist  at 
tatntes  common  law.  It  is  founded  on  the  statute  2  Geo.  2,  c  22,  s.  13,— 
o  •«*^  •  ^hich  was  made  perpetual  by  the  statute  8  Geo.  2,  c.  24,  s.  4,— 
and  by  which  it  is  enacted,  that,  "  where  there  are  mutual debu\»' 
tween  the  plaintiff  and  the  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter  may  be  given  in  en- 
dence  upon  the  general  issue,  ov  pleaded  in  bar  (p),  as  the  nature  of 

(A)  Newton  v.  Foster,  12  M.  &  W.  772.  A  plaintifiF  who  arrests  for  the  wboli  of 

(i)  JjO  Loir  V,  Bristow,  4  Gamp.  134 ;  his  side  of  an  account,  withoat  ginsi; 

aaa  see  Cleworth  v.  Piokford,  7  M.  &  W.  credit  for  an  acknowledged  or  clear  debt 

314.  due  to  the  defendant,  may  be  treated  tf 

(k)  Bamford  v,  Harris,  1  Stark.  343?  having  acted  maliciously,  and  withoat 

{I)    Per  Cur.,  Graham  v.   Allsopp,  3  probable  cause ;  see  Austin  «.  DebruB,  3 

Exch.  186,  198;  Sapsford  v.  Fletcher,  4  B.  A;  C.  139 ;  S.  0.  4  D.  &  R.  653. 

T.   R.  611.  612;    Taylor   v.    Zamira,  6  (o)  Hennell  ».  Pairlam,  3  Esp.  lOi 

Taunt.  624;  S.  C.  2  Marsh.  220;  Andrew  (p)  Formerly,  if  the  defendant  pleaded 

V.  ^ancock,  3  Moore,  278  ;  1  B.  &  B.  37;  the    general  issue  only,  the  Court  or  i 

£pragg  V.  Hammond,  4  Moore,  431 ;  S.  judge  would  allow  him  to  withdrftv  ii. 

0.  2  B.  &  B.  69 ;  Laycock  v.  Tuffnell,  2  and  plead  de  novo,  with  a  pleaornotke 

/Chit.  631  a.  to  setK)ff ;   Blackboume   p.  Matthita,  3 

(m)  Jones  v.  Morris,  3  Exch.  742.  8tr.  1267. 
(n)    Laing  v.  Chatham,  1  Camp.  262. 

?-  Irying  v.  Sparks,  2  Halst.  29.  The  rule,  that  a  set-off  is  not  adoiissible  in  n- 
pl^yin,  is  not  applicable  to  the  case  of  a  feigned  issue,  to  determine  whether  any  rest 
19  due  by  a  tenant  to  his  landlord.    Gray  v,  Wilson,  4  Watti,  39. 
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the  case  shall  require,  so  as  at  the  time  of  pleading  the  general  Ikoenvral 
issue,  where  any  such  deht  of  the  plaintiflf,  his  testator  or  intestate,   v-^>^'"w^ 
is  intended  to  be  insisted  on  in  evidence,  notice  shall  he  given  of 
the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon 
what  account  it  became  due,  or  otherwise  such  matter  shall  not  be 
allowed  in  evidence  under  such  issue." 

And  the  5th  section  of  the  8  Greo.  2,  c.   24,  provides,  that  by  Provision 
virtue  of    the    preceding  clause,  mutual  debts   may  be  set  off  ofd^g^^J 
against  each  other,  as  before  mentioned,  although  such  debts  be  of  natures. 
a  different  nature ;  but  that  in  cases  where  either  of  the  debts  ac- 
crues by  reason  of  a  penalty  contained  in  any  bond  or  specialty,  ^^^*^  "^ 
the  same  shall  be  pleaded,  and  .the  plea  shall  state  how  much  is 
justly  due  on  either  side,  and  the  plaintiff  shall  have  judgment  for 
the  just  balance  only. 

2.  Let  us  now  see,  to  what  cases  the  provisions  of  these  statutes  To  what 

apply.  OASES  THET 

APPliT 

1st.  And,  first,  the  statutes  do  not  apply,  except  in  the  case  of  -»    action 
mutual  dd>t8 :  that  is,  to  claims  in  the  nature  of  a  debt,^  which  are  must  be 
either  reduced  or  reducible  to  a  certain  amount,  and  which  would  for  a  debt 
be  recoverable  in  an  action  ex  canfractu ;  and,  therefore,  there  can- 
not be  a  set-off  against  any  claim,  in  respect  of  which  the  plain- 
tiff seeks  to  recover  unliquidated  damages — i.  e,  damages  which 
cannot  be  ascertained  by  the  parties  without  the  intervention  of  a 
jury  (qy. 

Accordingly,  it  has  been  held,  that  a  set-off  cannot  be  pleaded 
to  a  special  count,  for  not  indemnifying  the  plaintiff  for  having 
been  forced  and  obliged,  as  the  accommodation  acceptor  of  a  bill, 
to  pay  such  bill,  with  interest  and  expenses ;  because,  if  the  con- 
tract declared  upon  was  such  as  might  entitle  the  ^'plaintiff  to  re-  [  ^740  ] 

(q)  Per  Tindal.  C,  J.,  Morlcy  v.  Inglis,  "  Setoff,"  2nd  edit.  251 ;  Tidd,  9th  edit. 
5  Scott,  314,  382 ;  Auber  v,  Lewis,  £.  T.,  663,  664 ;  Grant  v.  The  Royal  Exchange 
1818,  E.  B.,  Manning,  N.  P.,  Dig.  tit.     Assurance  Company,  5  M.  &  S.  442; 

^  In  an  action  on  a  promissoxy  note,  indorsed  to  a  ban]c,  the  defendant  cannot  set  off 
against  the  claim  of  the  bank,  any  stock  he  may  have  therein.  Wittington  v.  The 
Farmers  Bank,  &c.,  5  Har.  &  J.  489. 

In  Massachusetts,  promissory  notes  giren  by  the  plaintiff  to  the  defendant,  being 
evidence  of  money  paid,  may  be  set  off.  Sargeant  v,  iSouthgate,6  Pick.  312;  I'eabody 
V.  Peters,  Id.  1,  (2d  ed,)  4,  n.  1.  And  in  an  action  by  the  indorsee  against  the  maker 
of  a  note  indorsed  after  it  became  due,  the  defendant  may  give  in  evidence  a  note 

fiven  to  him  by  the  promisee  before  the  transfer  by  way  of  set-off,  notwitlistanding 
e  has  commenced  an  action  thereon,  and  the  action  be  pending.  Id. ;  Braynard  v. 
Fisher,  6  Id.  35o.  See  Barney  v.  Norton,  2  Fairf.  362 ;  Collins  v.  Allen,  12  Wend.  360 ; 
Shirley  ».  Todd,  9  Grcenl.  83. 

If  the  maker  of  a  note  payable  to  A.  B.  or  bearer,  is  sued  by  one  as  bearer,  the  de- 
fendant will  not  be  allowed  to  plead  any  demand  in  set-off,  except  such  as  he  may 
hare  against  the  plaintiff  in  the  action.    Parker  t>.  Kendall,  3  Vermont,  640. 

In  a  suit  in  New  Hampshire  on  a  negotiable  promissory  note  in  the  name  of  the 
indorsee,  to  whom-it  has  been  bond  fide  and  for  a  valuable  consideration  transferred, 
a  demand  in  favor  of  the  maker  against  the  indorser  is  not  admissible  as  a  set-off, 
although  the  note  may  have  been  a  discredited  note  when  the  indorsee  took  it. 
Chandler  v.  Drew,  6  N.  Hamp.  469.  See  Tillon  v.  Britton,  4  Halst.  120.  A  similar 
decision  has  been  made  in  Connecticut.  Stedman  v.  Qilson,  10  Conn.  66.  See  Robin- 
son V,  Lyman,  Id.  30. 

>  Webster  v.  Couch,  6  Rand.  519. 
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To  WHAT 
0A8B8  THB 
BTATUTB8 
OF  BET-OFT 
AFFLT. 


cover  special  damages,  the  staiaies  of  set-off  did  not  apply,  eveii 
although  no  special  damage  was  laid,  and  the  jury  miffht  possibly 
give  damages,  in  such  a  case,  for  the  manner  in  whi<m  the  plain- 
tiff had  been  forced  and  compelled  to  pay  the  bilL  Bat  it  was 
said,  that  the  defendant  might,  perhaps,  have  pleaded  a  setroff  to 
that  part  of  the  count,  which  charged  the  defendant  with  the 
amount  of  the  acceptance  paid  by  the  plaintiff  (r). 

Nor  is  a  set-off  available,  in  an  action  for  not  accepting  a  bill  «f 
exchange  for  the  price  of  goods,  if  the  suit  were  commenced  be- 
fore the  expiration  of  the  period  during  which  the  bill  was  to 
run  («).  Nor  can  a  set-off  be  pleaded  to  an  action  against  an 
agent  for  not  accounting  (t) ;  nor  in  debt  on  a  bond  conditioned 
for  replacing  stock  (u) ;  nor  to  an  action  for  a  partial  loss  under  a 
policy  of  insurance  (x).^ 

Nor  can  a  set-off  be  pleaded  to  an  action  for  the  breach  of  a 
covenant  for  quiet  enjoyment  (y). 

But  if  the  monies  claimed  under  a  special  count  for  damagest 
may  also  be  recovered  under  one  of  the  common  counts  in  the 
declaration,  and  the  defendant  plead  a  set-off  as  to  the  latter 
count,  he  shall  have  the  benefit  of  his  set-off,  and  the  plaintiff 
shall  not  be  permitted  to  exclude  it  by  having  declared  special- 

On  the  other  hand,  however,  there  are  some  cases  in  which  a 
set-off  may  be  excluded  by  declaring  specially  for  damages.  Tbns, 
if  a  bill  of  exchange  be  delivered  by  A.  to  B.  for  a  special  par- 
pose,  e.  g.  to  deliver  it  to  a  creditor  of  A.  in  payment  of  a  debt ; 
out  J3.,  instead  of  doing  this,  receives  and  retains  the  amonnt  of 
the  bill ;  A.  may  avoid  a  set-off  for  money  due  from  him  to  B.,  by 
suing  the  latter,  specially,  for  the  breach  of  his  promise  to  deliv>» 
the  bill  to  the  creditor ;  whereas,  if  A.  sue  merely  for  money  had 
and  received,  B/s  set-off  will  be  available  (a).  And  so,  a  set-off 
against  the  holder  even  of  an  averdtie  bill,  may  be  defeated  by 


I 


(r)  Hardcastle  v,  Netherwood,  5  B.  & 
Aid.  93  ;  see  Colson  v.  Welsh,  1  Esp.  378. 
(«)  Hutchinson  v.  Reed,  3  Camp.  329. 
(t)  Biroh  V.  Depeyster,  4  Camp.  385. 


(u)  Oillingham  ».  Waskett,  M^L  198. 


(z)  Castelli  v,  Boddington,  1  £.  &  B. 


(y)  Warn  t>.  Bickford,  7  Price,  650; 
Weigall  r.  Waters,  6  T.  R.  488. 

(z)  Birch  v.  Depeyster,  4  Camp.  886; 
&  C.  1  Stark.  410,  but  not  S.  P.    In  this 


case  there  was  a  special  count  hj  the 
owner  of  a  yessel  against  the  captain, 
for  not  aecounUnff  fbr  freight,  and  the  com- 
mon count  fbr  money  had  and  received 
was  added,  to  which  there  was  a  mi-of; 
and  Gihbs,  C.  J.,  said  it  should  preruL 
SembU,  this  cannot  apply  where  there  is 
a  substantive  cause  of  action,  and  a  right 
to  damiffet  for  not  rendering  an  aoeouni 
in  reasonable  time. 

(a)  Thorpe  v.  Thorpe,  3  B.  A  Ad.  580. 


1  It  was  held,  by  the  Supreme  Court  of  Pennsylrania,  In  the  case  of  Shaw  r.  Bad- 

Ser,  12  Serg.  &  R.  276,  that  in  an  action  brought  to  recover  the  price  of  cattle,  the 
efendant  may  give  in  evidence,  by  way  of  set-off,  or  equitable  defence,  that  he  had 
sustained  damage  by  reason  of  the  plaintiff  not  having  delivered  to  him  certain  sheep 
purchased  by  him  at  the  same  time  of  the  plaintiff,  in  an  entire  contract.  And  af- 
though  the  act  of  that  State  is  more  comprehensive  than  the  British  statute  of  eet-off^ 
it  was  observed  by  Duncan,  J.,  who  delivered  the  opinion  of  the  Court,  that  in  a  eaes 
like  the  one  before  them,  the  Courts  of  Westminster,  at  the  present  day,  would  allow 
the  set-off;  aad  referred  to  Fisher  v,  Samuda,  1  Campb.  190,  and  Famsworth  is.  Qar- 
row,  Id.  83. 
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his  indorsing  it  to  a  third  person  for  value,  without  notice  of  the  To  wRtx 
set-off  (fi).  '  <"*»» »"» 

^So,  we  have  seen  ihat  the  8  Gleo.  2,  c  24»  0.  5,  enacts,  *^  that  in  <».  sst-ofv 
eases  where  either  of  the  debts  accrues  by  reason  of  a  penalty  con-  apply. 
tained  in  any  bond  or  specialty,  the  same  shall  be  pleaded,  and  v-^^v'^^i-^' 
the  plea  shall  state  how  much  is  justly  due  on  either  side ;  and  [  ^741  ] 
the  plaintiff  shall  have  judgment  for  the  just  balance  only/'    And 
under  this  clause  it  has  been  decided,  that  a  set-off  may  be  pleaded 
to  an  action  for  one  of  a  series  of  sums  payable  on  a  bond, — as 
where  the  condition  is  for  payment  of  an  annuity  or  other  growing 
sum  (c)  ;  and  that  this  may  be  done,  whether  the  set-off  existed  at 
the  time  such  sum  became  payable  or  not,  provided  only  it  was  in 
existence  at  the  time  of  the  commencement  of  the  action  (d). 

2d.  Secondly,  the  sum  claimed  to  be  set  off  by  the  defendant  The  miiik 
must  be  a  debt ;  and  hence  it  appears,  that  unliquidated  losses  on  ^^^^^ff^ 
a  policy  of  insurance  cannot  be  made  the  subject  of  a  set-off  (e).        mast  be  a 

So  it  is  now  a  settled  rule,  that  a  guaranty,  being  a  mere  con-  ^^ 
tract  of  indemnity,  cannot  form  the  subject  of  a  set-off  (/).  Thus, 
in  an  action  of  auimpsit,  the  defendant  relied  on  a  set-off  founded 
on  a  guaranty  given  to  him  by  the  plaintiff,  for  goods  to  be  sold  by 
the  defendant  to  one  Kirkpatrick.  Eirkpatrick,  having  obtained 
the  ffoods,  became  bankrupt.  The  plaintiff  and  the  defendant  after- 
wards settled  an  account,  in  which  10007.,  which  the  defendant  ad- 
mitted should  be  taken  as  the  amount  of  the  guaranty,  was  put 
to  the  credit  side  of  the  defendant's  account ;  and  a  balance  was 
struck  on  the  account  so  stated :  and  Lord  Ellenborough  said,  *'he 
thought  there  was  no  foundation  for  the  set-off  claimed,  as  the  sum 
claimed  was  unliquidated  damages :  that  a  guaranty,  was  a  con- 
tract of  indemnity ;  it  was  to  make  good  tne  default  of  another 
party,  for  whom  the  guaranty  was  given :  that  was  not  an  absolute 
debt  by  the  plaintiff  to  the  defendant,  but  an  engagement  for  the 
deficiency  of  Kirkpatrick  only.  It  could  therefore  only  be  known 
to  what  extent  the  plaintiff  was  liable,  when  it  was  ascertained  how 
much  was  paid  by  Eirkpatrick's  estate.  This  was  therefore  uncer* 
tain  and  unliquidated  till  that  fact  was  known.  With  respect  to 
the  settlement  of  the  accounts,  in  which  a  certain  sum  had  been  put 
on  one  side  of  the  account,  on  account  of  the  guaranty,  that  was  only 
stated  as  the  amount  of  the  guaranty,  anathe  possible  amount  in 
the  account ;  but  it  is  still  liable  to  be  altered  by  the  dividend  [  ^^2  ] 
^ade  by  Eirkpatrick,  in  diminution  of  the  debt  due  by  him  to  the 
defendant.  To  make  the  sum  admissible  as  a  set-off,  the  sum 
must  be  settled  in  monies  numbered,  which  was  not  the  case  here; 
and  it  was  therefore  inadmissible (h)" 


56S. 


Burrongh    v.  Moss,   10  B.  ft  C.  snranoe  Companj,  5  Bl  ft  8.  439 ;  Cvia* 

mtng  V.  Forester,  1  M.  ft  S.  494.    But  see 

(c)  Collins  9.  Collins,  2  Bnrr.  830,  826;  Boster  v.  Eason,  2  M.  ft  S.  112. 

and  see  Hodgskinson  v.  Wyatt,  1  D.  ft  L.  (/)  Bat  see  as  to  setoff  in  bankni|»i* 

668.  07,  post,  Re  Willis,  4  Ezoh.  680;  19  L. 

{d)  Lee  V.  Lester,  7  C.  B.  1008, 1017 ;  J.,  Ezoh.  80,  32. 

18  L.  J..  C.  P.  312,  314.  (A)  Crawfoid  9.  Stirling,  4  Bsp.  207; 

>)  Thomson  v,  Redman,  11  M.  ft  W.  reoogniied  and  acted  on  in  Moarlej  v.  In* 

;  Grant  v.  The  Bojal  Exchange  As-  glis,  6  SooU,  314,  333 ;  but  a  partj  min^ 

110 
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To  WHAT 
OASBSTIOD 
8TATUTBS 
or  8BT-OIV 
AFKiT. 


Where,  npon  a  contract  fpr  the  sale,  of  goods,  it  is  expressly 
agreed  that  the  price  shall  be  paid  in  ready  mamy  at  the  time  of 
the  deliveiy  of  the  goods,  the  vendor  has  a  lien  on  the  goods  for  the 
price,  although  he  is  indebted  to  the  purchaser  in  a  larger  amount ; 
and,  even  upon  the  bankruptcy  of  the  vendor,  his  assignees  cannoi 
be  sued  for  detaining  the  goods  sold,  unless  the  price  be  actually  ten- 
dered (i).  But,  although  the  goods  were  to  be  paid  for  in  ready  mon- 
ey when  delivered,  yet  if  the  vendor  part  with  them,  he  loses  his  Uat} 
and  then,  in  suing  for  the  price,  the  defendant's  set-off  will  be  let 
This  was  decided  in  Eland  v.  Earr  (i),  where,  to  a  plea  of  set- 


in. 


off,  the  plaintiff  replied  that  the  defendant  agreed  to  pay  ready 
money ;  and  upon  general  demurrer  the  replication  was  held  to  be 
bad.  It  was  urged  by  the  plaintiff's  counsel,  that  the  set-off  was 
unjust ;  because  the  defendant,  having  obtained  the  goods  at  a  low- 
er or  ready-money  price,  thereby  attempted  to  avail  himself  of  a 
mode  of  payment  adapted  to  a  credit  price  ;  but  the  Court  answer- 
ed, that  in  estimating  the  plaintiff's  damages,  the  jury  might  take 
into  considertaion  the  loss  he  had  sustained  by  not  being  paid  in 
ready  money.  So,  in  Cornforth  v.  Bivett  (2),  it  was  held,  that  npon 
stich  a  contract  the  defendant  might  even  set  off  the  plaintiff's  ac- 
ceptance, of  which  the  plaintiff  had  become  the  holder  after  the 
sale  and  before  the  delivery  of  the  goods :  Lord  Ellenborough  ob- 
serving, that  supposing  it  could  have  been  shown,  that  the  bul  was 
really  the  bill  of  another  person,  put  into  the  defendant's  hands 
to  set  off  against  his  debt,  that  might  have  presented  a  different 
question.2 

And  so  it  appears,  that  the  price  of  goods  bargained  and  sold, 
but  not  delivered,  in  consequence  of  the  plaintitiTs  refusal  to  pay 
the  price  thereof,  may  be  set  off,  notwithstanding  the  defendant 
has  a  lien  on  the  goods  for  such  price  (m).* 

So,  although  in  an  action  by  a  servant  against  his  master  for 

f  ^743  1  wflges,  the  latter  cannot  set  off  the  value  of  goods  lost  by  the  ^^r- 

vant's  negligence ;  yet  we  have  seen,  that  if  it  be  proved  to  have 

been  part  of  the  original  agreement  between  them,  that  the  servant 


be.  held  to  bail  on  a  gaaranty,  to  a  cer- 
tain amount,  for  goods  to  be  sold ;  Cbpe 
V,  Joseph,  9  Prioe,  155.  This,  however, 
depends  on  a  different  principle  firom  that 
involTed  In  the  decision  of  Uie  case  of 
Crawford  v,  Stirling.  See  Morley  0.  In- 
glis,  twprtL 

•  (i)  Clarke  v.  FeU,  4  B.  &  Ad.  404 ;  S. 
C.  1  N.  <b  M.  24i. 


(k)  1  East,  375 ;  reoognixed  in  MaTer 
V,  Nias,  1  Bing.  311 ;  a  C.  8  Moore,  ^5. 
See  per  Patteson,  J.,  Groom  v.  West,  8  A. 
&  R  758,  770 ;  and  per  Lord  £llenb(»-' 
ough,  in  Fair  v.  M'I?er,  16  East,  130. 

a)  2  M.  &  S.  510;  recognixed  in  CUrka 
V.  rell,  tupm, 

(m)  Dunmore  p.  Taylor,  Peake,  41. 


1  A  party,  having  a  lien  on  goods,  loses  it  by  parting  with  possession  of  the  prop- 
erty.   M'Farland  0.  Wheeler,  26  Wend.  467. 

>  Where  a  promissory  note  is  assigned  merely  for  the  purpose  of  enabling  ihe  tak«r 
to  set  it  off  against  a  claim  by  the  assignees  of  a  failing  debtor,  it  seems  that  th» 
former  will  not  be  entitled  to  make  the  set-off.    Richter  v.  Selin,  8  Serg.  &  R.  426. 

*  In  PennsyWania,  under  its  statute,  which  is  more  comprehensiTo  tl^a  the  English 
act,  tho'defendant  may.  In  an  action  for  the  price  of  goods  sold,  give  in  eTidenoe  by 
way  of  set-off,  a  warranty  of  the  articles  and  breach  thereof;  and  that,  without  re- 
turning them,  or  giving  &e  vendor  notioe  to  take  them  away.  Bteiglemaii  p.  Jeffries, 
l«er8.6R.477. 
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fihould  pay,  out  of  his  wageij  for  all  his  master's  goods  lost  throTi^h  To  w^t 
his  negligence,  the  value  of  the  goods  so  lost  may  be  deducted,  un-  ^^™  '^ 
der  the  general  issue,  from  the  amount  claimed  for  wages  (n).  of  skt-ofv 

And  so,  money  due  on  a  judgment  may  be  set  off,  though  a  writ  apply. 
of  error  be  pending  thereon  (o).^ 

And  it  is  no  answer  to  a  set-off  that  the  defendant  has  sued,  or 
obtained  a  verdict  for  the  amount  {p). 

So,  it  has  been  decided  that  an  express  agreement  by  a  broker 
that  he  will  sell  goods  for  his  principal,  and  pay  over  the  wh^ole 
proceeds,  without  setting  off  a  debt  then  due  to  him  from  his  prin- 
cipal, is  not  binding  upon  the  broker,  so  as  to  deprive  him  of  his 
legal  right  of  lien  or  set-off,  even  although  the  plaintiff  declare 
specially  upon  such  agreement  (g). 

And  although  a  creditor  borrow  money  from  his  debtor,  and  ex- 
pressly promise  to  pay  it  without  taking  notice  of  the  debt  then 
due  to  him,  or  affecting  to  set  the  one  demand  against  the  other, 
this  will  not  prevent  him  from  availing  himself  of  such  set-off  (r). 

But  the  defendant  cannot  set  off  a  debt  due  to  him  upon  a  judg- 
ment, whereon  he  has  charged  the  plaintiff  in  execution  ;^  and  the 
plaintiff  may  reply  such  taking  in  execution  («).     In  such  a  case, 

(n)  Le  Loir  v,  Bristow,  4  Camp.  134.  T.  R  186. 

(0)  Reynolds  v.  Beerling,  3  T.  R.  118,  (q)  M'GiUivray  v,  Simson,  2  C.  &  P. 

n.;  ud  vide  Curling  v.  Innes,  2  HL  Bl.  372.  320 ;  S.  C.  9  D.  <fe  B.  aS. 

Where  jndgment  has  been  obUuned,  the  (r)  Lechmere  o.  Hawkins,  2  Esp.  626, 

set-off  should  be  thereon.  («)  Taylor  v.  Waters,  5  M.  &  &  103 ;  B. 

ip)    Bui.  N.    P.    180;    BaskerviUe  v.  C.  2  Chit.  303. 
Brown,  2  Burr.  1229 ;  Evans  t>.  Prosser,  3 


1  A  party  cannot  set  off  a  judgment,  unless  he  be  the  beneficial,  as  well  as  the  nom- 
inal owner  of  it.  Satterlce  v.  Ten  Eyck,  7  Cowen,  480.  A  judgment  purchased  by  a 
party  with  a  view  to  set  it  off,  and  with  condition  that,  if  he  failed  to  obtain  the  set- 
off on  motion,  the  assignment  shall  be  void,  and  accompanied  with  a  stipulation  that 
the  assignee  shall  be  indemnified  against  the  costs  of  the  motion,  cannot  be  set  off. 
To  warrant  setting  off,  he  must  purdiase  absolutely.  Gilman  t>.  Van  Slyck,  7  Cowen, 
469. 

A  judgment  in  favor  of  A.  against  B.  individually,  and  a  judgment  in  favor  of  a 
co-partnership,  consisting  of  B.  &  C.  against  A.,  are  not  mutual  debts ;  and  one  can- 
not be  set  off  against  the  other.  Francis  t>.  Rand,  7  Conn.  221 .  Nor,  in  such  case, 
will  an  assignment  of  one  of  the  partners'  interest  in  the  judgment  to  the  other, 
enable  the  latter  to  set  off  that  judgment  against  the  separate  judgment,  unless  the 
separate  creditor  had  notice  of  such  assignment,  at  the  time  of  the  commencement  of 
the  suit  in  which  the  set-off  is  sought.  lb.  One  judgment  may  bo  set  off  against 
another,  where  both  are  in  the  same  right,  though  in  different  Courts.  Best  f .  Law- 
son,  1  Miles,  10.  See  Holmes  v.  Robinson,  4  Ham.  91.  In  assumpsit  by  A.  against 
B.  for  goods  sold  and  delivcn-ed,  the  defendant  may  set  off  a  judgment  obtained  by  C. 
to  his  use  against  A.,  after  the  action  brought  by  A.  against  &  Bell  v.  Cowgill,  1 
Ashmead,  8.  The  equitable  right  of  setting  off  one  judgment  against  another,  is 
permitted  only  where  it  will  inflringe  upon  no  other  right  of  equal  grade ;  conse- 
quently it  will  not  be  permitted  against  an  assignee  for  value.  Ramsey's  Appeal,  2 
Watts,  228.    See  Holmes  v,  Robinson,  4  Ham.  91. 

^Jhere  were  two  actions  in  favor  of  the  same  plaintiff,  against  the  same  defendant, 
in  one  of  which  judgment  was  rendered  for  the  plaintiff,  and  in  the  other  ibr  the  de- 
fendant, at  the  same  term,  and  the  judgmente  were  by  the  order  of  the  Court  set  off 
one  against  the  other  without  any  objection.  At  a  subsequent  term,  the  plaintiff's 
attorney  moved  the  Court  to  rescind  the  order  of  set-off,  on  the  ground  that  his  lien 
upon  the  coste  was  affected  by  it ;  but  the  Court  overruled  the  order,  on  the  ground 
that  it  was  made  too  late.    Holt  v.  Quimby,  6  N.  Hamp.  79. 

^  A  judgment  may  be  set  off  before  a  jury,  against  a  demand  not  ascertained  by 
judgment.    Metzgar  0.  Metigar,  1  Rawle,  227. 
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To  WHAT     however,  the  CSourt  will,  on  application,  permit  the  defendant  to  enter 

oAaBs  THE    aatiafaction  on  the  roll,  in  the  action  against  him,  on  his  acknowl- 

oF^BBiKkFT    ^gii^g  satisfaction  for  the  same  amount,  in  the  action  at  his  suit  (Q. 

▲FFLT.  80,  where  to  an  action  brought  to  recover  the  price  and  value  of 

v^^v"^^^  work,  agreed  to  be  done  by  the  plaintiff  for  the  defendant,  for  a 

certain  sum,  the  defence,  as  to  part,  was,  that  the  defendant  had 

done  the  work  himself :  this  was  held  not  to  be  the  subject  of  a 

Bet-off(w). 

We  shall  hereafter  (v)  have  occasion  to  point  out  the  distinction 
between  a  sum  reserved  bj  contract,  as  a  peTuUty,  and  a  sum  so 
reserved,  as  liquidated  damages,  to  be  paid  to  one  of  thecontra«sting 
parties  in  the  event  of  the  contract  being  broken.  But  we  may  re- 
[  ^44  ]  mark,  in  this  place,  that  when  such  sum  is  reserved  as  ^a  penalty^ 
it  cannot  be  set  off  (2;):  although  it  is  otherwise,  where  the  full 
amount  thereof  is  recoverable  as  liquidated  damages  (y). 

So  where,  by  articles  of  agreement  for  altering  and  repairing  a 
warehouse  for  a  fixed  price,  it  was  stipulated  that,  in  the  event  of 
the  work  not  being  completed  in  three  months,  the  builder  shonld 
forfeit  and  pay  to  his  employer  the  sum  of  6t  weekly,  and  every 
week  ;  such  penalty  to  be  deducted  from  the  amount  which  might 
remain  due  on  the  completion  of  the  work: — ^it  was  held,  in  an  ac- 
tion brought  for  extra  work,  that  the  employer  was  entitled,  after 
having  paid  the  contract  price,  to  set  off  the  penalty  against  the 
amount  claimed  for  extra  work  {z). 

So  where  a  clerk,  under  an  agreement  for  a  salary  of  140Z.  a- 
year, — determinable  by  three  months'  notice,  or  payment  of  three 
months'  salary, — was  dismissed  without  notice,  under  circumstances 
which  did  not  amount  to  a  justification  of  such  dismissal ;  and  his 
employer  afterwards  sued  him  for  money  had  and  received :  it  was 
held,  that  he  was  entitled  to  set  off  in  that  action,  the  amount  of 
the  three  months  salary  (a). 

So  where  a  statute  (b)  enacted,  "  that  where  the  full  purchase  or 
consideration  money"  for  a  conveyance,  ''should  not  be  truly  express- 
ed or  set  forth"  therein,  "it  should  be  lawful  for  the  purchaser  to 
recover  back  from  the  seller,  so  much  of  the  purchase  or  considera- 
tion money  as  should  not  be  expressed  and  set  forth,  in  an  action 
for  money  had  and  received  for  the  use  of  the  party  suing  for  tlie 
same ;"  it  was  held,  that  such  a  sum  of  money  might  be  made  the 
subject  of  a  plea  of  set-off  (c). 

But  it  would  seem  that  a  penalty  recoverable  by  statute,  cannot 
be  made  the  subject  of  a  set-off,  inasmuch  as  sudi  penalty  is  not 
a  debt  (d). 

(0  Peaoock  v,  Jeffery,  1  Taunt.  426;        {y)  L^ge  «.  Harlook,  12  Q.  &  1016  ; 

8lmp8on  V.  Hanley,  1  M.  &  S.  696.  Fletcher  •.  Dyohe,  2  T.  R.  32. 

(u)  Turner  «.  Diaper,  2  M.  d(  0.  241 :        (z)  Daokworth  «.  Aliaon,  1  IC  ft  W. 

3  Soott.  N.  R.  447.  412. 

(v)  Post,  Chapter  6.  (a)  East  Anglian  Railways  Gompaa\j 

(z)  Nedriffe  9.  Hogan,  2  Burr.  1024;  9.  Lythgoe,  10  C.  B.  726;  20  L.  J.,  G.  B. 

Bui.  N.  P.  180;  Freeman  9.  Wyatt,  1  Bl.  84. 

894;  Dowsland  «.  Thomson,  2  BL  910;        (6)  48  Geo.  3,  0. 149,  s.  24. 
Hewlett  9,  Strioklanci,  Cowp.  56 ;  OUtett        h)  QinffeU  p.  Porkina,  4  Bzoh.  72a 
»,  lawman,  1  Taunt.  187,  (4Q  F^  Paika,  B-t  ^  727, 
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So  there  can  be  no  set-off  in  respect  of  a  debt  barred  by  tbe  To  what 
Statute  of  Limitations,  unless  the  claim  has  been  revived  by  a  ^^"  ''" 
written  acknowledgment,  or  by  part  payment  (e) :  and  the  plain-  of 
tiff  may,  therefore,  defeat  the  plea  of  set-off  by  replying,  that  the  apfly. 
causes  of  set*off  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit  (/). 

Nor  is  a  defendant  entitled  to  plead  a  debt  from  which  the  plain- 
tiff has  been  discharged  under  the  Insolvent  Debtors^  Act,  ^as  a  set-  [  ^745  ] 
off  to  an  action  brought  by  the  plaintiff,  for  a  demand,  which  has 
accrued  since  the  discharge  (jf). 

But  it  has  been  held,  that  although  an  attorney  cannot  recover 
his  bill  for  business  done,  unless  he  has  delivered  it,  signed,  a 
month  before  action  brought ;  yet  he  may  set-off  the  amount,  pro- 
vided he  deliver  the  bill  t^fore  the  trial ;  and  that  it  is  immaterial, 
that,  at  the  time  of  the  trial,  a  month  had  not  elapsed  from  such 
delivery  (A). 

And  so  it  would  seem  that  although,  where  a  member  of  a  joint- 
stock  banking  company  is  sued  by  the  company,  the  right  of  set- 
off is  limited  by  the  statutes  1  &  2  Vict.  c.  96,  s.  4,  and  5  &  6  Vict. 
c  85,  yet  this  restriction  does  not  apply,  where  the  company  is 
sued  by  one  of  the  members  thereof  (t). 

drd,  A  debt  cannot  be  set  off,  unless  it  was  actually  due  ani  in  Debt  must 
arrear  at  the  time  of  the  commencement  of  the  action,  and  at  the  ^  ^^^  ** 
time  of  plea  pleaded  ?  and,  therefore,  a  plea  which  merely  states  J^™^^" 
that  the  plaintiff  was  indebted  to  the  defendant  **at  the  time  the  action, 
plaintiff  declared,"  or  ''at  the  time  of  plea  pleaded,"  is  bad  ( j). 

And  in  like  manner  it  is  held,  that  a  defendant  cannot  set  off,  by 
a  plea  to  the  further  maintenance  of  the  action,  a  debt  which  ac- 
crued after  action  brought,  and  before  plea  pleaded  Qc). 

Nor  can  there  be  a  set-off  in  respect  of  money  secured  by  a 
promissory  note,  or  bill  of  exchange,  not  due  when  the  suit  was 
commenced  (Z)  •?  nor  in  respect  of  any  other  sum,  which  the  defend- 
ant has  merely  rendered  himself  liahle  to  pay  (?n).  And  where 
two  cross-actions  were  referred  to  arbitration,  and  in  one,  which 
was  an  action  of  trespass,  the  arbitrator  found  for  the  plaintiff  40«. 
damages,  with  costs ;  whilst  in  the  other  he  awarded  1022.  to  the 
plaintiff,  such  sum  to  be   paid  at  9k  future  day :  it  was  held,  that 


104^; 


[e)  9  Geo.  4,  c.  14,  s.  4.  (»  Dendy  t>»  Powell,  8  M.  &  W.  442 ; 

Walker   v,   Clements,   15   Q.  B.  Evans  v,  Prosser,  8  T.  R.  186 ;  Bland  o. 

Chappie  V,  Barston,  1  C.  &  J.  1.  Earr,  1  East,  876.    And  see  lo  &  16  Vio. 

(0)  Francis  v.  Bodsworth,  4  C.  B.  202.  c.  76,  sched.  B.,  No.  41. 

Uk)    Bulman  v.  Birkett,  1  Esp.  449 ;  (k)  Richards  9.  James,  2  Exoh.  471. 

and  see  per  Parke,  B.,  Lester  Lazams,  2  {I)  Rogerson  v,  Ladbrooke,  1  Bing.  98 ; 

Cr.  M.  dc  R.  665,  669.  S.  C.  7  Moore,  412. 

(t)  MiWain  v.  Mather,  5  Ezch.  55.  (m)  Leman  v,  Gordon,  8  C.  &  P.  892. 


^  See  Carpenter  v.  Batterfield,  8  Johns.  Cas.  145 ;  Jeff.  Co.  Bank  9.  Chapin,  19  Johns, 
322. 

>  In  the  Conrt  of  Appeals  of  Maryland,  it  has  been  decided,  that  the  defendant  may 
set  off  against  the  plaintiff's  demand,  a  note  of  the  plaintiff's,  accrued  subsequently 
to  the  commencement  of  the  action.  Clark  v.  Magruder,  2  Har.  &  J.  77.  And  that  a 
debt  or  demand  may  be  set  off,  although  ittch  debt  or  demand  was  not  subsiitlng  at 
the  time  the  aeUon  WM  brougiht    lb. 
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Debts  must 
be  mutual. 


Joint 
plaintiffs. 


the  latter  could  not,  before  that  daj,  set  off  that  sum  against  the 
damages  and  taxed  costs  in  the  action  of  trespass  (n). 

^nd  it  is  farther  necessary,  that  the  debt  sought  to  be  set  off, 
should  continue  due  at  the  time  of  the  trial  (o), 

4th.  And  although,  to  entitle  the  defendant  to  avail  himself  of 
this  defence,  the   debt  sought  to  be  recovered,  and  that  intended 
to  be  set  off,  need  not  be  of  the  same  nature  or  degree ;  yet  it  is 
[  *746  ]  <»necessary  that  they  should  be  miUualf  that  is,  due  in  the  same 
right  (p). 

.Therefore,  in  an  action  by  two  or  more  partners,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  one  of  the  firm,  even  al- 
though the  defendant,  at  the  time  the  debt  was  contracted,  did  not 
know  that  that  one  .was  not  dealing  with  him  on  his  own  aocoont 
merely  (q).  So,  where  A.  and  B.  sued  the  defendant  for  work, 
&^.,  and  the  defendant  pleaded  a  set-off  for  money  received  by  A., 
before  B.  became  a  member  of  the  firm :  it  was  held,  that  the  pies 
afforded  no  answer  to  the  action,  although  A.  had,  after  the  com- 
mencement of  the  partnership,  admitted  the  receipt  of  the  mon* 
ey  (r).  And  so  it  has  been  held  that,  in  an  action  on  a  policy  effected 
by  the  plaintiff  in  his  own  name,  but  in  which  others  are  interested 
with  him,  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
plaintiff  only,  although  it  accrued  before  he  had  notice  that  the 
others  were  so  interested  («). 

But  still  if  a  person,  with  the  assent  of  his  partners,  carry  on 
business  as  the  ostensible  sole  proprietor;  or  if,  through  their 
laches  or  default,  he  be  allowed  to  appear  as  such  ;  the  defendant 
may,  in  an  action  by  the  firm,  set  off  a  debt  due  to  him  from  the 
ostensible  partner ;  provided  the  defendant  was  ignorant,  when  he 
contracted  the  debt  sought  to  be  recovered,  that  the  plaintiff  had 
a  partner ;  and  trusted  the  plaintiff  as  sole  proprietor,  before  he 
was  aware  that  he  had  such  partner  (t). 

Nor  can  one  of  several  defendants  set  off  a  debt  due  to  him 
alone,  from  the  plaintiff  (u).^    But  where,  to  assumpsit  for  work 

(n)  Young  v.  Gye,  10  Moore,  198. 

(o)  Eyton  v,  Littledale,  4  Exch.  159, 
162. 

{p)  Lloyd  V,  Archbowle,  2  Taunt  327 ; 
Grant  v.  The  Bcyal  Exchange  Assurance 
Company,  5  M.  &  S.  439.  The  same  rule 
applies  in  equity;  Gale  v.  Luttrell,  1  Y. 
&  J.  180 ;  E.  Chitty,  Eq.  Ind.  tit.  "  Set- 
off." 

(q)  Gordon  v,  Ellis,  2  C.  B.  821. 

(r)  France  v.  White,  8  Scott,  2.57. 

(<)  Grant  v.  Royal  Exchange  Assur- 
anoe  Company,  5  M.  <b  S.  439 ;  per  Lord 
EUenborough,  C.  J.  But  note,  the  deci- 
sion of  this  point  was  not  necessary ;  the 


Joint  de- 
fendants. 


tet-off  was  not  available,  as  the 
was  to  recover  unliquidated  damages. 

(0  Gordon  v.  Ellis,  2  C.  B.  821 :  Stacy 
V.  jDecy,  2  Esp.  K.  469,  n.,  cor.  Kenjoa, 
C.  J.  See  Lloyd  v,  Archbowle,  2  Taint. 
324;  Skinner  r.  Stocks,  4  B.  &  Aid.  437; 
see  Cothay  v,  Fcnnell,  10  a  &  0.  671. 

(u)  Unless  there  be  an  express  agfee- 
ment  to  that  effect;  see  Kinnerl«y  r. 
Hossack,  2  Taunt.  170.  As  to  a  tet-^JT  in 
the  case  of  a  joint  and  several  obligataoa, 
where  one  debtor  only  is  sued,  and  the 
plaintiff  is  indebted  to  the  other  debtor; 
2  Pothier,  by  Evans,  68. 


^  Walker  v.  Leighton,  11  Mass.  140.  So,  in  the  State  of  Virginia,  it  is  held,  thai 
joint  and  separate  demands  cannot  be  set  off  against  each  other,  nor  can  partoer^p 
and  separate  demands  be  set  off  against  each  other.  Porter  v,  Neokervis,  4  Rand. 
359 ;  Gre(^  v,  James,  1  Breese,  107. 

In  Pennsylvania  it  has  been  adjudged,  that  one  of  two  defendants  may  set  off  a 
debt  due  to  him  by  the  plaintiff,  unless  there  be  some  superior  eqiutj  in  a  thixd 
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and  labor,  &c.,  the    defendant  pleaded,  that  the  promises  were  To  what 
made  by  him  jointly  with  L.,  and  set  oflf  a  debt  due  from  the  plain-  g!|;^"^j™ 
tiff  to  the  defendant  and  L.  jointly ;  this  was  held  to  be  a  good  of  beivofv 
plea  (v).  ^pi-y. 

But  on  the  death  of  one  of  two  or  more  joint  creditors  or  debtors,    -^-"z"^-/ 
the  legal  right  of  liability  survives,  and  vests  in   law  exclusively  ^cc*  <>J 
in  or  against  the  remaining  creditor  or  debtor.     And  therefore  a  oneor^ 
debt  due  to  the  defendant  as   surviving  partner,  may  be  set  off  more, 
^against  a  debt  duo  from   him  in  his  own  separate  character  (x).  f  ^^^^  ] 
And  so  a  debt  due  from  the  plaintiff  as  surviving  partner,  may 
be  set  off  against  a  debt  due  from  the  defendant  to  the  plaintiff  in 
his  own  right  (j/). 

A  defendant  sued  as  executor  or  administrator,  cannot  set  off  a  Set  off 
debt  due  to  him  personally  ;  nor  can  a  person  who  is  sued  for  his  a«iMt 
own  debt,  set  off  a  debt  which'  accrued  to  him  in  his  representative  executor, 
character  (z). 

So  the  statute  does  not  allow  the  defendant  to  set  off  a  debt 
due  to  him  from  the  plaintiff's  testator,  against  a  debt  which  ac- 
crued to  the  plaintiff,  in  his  representative  capacity,  after  the  testa* 
tor's  death  ;  for  this  would  be  altering  the  due  course  of  the  dis- 
tribution of  assets,  and  the  defendant  might  thus  be  indirectly 
paid  before  creditors  of  a  higher  degree  (a).^  Thus  a  debt  from 
the  testator,  cannot  be  ^et  off  in  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff  as  executor  (b). 

And  this  doctrine  holds,  whether  the  plaintiff  declare  as  execu- 
tor, or  sue,  as  he  may  do,  in  his  private  character,  for  the  debt 
which  accrued  due  to  him  since  the  testator's  death  (c).  Thus  where 
A,, — being  appointed  by  B.  to  receive  his  rents, — after  the  death 
of  B.,  received  money  due  to  him  in  his  lifetime  :  it  was  held  that 
A.  could  not  set  off  against  the  executrix  of  B.,  who  brought  an 
action  for  this  debt  in  her  individual  capacity,  a  debt  due  to  him 


(v)  Stockwood  V.  Dann,  S  Q.  B.  822.  (c)  Sbipman  v,  Thompson,  WiUes,  103 ; 

(x)  Slipper  v.  Stidstone,  5  T.  K  493.  S.  0.  Bal.  N.  F.  180 ;  Kilvington  v.  Steven- 

(y)  French  v.  Andrade,  6  T.  R.  582.  son,  and  Tegetmeycr    v,    Lumley,  cited 

(«)  Per  Willeg.  C.  J.,  in  Hutchinson  r.  Willes,  264,    n.    (a).    In    KiWington    v. 

Storges,  Wiltes,  263,  264.  Stevenson,  the  action  was  in  covenant  to 

(a)  Per  WlUes,  0.  J.,  in  Hutchinson  v.  recover  rent,  part  of  which  accraed  to 

Stoi^,  Willes,  263,  264.  the  testator,   and  part  after  his  death ; 

(6)  Sobofield  v,  Corbett,  11  Q.  D.  779 ;  and  a  t^A-off  in  respect  of  a  debt  due 

6  N.  <&  M.  527.  from  the  testator  was  not  allowed. 


son.  Steward  v.  Coulter,  12  Serg.  &  R.  252 ;  Childcrston  v.  Hammond,  9  Id.  68.  But 
that  such  a  debt  cannot  be  set  off,  if  due  to  a  co-defendant  on  whom  the  original  writ 
was  not  served.  Henderson  v,  Lewis,  9  Id.  379.  That  a  surviving  partner,  sued  as 
such,  may  set  off  a  debt  due  by  the  plaintiff  to  him  in  his  individual  capacity.  Lewis 
r.  Culbertson,  11  Id.  48.  That  in  an  action  by  partners,  the  defendant  cannot  set  off 
an  account  for  goods  sold  to  another  person,  with  whom  the  plaintiffs  were  alleged  to 
be  in  partnership.  M'Dowell  v,  Tyson,  14  Id.  300.  See  Woods  v.  Carlisle,  6  N.  Hamp. 
27. 

1  Wolfersberger  v.  Bucher,  10  Serg.  &  U.  10 ;  Shaw  v.  Gookin,  7  N.  Hamp.  18,  19  ; 
Colby  V.  Colby,  2  N.  Hamp.  419.  Where  the  defendant  paid  a  sum  of  money  after  the 
death  of  the  intestate,  upon  a  liabiUty  entered  into  by  the  defendant,  as  surety  for 
the  intestate  in  his  lifetime,  it  was  held,  that  this  was  not  a  demand  due  fh)m  the 
intestate,  and  has  not  the  mutuality  required  for  a  set-off.  Granger  r.  Granger,  G 
Ham.  41. 
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from  the  testator ;  for  the  testator  himself  never  had  any  canse  of 
action  against  the  defendant  (d).  So,  to  an  action  by  the  executoni 
of  an  underwriter  against  an  insurance  broker,  for  premiums  which 
accrued  due  to  the  testator,  the  defendant  cannot  set  off  returns  of 
a  premium  which  became  due  after  the  testator's  death  (e).  And  a 
defendant,  sued  by  an  executor  for  money  due  to  the  testator,  can- 
not set  off  the  amount  of  a  promissory  note,  given  by  the  testator, 
but  not  due  until  after  his  death,  and  after  Uie  commencement  of 
the  action  (/).^ 

But  to  an  action  against  an  executor,  on  an  account  stated  by 
him  as  executor,  a  set-off  for  debts  due  from  the  plaintiff  to  the  tes- 
tator in  his  lifetime,  may  be  pleaded  (^). 

^In  an  action  against  a  husband  for  his  own  debt,  he  is  not  allow- 
ed to  set  off  a  debt  due  to  him  in  right  of  his  wife  (A).  Nor  can  a 
debt  due  from  the  plaintiff's  wife  dum  sola,  be  set  off  in  an  action 
by  the  husband  only ;  unless  the  latter  has,  on  some  new  considera- 
tion, made  the  debt  his  own,  so  that  the  wife  would  not  be  a  neces- 
sary party  to  an  action  for  the  recovery  thereof  (t).  So,  if  a  note 
be  made  payable  to  a  married  woman,  after  coverture,  her  husband 
may  sue  alone  thereon  ;  and  a  debt  due  from  the  wife  before  mar- 
riage cannot  be  set  off  against  his  claim  (k). 

But  it  seems  that  if  husband  and  wife  sue  for  a  debt  due  ia 
the  wife  dum  sola,  the  defendant  may  set  off  a  debt  due  from  the 
wife  dum  sola  (I), 

It  has  been  neld  that  in  an  action  by  a  mere  trustee,  the  defend- 
ant may  set  off  a  debt  due  to  him,  from  the  party  who  is  bene- 
ficially entitled  to  the  money  sought  to  be  recovered.  Thus,  in  debt 
on  bond,  the  defendant  pleaded  that  it  was  given  for  securing  1002. 
lent  to  the  defendant  by  one  E.  C;  and  that  the  bond  was  given 
by  her  direction  to  the  plaintiff,  in  trust  for  her ;;  and  that  E.  C,  be- 
fore action  brought,  was  indebted  to  the  defendant  in  more  mon- 
ey than  the  amount  of  the  bond :  and  a  demurrer  to  this  plea  was 
withdrawn  by  advice  of  the  Court  of  Ciommon  Fleas  (m).^  But  the 
correctness  of  this  decision  is  very  questionable  (n). 


0^  Shipman  v.  Thompson,  9tqffa, 

U)  Underwood  v.  Robertson,  4  Gamp. 
842. 

(/)  I^ogerson  «.  Ladbroke,  1  Bing.  93 ; 
S.  C.  7  Moore,  412 ;  Houston  v.  Robertson, 
6  Taunt.  448,  461 ;  8.  C.  2  Marsh.  138. 

(g)  Blakcslej  v,  Smallwood,  8  Q.  B.  538. 

(h)  Paynter  v.  Walker,  and  Cooke  v. 
Dixon,  Bui.  N.  P.  179. 

(i)  Wood  V.  Akers,  2  Esp.  594. 

(k)  Burrough  v.  Moss,  10  B.  &  G.  558. 

(0  See  per  Bayley,  J.,  lb.  562. 

(m)  Bottomley  v.  Brooke,  M.,  22  Geo.  3, 
cited  1  T.  R.  621 ;  Radge  v.  Binh,  M.,  25 
Geo.  3,  B.  R.,  cited  Id.  622.  See  Fenner 
V,  Mears,  2  Bl.  1271 ;  Fair  v.  M'Wer,  16 
East,  136 ;  Grosse  v.  Smith,  1  M.  &  a 


545,  556 ;  Morrison  9.  Parsons,  3  Taoat. 
412 ;  Jaryis  o.  Chappie,  2  Chit  337. 

(n)  In  Wake  v.  Tinkler.  16  East*  3a» 
Lord  EUenboroagh  said,  he  was  more  in- 
clined to  restrain,  than  to  extend,  tfa0 
doctrine  of  the  cases  of  Bottomley  9. 
Brooke,  and  Rudse  v.  Birth. ;  and  in  Sebo- 
ley  9.  Meams,  7  East,  153,  Mr.  Manyatt 
said,  that  they  had  been  orermled  is  a 
case  of  Lane  v.  Chandler,  in  the  Excheq- 
uer :  and  in  Tucker  v.  Tucker,  4  B.  A  Ad. 
745;  a  C.  1  N.  &  M.  482.  Littledale,  J^ 
denied  that  Bottomley  9.  Brooke,  was  law; 
and  Parke,  J.,  said,  that  if  tiie  words  ef 
the  statute  had  been  looked  at,  Bottoml^ 
V,  Brooke,  and  Rudge  0.  Birch,  wefuld 
hardly  have  been  decided  as  tiiey 


1  A  defendant  cannot  generally  set  off  a  payment  made  by  him  on  behalf  of  the 
plaintiff,  after  suit  brought    Morrison  v,  Moreland,  15  Serg.  &  B.  61. 
'  A.  made  an  assignment  to  the  plaintiffs,  in  trust,  and,  with  the  proceeds  of  tlia 
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And  it  is  clear,  that  a  judement  recovered  by  a  party  as  trustee,  To  what 
cannot  be  sot  off  against  a  judgment  obtained  against  him  Individ-  2i2w3« 

Nor  can  a  defendant  plead  by  way  of  set-off,  a  bond  debt  of  iwtt. 
the  plaintiff,  which  has  been  assigned  to  the  defendant  by  a  third   ^.^^V^-^ 
person,  to  whom  and  for  whose  use  it  was  originally  given  ;  because 
the  Court  cannot  notice  any  other  than  legal  rights  (p),^ 

And  so,  in  the  case  of  Tucker  v.  Tucker  (q),  the  doctrine  that  nil 
equitable  demand  can  be  set  off  at  law,  was  impugned.  There  **S,  [  ^^9  ] 
gave  a  bond  conditioned  for  the  payment  of  money:  the  obliged 
made  C.  his  executrix  and  residuary  legatee,  and  died :  C.  proved 
the  will,  assented  to  the  bequest,  and  died,  not  having  fully  admin- 
istered :  leaving  E.  executrix  of  the  executrix  C,  in  trust  for  her, 
E/s,  own  benefit.  A  sum  due  on  the  bond  in  the  first  testator's  time, 
remained  unpaid.  C,  during  her  lifetime,  in  consideration  of  a  mar- 
riage about  to  take  place  between  her  and  the  father  of  S.,  gave  A 
bond  to  a  trustee,  conditioned  for  payment  of  a  sum  of  money  to 
the  use  of  S.,  if  C.  should  marry  and  survive  her  intended  husband. 
She  did  marry  and  survive  him  ;  and,  the  money  not  having  been 
paid  in  her  lifetime,  the  trustee's  executor  sued  E.,  the  executrix  of 
C,  upon  that  bond :  and  it  was  held  that,  in  such  action,  the  claim 
of  E.  upon  S.'s  bond  could  not  be  set  off. 

Again :  we  have  seen  that  an  agent  who  has  a  special  interest  ^t^^ 
in  a  contract  made  by  him  for  his  principal,  may  sue  thereoU  in  hid, 
the  agent's,  own  name  ;  but  that  the  claim  of  the  ^gent  is  subser- 
vient to  the  rights  of  the  principal,  or  person  really  and  benefic- 

(o)  See  per  Tindal,  C.  J.,  Brlstowe  v,        (p)  Wake  v.  Tinkler,  16  East,  96. 
Needham,  7  M.  <b  Q.  648,  649.  (3)  4  B.&  Ad.  746. 

goods  assigned,  which  they  were  to  sell,  first,  to  pay  the  costs  and  charges  of  exeout- 
ing  the  trust,  and  then  to  pay  such  creditors  as  should  release  within  sixty  days. 
None  of  the  creditors  released ;  hdd,  that  the  defendant  could  not  set  off  a  note  of 
the  assignor,  against  an  action  by  the  assignee  to  reeoTcr  the  price  of  goods  whioh 
had  belonged  to  the  assignor,  but  sold  by  themselves  to  the  defendants.  Wilmarsh  f>, 
Mountford,  8  Serg.  &  K.  134.  In  this  case,  although  none  of  the  creditors  had  re- 
leased, the  idea  of  a  resulting  trust  to  the  assignor  was  negatived  by  the  circumstaa 
oes,  that  part  of  the  proceeds  were  to  pay  costs  and  charges  on  account  of  the  trust ; 
that  he  might  enlarge  the  time  for  the  creditors  releasing,  if  he  thought  proper,  aAd 
that  it  did  not  appear  that  he  made  any  claim  to  the  money  sought  to  be  recOTt^Bd  ia 
that  suit  See  Barrett  9.  Barrett,  8  Pick.  342 ;  Savage  v,  Davis,  7  Wend.  223.  But 
iae  Raymond  0.  Wheeler,  9  Oowen,  299 ;  Tuttle  v.  Beebe,  8  Johns.  152 ;  Alsop  9, 
Caines,  10  Johns.  396. 

1  A  bond  given  by  th«  plaifttifT  to  A.,  >br  Ift4  tus  0/  JL,  and  ael  payable  to  asstena, 
and  transferred  by  A.  to  the  defendant,  oaanot  be  set  off  in  an  action  on  a  bond  given 
l^  the  defendant  to  the  plaintiff.  Wolf  v,  Beales,  6  Serg.  &  K.  244.  And,  per  Qih- 
son,  J.,  delivering  the  annion  of  the  Court,  "  It  may  be  stated  as  a  general  rule,  that  die 

Serson  having  the  right  of  action  may  set  oft  a  debt  due  to  him  as  trustee,  against  a 
ebt  due  by  him  in  his  own  right.  On  the  other  hand,  where  there  is  not  a  legal 
ri^ht  of  action,  but  there  has  been  an  equitable  assignment  of  the  property  in  the 
thing  in  action,  the  eeehd  que  tnut  may  set  off  his  right  of  property  against  a  demand 
on  him  in  his  own  right ;  and  there  is  no  diffiBTence  in  this  respect,  between  an  ordl- 
nary  bond  transferred  by  an  equkable  assignment,  and  one,  in  which  the  right  of 
action  was,  as  in  tlus  case,  originally  severed  from  the  right  of  property  by  the  terms 
of  the  instrument.  So,  a  debt  to,  or  from,  the  eeehd  que  tnut,  may  be  set  dT  in  an 
action  commenced  against,  or  by,  the  truatee  in  ri^t  of  the  trust.  But  the  ri^t  to 
Bet-off  must  depend  either  on  the  right  of  action  or  the  right  of  property ^  and  here  the 
de&ndaiit  had  neither." 

Ill 
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To  WHAT     ially  entitled  (r).     So,  although  the  agent  may  maintain  the  action 
^^^^    in  his  own  name,  yet  the  demand  is  in  general  subject  to  any  set- 
or  BBTOfv  off  which  the  defendant  may  have  against  the  principal  («).     A.nd 
APPLY.      •  where  goods,  belonging  partly  to  A.  and  partly  to  B.,  were  put  np 
^"-^^v"^^^  at  auction  at  A/s  house,  having  been  entered  at  the  excise  in  A.'s 
name,  and  the  catalogue  stated  them  to  be  all  the  property  of  A. ; 
and  C,  being  a  creditor  of  A.,  purchased  several  of  the  articles, 
without  being  informed  that  part  of  them  were  the  property  of  B. ; 
it  was  holden  that  this  was  such  a  fraud,  that,  under  the  circum- 
stances, the  purchaser  was  entitled  to  set  off,  in  an  action  brought 
by  the  auctioneer,  the  debt  due  to  him  from  B.  against  the  price  of 
the  goods  of  A.  (t). 

On  the  other  hand,  where  a  principal  has  allowed  his  factor  or 
agent  to  appear  to  be  the  true  owner  of  the  goods,  and  to  sell  them 
as  his  own  (u)  ;  and  the  purchaser  did  not  know,  and  had  not  the 
means  of  knowing  that  the  goods  were  not  the  agent's ;  the  prin- 
cipal cannot  sue  for  the  price,  without  giving  the  purchaser  the  ben- 
efit of  any  set-off  he  may  have  acquired  against  the  agent  individ- 
ually (v).  But  where  a  factor  sells  as  factor,  whether  in  his  own 
t  *750  ]  name  or  not,  the  purchaser  cannot,  in  an  **action  by  the  principal, 
set  off  a  debt  due  to  him  from  the  factor  (w). 

So  it  has  been  held  that  where  a  town  agent,  an  attorney,  is  sued 
by  a  client  of  his  principal,  for  the  recovery  of  money  received  by 
him,  the  town-figent,  in  a  particular  cause  (x)  ;  he  has  no  right  to 
deduct  from  such  money,  the  general  balance  due  to  him  from  the 
principal :  but  only  the  costs  in  the  particular  suit  conducted  by 
him,  the  town-agent,  for  the  client,  and  in  which  the  money  was  re- 
covered (y). 

Srtoffin  3.  The  statute  12  &  13  Vict,  c.  106,  s.  171,  enacts,  ''that  where 
-t^ri—  t^cre  has  been  mvtiuil  credit  given  by  the  bankrupt  and  any  other 
person,  or  where  there  are  mvtiuil  debts  between  the  bankrupt  and 
any  other  person,  the  Court  shall  state  the  account  between  them  ; 
and  one  debt  or  demand  may  be  set  against  another,  notwithstand- 
ing any  prior  act  of  bankruptcy  committed  by  such  bankrupt  before 
the  credit  given  to,  or  the  debt  coiitra<;ted  by  him ;  and  what  shall 
appear  due  on  either  side,  on  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively;  and  everg 
debt  or  demand  hereby  made  provable  against  the  estate  of  the  bank- 
rupt, may  also  be  set  off  in  manner  aforesaid  against  such  estate : 
provided  that  the  person  claiming  the  benefit  of  such  set-off  had  not, 

(r)  Ante,  208,  212,  213.  George  v.  Glaggett,  Peake,  Add.  Ca.  131 ; 

(a)  Jarvis  r.  Chappie.  2  Chit.  R.  387 ;  Carr  v.  HinchclifFe,  4  B.  &  C.  547 ;  &  C.  f 

Coppin  V.  Craig,  7  Taunt.  213.    Where  a  D.  &  R.  42. 

debt  due  from  the  principal  cannot  be  (w)  Fish  v.  Kempton,  7  C.  Bw  6S7 ;  13 

set  off   against  the   agent's   claim,  see  L.  J.,  C.  P.  206. 

Drinkwater  v.  Goodwin,  Cosnrp.  2d  I,  256*;  (z)  ^uch  an  action,  howeyer,  is  not  in 

Knssell  on  Factors,  249»  general  maintainable ;    Bobbins  v.  F^Mk- 

(0  Coppin  V,  Craig,  7  Taunt.  243.  nell,  11  Q,  K  248. 

hit)  See  Addington  v.  Magan,  10  C.  B.  (y)  Moody  9.  Spencer,  2  D.  &  R.  6 ; 

576 ;  20  L.  J.,  C.  P.  82.  White  v.  Royal  Exchange  Assurance,  7 

(v)  Purchell  v.  Salter,  1  Q.  B.  197 ;  Moore,  249;  S.  C.  1  Bing.  2a 
Pigeon  9.    OBbome,    12    A.    &  £.  715; 
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when  such  credit  was  given,  notice   of  an  oust  of  havkruftcy  by  such  Iw  oam 
bankrupt  committed  (z)."  R^^f 

This  enactment,  it  will  be  observed,  extends  the  right  of  set-oflF  v^-^^^-L/ 
in  the  cases  to  which  it  applies,  considerably  beyond  the  limits  to 
which  that  right  can  be  carried  in  ordinary  cases  ;  for,  under  it,  aset- 
ofiF  is  allowed,  not  only  where  there  are  mutual  debts  between  the 
parties,  but  likewise,  where  there  are  merely  mutual  credits.  And, 
accordingly,  where  the  contest  is,  not  between  two  parties,  as  to  what 
debts  may  be  set  oflf  by  one  of  them  against  the  other ;  but  be- 
tween the  assignees  of  a  bankrupt  and  some  one  who  claims  to  set 
off  a  cross  demand  against  his  estate, — it  frequently  becomes  a 
question,  whether  a  particular  state  of  dealings  does  or  does  not 
amount  to  a  mutual  credit,  so  as  to  entitle  the  party  to  such  set-off. 

^The  leading  rule  on  this  subject  is,  that  mutual  credits,  to  be  L*^^^  3 
within  the  meaning  of  the  bankrupt  laws,  must  be  such  credits  as  ^^i"* 
will  terminate  in  debts  (a) :  or,  perhaps,  as  has  been  well  observed,  credlta 
the  true  principle  in  such   cases  is,  that  the   statute  applies,  not  within  th« 
merely  to  credits  which  must,  ex  necesfdtate,  terminate  in  debts ;  but  *^ 
to  all  credits  which  have  a  natural  tendency  to  terminate  in  debts, 
and  not  in  claims  differing  in  their  nature  from  debts  (b).     And  the 
following  cases  will  serve  to  illustrate  the  manner  in  which  this 
rule  is  to  be  applied. 

First,  it  is  held,  that  a  set-off  cannot  be  pleaded  under  the  bank- 
rupt act,  where  the  action  is  for  unliquidated  damages  merely  (c). 

But  it  is  held,  that  the  acceptance  of  a  bill  of  exchange  by  the 
defendant,  for  the  accommodation  of  the  bankrupt,  is  a  credit  within 
the  meaning  of  the  statute  (d). 

So,  an  agreement  to  accept  a  bill  of  exchange,  in  payment  for 
goods  sold  and  delivered  by  the  bankrupt  to  the  defendant,  has  been 
held  to  create  such  a  credit  as  was  intended  by  the  statute.  And 
accordingly,  in  an  action  by  the  assignees  of  a  bankrupt  against 
the  defendant,  for  not  accepting  bills  of  exchange  pursuant  to  such 
an  agreement ;  it  was  held,  that  the  latter  might  set  off  a  debt 
due  to  him,  for  money  lent  to  the  bankrupt  before  his  bankrupt- 
cy («). 

So,  where  to  an  action  for  money  had  and  received  to  the  use  of 
the  assignees  of  J.  S.,  the  defendant  pleaded,  that  before  notice  of 
the  bankruptcy  he  indorsed  a  bill  for  the  accommodation  of  J.  S., 
and  discouuted  another  for  him,  both  of  which  he  was  obliged  to 
take  up  after  the  bankruptcy ;  and  that,  before  the  bankruptcy,  J. 
8  lent  him  a  cheque,  the  proceeds  of  which  he  received  aft^r  the 
bankruptcy,  which  was  the  same  money  now  sued  for,  and  against    . 

(z)   This  section  is  subetantiaUj  the  day. 

same  as  the  6  Geo.  4,  c.  16,  s.  dO,  on  (a)  Per  Cur.,  Rose  v.  Hart,  8  Taunt, 

which  the  greater  number  of  the  oases  499,  506. 

quoted  below  were  decided.    And  as  the  (b)  2  Smith,  L.  C.  180. 
6  Geo.  2,  c.  30,  s.  28,  was  likewise  framed  -     (c)  BeU  v.  Cary,  8  C.  B.  887. 

in  the  same  terms  as  the  above  enact-  (d)  Bittleston  v.  Timmis,  1  C.  B.  889, 

ment,  with  respect  to  the  balance  only  398;  Russell  v.  Bell,  8  M.  &  W.   277; 

being  the  debt,  the  decisions  which  took  Smith  v.  Hodson,  4  T.  R.  211. 

place  under  the  latter  statute  may  be  re-  (e)  Gibson  v.  Bell,  1   Soott,  712 ;  and 

l^urded,  so  far  as  this  question  is  oon-  see  Groom  v.  West,  8  A.  &  E.  758. 
eemed,  as  being  good  law  at  the  present 
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Im  o^n  wbich  he  claimed  to  set  off  the  amount  of  the  dishonored  bills :  this 
OF  »AN^-  ^gg  }^qI^  to  be  a  good  plea  (/).  And  where  bills  had  been  indorsed 
in  blank  by  E.  &  Go.  to  the  defendants,  who  were  their  bankers,  for 
the  purpose  of  their  being  discounted ;  and,  before  the  bills  became 
due,  £.  &  Co.  became  bankrupt, — the  defendants  having  then  in 
their  hands  a  sum  of  money  belonging  to  E.  &  Go.  much  less  than 
the  amount  of  the  bills ;  and  the  assignees  of  E.  &  Co.  sued  the  de- 
fendants to  recover  the  money  of  £.  &  Co.  which  was  so  in  their 
[  ^52  ]  hands,  ^as  aforesaid :  it  was  held,  that  the  defendants  were  entitled, 
as  indorsees  of  the  bills,  to  set  them  off  in  that  action  (g). 

So  the  holder  of  a  bill  or  note  of  a  bankrupt,  is  entitled  to  set 
off  the  amount  against  a  debt  due  from  him  to  the  estate,  although 
he  did  not  take  up  the  instrument  until  after  the  bankraptcy, 
provided  he  held  it  any  time  before  4he  bankruptcy  occurred  (A). 

But  a  mere  agreement  to  indorse  a  bill  of  exchange  to  the  bank- 
rupt, does  not  creat*)  a  credit  within  the  statute  (t). 

So  the  holder  of  a  bill  or  note,  to  be  within  the  statute,  must  not 
be  ^  mere  agent  or  trustee,  holding  it  for  the  benefit  of  a  third  per- 
son ;  for  the  statute  does  not  authorize  a  set-off  where  the  debt, 
though  legally  due  to  the  debtor  from  the  bankrupt,  and  recoverar 
ble  by  him  in  a  cross  action,  would  not  be  recovered  for  his  own 
benefit  (jf).  Thus,  where,  in  an  action  by  the  assignees  of  a  bank* 
rupt  for  the  price  of  a  phaeton,  which  had  been  sold  by  the  bankrupt 
to  the  defendant  on  the  terms  of  paying  for  it  in  ready  money,  the 
latter  sought  to  set  off  a  dishonored  acceptance  of  the  bankrupt,  in 
which  be,  the  defendant,  had  no  interest,  but  which  he  had  obtained 
from  the  holder,  in  order  that  he  might  use  it  for  this  purpose:  it 
was  held,  that  such  acceptance  could  not  be  made  the  subject  of  a 
qiet-off  under  a  statute  (k).  And  where  A.,  the  holder  of  a  bill,  re- 
turned it  to  his  indorser  before  the  bankruptcy  of  the  acceptor,  and 
entirely  closed  the  account  and  transaction  as  to  such  bill  with  the 
indorser :  it  was  held,  in  an  action  by  the  assignees  of  the  acceptor 
against  A.,  that  the  latter  could  not,  by  taking  back  the  bill  from 
the  indorser,  for  the  purpose  of  claiming  credit  for  the  amount,  set 
off  the  same  against  a -debt  due  from  him  to  the  bankrupt  before 
his  bankruptcy  (Q. 

But  the  provisions  of  the  statute,  as  to  mutual  credit,  are  not 
confined  to  those  cases  only  in  which  there  have  been  money  trans- 
actions between  the  parties;  for  such  a  credit  may  arise  by  the  de- 
livery of  goods  by  the  bankrupt  before  his  bankruptcy,  to  a  peraon 
to  whom  ho  is  indebted  at  the  time  of  such  delivery.  Thus  where 
C,  the  bankrupt,  was  indebted  to  F.,  and  had  intrusted  him  with 

(/)  Hnlme  v.  Mugglestone,  S  M.  &  W.  Fmdlay,  9  B.  ^  a  744 ;  Dickson  v.  CtM, 

do.  1  B.  ^  Ad.  343 ;  Piokaoa  v.  IBrui^  6  T. 

(a)    Alsager  v.  Currie,    12  M.  &  W.  R.  57. 

il. 


(A)  Collins  V.  Jonos,  10  R  A;  C.  777 ;  (J)  Per  Car.,  Foster  v.  Wilson.  12  M. 

Bolland  v.  Nash.  S  B.  <&  i\  105;  OTerrul-  is  W.  191,  204. 

ipg  JBxparU  Hale,  8  Ves.  304.    See  for-  (k)    Lackington  v.  Coombes,  8  Sooil, 

ther,  for  cases  as  to  mutual  credit.  Key  v.  312. 

Flint,  8  Taunt.  21 ;  1  Pwanst  30 ;  ^  (j)    Belcher  v.  Lloyd,  la  Bini^  310 ; 

varU  Wsffstaffe,  18  Vet.  65 :  Boohaiian  v.  Fair  v.  MTver.  liT  East.  180. 
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his  sbare  or  interest  in  a  string  of  pearls,  to  be  sold  by  F.,  and  the  br  oaw 
profit  on  such  share  to  be  paid  to  C. ;  and  *F.  sold  the  pearls  after  ^^"^ 
C.'s  bankmptcj :  it  was  held,  in  an  action  by  the  assignees  of  C.    ^^^-^J^^ 
to  recover  against  F.  for  his  share  of  the  profit,  that  F.  was  pro»  r  07 Kg  l 
tected  from  that  claim  by  the  clause  of  mutual  credits  (m).     To  the  ^  -' 

same  efPect  is  the  case  of  Olive  v.  Smith  (n).  And  in  a  subsequent 
case,  in  which  the  goods  themselves  were  not  intrusted  by  the  bank- 
rupt to  his  creditor,  but  where  goods  were  consigned  by  the  bank- 
rupt to  a  third  party,  under  an  arrangement  between  the  former 
and  his  creditor,  whereby  the  proceeds  of  such  goods  must  necessarily 
pass  through  the  hands  of  the  creditor :  it  was  held  that  this  was  a 
ease  of  mutual  credit  within  the  act  (0). 

80,  by  the  express  words  of  the  statute,  any  demand  proveable 
under  the  fiat  may  be  made  the  subject  of  a  set-off  thereunder. 
And,  accordingly,  it  is  held,  that  a  claim  on  a  guaranty  for  a  sum 
certain,  may  be  so  set-off;  because  when  such  sum  is  due,  the  claim 
is  proveable  as  a  debt ;  and  before  it  is  due,  it  is  proveable  as  a  debt 
to  become  due  on  a  contingency  (p). 

But  where  A.,  B ,  and  0.  dissolved  partnership,  there  being,  at 
that  time,  due  from  the  firm  to  one  H.,  a  sum  of  51,89H.  12«.,  and 
from  A.  to  the  firm  the  sum  of  Q,8l7l  9s.  Sd. ;  and  it  was  agreed 
that  A.  should  pay  to  B.  and  G.  the  debt  due  from  him  to  the  firm, 
and  that  B.  and  G.  should  keep  the  stock  and  assets  of  the  firm, 
and  should  pay  H. ;  but  B.  and  G.  became  bankrupts  whilst  the 

freater  part  of  H/s  debt  still  remained  unpaid :  it  waiT held,  that 
./s  liability  to  pay  H.  was  in  the  nature  of  a  guaranty,  in  respect 
of  which  he  might  never  be  called  upon  to  pay  anything ;  and  that, 
consequently,  it  could  not  form  the  subject  of  a  mutual  credit  (q). 

And,  as  is  the  case  under  the  statutes  of.  set-off,  it  is  held,  that  Demands 
the  demands  in  respect  of  which   a  set-off  is  claimed  under  the  must  be 
Bankrupt  Act,  must  be  due  in  the  same  right.     Thus,  to  ah  action  ^^^  '^  ^^^ 
for  money  had  and  received  to  the  use  of  the  assignees,  the  defend-  "^^^  '  ^ 
ant  cannot  plead  a  set-off  for  money  due  to  him  from  the  bank- 
rupt (r). 

And  so  where  A.,  who  was  tenant  of  certain  premises  to  B.,  let 
them  to  G.,  and  afterwards  became  bankrupt;  and,  at  the  time  of 
the  bankruptcy,  there  was  an  arrear  of  rent  due  from  G.  to  A. :  it  was 
held  that  C.  could  not,  in  an  action  by  the  assignees  of  A.  to  re- 
cover that  rent,  set  off  a  sum  paid  by  him,  G.,  ^to  B.,  under  a  dis-  r  0754  1 
tress  for  rent  which  accrued  due  from  A.  to  B.,  after  the  bankruptcy, 
in  respect  of  the  same  premises  (s). 

But  where  the  plea,  whilst  it  confesses  the  receipt  of  money  to 
the  use  of  the  assignees,  shows  how  their  title  to  that  money  arose, 
viz.  out  of  a  credit  given  by  the  bankrupt, — a  credit  given  to  the 
bankrupt  may  be  pleaded  by  way  of  set-off  under  the  act;  because 

(my  Freneli  0.  Fenn,  Cooke,  B.  L.  636.  see  Sampson  r.  Barton,  3  B.  &  B.  S9 ; 

(n)  5  Taunt  56.  Arbouin  9.  Tritton,  Holt,  408 ;  Wood  v. 

(0)  Easum  v.  Cato,  /$  B.  &  Aid.  861.  Dodeson,  2  M.  d^  9.  195. 
(p)  Re  Willis,  4  Xzch.  5S0 ;  19  L.  J.,        (r)    Groom  v,  Mealej,   2  Soott,  171 ; 

£«eh.  80,  82.  Wood  «.  Smith,  4  M.  &  W.  525. 
(g)  iMott «.  Hiaka„  7  BDOlt,  7X5;  md       (t)  Qraham.9.  Allaoiip,  3  Bzoh.  ISIl 
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it  will  then  appear  that  the  debt  sued  for,  and  the  debt  set  off,  were 
respectively  dae  to  arid  from  the  estate  (t).  And  so,  in  the  case  of 
Kinder  v.  Butterworth  (u),  it  was  agreed  by  the  CJourt,  that  where 
the  debt  sued  for,  and  the  debt  set  off,  both  aoerued  after  the  act  of 
bankruptcy,  such  a  set-off  would  be  valid,  although  the  declaration 
was  for  money  had  and  received  to  the  use.  of  the  plaintiffs,  as  as- 
signees. 

So,  in  order  that  the  case  may  be  protected  as  one  of  mataal 
credit  under  the  act,  it  must  appear  that  such  mutual  credit  existed 
at  the  time  of  the  bankruptcy  (v). 

And,  by  the  express  words  of  the  act,  it  must  also  appear,  that 
the  party  who  claims  the  set-off,  had  not,  when  the  credit  was  given, 
any  notice  of  a  previous  act  of  bankruptcy  by  the  bankrupt  com- 
mitted (w). 


4.  Set-off  must  now,  in  all  cases,  be  specially  pleaded  (x). 

And  the  defendant  must  in  general  give  the  same  evidence  in 
support  of  a  plea  of  set-off,  as  he  would  be  bound  to  give  if  he  were 
suing  for  the  recovery  of  the  debt  claimed  to  be  due  to  him. 

Formerly,  where  the  amount  proved  under  a  plea  of  set-off  pleaded 
to  the  whole  declaration,  did  not  cover  the  plaintiff's  demand,  the 
defendant  could  not  have  a  verdict  on  the  plea  for  the  amoant 
proved,  but  it  went  merely  in  reduction  of  damages  (y).  And 
where,  in  debt  for  money  had  and  received,  and  on  an  account  stated, 
to  the  amoilint  of  192.  10«., — the  claim  in  the  particulars  of  demand 
being  for  62.  10«.  for  money  lent, — the  defendant  pleaded  a  set-off 
of  502. ;  but  at  the  trial  he  proved  a  set-off  of  62.  10<.  only:  it  was 
held  that  he  was  not  entitled  to  the  verdict  (z).  But  now,  by  the 
15  &  16  Vict.  c.  76,  s.  .75,  pleas  of  set-off  are  to  be  taken  distriba- 
tively ;  and  "  a  verdict  shall  pass  for  the  defendant  in  respect  of  so 
[  ^755  J  much  of  the  causes  ^of  action  as  shall  be  answered,  and  for  the 
plaintiff  in  respect  of  so  much  of  the  causes  of  actien  as  shall  not 
be  so  answered." 

If,  to  a  plea  of  set-off,  the  plaintiff  reply,  "  that  he  was  not  nor 
is  indebted,  &c. ;''  he  may,  under  this  replication,  prove  that  the 
amount  claimed  as  a  set-off  has  been  paid  (a).  But  he  can  not  do 
this,  if  he  merely  reply  that  he  "  never  was  indebted  (b)J' 

So  it  is  a  good  replication  to  a  plea  of  set-off  that,  after  plea 
pleaded,  the  plaintiff  paid  the  debt  (e). 

But  the  plaintiff  cannot  give  in  evidence,  under  the  replication 
of  nil  debet  to  a  plea  of  set-off,  his  discharge  under  the  Insolvent 
Debtors'  Act ;  and  he  must,  therefore,  reply  the  same  specially  (d). 

Where  the  set-off  is  upon  a  bond,  it  must  be  pleaded  speciallj  in 


(t)  Bittleston  v,  Timmis,  1  C.  B.  839,    and  see  15  &  16  Viet.  o.  76,  ached.  No.  41. 


(y)    Rodgers  v.    Mavr,    15    AL    ^  W. 
444. 

(2)  Roohe  V,  Champion,  1  Ezch.  10. 


399,  400. 

(m)  (>B.  &C.  42. 

(v)  Boyd  V.  Mangles,  16  M.  &  W.  337, 
344. 

(w)  See  as  to  this  Dickson  v.  Cass,  1  B. 
&  Ad.  343.  (6)  MiUer  V.  Atlae,  3  Ezch.  799. 

(x)  Reg.  Gen.'  H.  T.  4  Will.  4,  s.  1,  r.  3 ;        (c)  ^ton  v.  Littledale,  4  Ezoh.  159. 
Graham  «.  Partridge,   I   M.  ft  W.  395 ;        id)  Ford  v,  I>omfi»d,  3  Q.  &  683. 
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(a)    Stockbridge  v.  Sussams,  3  Q.  B. 
9. 
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bar ;  and  the  plea  must  aver  how  much  is  really  due  thereon  for  Pleadiko, 
principal  and  interest  (e).     And  the  plaintiflF,  in  his  replication,  may  ^ 
either  deny  the  bond,  by  pleading  non  est  factum,  or  he  may  plead  ^•^'^''"^^ 
a  discharge  thereof;  or  he  may  traverse  that  he  owes  so  much  there- 
on as  is  stated  in  the  plea;  and  this  traverse  is  good,  although  the 
sum  alleged  to  be  due  be  stated  in  the  plea  under  a  mddicet  (/). 

If  the  defendant  do  not  deliver  particulars  of  his  set-off,  pursu- 
ant to  a  judge's  order  made  in  that  behalf,  he  cannot  give  evidence 
of  the  same  at  the  trial  {g). 

Where  there  are  cross  demands,  and  the  defendant  pleads  a  set- 
off, the  plaintiff  is  not  obliged  to  prove  the  whole  of  his  account  in 
the  first  instance,  but  he  may  prove  only  the  balance  which  he 
claims ;  and,  after  the  defendant  has  proved  his  set-off,  the  plaintiff 
may  prove  other  parts  of  his  account,  to  show  that  a  larger  sum 
was  due  (k). 

Where  the  defendant  pleads  a  set-off,  but  does  not  appear  at  the 
trial  to  offer  evidence  in  support  of  it,  the  plaintiff  may  either  take 
a  verdict  for  the  whole  sum  he  proves  to  be  due  to  him,  subject  to 
be  reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  debt 
intended  to  be  set-off:  or,  it  is  said,  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on  the  postea,  as  a  founda- 
tion for  the  Court  to  order  a  stay  of  proceedings,  if  another  action 
shall  be  brought  for  the  amount  of  the  setroff  (t). 

^he  County  Court  Act  {J)  does  not  apply  to  cases  wheYe  the  debt  [  ^766  ] 
was  originally  above  the  limited  amount,  but  has  been  reduced  un- 
der it  by  means  of  a  set-off  (i). 

11.  Infancy. 

We  have  aliready  treated  of  the  capacity  of  an  infant  to  contract, 
and  of  the  cases  in  which  he  is  liable  upon  his  contracts  (Q ;  and  it 
now  remains  for  us  to  state,  shortly,  the  mode  of  taking  advantage 
of  this  defence. 

An  infant  defendant  must,  in  all  cases,  appear  and  defend  by  Must  ap- 
guardian  (m);^  and,  where  judgment  is  given  against  the  infant,  he  pear  by 

goardiMU 

(e)  Ante,  739.  Beswick  v.  Capper,  lb,  669  ;  and  see  Pitts 

(/)  Symmons  v.  Knox,  3  T.  R.  65;  v.  Carpenter,  Str.   1191;  Fitzpatrick  v. 

Gnmwood  ».  Barrit,  6  T.  R.  460.  Pickering,  2  Wils.  68;  M'Oollam  v.  Carr, 

{g)  Young  v.  Geiger,  6  C.  B.  553;  lb-  1  R  &  P.  223 ;  Cook  ©.  Johnson,  2  Price, 

bett  t».  Leaver,  IG  M.  &  W,  770.  19;  Gobed  v.  Birt.  2  Chit.  394 ;  Cottle  v. 

(A)  Williams  v.  Davies,*  1  C.  &  M.  464.  Langman,  9  Moore,  626. 

(i)  Laing  v.  Chatham,  1   Camp.  262 ;        {I)  Ante,  135—148. 
Chapman  v.  Druuning,  1  Chit  178 ;  Tidd,        (m)  And  an  infant  plaintiff  must  sue 

9th  edit.  668.  by  proehein  ami  or    guardian ;    2   Wms. 

(/)  9  &  10  Vict  c.  96.  Saund.  117  /,  note  (1) ;  Tidd,  9th  ed.  99. 

(k)  Woodhams  v,  Newman,  7  C.  B.  654 ; 


1  Comstock  V.  Carr,  6  Wend.  626;  Alderman  »,  Tirrell,  3  Johns.  418;  Bustard  v. 
Gates,  4  Dana,  429,  436  ;  Cook  v.  Totton,  6  lb.  103;  Knapp  v.  Crosby,  1  Mass.  479 ; 
Clarke  r.  Oilmanton,  12  N.  Hamp.  616, 617. 
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Plea  oil 

EYidenoe 
under  plea 


Ikfavot.  may  assign  his  appearance  by  attorney  as  a  groand  <^  error  (n).^ 
So,  the  guardian  must  be  admitted  before  plea  (p),  and  the  admii- 
sion  must  be  stated  in  the  plea  (p). 

But  if  the  defendant  be  of  full  age  at  the  time  he  appears  and 
pleads  his  infancy,  he  may  appear  and  plead  by  attorney. 

Infancy  must  now,  in  all  cases,  be  pleaded  specially  (q). 

If,  to  a  plea  of  infancy,  the  plaintiff  reply»  denying  the  infancy, 
it  is  incumbent  on  the  defendant  to  prove  his  infancy ;  evidence  (£ 
this  fact  being  more  peculiarly  within  his  own  power  (r). 

And  the  defendant  may  establish  his  infancy  by  calling  persons 
who  can  speak  to  the  time  of  his  birth ;  or  by  declarations  on  the 
subject,  made  by  deceased  members  of  his  family  («).  But  an  en- 
try in  a  parish  register  of  baptisms,  as  to  the  time  of  the  birth  of 
a  child,  is  not  evidence  of  its  age  (t). 

If  the  plaintiff  reply  that  the  goods,  &c.,  were  necessaries,  no 
evidence  of  the  infancy  need  be  given;  bnt  it  lies  upon  the  plain- 
tiff to  prove  the  defendant's  rank  and  situation  in  life,  and  that 
the  gooids,  &C.,  were  suitable  to  his  means  and  station  (u). 

And  so,  where  the  plaintiff  replies  a  ratification  by  the  defend- 
ant after  he  attained  the  age  of  twenty-one»  the  plaintiff  need  only, 
[  ^57  ]  in  the  first  instance,  prove  the  defendant's  promise ;  and  it  ^lies  on 
the  latter  to  prove  his  infancy  (z).  But  such  subsequent  promise 
will  not  be  of  any  avail  to  the  plaintiff,  unless  it  appear  to  have 
been  made  before  the  commencement  of  the  action  (y). 

The  nature  of  the  confirmation,  which  is  necessary  in  order  to 
establish  the  defendant's  liability  in  such  a  case,  has  been  already 
fully  considered  (z). 
Costs.  Costs  are  payaole  by  an  infant  defendant  (a). 


firidence 
under  re- 
plication. 


12.  Coverture. 

The  incapacity  of  married  women  to  contract,  and'  the  exceptions 
to  the  general  rule  on  this  subject,  have  been  already  noticed  (&). 
And  a  woman  defendant,  who  has  declared  herself  to  be  a  feme 


(n)  Per  Abbott,  0.  J.,  Bird  v.  Pecg,  d 
B.  &  Aid.  418.  419 ;  Fresoobaldi  v.  Kinas- 
ton,  2  Stra.  784;  2  Wma.  Saund.  117/,  n. 

S),  212  a,  4,  5.  But  the  plainiiff,  if  he 
il  in  the  action,  cannot  maintain  error 
on  thlB  groand ;  Bird  c.  Pegg,  6  B.  &  Aid. 
418. 

(o)  See  Tidd,  9ih  edit  99. 
{p)  2  Saund.  217  a,  n.  (l). 
Iq)  Reg.  Gen.  H.  T.  4  Will.  4,  s.  1,  r.  3. 
For  the  form  of  plea,  &o.,  see  Chit  jun. 
PL,  2nd  edit.  329—332. 
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(r)  Borthwick  v,  CarrutherB,  1  T.  R. 
8. 


(«)  Boscoe  on  £y.  325. 


(0  Wihea  v.  Lair,  3  8««ric  S8 ;  Rex*. 
Clapham,  4  C.  &  P.  29.  As  to  eridence 
bj  non-parochial  registers,  see  3  &  4  Viet 
c92. 

lu)  See  ante,  136—143. 

(z)  Borthwick  9.  Carrathers,  9f^^  aad 
see  Hartley  v.  Wharton,  1  A.  &  E.  034 

(y)  Thornton  v.  niingworth,  2  BL  ft  C 
824 ;  S.  G.  4  D.  <fe  &  545. 

(2)  Ante,  145. 

\a)  Tidd,  9th  edit  101,  citing  Axdet- 
son  V,  Warde,  Dj,  104 ;  Hkmlen  9.  Htm- 
len,  1  Bulstr.  189 ;  Gardiner  v.  Holli  3 
Str.  1217. 

(6)  Ante,  152—172. 


Arnold  r.  Stanford,  14  Johns.  417 ;  Mockej  «.  Greiy»  2  Johns.  192 ;  Majnaid 
Downer,  13  Wend.  575. 
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9ole,  and,  as  sncli,  has  executed  deeds,  and  maintained  actions,  is  not,  Coyjcbtubi 
therefore,  estopped  from  setting  up  the  defence  of  coverture  (c).  v^'-n^^^/ 

If  a  married  woman  sue  alone,  upon  a  contract  made  before  mar- 
riage, the  marriage  should  be  pleaded  «h  abatement  (d).  But  the 
marriage  of  a  woman,  plaintiff  or  defendant,  pending  a  suit,  does 
not  cause  the  action  to  abate  (e). 

So  if  a  married  woman  draw  a  bill  on  A.,  which  he  accepts ;  and 
she  afterwards  indorses.it  toB.,  and  B.  sues  A.  on  the  bill,  A.  can- 
not plead  the  coverture  of  the  drawer  as  a  defence  to  that  action  (/). 

If  the  defendant  be  married  at  the  time  of  pleading,  she  must 
plead  in  person,  and  not  by  attorney  (ff). 

Coverture  must  be  pleaded  specially.  Pl«»  of. 

Of  course,  it  is  for  the  defendant  to  prove  her  marriage,  if  it  be  Evidence 
denied  (/*) ;  and  this  may  be  done,  either  by  producing  an  examined  ^^^^^  V^^ 
copy  of  the  register,  and  proving  her  identity,  that  is,  that  she  is 
the  person  described  in  the  register  (i)  ;  or  by  the  testimony  of  par- 
ties who  were  present  at  the  ceremony ;  aud  this  without  showing 
the  publication  of  banns,  or  a  license  to  marry.  And,  indeed,  if  it 
be  shown  that  the  defendant  and  the  person  alleged  in  the  plea  to 
be  her  husband,  have,  for  a  length  of  time,  cohabited  as  husband 
and  wife,  this,  of  itself,  is  evidence  to  go  to  the  jury  in  proof  of 
their  being  married  (k), 

^But  as  there  is  no  presumption  of  law  that  a  person  is  alive,  [  *768  ] 
who  has  been  absent  and  not  heard  of  for  seven  years,  by  those  who 
would  naturally  have  heard  of  him  had  he  been  alive  (t) ;  it  is  in- 
cumbent on  the  defendant,  in  such  a  case,  not  only  to  prove  the  fact 
of  her  marriage,  but  also  to  prove  that  her  husband  was  alive,  with- 
in seven  years  preceding  the  time  when  the  contract  was  entered 
into  (m), 

13.  BanV^ptcy  and  Certificate. 

The  law  of  bankruptcy  as  it  effects  a  contract,  and  the  nature 
and  effect  of  contracts  With  uncertificated  bankrupts  and  their  as- 
signees, have  been  already  discussed  (n) :  and,  accordingly,  it  now 
remains  for  us  only  to  consider,  how  the  defence  of  bankruptcy 
must  be  pleaded  and  proved. 

By  the  12  &  13  Vict,  c.  106,  s.  205,  "  Any  bankrupt  who  shall,  Bankrupt- 
after  his  certificate  shall  have  been  allowed,  be  arrested,  or  have  ^^^^ 
any  action  brought  against  him  for  any  debt,  claim,  or  demand,  prov- 
aile  under  his  bankruptcy,  shall  be  discharged  upon  entering  an  ap- 
pearance, and  may  plead,  in  general,  that  tiie  cause  of  action  accrued 

(c)  DaTcnport  p.  Nelson,  4  Camp.  26.  (k)  Woodgate  ©.  Potts,  2  C.  &  K.  457  ; 

(rf)  Ante,  161.  Leader  v.  Barry,  1  Esp.  353;  Key  v,  Duch- 

(e)  16  &  16  Vict.  c.  76,  a.  141.  esse  de  Pienne,  3  Camp.  123. 

(/)  Smith  V.  Marsack,  6  C.  B.  18G ;  a  (l)  Doe  v.  Jcsson,  6  East,  80,  86;  Poo 

C.  18  li.  J.,  C.  P.  65.  d.  France  v.  Anlrews,  15  Q.  B.  756,  760. 

(y)  2  Saund.  209  c.  (m)    Corbett  v.   Poelnitz,    1   T.  R.   6 ; 

{h)  Proof  of  plaintiJTt  marriage ;  Wil-  Hopewell  v.  De  Pinna,  2  Camp.  113  ;  Doe 

aon  V.  Mitchell,  3  Camp.  393.  v.  Griffin,  16  East,  293. 

(0  See  2  Ph.  £t.,  Ch.  12,  s.  3  ;  2  Stark.  (n)  Ante,  174—185. 
Et,,  tik  "  Marriage.'' 
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Banksuft-  })efoTe  he  became  bankruptt  ai^d  may  give  ibis  act  and  the  speeial 

cT  AND  matter  in  evidence ;  and  such  bankrupt's  certificate  shall  be  suffi- 
cient evidence  of  the  trading,  bankruptcy,  fiat,  or  petition  for  adju- 
dication, and  other  proceedings  precedent  to  the  obtaining  of  audi 
certificate  (o). 

^w  plea4Jp  ^jjj  ^^Q  general  plea  of  bankruptcy  may  be  pleaded  to  any  action 
for  the  recovery  of  a  debt,  or  demand,  contracted  before,  though 
not  payable  until  after  the  act  of  bankruptcy ;  or  of  a  debt  band 
fide  contracted  and  payable,  after  the  act  of  bankruptcy,  but  which 
is  provable  by  virtue  of  the  provisions  before  mentioned  (p).  So, 
if  the  certificate  were  obtained  after  declaration,  but  before  plea,  it 
would  be  sufficient  to  rely  upon  the  general  plea  given  by  the  statr 
ute,  without  pleading  the  bankruptcy  specially;  that  is,  without 
setting  forth  all  the  proceedings  (q).     But  where  both  the  bankrupt- 

[  *759  ]  cy  and  the  certificate  are  *af  ter  action  brought,  the  plea  must  be 
special  (r) ;  and  it  should  be  pleaded  puis  darrein  conHntiance{s). 

Bankrupt-       By  the   15  &  16  Vict,  c  76,  s.  142,  it  is  enacted,  that  the  bant 

^ofpUin.  ruptcy  of  the  plaintiff  in  any  action  which  the  assignees  might 
maintain  for  the  benefit  of  the  creditors,  shall  not  be  pleaded  in  bar 
to  such  action,  unless  the  assignees  shall  decline  to  continue,  and 
give  security  for  the  costs  thereof,  in  the  mode  prescribed  by  that 
section. 

How  plead.  And  where  the  bankruptcy  of  the  plaintiff  can  beset  up  as  a 
defence,  the  plea  must  set  forth  all  the  proceedings  in  bankrupt- 
cy (t). 

Replica-  The  plaintiff  cannot  reply  specially,  to  a  general  plea  of  the  de- 

^^^  fondant's  bankruptcy :  but  in  such  case  he  has  merely  to  take  issue 

thereon  ;  and,  under  such  issue,  he  may  give  in  evidence  any  special 
matter,  to  show  the  invalidity  of  the  certificatef  or  to  defeat  or  avoid 
its  operation,  either  on  the  grounds  mentioned  in  the  act  (it),  or  on 
account  of  fraud  (z). 

But  to  a  plea  of  the  bankruptcy  of  the  plaintiff,  the  defendant 
may  reply  matter  which  shows,  that  he  is  suing  merely  as  a  trustee 
for  third  parties,  in  whom  the  cause  of  action  has  become  vested  (jf). 

Proof  of.  To  support  the  plea  of  bankruptcy,  the  defendant  has  only  to 

produce  his  certificate,  duly  allowed  (z) :  and  the  plaintiff  cannot, 


(o)  See  form,  Chit.  jan.  PI.,  2nd  edit     Tower  o.  Cameron,  6  East,  413. 
See  per  Cur.,  in  Charlton  v.  King,     25i 


257  (r)  See  form,  Chit.  jan.  PL,  2nd  edit 

(p)  See  per  Cur.,  in  Charlton  v.  King,     268. 
4  T.  K  156 ;  see  also  Stedman  v.  Martin-        (s)  As  to  this  plea,  see  Dann  v.  Hill,  11 


nant,  12  East,  664  ;  Westoott  v.  Hodges,  M.  <&  W.  470 ;  Todd  v,  Maxfield,  6  &  &  C. 

5  B.  &  Aid.  12 ;  Attwood  v.  Partridge,  12  105 ;  a  C.  9  D.  &  R.  171. 

Moore,  433,  434,  n.  (a) ;  S.  C.  4  Bing.  209.  (t)  Pitt  v,  Chappelow.  8  M.  &  W.  616. 

In  Van  Sandau  v.  Corsbie,  3  B.  &  Aid.  13,  (u)  Wilson  v.  Kemp,  2  M.  &  &  549 ; 

to  an  action  for  the  recoTery  of  monej,  Hughes  v.  Morley,  1  B.  &  A4d.  22 ;  see  12 

paid  by  a  surety  after  the  defendant's  <&  13  Vict.  c.  106.  s.  201 ;  and  Bi  fvU 

bankruptcy,  the  latter  pleaded  the  bank-  Newman,  2  G.  &  J.  329. 

ruptcy  specially,  showing    all    the  pro-  {x)  Horn  v.  Ton,  4  B.  &  Ad.  78. 

oeedmgs.    It  is    quite    clear,    upon  the  {y)  Castelli  v.  Boddington,  1  &  &  & 

wording  of  the  12  &  13  Vict  c.  106,  s.  66;  Parkham  t».  Hurst,  8  I^L  &  W.  T43* 

205,  that  the  general  plea  is  sufficient,  Dangerfield  v.  Thomas,  9  A.  &  &  292 

whenever  the  plaintiff  might  have  prored  and  see  Smith  4f.  Keating,  6  C.  Bw  136 

under  the  commission.  Boyd  v.  Mangles.  3  Exeh.  387. 

(q)  Harris  v.  James,  9  East,  82,  92 ;  (z)  Taylor  p.  Welsford,  Moa  £  M.  503. 
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it  seems,  show  in  answer,  any  matter  which  impeaches  the  validity  Binxbuft- 
of  the  fiat  only,  without  affecting  the  certificate  (a).  ^^  ^^ 

And  so  it  is  held,  that  a  certificate  under  the  Bankrupt  Act  is  q^j^ 
evidence,  as  against  the  bankrupt,  of  a  valid  bankruptcy,  without  n,^-^^.-^^ 
proof  of  the  petitioning  creditor's  debt,  &c.  (6). 

Where  one  of  several   persons,  who  were  joint  debtors,  is  dis- 
charged from  liability  by  his  bankruptcy  and  certificate,  the  credi- 
tor need  not  now  sue  him  with  the  other  parties ;  and  if  the  non- 
joinder be  pleaded  in  abatement,  the  bankruptcy  and  certificate  iAay 
be  replied  (c)  ^ 

14.  Discharge  under  the  Insolvent  Act. 

Having  considered  the  effect  of  the  Insolvent  Debtors'  Act,  **upoxi  [  *760 
the  debts  and  contracts  of  the  insolvent  (d),  let  us  now  consider 
how  the  defence  of  insolvency  is  to  be  pleaded  and  proved. 

1.  We  have  seen  that  if  the  insolvent  be  sued  for  a  debt  from.  ^wWency 
which  he  has  been  discharged,  he  may  plead  generally,  that  "  he  ^^^^^^  ^'^ 
was  duly  discharged,  according  to  the  act,  by  the  order  of  adjijidi-  pleaded, 
cation  made  in  that  behalf,  and  that  the  order  remains  in  force ;" 
without  pleading  any  other  matter  (e). 

And  this  general  fgrm  of  plea  suffices,  not  only  where  the  action 
is  brought  to  recover  a  debt  contracted  before  the  filing  of  the  sche- 
dule, but  also  where  the  plaintiff  claims  on  a  new  security  for,  or 
promise  to  pay,  such  former  debt  (/).  Thus  in  Evans  v.  Williams 
(47),  it  appeared  that  the  defendant  and  his  surety  signed  a  promis- 
sory note, — that  the  defendant  wds  then  discharged  under  the  act, 
whereupon  the  payee  applied  to  the  surety  for  payment ;  and  that 
the  defendant,  to  protect  him,  joined  him. in  a  new  note :  and  it  was 
held,  that  the  action  could  not  be  maintained,  although  there  was 
the  new  consideration  of  forbearance  of  the  surety. 

And  to  this  plea  "  the  plaintiff  may  reply  generally,  and  deny  the  R«pfi<»- 
matter  pleaded,  or  reply  any  other  matter  or  thing,  showing  that    ^^^* 
the  defendant  was  not  entitled  to  the  benefit  of  the  act,  or  was  not 
duly  discharged,  as  if  the  defendant  had  pleaded  his  discharge  spe- 
cially (hy 

But  it  seems  that,  if  the  general  plea  be  pleaded,  and  the  plain- 
tiff merely  reply  that  the  defendant  "  was  not  duly  discharged," 
this  replication  only  puts  in  issue  the  discharge  ;  and  the  plaintiff 


(a)  See  Bateson  v.  Hartsink,  4  Esp.  48,  then  sue ;    see    Carpenter   v.    White,  3 
46 ;  Eden,  2nd  edit.  42G.  427.  Moore,  231.  232  ;  Howard  v,  Bartolozzi.  1 

(b)  Fyson  v.  Chambers,  9  M,  &  W.  N.  &  M.  69 ;  4  B.  &  Ad.  655 ;  S.  C.  6  C.  & 
460.  P..  13.     Semble,  that  it  is  safer  to  plead 

(c)  3  &  4  WiU.  4,  c.  42,  s.  9.  the  matter  specially,  setting  ont  the  peti- 

(d)  Ante,  185—192.  tion,  &o.,  where  the  plea  is  puii  darrein 
(«)  1  &  2  Vict.  c.  110,  8.  91.    See  form,  continuance;  see  Darley  v.  Brown,  8  Prioe, 

Chk  jun.  PI.,  2nd  edit.  333.    The  dis-  607. 

charge  cannot  be  giren  in  eTidenoe  under        (/)  See  the  words  of    the  act,  ante 

the  general  issue ;  Bircham  v.  Creighton,  18/. 

10  Bing.  11 ;  8  M.  &  Sc.  366 ;  unless  the        (^)  1  C.  &  M.  38. 

debt  were  not  noticed  in  the  schedule,  at        (A)  1^2  Vict,  c  110,  s.  91. 

the  request  of   the  plaintiff,  who  may 
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DiBCHAHGE  cannot  object  thereon,  that  there  was  an  irregularity  in  the  proceed- 
▲8  AN  IN-     ings,  rendering  the  discharge  inoperative, — such  as  the  want  of  a 
petition,  or  the  like;  nor  is  the  defendant,  upon  such  issue,  bound 
to  prove  the  petition  (i). 
How  It  seems  that  the  dischar^  cannot  be  proved  by  parol  evidence; 

proved,        not  even  by  proof  of  the  acknowledgment  of  the  party  (i). 

The  usual  mode  of  establishing  that  the  defendant  has  been  dis- 

[  ^761  ]  charged  under  the  Insolvent  Act,  as  to  the  plaintiff's  demand,  ^ 

to  produce  copies  of  the  petition  and  schedule  of  the  insolvent,  and 

also  of  the  order  of  adjudication  for  his  discharge,  purporting  to  be 

signed  by  the  provisional  assignee  (Z). 

And  by  the  1  &  2  Vict.  c.  110,  s.  105,  a  copy  of  the  petition, 
schedule,  order  of  adjudication,  and  other  orders  and  proceedings 
purporting  to  be  signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  sadi 
petition,  &c.,  and  purporting  to  be  sealed  with  the  seal  of  the  Court, 
is  evidence  of  such  petition,  &c.,  without  any  other  proof  whatever 
given  of  the  same  (m). 

So  in  Northam  v,  Latouche  (n)  a  paper  purporting  to  be  an  order 
of  adjudication  for  the  discharge  of  the  defendant  under  the  Insol- 
vent Act,  was  held  to  be  sufficient  evidence,  with  proof  of  the  peti- 
tion  and   schedule,  of  such  discharge ;  it   being  proved  .that  snch 
paper  was   sealed  with  the   seal  of  the  Insolvent  Debtors*  Court. 
And  it  is  not  necessary  to  prove  the  notice,  or  the  affidavit  of  the 
notice,  to  the  creditor,  &c.,  of  the  petition  and  time  of  hearing, 
&c.,  (o). 
Nonjoin-         If  one  of  several  joint  contractors  has  been  discharged  under  the 
^^▼^ntd'    Insolvent  Debtors'  Act,  he  need  not  be  joined  as  a  defendant  in  an 
fendant      action  against  the  others ;  and  the  fact  of  his  discharge  will  be  a 

good  answer  to  a  plea  in  abatement  for  such  nonjoinder  (p). 
Order  for  The  defendant  may,  likewise,  in  certain  cases,  plead  tne  making 
protection,  of  a  fj^al  order  for  protection  under  the  6  &  6  Vict.  c.  116,  and  the 
7  &  8  Vict.  c.  96  (q)j  in  bar  of  an  action  brought  for  any  debt,  eon- 
tracted  before  the  filing  of  the  petition  on  which  such  order  was 
made  (r).  And  by  the  5  &  6  Vict,  c  116,  s.  l,it  is  enacted,  thai 
the  production  of  the  said  order,  signed  by  the  commissioner  who 
made  the  same,  with  proof  of  his  hand-writing,  shall  be  sufficient 
evidence  thereof. 


(t)  Andrew  v.  Pledger,  Moo.  &  M.  60S ;  the  assignment,  &c. 
S.  C.  4  C.  &  P.  274.  (n)  3  M.  &  P.  646. 

{k)  Scott  V.  Clare,  3  Camp.  236.     Sed        (o)  Pascal  v.  Brown,  3  Stark.  54. 
qucere,  see,  as-  to  the  effect  of  admissions        (p)  3  &  4  Will.  4,  c.  42,  s.  9. 
by  parties  to  the  record,  Slatterie  v.  Poo-        (q)  And  see  10  &  11  Vict  c.  103,  su  4. 
ley,  6  M.  &  W.  664.  (r)  Ante,   191.    As  to  this  plea,  tet 

(t)  Homeiield  v.  Drury,  11  A.  &  E.  98 ;  Wright  v.  Hutchinson,  4  C.  B.  669 ;  Tyler 

Jackson  v.  Thompson,  2  Q.  B.  899 ;  and  v.  Sbenton,  8  Q.  B.  610 ;  Cook  v.  Henwm, 

see  Northam  v.  Latouche,  3  M.  &  P.  646.  1  C.  B.  908.    This  statute  applies  to  debts 

(m)  See  Carpenter  v.  White,  3  Moore,  contracted  before  it  came  into  operation ; 

231,  235 ;  and  see  the  statute  2  Will.  4,  c.  Laurie  v.  Bendall,  12  Q.  B.  634 ;  and  the 

44,  s.  2,  as  to  a  copy  of  the  record  of  the  party  applying  for  protection  nader  it 

conyeyance  and  assignment  executed  by  need  not  have  any  property ;  lb. 
the  provisional  assignee  being  evidence  of 
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So  the  defendant  may  plead  that  he  has  applied  for  an  order  for  Bisohabob 
protection  under  the  5  &  6  Vict.  c.  116  («).  wl^LT 

But  a  protection  under  the  7  &  8  Vict,  c  70,  s.  6,  cannot  he  ,,^.„^.^ 
pleaded  in  har  (<).  r  ^752  i 

2.  So,  the  defendant  may  plead  the  making  of  an  order,  vesting  Insolyency 
all  the  estate  and  effects  of  the  plaintiffs  in  the  provisional  assignee  o^pl*"^^ 
of  the  Court  for  the  relief  of  insolvent  dehtors.  And  if  the  plea 
show,  that  such  vesting  order  was  in  existence  at  the  time  of  action 
hfought,  the  effect  of  it  will  not  he  defeated,  hy  proof  that  the 
plaintiff's  petition  was  afterwards  dismissed,  and  that  he  was  dis- 
charged from  custody  without  taking  th(3  henefit  of  the  act  (u). 

But  the  effect  of  this  plea  will  he  defeated,  hy  replying  that  the 
insolvent  was  discharged  from  custody  hy  the  detaining  creditor, 
and  with  his  consent,  without  any  adjudication  hy  the  Court  in  that 
hehalf  (rr). 

And  hy  the  15  &  16  Vict.  c.  76,  s,  142,  the  insolvency  of  the 
plaintiff,  in  any  action  which  the  assi^ees  might  maintain  for  the 
henefit  of  the  creditors,  shall  not  be  pleaded  in  har  thereof,  unless 
the  assignees  shall  decline  to  continue,  and  give  security  for  the 
costs  thereof,  in  the  manner  prescribed  hy  that  section. 


i: 


»)  Saver  f;.  Bufaur.  11  Q.  B.  325.  the  creditors  to  that  effect ;  Chiloote  v. 

i)  Blackford  v.  Hill,  15  Q.  B.  116.    As  Kemp,  3  Exoh.  514. 

to  pleading  a  certificate  under  8. 13,  Tem-  (u)    Torston  v,  Fether,  14  M.  &  W. 

pie  V,  Sleigh,  9  C.  B.  348.    The  estate  of  80I. 

the  debtor  does  not  vest  in  the  trustee  (z)  Grange  p.  Trickett,  21  L.  J.,  Q.  B. 

under  a.  8,  unless  there  be  a  resolution  of  26. 
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o  CHAPTER   VI. 

OF  THE  DAMAGES  RECOVERABLE  IN  AN  ACTION  ON  CONTRACT ; 
AND  HEREIN  OF  A  PENALTY  AND  LIQUIDATED  DAMAGES.^ 


1.  Penalty  and  Liquidated  Damages. 

Meaning         Where  the  parties  to  a  contract  matuallj  agree,  that,  in  the 

^^^^^^      event  of  a  breach  of  its  provisions,  the  one  shaU  pay  to  the  other  a 

and  /ijMi-     specified  sura  of  money,  it  not  unfrequently  becomes  a  question  of 

daud  dam-   some  difficulty,  whether  such  sum  is  to  be  considered  as  in  the  iia- 

*^**'  ture  of  a  penalty, — that  is,  merely  as  a  sum  intended  to  cover  any 

damage  which  may  be  ad/mlly  incurred  by  a  breach  of  the  contract ; 

or  as  liquidated  damages^ — that  is,  as  the  sum  to  be  paid,  in  that 

event,  mthout  reference  to  the  extent  of  the  injury  sustained.     And 

accordingly,  we  now  propose  to  review  such  of  the  decisions  on  this 

subject,  as  furnish  rules  by  which  the  intention  of  the  parties  in 

these  cases,  may  be  ascertained  ;  premising,  however,  that  the  Courts 

have,  generally,  shown  an  inclination  to  treat  a  sum  reserved  as 

above  mentioned,  rather  as  a  penalty  than  as  liquidated  damages.^ 


Rules  as  to 
what  is  a 
penalty. 


1.  It  has  been  said  to  be  very  difficult  to  lay  down  any  general 
principle  in  cases  of  this  kind ;  but  still  there  is  one  which  may  be 
safely  stated,  viz.  that  where  articles  contain  covenants  for  the  per- 
formance of  several  things,  and  then  one  large  sum  is  stated  at  the 
end,  to  be  paid  upon  breach  of  performance,  that  must  be  considered  as 
a  penalty ;  but  that  where  it  is  agreed  that,  if  a  party  do  such  a 
particular  thing,  such  a  sum  shall  be  paid  by  him,  there  the  sum 
stated  may  be  treated  as  liquidated  damages  (a).  Thus  in  the  case 
of  Astley  v,  Weldon  (6),  it  appeared  that  the  parties  had  entered 

(o)  Per  Heath,  J..  2  B.  &  P.  346,  353.    90;  2  Id.  81. 
(6)  Supra.    See  1   Pothicr  by  Evans, 


1  See  No.  6  Amer.  Jurist,  Art.  7,  for  an  essay  on  this  snbject,  entitled,  **  A 
on  Damages  in  acliona  ex  delicto." 

2  See  cases  on  this  subject  collected  in  2  Stark.  Ey.  (5th  Amer.  ed.)  620 ;  Taylor  v. 
Sanford,  7  Wheat.  U ;  Brown  v.  Bellows,  4  Pick.  179 ;  Gray  p,  Crosby,  18  Johns.  219  ; 
Spencer  v.  Tilden,  5  Cowen,  IH ;  Perkins  v.  Lyman,  II  Mass.  (Rand's  ed.)  83.  aad 
note  (a) ;  Pierce  v.  Fuller.  8  Mass.  223 ;  Merrill  v,  Merrill,  15  Mass.  488 ;  White  p 
Diugley,  4  Mass.  433  ;  Upham  v.  Smith,  7  Mass.  265 ;  Stearns  v.  Barrett,  I  Pick.  443 ; 
Dennis  v.  Cummins,  3  Johns.  Cas.  297  ;  Slossen  v.  Beadle,  7  Johns.  (2d.  ed.)  72,  n. 
(a) ;  Dyec  v,  Dorsey,  1  Gill  &  Johns.  440 ;  Hasbrouch  o.  Tappen,  15  Johns.  200 ;  Ayerv 
V.  Pease,  12  Wend.  393 :  Robeson  v.  Whitesides,  16  Serg.  &  R.  320 ;  Abrams  r.  Kounta, 
4  Ham.  214 ;  Dakin  v.  WiUiams,  17  Wend.  447  ;  Nobles  v.  Bates,  7  Cowen,  307 ;  Knapp 
t».  Maltby,  13  Wend.  587  ;  Martin  t».  Taylor.  1  Wash.  1 ;  Heard  v.  Bowers,  23  Pick. 
455.  And  Courts  will  constrae  the  amount  reserved  as  in  the  nature  of  a  pen&ltj* 
rather  than  as  stipulated  damages,  though  the  sum  reserved  be  called  liqmdatcd 
damages  in  the  bond.    Shute  v.  Taylor,  5  Metcalf,  61. 
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into  an  agreement,  bj  which'  the  defendant  agreed  to  perform  at  the  What  is  ▲ 
plain  titfs  theatres  for  a  term  of  years;  that  the  plaintiff  agreed  to  '«naltt. 
pay  a  weekly  salary,  and  the  defendant's  travelling  expenses  ;  that  ^-^"v^^-^ 
the  defendant  agreed  to  ^attend  rehearsals,  and  to  pay  such  fines  as  [  **764  J 
should  be  inflicted  for  non-observance  of  the  regulations  of  the  thea- 
tres, &c :  "  and,  lastly,  it  was  thereby  agreed   between  the  parties, 
that  either  of  them  neglecting  to  peiform  that  agreement  according 
to  the  tenor  and  effect,  and  true  intent  and  meaning  thereof,  should 
pay  to  the  other  of  them  the  full  sum  of  200/.  of  lawful  money  of 
Great  Britian,  to  be  recovered  in  any  of  his  Majesty's  Courts  of  Re- 
cord at  Westminster :"  and  the  Court  held,  that  the  sum  mentioned 
in  the  agreement  was  in  the  nature  of  a  penalty,  and  was  not  liqui- 
dated damages. 

And  the  case  of  Eemble  i;.  Farren  (c),  which  is  the  leading  case  Eemble  v. 
on  this  subject,  was  as  follows : — By  an  agreement  between  the  plain-  Fftrren. 
tiff  and  defendant,  the  defendant  engaged  to  act  as  principal  come- 
dian at  Covent  Garden  Theatre  for  four  seasons,  commencing  with 
October,  1828,  and  in  all  things  to  conform  to  the  regulations  of  the 
theatre.     The  plaintiff  agreeil  to  pay  the  defendant  3/.  68.  8d,,  every 
night  on  which  the  theatre  should  be  open  for  theatrical  performan- 
ces during  the  ensuing  four  seasons ;  and  that  defendant  should  be 
allowed  one  benefit  night  during  each  season,  on  certain  terms  there- 
in specified.     And  the  agreement  contained  a  clause,  that  if  either 
of  the  parties  should  neglect  or  refuse  to  fulfil  the  said  agreement, 
or  any  part  thereof^  or  any  stipulation  therein  contained,  such  party 
should  pay  to  the  other  the  sum  of  lOOOZ ,  to  which  sum  it  was  there- 
by agreed  that  the  damages  sustained  by  such  omission,  neglect,  or 
refusal,  should  amount ;  and  which  sum  was  thereby  declared  by  the 
said  parties  to  be  liquidated  and  ascertained  damages,  and  not  a  penalty 
or  penal  sum,  or  in  the  nature  thereof.     The   breach  alleged  was, 
that  the  defendant  refused  to  act  during  the  second  season  ;  and,  at 
the  trial,  the  jury  gave  a  verdict  for  the  plaintiff  for  750Z.  damages, 
subject  to  a  motion  for  increasing  them  to  10002.,  if  the  Court  should 
be  of  opinion  that,  upon  this  agreement,  the  plaintiff  was  entitled  to 
the  whole  sum  claimed  as  liquidated  damages.     The  Court  decided 
that  the  verdict  should  stand,  and  the  rule  for  increasing  the  dam- 
ages be  discharged  ;  and  Tindal,  C.  J.,  in  delivering  judgment,  said: 
"  It  is,  undoubtedly,  difficult  to  suppose  any  words  more  precise  or 
explicit  than  those  used  in  the  agreement ;  the  same  decliirii^g  ^o^ 
only  affirmatively  that  the  sum  of  lOOOZ.  should  bo  taken  as  liquida- 
ted damages,  but  negatively  also,  that  it  should  not  be  considered 
as  a  penalty,  or  in  the  nature  thereof.     And  if  the  clause  had  been 
limited  to  breaches  which  were  of  an  uncertain  nature  and  amount, 
we  should  have  ^'thought  it  would  have  had  the  effect  of  ascertain-  [  0760  ] 
ing  the  damages  upon  any  such  breach  at  lOOOi.  ;  for  we  see  notliing 
illegal  or  unreasonable  in  the  parties,  by  their  mutual  agreement, 
settling  the  amount  of  damages,  uncertain  in  their  nature,  at  any 

le)  6  Bing.  Ul ;  a  C.  3  M.  &  P.  425.    Moore,  244 ;  Barton  v.  Glover,  Holt,  N.  P. 
And  see  Davies  v.  Panton,  6  B.  &  C.  216 ;    43. 
BeiUy  v.  Jones.   1  Bing.  30:2;  S.  C  8 
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What  is  ▲  sum  upon  which  they  may  agree.  In  many  cases,  such  an  agree- 
PBNALTT.  ment  fixes  that  which  is  almost  impossible  to  be  accurately  ascertain- 
^"^^^^^^^  ed ;  and  in  all  cases,  it  saves  the  expense  and  difficulty  of  bringing 
witnesses  to  that  point.  But,  in  the  present  case,  the  claim  is  not 
so  confined ;  it  extends  to  the  breach  of  anj/  stipulation  by  either 
party.  If,  therefore,  on  the  one  hand,  the  plaintiff  had  neglected  to 
make  a  single  payment  of  32.  6«.  8d.  per  day,  or  on  the  other  hand 
the  defendant  had  refused  to  conform  to  any  usual  regulation  of 
the  theatre,  however  minute  or  unimportant,  it  must  have  been  con- 
tended that  the  clause  in  question,  in  either  case,  would  have  given 
the  stipulated  damages  of  lOOOZ.  But  that  a  very  large  sum  should 
become  immediately  payable,  in  consequence  of  the  non-payment  of  a 
very  small  sum,  and  that  the  former  should  not  be  considered  as  a 
penalty,  appears  to  be  a  contradiction  in  terms ;  the  case  being  pre- 
cisely that  in  which  courts  of  equity  have  always  relieved,  and  against 
which,  courts  of  law  have,  in  modern  times,  endeavored  to  relieve, 
by  directing  juries  to  assess  the  real  damages  sustained  by  the  breach 
of  the  agreement.  It  has  been  argued  at  the  bar,  that  the  liquida- 
ted damages  apply  to  those  breaches  of  the  agreement  only,  which 
are  in  their  nature  uncertain,  leaving  those  which  are  certain  to  a 
distinct  remedy,  by  the  verdict  of  a  jury.  But  we  can  only  say,  if 
such  is  the  intention  of  the  parties,  they  have  not  expressed  it ;  bat 
have  made  the  clause  relate,  by  express  and  positive  terms,  to  all 
breaches  of  every  kind.  We  cannot,  therefore,  distinguish  this  case, 
in  principle,  from  that  of  Astley  v.  Weldon,  in  which  it  was  stipula- 
ted that  either  of  the  parties  neglecting  to  perform  the  agreement, 
should  pay  to  the  other  of  them  the  full  sum  of  2002.  to  be  recov- 
ered in  his  Majesty's  Courts  at  Westminster.  There,  there  was  a  dis- 
tinct agreement,  that  the  sum  stipulated  should  be  liquidated  and  as- 
certained damages  :  there  were  clauses  in  the  agreement,  some  sound- 
ing in  uncertain  damages,  others  relating  to  certain  pecuniary  pay- 
ments ;  the  action  was  brought  for  the  breach  of  a  clause  of  an  un- 
certain nature  ;  and  yet  it  was  held  by  the  Court  that,  for  this  very 
reason,  it  would  be  absurd  to  construe  the  sum  inserted  in  the  agree- 
ment as  liquidated  damages ;  and  it  was  held  to  be  a  penal  sum  only. 
As  this  case  appears  to  us  to  be  decided  on  a  dear  and  intelligible 
principle,  and  to  apply  to  that  under  consideration,  we  think  it  right 
[  ^766  ]  to  adhere  to  it ;  and  this  makes  it  unnecessary  to  consider  *the  sub- 
sequenkcases,  which  do  not  in  any  way  break  in  upon  it.  " 

The  aoove  is  still  regarded  as  being  a  correct  exposition  of  the  law 
on  this  subject  (d) ;  and  the  settled  rule  with  reference  thereto  would 
now  appear  to  be ;  that  the  Courts  will  hold,  that  the  words  "  liqui- 
dated damages  '^  are  not  to  be  taken  according  to  their  obvious  mean- 
ing, in  any  case  where  the  doing  or  omitting  to  do  several  things  of 
various  degrees  of  importance,  is  secured  by  the  sum  named ;  and 
where,  notwithstanding  the  language  used,  it  is  plain  from  the  whole 
instrument,  that  the  real  intention  was  different  (e). 


1  Exc 


Per  Parke,  B.,  Galsworthy  ©.Strutt,  Flintoff,  9  M.  &  W.  678;   Beckham   ». 

ixch.  669,  665.  Brake,  8  M.  <&  W.  846 ;  Boys  9.  AnceU,  7 

(e)  Per  Cur.,  Price  v.  Green  (in  error),  Scott,  364. 
16  M.  &  W.  346,  354.    And  see  Horner  v. 
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And  so,  if  a  party  agree  to  pay  a  specific  sum  on  several  events,  What  u- 
all  of  which  are  capable  of  accurate  valuation,  it  must  be  construed  Q^^n>ATE]> 
as  a  penalty,  and  not  as  liquidated  damages  (/).  dakaoes. 

2.  But  if  the  agreement  provide,  that  a  certain  sum  shall  be  paid 
in  the  event  of  the  performance  or  non-performance  of  a  partictdar 
specified  act,  with  regard  to  which,  in  case  of  default,  damages  in 
their  nature  uncertain  may  arise ;  and  there  be  no  words  evincing 
an  intention  that  the  sum  reserved  shall  be  viewed  as  a  penalty  only, 
such  sum  may  be  recovered  as  liquidated  damages.^ 

Thuff,  if  a  sum  named  in  respect  of  the  non-performance  of  one 
covenant  only,  be  expressly  declared  to  be  reserved  as  liquidated 
damages,  and  not  as  a  penalty,  the  Court  will  hold  it  to  be  the  for- 
™^r  (if  )•  So,  in  Lowe  v.  Peers  (A),  the  defendant  gave  to  the  plain- 
tiff the  following  memorandum :  **  I  do  hereby  promise  Mrs  Cathar- 
ine Lowe  that  I  will  not  marry  with  any  other  person  beside  her- 
self; if  I  do,  I  agree  to  pay  the  said  Catharine  Lowe  1000/.,  within 
three  months  next  after  I  shall  marry  anybody  else :  "  and  it  was 
held,  that  the  sum  specified  formed  the  sole  measure  of  damages,  as 
fixed  and  liquidated  between  the  parties,  by  their  express  agree- 
ment. 

So  in  Birch  v.  Stephenson  (t),  **  5L  per  acre  "  were  reserved  in  a 
lease,  ''for  every  acre  of  meadow  land  which  the  lessee  should 
plough  up; "  and  it  was  contended,  that  this  reservation  was  in  the 
nature  of  penalty,  against  which  the  tenant  might  be  relieved. 
But  Sir  J.  Mansfield,  C.  J.,  said,  "  You  must  enforce  that  argument 
in  a  court  of  equity :  it  cannot  be  listened  to  in  a  court  of  law  :  but 
a  very  great  authority  in  a  court  of  equity  has  ®said,  that  a  reserva*  [  ^767  ] 
tion  of  1002.  per  acre  for  ploughing  pasture  land  is  not  a  penal- 
ty (i). "     So,  in  a  subsequent  case  (Q,  the  Court  of  King's  Bench 

(/)  Per  Pftrke,  B.,  Xfkjnn  v.  Eitmier,  Lowe  tr.  Peers,  4  Burr.  2228 ;  and  per 

4  Ezoh.  776,  783.  Parko,  B.,  citing  this  case,  Galsworthy  w, 

(g)  Prioe  p.  Green,  tupra;  &  C.  13  M.  StraU,  1  Ezch.  6o9,  663.    See  ftuther  on 

ft  W.  695;  RawUnson  v.  Clarke,  14  M.  ft  this  subject,  FuHer  o.  Fenwiok,  3  C.  B. 

W.  187.  705, 712, 713 ;  Bringloe  v.  Ooodson,  8  Scott, 

(A)  4  Burr.  2225.  71. 

(t)  3  Taunt.  469.  (Q  Farrant  v.  Olmios,  3  B.  ft  Aid.  692. 

(h)  And  see  per  Lord  Mansfield,  0.  J., 


1  Where  the  plaintilTs  gare  $3000  for  the  patronage  and  good-will  of  a  newspaper 
esiablishnient,  and  $600  for  the  type  and  pnnting  apparatus*,  and  the  defendants 
(the  Tenders)  coTenanted  that  they  would  not  publish,  or  aid  or  assist  in  the  pub- 
lishing of  a  riyal  paper,  and  fixed  the  measure  of  damages  at  $3000,  the  case,  from 
its  peculiar  nature,  and  the  total  uncertainty  of  arriving  at  a  correct  conclusion  as 
to  the  amount  of  damages,  was  held  to  be  a  fit  and  propf^r  one  for  the  application  of 
the  rul(?,  that  the  sum  agreed  upon  should  be  regarded  as  stipulated  damage*,  and  not 
as  a  penalty.  Dakin  v.  Williams,  17  Wend.  447  ;  Williams  v.  Dakin,  22  Wend.  201. 
Where  a  purchaser  of  fourteen  city  lots  covenanted,  in  consideration  of  having  the 
property  convcye<l  to  him  for  only  $21,000,  that  he  would,  by  a  certain  day,  erect  on 
the  lots  two  brick  houses  of  specified  dimensions,  or  in  default  thereof  pay  to  the 
grantor,  on  demand,  the  sum  of  $1000 ;  held,  that  the  sum  specified  was  not  a  penal- 
ty, but  should  be  deemed  part  of  the  contract  price  of  the  lots,  and  that  on  failure  to 
erect  the  houses,  the  ec/venantee  was  entitled  to  recover  the  specified  sum  as  liquidcUed 
damages,  and  could  not  bo  limited  merely  to  actual  damages^  sustained  in  conscqucneo 
of  the  non-erection  of  the  buildings.    Pearson  v,  Williams,  26  Wend.  630. 
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Wbat  u-  held,  that  a  reservation  of  "  50t  per  acre  for  every  acre  converted 
QuiDATiD  intQ  tillaire,"  is  in  the  nature  of  liquidated  damages.  And  where  a 
lessee  covenanted  that  he  would  not,  in  the  last  three  years  of  the 
term,  sow  more  than  seventy  acres  of  clover  in  one  year,  "  or,  if  he 
did  so,  would  pay  an  additional  rent  of  lOt  for  every  acre  above 
seventy  acres,  for  the  residue  of  the  term,  in  the  same  manner  and 
at  the  same  times  as  the  annual  rent  before  reserved  : "  it  was  held, 
in  equity,  that  the  additional  rent  was  in  the  nature  of  liquidated 
damages,  and  not  of  a  penalty ;  and  therefore,  on  a  bill  filed  by  the 
landlord  for  a  discovery  of  breaches,  a  plea  that  the  discovery  might 
subject  the  tenant  to  penalties  was  overruled  (m).  And  so,  in  Flet- 
cher «.  Dycho  (n),  where  two  persons  agreed  to  perform  certain  work 
in  a  limited  time, "  or  to  pay  a  stipulated  weekly  sum  for  such  time 
afterwards  as  it  should  remain  unfinished :"  the  Court  held,  thai 
such  weekly  payments  were  not  by  way  of  penalty,  but  in  the  na- 
ture of  liquidated  damages. 

So,  where  the  agreement  was,  that  in  consideration  that  the  plain- 
tiff, who  was  a  surgeon,  would  engage  the  defendant  as  his  assistant, 
the  defendant  promised  not  to  practise  at  any  time  at  M.,  or  within 
seven  miles  thereof,  under  a  penalty  of  500Z. ;  it  was  held  that, 
under  this  agreement,  the  5002.,  although  called  a  penalty,  was  re- 
coverable as  liquidated  damages  (o).  So,  in  cases  between  landlord 
and  tenant,  where  a  sum  is  reserved  annually,  for  any  specific  act  of 
mismanagement  of  the  land,  it  seems  that  it  may  be  regarded  as 
liquidated  damages,  although  it  be  termed  a  penatty  (p).  And 
where  a  party  who  had  sold  a  public  house,  agreed  not  to  carry  on 
the  business  of  a  licensed  victualer  within  a  certain  distance,  ''nn- 
der  the  penal  sum  of  5002.,  the  same  to  be  recovered  as  and  for 
liquidated  damages,'^  Best,  G.  J.,  held  that  the  plaintiff  was  entitled 
to  a  verdict  for  that  sum,  although  he  gave  no  evidence  of  actual 
damage  (q), 
[  *767  ]  And  even  where  the  contract  contains  several  conditions,  yet,  *Sf 
it  be  stipulated  that,  on  non-performance  of  any  one  of  them,  a  sum 
of  money  shall  be  paid  as  liquidated  damages,  and  not  by  way  of 
penalty ;  and  the  conditions  are  such,  that  the  damage  arising  from 
the  violation  of  any  one  of  them  cannot  be  exactly  estimated  be- 
forehand :  such  sum  will  be  held  to  be  recoverable  as  liquidated 
damages,  on  breach  of  any  of  the  said  conditions  (r). 

So,  it  has  been  said,  that  it  is  even  competent  for  parties  to  stipu- 
late to  pay  a  certain  sum,  on  non-performance  of  a  contract  to  pay 
a  smaller  sum;  and  that  if  they  do. this  in  express  terms,  the 
Court  must  give  effect  to  their  contract  (s), 

(m)  Jones  v.  Green,  3  T.  &  J.  298.  TonrL  edit.  436.    And  see  per  Cur.,  in 

(fi)  2  T.  R.  32.  Jones  r.  Green,  3  Y.  &  J.  304, 

(o)  Sainter  v,  Fergasson,  7  C.  B.  716;        (o)  Crisdee  v.  Bolton,  3  C.  &  P.  240; 

18  L.  J.,   C.  P.  217.    But  see  Smith  v.  ana  see  per  Abbott,  C.  J.,  in  Daries  v. 

*  Dickenson,  3  B.  &  P.  630 ;  Daries  v.  Pen-  Penton,  6  B.  &  C.  222. 

ton,  6  B.  &  G.  216,  222.     As  to  the  effeet        (r)  Galsworthy  v.  Strutt,  1  Ezdi.  659 ; 

of  a  clause  in  a  bond,  that  interest  should  and  see  Leighton  v,  Wales,  3  M.  ^  W. 

run  from  the  date  of  a  bill  of  exchange,  545 ;   Atkyns  v.  Kinnier,  4   Exeh.  776, 

by  way  of  penalty,  &c.,  see  Orr  ».  ChunSh-  783, 

111,  1  H.  Bl.  227.  («)  Per  Parice,  B.,  Galswortlyr  r.  StmU, 

(p)   Rolfe  p.  Peterson,  2  Bro.  P.  C,  tupra. 
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And  so,  evei)  in  the  case  of  a  contract  of  indemnity,  the  parties  Whatu- 
may  agree,  beforehand,  in  estimating  the  amount  to  be  recovered  ^^^^ 
thereunder  by  way  of  liquidated  damages  (t). 

And  where  a  certain  sum  is  agreed  to  be  paid,  and  becomes  due 
as  liquidated  damages  on  the  violation  of  an  agreement,  it  seems 
that,  both  at  law  and  equity,  the  parties  must  abide  by  such  agree- 
ment (t<).  Nor  can  the  jury  obviate  the  effect  thereof,  by  giving 
damages  commensurate  only  with  the  actual  injury  sustained :  and 
if  they  do,  the  Court  will,  even  after  a  verdict  for  the  smaller  amount 
of  damages,  grant  a  new  trial  (x). 
» 

2.  Proceeding  for  a  Penalty,  or  more. 

In  all  articles  guarded  by  penalties^  there  are  two  remedies  which  R'llw  •• 
may  be  pursued  at  the  option  of  the  party  injured :  either  he  may  ^ 
have,  as  often  as  articles  are  broken,  an  equitable  relief,  upon  the 
footing  of  the  articles  themselves,  for  a  partial  breach  of  contract ; 
or  he  may  take  the  penalty  ;  that  is  to  say,  where  there  is  a  penalty 
and  a  covenant  in  the  same  deed,  the  party  has  his  election  either 
to  sue  for  the  penalty,  or  to  bring  an  action  on  the  covenant  for 
damages.  But,  in  the  former  case,  the  contract  is  rescinded,  and 
the  penalty  becomes  the  debt  in  law ; — subject,  of  course,  to  relief 
in  equity,  and  to  the  restrictions  imposed  by  the  mode  of  proceed- 
ing in  a  court  of  law,  under  the  8  &  9  Will.  8,  c.  11,  s.  8 ; — and  if 
the  penalty  be  paid  according  to  the  stipulation  of  the  articles,  or 
be  recovered  as  the  debt  in  law,  the  party  cannot  resort  back  to 
his  action  on  the  covenant  for  the  breach  of  contract.  He  may, 
however,  elect  to  bring  his  action  on  the  contract ;  and,  according 
to  the  nature  of  the  **case,  he  may  recover  in  damages  even  beyond  [  ^69  J 
the  amount  of  the  penalty  (y). 

S.  Of  the  Amount  recoverable  in  other  cases. 

Wherever  a  party  is  liable  for  a  breach  of  contract,  either  ex-  Nominal 
press  or  implied,  it  seems  that  the  plaintiff  is  entitled  at  all  events  <^»™»8®»* 
to  nominal  .damages  ;^  although  the  action  be  framed  in  tort  for 
such  breach  of  contract,  and  no  actual  damage  be  proved  (z). 

(0    See  Irving  v.  Manning,  in  Dom.  "Penalty,  for  non-performanoe,  1300/./' 

Proc  6  C.  B.  391,  422.  that  sam  being  less  than  the  fall  freight 

(u)  Lowe  V.  Peers,  4  Burr.  2229 ;  Bar-  would  amount  to.    The  defendant  would 

ton  V,  Glover,  Holt,  N.  P.  43,  46.  not  permit  the  vessel  to  proceed  on  the 

(x)  Farrant  c^.   Olmius,  3  B.  &  Aid.  voyage;    and  the    Court  held,  that  the 

692.  plaintiff  might,  on  a  declaration  not  pro- 

(y)  Barton  v.  Glover,  I  Holt,  N.  P.  44 ;  ceeding  for  the  penalty,  recover  damages 

Winter  r.  Trimmer,  1  Bl.  395;  per  Little-  beyond  the  amount  of  such  penalty, 
dale,  J.,  in  Davies  v,  Penton,  6  B.  &  0.        (z)  Marzctti  v.  Williams,   1   B.  &  Ad. 

224  ;  Harrison  v.  Wright,  13  East,  343.  415 ;  Street  v.  Blay,  2  Id.  459 ;  per  Parke, 

In  the  latter  case,  the  action  was  in  cu-  J.,  Godefror  v.  Jay,  5  M.  &  P.  284 ;  S.  G. 

tumpaU^  upon  a  charter-party.    The  de-  7  Bing.  4 13.    Marzetti  v,  Williams  was 

fendant,  the  ship-owner,  thereby  agreed  eau  against  a  banker  for  not  paying  his 

to  proceed  to  a  foreign  port,  and  there  customer's  cheque.    Godefiroy  v.  Jay  was 

loaa,  and  to  return,  dte.    The  agreement  eate  against  an  attorney  for  negligence, 
concluded  with  the  following  clause: — 

1  M'Daniel  r.  Terrell,  1  Nott  &  M'C.  343, 
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AxooKT  But  in  an  action  on  a  promissory  note,  to  which  the  defendant 

^S^***     pleaded  payment,  it  was  held,  that  the  jnry  were  not  hound  to  gi^c 
the  plaintiff  nominal   damages,   although    it  appeared  that  the 
money  was  not  paid  until  some    time  after  the  maturity  of  the 
note  (a), 
claim  is  ^^  ^^  action  for  the  recovery  of  a  sum  certain,  which  the  defendant 

for  a  fixed  has  not  shown  any  ground  for  reducing,  e.  g.  hy  proving  a  partial 
tnm.  failure  of  consideration  or  the  like,  it  is  obviously  the  duty  of  the 

jury  to  give  the  plaintiff  neither  more  nor  less  than  the  specified 
sum  (6)  J  Thus  in  Lethbridge  v,  Mytton  (c),  ii,  appeared  that  the 
defendant,  by  a  settlement  made  upon  his  marriage,  conveyed  esr 
tates  upon  certain  trusts,  and  covenanted  with  the  trustees  to  pay 
off  the  incumbrances  on  the  estates  to  the  amount  of  19,0002.  with- 
in a  year :  and  it  was  held  that,  on  his  failure  to  do  so,  the  trus- 
tees were  entitled  to  recover  the  whole  19,000t  in  an  action  of 
covenant,  although  no  special  damage  was  laid  or  proved :  and  an 
inquisition  on  which  nominal  damages  had  been  given  was  set  aside, 
and  a  new  writ  of  inquiry  awarded. 

So,  where  the  plaintiff  and  defendant  were  joint  makers  of  a 
f  *770  ]  promissory  note,  the  defendant  as  principal,  and  the  plaintiff  ^aa 
surety,  and  the  defendant  covenanted  with  the  plaintiff  to  pay  the 
amount  to  the  payee  of  the  note  on  a  given  day,  but  made  default : 
it  was  held,  in  an  action  on  this  covenant,  that  the  plaintiff  was 
entitled,  though  he  had  not  paid  the  note,  to  recover  the  full 
amount  thereof  by  way  of  damages  (d).  So  where  R,  being  in- 
debted to  the  defendant  in  the  sum  of  5002.,  handed  to  him  a  bill 
for  600?.,  which  the  defendant  agreed  to  discount,  on  the  terms  of 
retaining  to  his  own  use  the  1002.  and  the  discount,  and  paying 
over  the  difference ;  but  the  defendant  retained  the  bill  and  paid 
over  no  part  of  the  proceeds  to  B. :  it  was  held  that,  B.  having  be- 
come bankrupt,  his  assignees  were  entitled  to  recover  from  the  de- 
fendant the  full  amount  of  the  bill,  minus  the  1002.  and  such 
discount  as  the  jury  should  find  to  be  receivable  by  the  deftmd- 
ant  (e).     And  where  A.,  having   recovered  a  judgment  for  2801 

(a)   Beaamont  v.  Greathead,  2  G.  B.  horse  in  damages;  and  accordinglj,  thtj 

494  ;  and  see  Thame  v.  Boast,  12  Q.  B.  gave  8^.  and  held  good;  James*.  Morgan, 

808,  816.  1  Lev.  Ill;  8.  C.  1  Kcb.  569  ;  and  see 

{b)  See  Bac.  Abr.  "Damt^s/'  (D.  1).  Thornborongh  v.  Whitacre,  6  Mod.  306; 
But  irhere  the  plaintiff  declared,  upon  S.  C.  2  Ld.  Raym.  1164;  and  per  Haiti- 
an oMumpni  to  pay,  as  the  price  of  a  wicke,  C,  The  Earl  of  Chesterfield  v. 
horse,  *'  a  barley-corn  a  nail,  for  each  nail  Janson,  1  Wils.  295. 
in  the  horse's  shoes,  doubling  every  nail,''  (e)  2  B.  &  Ad  772. 
and  averred  that  there  wei*e  thirty-two  (d)  Loosemore  v.  Badford,  9  M.  &  W. 
nails  in  every  shoe,  which,  doubling  every  657. 

nail,  came  to  500  quarters  of  barley ;  on  (e)    Alder  v,  Keighley,   15  M.   it  W. 

the  oaose  being  tried  before  Hyde,  he  di-  117 ;  and  see  Hill  v.  Smith,  12  M.  &  W. 

reoted  the  jury  to  give  the  value  of  the  618. 


1  Ante,  893,  note.  In  an  action  on  a  written  contract  for  a  sum  certain,  the  con- 
tract itself  furnishes  the  rule  of  damages.  Marsh  i;.  Tyler,  1  Day,  1 ;  Leland  r. 
Stone,  10  Mass.  462;  Knapp  v,  Maltby,  I'd  Wend.  587  ;  Courcier  p.  Graham,  1  Ohio, 
830.  But  where  one  half  of  the  sum  certain  was  payable  in  specie,  and  the  other 
half  in  bankable  paper,  the  value  of*  the  bankable  paper  at  the  time  It  was  to  have 
been  paid,  is  the  measure  of  damages  for  its  non-payment  Yaa  Yloet  9.  JL4ait,  I 
Blackf.  846 ;  Coldren  v.  Mmer,  1  Black£  29«. 
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against  B.,  agreed  with  C.  to  forbear  to  sue  ont  execution  nntil  a  Axotniv 
certain  day,  and  C,  in  consideration  thereof  agreed  that  he  would,  ^J^^]'**' 
on  or  before  that  day,  erect  a  substantial  house,  and  cause  a  lease  of 
it  to  be  granted  to  A.,  such  lease,  when  granted,  to  be  in  satisfao^ 
tion  of  the  judgment :  it  was  held,  in  an  action  for  the  breach  of 
this  agreement,  that  the  damages  were  properly  estimated  at  the 
amount  of  the  judgment  debt  (/). 

Bat  where  an  action  is  brought  upon  a  contract,  for  the  recovery  Gonse- 
of  general  damages,  by  reason  of  the  non-performance  of  an  act  Jg^JwcL 
which  the  defendant  had  undertaken  to  perform,  or  the  commis- 
sion  of  an  act  which  he  had  contracted  to  avoid ;  the  jury  may 
likewise  take  into  their  consideration,  any  consequential  injury 
which  the  plaintiff  has  sustained,  provided  such*  injury  be  the  fair 
and  natural  result  of  the  defendant's  violation  of  his  agree* 
ment($r).^ 

(/)    strait  9.   Farlar,    16  M.  &  W.  Vioars  v,  Wiloocks,  8  Boat,  1 ;  Newman  v. 

249.  Zachary,  Alejrn,  3;  Flower  o.  Adam,  2 

(jg)  See  Cort  v,  Ambergate,  Ax^,  Rail-  Taunt  314. 
way  Ck)mpany,  20  L.  J.,  Q.  B.  460,  466; 

1  Ante,  393,  note.  Upon  the  breach  of  a  contract  for  the  deliyery  of  merchandise, 
the  plaintiff  cannot  recover  damages  for  his  trouble  and  expenses  in  procuring  the 
contract  to  be  mada  SteTens  v.  Lyford,  7  N.  Hamp.  360.  Mere  speculatiTe  injuries 
depending  on  contingencies  and  erents  wholly  uncertain  in  themselves,  and  having 
no  intimate  and  immediate  connection  with  the  unlawful  act,  or  breach  of  contract 
complained  of,  furnish  generally  no  legitimate  basis  on  which  to  calculate  damages. 
Bishop  V.  Williamson,  2  Fairf.  504.  See  also  Hayden  v,  Cabot,  17  Mass.  169 ;  2  Kent, 
(bth  ed.)  480. 

In  an  action  for  the  breach  of  a  special  contract,  the  plaintiff  may  recover,  as  pari 
of  his  damages,  such  profits  as  would  have  accrued  to  him  flrom  the  contract  itself,  if 
it  had  been  performed ;  but  not  those  which  he  would  have  realized  from  other  eon- 
tracts  entered  into  for  the  purpose  of  fulfilUng  such  special  contract.  Fox  v.  Hard- 
ing, 7  Gushing,  516.  In  this  case  Mr.  Justice  Bigelow  said ; — "  To  illustrate  this  by 
the  case  at  bar.  The  plaintiffs  had  a  right  to  recover  such  sum  in  damages,  as  they 
would  have  realized  in  profits,  if  the  contract  had  been  fully  performed.  To  ascertain 
this,  it  would  be  necessary  to  estimate  the  cost  and  expense  of  work  and  materials 
in  completing  the  contract  on  their  part,  and  to  deduct  this  sum  firom  the  contract 
price.  The  balance  would  be  profit,  which  would  have  accrued  to  them  out  of  the 
eontract  itself,  if  it  had  been  fdlfilled,  and  which  they  have  a  right  to  recover  in  ad- 
dition to  such  farther  sum  as  would  compensate  them  for  the  labor  and  materials 
supplied  towards  the  completion  of  the  contract  But  if  the  plaintiffs  had  offered  to 
prove,  in  addition  to  this,  that  in  consequence  of  the  breach  of  the  contract  by  the 
defendants,  they  had  lost  other  contracts  by  which  they  would  have  realized  large 
profits,  and  which  they  had  entered  into  for  the  purpose  of  ftilfilling  their  contract 
with  the  defendants,  the  evidence  would  have  been  wholly  inadmissible ;  because 
such  collateral  undertakings  were  not  necessarily  connected  with  the  principal  con- 
tract, and  cannot  be  reasonably  supposed  to  have  been  taken  into  consideration  when 
it  was  entered  into.  Such  profits  are  too  uncertain,  remote  and  speculative  in  their 
nature,  and  form  no  proper  basis  of  damages."  See  Masterton  v,  Brooklyn,  7  Hill, 
61 ;  Batcheldcr  v.  Sturgis,  3  Gushing,  295;  Wilson  v.  York  &c.  Railway  Co.,  18  Eng. 
Iaw  &  Eq.  557,  note.  Where  the  defendants  had  fkiled  to  ftoiish  certain  machinery, 
as  agreed,  within  a  reasonable  time,  and  special  damages  were  averred  to  have  been 
sustained  by  the  plaintiffs,  in  consequence  of  such  failure,  by  which  they  were  pre- 
vented from  fulfilling  a  contract  with  third  parties,  and  lost  the  profits  thereon,  \% 
was  held,  that  this  was  a  proper  subject  for  the  consideration  of  the  jury  in  estimat- 
ing the  amount  of  damages,  although  the  contract,  which  would  have  produced  the 
profits,  could  not  have  been  enforced  at  law,  because  not  made  in  compliance  with  the 
statute  of  frauds.    Waters  o.  Towers,  20  Eng.  Law  &  £q.  Rep.  410. 

In  Philadelphia  &c.  Raibroad  Co.  v.  Howard,  13  Howard,  (U.  S.)  307,  844,  Mr.  Jus- 
tice Curtis  said ;— "  It  must  be  admitted  thai  actual  damages  were  all  that  could 
lawfyiUy  be  given  in  an  action  of  coTenant,  even  if  the  Company  had  been  guilty  of 
flraod.    Bat  it  by  no  mMita.  foUows  that  pfoftta  ava  not  ta  be  alUnred,  nndexvtanding. 
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Amouht  Thus,  if  a  man  buy  a  horse  with  a  warrantj,  and,  relying  ihere- 

xiootebf.  ^jj^  resell  him  with  a  warranty  ;  and,  being  sued  on  the  warranty 
by  his  vendee,  he  offers  his  defence  to  his  vendor,  who  gives  no  d^ 
rections  as  to  the  action ;  the  first  vendee,  if  he  defend  that  action, 
is  entitled  to  recover  the  costs  thereof  from  his  vendor,  as  part  of 
the  damage  occasioned  by  this  breach  of  warranty  (h)  :^  unless,  that 
is,  he  might  have  known,  by  a  reasonable  examination  of  the  horse 
before  he  defended  the  action,  that  the  animal  was  unsound  at  the 
time  he  resold  it  (i) 
[  *771  ]  *So  where  a  defendant,  a  broker,  contrary  to  the  orders  of  the 
plaintiff,  his  principal,  purchased  goods  of  an  inferior  quality,  per 
quod  one  J.  S.,  who  had  commissioned  the  plaintiff  to  purchase  the 
goods  for  him,  sued  the  plaintiff  for  the  bad  quality  of  the  goods, 
and  recovered  damages  and  costs :  it  was  held,  that  the  measure 
of  damages  was,  not  the  mere  difference  in  price  between  the  two 
kinds  of  goods,  but  the  amount  of  the  damages  and  costs  recovered 
in  the  action  against  the  plaintiff  (2;).  So,  where  the  tenant,  under 
a  lease  which  contains  a  covenant  to  repair,  underlets  the  premises 
to  a  person  who  agrees  to  indemnify  him  against  breaches  of  that 
covenant ;  and  the  original  lessor  brings  an  action  on  the  covenant 
against  his  lessee,  and  recovers ;  it  seems  that  the  damages  and 

(A)  Lewis  V.  Peake,  7  Taunt.  153.  (k)  Mainwaring  v,  Brandon,  8  Taunt. 

(i)  Per  Cur.,  Wrightup  v.  Chamberlain,  202 ;    S.  C.  2  Moore,    125.    The  Court, 

7  Scott,  598,  602.    See  further  as  to  the  howeyer,  oompelled  the  plaintiff  to  under- 

damages  recoTerable  in  an  action  for  the  take  that  he  would  assign  the  goods  to 

breach  of  a  warranty  of  a  horse,  Clare  v.  the  defendant,  or  sell  and  aoooont  with 

Maynard,  6  A.  &  E.  519.  him  for  the  net  proceeds. 

as  we  must,  the  term  profits  in  this  instruction  as  meaning  the  gain  which  the  plain- 
tiff would  haye  made  if  he  had  been  permitted  to  complete  his  contract.  Actual 
damages  clearly  include  the  direct  and  actual  loss,  which  the  plaintiff  sustains  jsrep- 
ter  rem  iptam  non  habUam.  In  the  case  of  a  contract  like  this,  that  loss  is,  among 
other  things,  the  difference  between  the  cost  of  doing  the  work  and  the  pnoe  to  be 
paid  for  it.  This  difference  is  the  inducement  and  real  consideration  which  oaoaes 
the  contractor  to  enter  into  the  contract  For  this  he  expends  his  time,  exerts  his 
skill,  uses  his  capital,  and  assumes  the  risks  that  attend  the  enterprise.  And  to 
depriye  him  of  it,  when  the  other  party  has  broken  the  contract  and  unlawfully  pot 
an  end  to  the  work,  would  be  unjust.  There  is  no  rule  of  law  that  requires  us  to 
inflict  this  injustice.  Whereyer  profits  are  spoken  of  as  not  a  subject  of  damages,  it 
will  be  found  that  something  contingent  upon  future  bargains,  or  speculations,  or 
states  of  the  market,  are  referred  to,  and  not  the  difference  between  the  agreed  price 
of  something  contracted  for  and  its  ascertainable  yalue,  or  cost"  "  We  hold  it  to  be 
a  clear  rule,  that  the  gain  or  profit,  of  which  the  contractor  was  deprived,  by  Uie 
refusal  of  the  Company  to  allow  him  to  proceed  with,  and  complete  the  work,  was  a 
proper  subject  of  damages.'' 

^  On  a  breach  of  a  warranty  expressed  or  implied  in  the  sale  of  an  article,  the 
damages  to  be  recorered  must  be  proportioned  to  the  loss,  and  if  a  total  loss,  the 
whole  sum  with  interest  may  be  recoyered  back.  Egleston  e.  Macauly,  1  M'Cord, 
379.  The  measure  of  damages  for  a  breach  of  an  implied  warranty  of  title  in  the 
sale  of  a  horse,  is  the  price  paid,  the  interest  thereon,  and  the  costs  recoyered  against 
the  purchaser  or  his  vendee.  In  case  of  a  suit  by  the  owner  and  notice  to  the  ven- 
dor :  the  counsel  fees  paid  for  the  defence  are  not  recoverable.  Reggio  v.  Braggiotti,  7 
Cushing,  166 ;  Armstrong  v.  Perry,  5  Wend.  585.    See  Voorhies  ©.  Earl.  2  Hill,  2S3. 

In  an  action  for  the  breach  of  a  warranty,  that  the  signature  of  an  indorser  on  a 
note,  transferred  to  the  plaintiff  by  the  defendant  was  genuine,  the  plaintiff  is  en- 
titled to  recover,  as  part  of  his  damages,  the  costs  incurred  by  him  in  an  nnsuoeessAil 
suit  against  the  supposed  indorser,  if  the  plaintiff  commenced  such  suit  in  good  fiuth, 
not  knowing  that  such  signature  was  forged,  and  gave  the  warrantor  seasonable 
tice  of  the  pendency  of  the  suit,  and  requested  him  to  furnish  evidenoe  of  the 
inenest  of  tne  signature.    Coolidge  e.  Brigham,  &  Metoalf,  6dL 
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costs  recovered  in  that  action,  and  also  the  costs  of  defending  it,  ^^y^ 
may  be  recovered  as  special  damages^  in  an  action  against  the  un- 
dertenant for  the  breach  of  his  agreement  to  indemnify  (2). 

And,  in  an  action  for  the  breadi  of  a  warranty  of  a  chain  cable, 
it  was  held,  that  the  plaintiff  might  recover  the  value  of  the  an- 
chor to  which  the  cable  was  attached,  on  proving  that  the  cable 
was  broken,  and  that  the  crew  slipped  it  in  order  to  avoid  dan- 
ger (w). 

Where  a  fresh  action  may  be  brought  and  satisfaction  obtained  Pntmre 
for  any  duty  or  demand  which  has  arisen  under  the  defendant's  d««m*«««- 
contract,  since  the  commencement  of  the  pending  suit,  the  plain* 
tiff  is  not  entitled  to  recover  in  that  suit,  any  damages  on  account 
of  such  duty  or  demand.^  But  where  the  cause  of  action  was  com- 
plete at  the  time  the  pending  suit  was  commenced,  and  the  plaintiff 
could  not  maintain  another  action  for  any  fresh  damage  which  he 
might  sustain  from  the  defendant's  breach  of  contract ;  there  the 
jury  not  only  may,  but  ought  to  take  into  their  consideration,  in 
assessing  the  plaintiff's  damages,  any  loss  he  will  probably  sustain 
infuturOf  by  reason  of  the  defendant's  breach  of  contract  (n). 

In  an  action  for  not  accepting  goods,  the  measure  of  damages  is  Actions 
the  difference  between  the  contract  price  and  the  market  price,  on  ^p^nl*^ 
the  day  when  the  vendee  ought  to  have  received  the  goods  (o).  not  deliV- 

^And  in  an  action  for  not  accepting  railway  shares,  the  measure  ^^^^E 
of  damages  is  the  difference  of  the  price  of  the  shares  on  the  day  f^!J^\ 
when  they  ought  to  have  been  accepted,  and  on  the  day  when  they  L  J 

were  resold  by  the  vendor,   such  resale  being  within  a  reasonable 
time  (p). 

We  have  already  considered  what  damages  are  recoverable  in  an 
action  for  not  delivering  goods  (j).* 

(Z)  See  Logan  v.  Hall,  4  C.  B.  598;  801. 

Penley  v.  Watts,  7  M.  <&  W.  601 ;  Walker  (o)  Barrow  v.  Amaud  (in  Cam.  Soae.), 

o.  Hatton,  10  M.  &  W.  249  ;  Neale  v.  WjX-  8  Q.  R  695,  610 ;  Phillpots  v,  Evans,  5  M. 

tie,  3  B.  &  C.  5id;  a  C.  5  D.  &  R.  442;  &  W.  475 ;  Leigh  &.  Paterson,  8  TaunL 

and  see  farther,  Smith  v,  Howell,  6  £zo&.  510. 

780 ;  20  L.  J.,  Exch.  377.  (p)  Stewart  v.  Cauty,  8  M.  &  W.  161 ; 

(m)  Borradaile  v.  Bran  ton,  2  Moore,  Pott  &.  Flather,  U  Jur.  735. 

582  ;  S.  C.  8  Taunt.  535.  (q)  Ante,  393.    As  to  the  law  of  Scot- 

Jff)  See  2  Wms.  Saund.  171  b;  Rioh-  lana  on  this  subject,  see  Dunlop  v,  Hig- 

son  V.  Mellish,  2  Bing.  229,  240.    And  gins  (in  Dom.  Proc),  12  Jur.  295,  298. 
see  HodsoU  v.  Stallebrass,  11   A.  &  £. 

1  In  an  action  to  reooYer  damages  for  carrying  on  a  particular  business  in  violation 
of  a  contract  between  the  parties,  no  damages  can  be  assessed  for  any  violation  sub- 
sequent  to  the  commencement  of  the  action.    Pieroe  v.  Woodward,  6  Pick.  206. 

'  Ante,  393,  and  note.  Where  there  is  an  express  agreement  open  and  unrescinded, 
for  the  breach  of  which  an  action  is  brought,  the  rule  of  damages  is  not  the  consider- 
ation paid,  but  the  value  of  the  thing  to  be  given,  or  of  the  act  to  be  done  at  the 
time  and  the  place  where  it  was  to  be  given  or  done.  Wells  v,  Abemethy,  5  Conn. 
222 ;  Mitchell  v,  Gile,  12  N.  Hamp.  394.  See  also  Howard  v.  Person,  2  Hayw.  335 ; 
Gleason  v,  Pinney,  5  Cowen,  152 ;  Nelson  v.  Ford,  2  Ham.  474 ;  Stevens  v.  Lyford,  7 
N.  Hamp.  360. 

A.,  by  contract,  stipulated  to  deliver  to  B.,  a  certain  quantity  of  wheat  on  demand, 
after  a  preKcribed  day,  for  which  he  was  to  receive  a  stated  sum  per  bushel ;  in  an 
action  for  non-performance  after  demand,  it  was  held,  that  the  jury  may,  in  assessing 
the  damages,  include  interest  as  an  item  in  their  amount,  if  they  think  it  proper 
firom  the  nature  of  the  transaction.    Doz  v.  Dcy,  3  Wend.  356. 

The  defendant  contraetod  to  oany  fifty  tons  of  the  plaintiff's  hay  to  a  distant  port 
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Amovvt  In  an  action  for  not  delivering  shares  in  a  projected  railway, 

^^^  the  vendee  may  recover  the  difference  between  the  price  agreed  on, 
and  the  market  price  on  the  day  on  which  the  sale  should  have 
been  completed ;  but  he  is  not  entitled  to  damages  in  respect  of  a 
further  advance  which  took  place  afterwards,  at  the  time  of  the  actual 
issuing  of  the  scrip  (r). 

In  an  action  for  not  replacing  stock  lent  on  a  given  day,  accord- 
ing to  agreement,  the  measure  of  damages  is  the  price  or  value  <m 
the  day  when  it  ought  to  have  been  replaced,  or  the  price  on  the 
day  of  the  trial,  or  on  a  previous  day,  at  the  option  of  the  plain* 
iiS(s).^  But  it  seems  that  if,  after  the  appointed  time,  and  while 
the  market  was  rising,  the  defendant  offered  to  replace;  the 
criterion  of  damages  would  be  the  value  of  the  stock  at  the 
time  of  such  tender,  not  the  increased  value  at  the  time  of 
the  trial  (Q.  Nor  will  it  be  of  any  avail  to  the  plaintiff  to 
state  in  the  declaration  that,  by  reason  of  the  non-replacement,  he 
was  prevented  from  completing  an  advantageous  contract,  which 
he  had  entered  into  (ti).  And  upon  a  contract  to  replace  stock,  and 
pay  dividends  in  the  meantime,  although  the  jury  give  damages 
for  the  value  of  the  stock  and  the  amount  of  the  dividends,  yet,  on 
affirmance  of  the  judgment  in  error,  the  measure  of  increase  is, 
not  the  further  dividends  that  may  have  accrued,  but  interest  upon 
the  damages  given  as  the  value  of  the  capital  stock  (x). 

There  are  some  cases  however,  in  which  the  defendant  may  be 

(r)  Tempest  v.  Kilner,  3  C.  B.  253;  to  have  been  replaoed  and  Uie  trial,  as 

Shaw  V.  Holland,  15  M.  &  W.  136.  firom  the  evidence  it  appeared  he  wovid  nol 

(<)  Shepherd  v.  Johnson,  2  East,  211 ;  have  made  the  adyantage  if  he  had  poa- 

M' Arthur  v.  Lord  Seaforth,  2  Taunt.  257 ;  sensed  the  stock. 
Harrison  v.  Harrison,  1  C.  &  P.  412.    But        (t)  Siepherd  v.  Johnson,  2  East,  211. 
in  M' Arthur  v.  Lord  Seaforth,  the  Court        (u)  Per  Cur.,  Parkins  o.  Howard,  K.  B.« 

would  not  allow  the  plaintiff  to  recoTer  a  T.  T.,  1817. 
profit  he  might  have  made  of  his  stock,        (x)  Dwyer  v,  Gorrj,  7  Taunt.  14. 
if  he  had  had  it  between  the  dajr  it  ought 

for  sale ;  the  hay  to  be  delivered  at  the  ship's  side ;  and  alter  receiving  twen^-fbor 
tons  on  board,  declined  taking  more  because  the  vessel  was  ftdl ;  it  was  held,  thai 
it  was  not  necessary  for  the  plaintiff,  after  this  refusal,  to  tender  the  readne  of  tha 
hay  at  the  ship's  side,  in  order  to  entitle  himself  to  damages ;  and  that  the  measiure 
of  damages  was  the  difference  between  what  the  plaintiff  in  fact  obtained,  or  witk 
due  diligence  and  prudence  might  have  obtained  for  the  hay  left  in  his  hands,  and 
the  price  at  the  port  of  destination,  deducting  freight  and  expenses.    Nourse  ».  Snow, 

6  Oreenl.  208.  In  an  action  upon  a  contract  for  the  price  of  articles,  which  have 
been  manufactured  and  delivered  to  the  defendant  according  to  the  eon  tract,  the 
damages  will  not  be  reduced  by  evidence  that  the  articles,  after  the  delivery,  were 
taken  and  sold  on  execution  as  the  property  of  the  plaintiff ;  because  the  defendant 
may  have  his  remedy  by  an  action  of  trespass  against  the  officer.    Flagg  p.  Diyden* 

7  Pick.  52.  If  there  be  a  contract  to  build  a  house  for  an  agreed  price,  and  the  honae 
be  built  in  a  manner,  and  with  materials,  varying  in  some  particulars  from  the  cod* 
tract,  the  measure  of  damages  which  the  builder  will  be  entitled  to  recover,  is,  not 
what  the  house  may  be  worth  to  the  other  party,  but  so  much  of  the  agreed  prioe  aa 
shall  remain  after  deducting  what  the  house  is  worth  less,  on  aooount  of  the  raria- 
tions.  Hay  ward  v.  Leonard,  Id.  181,  (2d.  ed.)  187,  n.  1.  If  a  person  agrees  at  a 
stipulated  price  faithfully  to  kiln-dry,  grind  and  pack  a  quantity  of  com,  and  does 
it  unfaithfully,  damages  are  to  be  assessed  without  regard  to  the  sum  agreed  to  be 
paid  for  manufacturing.    Foot  v.  Catlin,  6  Verm.  44. 

1  The  measure  of  damages  against  a  corporation  for  reftising  to  permit  a  transfer 
of  stock  on  its  books,  is  the  full  value  of  the  stock,  at  its  highest  price  at  any  time 
between  the  refusal  and  the  commencement  of  the  suit.  Commercial  Bank  9.  Kort- 
right,  22  Wend.  34a    See  Gray  v.  Portland  Bank,  3  Mass.  39a 
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regarded  in  the  light  of  a  wrongdoer  in  breaking  his  contract ;  and  Amottht 
where  this  is  the  case,  a  greater  latitude  is  allowed  to  the  jury  in  as- 
sessing the  damages.  Thus,  in  an  action  upon  a  bond  conditioned  for 
the  resignation  of  a  living,  which  the  defendant  had  refused  to  give  ^jj^re  6^ 
np  on  request:  the  Court  held  that,  he  being  **a  wrongdoer,  the  fendant 
jury  were  not  bound,  in  assessing  the  damages,  to  confine  themselves  ™*jj^  "* 
to  the  diminution  of  the  value  of  the  advowson  to  the  plaintiff,  by  ^  ^^od^ 
the  defendant's  life  interest ;  nor  in  estimating  the  annual  proceeds,  doer, 
to^  deduct  the  curate's  stipend  (y).     And  they  added,  "besides,  it  ap-  [  **773  ] 
poareJ  at  the  trial,  that  the  defendant  had  it  in  his  power  to  relieve 
himself  from  this  verdict  by  resigning  the  living  ;  and  if  he  does 
not  do  that,  it  is  clear  that  he  considers  the  damages  found  by  the 
jury  as  less  than  the  value  of  the  living  to  him."^ 

If  it  appear  in  an  action  for  use  and  occupation,  that  the  defend-  j^^J^J, 
ant  has  had,  or  might  have  had,  full  enjoyment  of  the  premises 
let  to  him,  the  jury  must  give  as  damages  the  amount  of  the  stip- 
ulated rent  (z).  And  where  there  has  been  a  lawful  entry  by  the 
landlord,  on  part  of  the  demised  premises,  he  can  recover  damages 
from  the  tenant,  commensurate  with  the  advantage  which  the  lat- 
ter has  derived,  from  occupying  the  residue  of  the  estate  (a).^ 

We  have  seen  that,  by  a  late  statute,  interest  may  now  be  recov-  Interest 
ered  as  damages,  in  many  cases  in  which  it  was  not  recoverable  at 
common  law((). 

4.  Statement  of  the  Damages  in  the  Ddclaratioa. 

In  order  to  recover  special  damage,  it  is  necessary  that  such 
damage  should  be  expressly  stated  in  the  declaration,  so  that  the 
defendant  may  be  prepared  to  dispute  the  facts.^  But  damages 
which  nece89(xrib/,  and  by  implication  of  law,  ensue  from  the  non- 
performance of  the  contract,  need  not  be  expressly  stated,  they 
being  recoverable  under  the  common  conclusion  of  the  declara- 
tion (c).* 

And  the  Court  will  not  arrest  the  judgment,  because  the  dama- 
ges were  stated  too  generally  in  the  declaration  (d). 

(y)  Lord  Sondes  v.  Fletcher,  0  B.   &        (e)  See  1  Chit,  on  Fl.,  6th  edH.  338; 

Aid.  835.  and  Boorman  v.  Nash»  9  B.  <&  G.  152,  per 

(2)  Ante,  333.  Lord  Tenterden,  C.  J. 

(a)  See  ante,  637  (d)  See  Rodgers  v.  NowiU,  5  C.  K  lOd. 
(6)  Ante,  563. 


1  On  the  other  hiind,  if  a  contract  be  broken,  and  the  partj  entitled  to  the  benefit 
Off  it,  can  protect  himself  Arom  the  loss  consequent  on  its  breach,  at  a  trifling  ex- 
pense, or  with  reasonable  exertions,  it  is  his  datj  to  do  it.  And  he  can  charge  the 
oelinquent  party  with  such  damages  only  as  with  reasonable  endeavors  and  expanse 
he  conld  not  prevent.    Miller  v.  Mar.  Church,  7  Greenl.  57. 

*  If  the  eviction  be  partial  by  a  third  person,  the  rent  will  be  apportioned ;  but  a 
partial  eviction  by  the  lessor,  excuses  from  the  payment  of  the  whole  rent.  Per 
Dpenoer,  Senator,  Dyott  v.  Pendleton,  8  Cowen,  727. 

*  M'Daniel  v.  Ferrell,  1  Nott  &  M'Cord,  313 ;  Brown  v.  Qibson,  lb.  326 ;  Stevens  v. 
Lyford,  7  N.  Hamp.  360. 

*  BteYO&B  p,  I^fiffd,  7  N.  Hamp.  860.    See  Williamson  v.  Dillon,  1  Har.  Ss  0111,  4il« 
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How  AS-  5*  DaiuageSi  how  asBessed. 

^•^^v^^^       Where  the  parties  have  not  furniahed  the  criterion  of  damages, 
Bj j«i7«      ]yj  stipulating  for  the  payment  of  a  liquidated  sum  as  such,  it  is, 
in  general,  entirely  the  province  of  the  jury  to  assess  the  amonnt, 
with  reference  to  the  circumstances  of  the  pailicular  case  (e). 
rf^^^'        And  when  a  cause  goes  to  trial  upon  issue  joined,  the  sum  to  be 
Court         recovered  is  always  ascertained  by  the  jury  (/).^    But  there  are 
r  *774  ]  ^<^*^ses  in  which,  when  the  defendant  suffers  judgment  by  default, 
the  intervention  of  a  jury  for  this  purpose  is  dispensed  with.    For, 
although  a  writ  of  inquiry  is,  in  general,  awarded  upon  a  judg- 
ment by  default,  or  on  demurrer,  yet  this  is  a  mere  inquest  of  of- 
fice, to  inform  the  conscience  of  ihe  Court ;  and  they  themselves 
may,  if  they  pleasQ,  assess  the  damages,  or  direct  them  to  be  assefls- 
ed  by  the  proper  officer  (g). 

Accordingly  it  has  long  been  the  practice,  for  the  plaintiff, — on 
obtaining  judgment  by  default,  or  on  demurrer,  in  actions  on  bilk 
of  exchange  and  promissory  notes  ;  and  also  in  actions  on  deeds,  or 
other  instruments  under  seal,  for  the  payment  of  a  specific  sum,-* 
to  apply  to  the  Court  in  term  time,  or  to  a  judge  in  vacation,  upon 
an  aiffidavit  of  the  nature  of  the  action,  &c.,  for  a  rule  or  sum- 
mons, to  show  cause  why  it  should  not  be  referred  to  the  Master  to 
compute  what  is  due  for  principal  and  interest,  and  to  tax  the 
plaintiff  his  costs,  and  why  finsJ.  judgment  should  not  be  signed 
thereon,  without  executing  a  writ  of  inquiry;  and  the  usual  course 
has  been,  for  the  Court  or  a  judge  to  grant  a  rule  absolute,  or  an 
order  for  this  purpose,  on  an  affidavit  of  service  of  such  summons 
or  rule,  unless  cause  were  shown  to  the  contrary  (A). 

But  the  Courts  have  cautiously  confined  this  practise  to  cases  in 
which  their  officers,  by  calculating  the  amount  due,  from  the  instra- 
ment  itself,  could  evidently  do  as  complete  justice  between  the  pai^ 
ties  as  could  be  effected  by  a  jury.  And,  accordingly,  they  have 
held,  that  where  the  quantum  of  damages  was  not  a  mere  matter 
of  calculation,-'— e.  g.  in  asfnimpnt  on  ^r  agreement,  although  the  ac- 
tion was  brought  for  the  recovery  of  a  sum  certain  claimed  to  be 
due  thereon  (i) ;  or  in  asaumpnt  on  a  foreign  judgment  (k) ;  or  on  a 
bill  of  exchange  for  foreign  money  (0,— a  writ  of  inquiry  was  nec- 
essary. 

(•)  As  to  paying  money  into  Court,  see  61,  62 ;  Thellusson  v.  Fletdher,  1  Thnfi* 

15  &  16  Yiot.  c.  76,  8.  70.    See  as  to pUad-  316;  RsBhleigh  v.  Salmon,  1  H.  m.  258, 

inff  payment  into  Court  in  ordinary  cases,  529,  542 ;  Shepherd  v.  Charter,  4  T.  B. 

lb.  8.  71.  275 ;  Blackmore  v.  Flemjng,  7.    Id.  44<; 

(/)  When  the  omission  of  the  jury,  Gould  v.    Hammerslev,   4    Tanni.    148 ; 

upon  the  trial  of  an  issue,  to  assess  the  3rill  v.  Neele,  1  Chit  621,  n. 
damages,  may  be  supplied  by  a  writ  of        (A)'  Tidd,  9th  edit  571,  572,  870;  Shep- 

inquiry,  Pilford's  case,  10  Co.  118 ;  Her-  herd  v.  Charter,  4  T.  K.  275;  Bashleigh  9. 

bert  V,  Waters,  Carth.  362 ;  Eynaston  v.  Salmon,  1  H.  Bl.  252,  529, 541 ;  Goldsmid 

The  Mayor  of   Shrewsbury,    Str.   1052 ;  t;.  Tate,  2  E  <b  P.  55. 
Clement  v,  Lewis,  3  B.  &  R  297 ;  Tidd.         (i)  Tidd.  9th  edit  571,  572,  870. 
9th  ed.  574,  896.  (k)  Messin  o.  Lord  Massareene,  4  t.  R. 

(ff)  Tidd,  9th  edit  573,  citing  2  Wms.  493 ;  Hunter  v.  Bowes,  cited  1 M.  4Gr  S.  171 
Saund.  107   (2) ;    Hewitt  v.  Mantell,  2        (Q  Maunsell  v.  Lord  Massareene,  5  T. 

Wils.  372,  374 ;  Bruoe  v.  Eawlins,  3  Id.  R.  87. 
^^— ^■— ^^— ■— ^— ^— ^— -^— — »— — ^— ^^^^-^— ^— —  ■    - 

1  See  Baker  v.  Wheeler,  8  Wendell,  508 
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By  the  15  &  16  Vicfc.  c.  76,  s.  94,  however,  the  power  of  diapen^-  Howi»- 
ing  with  a  writ  of  inquiry  has  been  extended  to  all  "actions  in  ^^^""^ 
which  it  shall  appear  to  the  Cgurt  or  a  judge,  that  the  amount  of  ^fT'C^ 
damages  sought  to  be  recovered  by  the  plaintiff,  is  substantially  yi^  a  7% 
a  matter  of  calculation."      And  hence  it  would  seem,  that  ^the  ex-  s.  94. 
ceptions  which,  as  above  stated,  have  hitherto  prevailed  in  the  prac-  [  ^775  ] 
tice  on  this  subject,  will  no  longer  apply. 

Where  the  declaration  contains  several  counts,  the  safer  course  is,  Kale  as  to 
for  the  jury  to  assess  the  damages  separately  on  each ;  for  where  JjJ^^sceB? 
the  damages  are  so  assessed,  and  one  count  is  bad,  the  judgment  where 
can  be  arrested,  if  at  all,  on  that  count  only  (m).     But  the  rule  on  there  an 
this  subject   at  the  present  day  seems  to  be,  that  whore  general  ^^^ 
damages  are  given  on  a  declaration  which  contains  oue  bad  count, 
or  in  which  several  breaches  are  assigned,  one  of  which  is  bad,  the 
Court  will  not  arrest  the  judgment,   but  will  award  vemre  de  no- 
vo (n). 

On  the  other  hand,  where  the  declaration  contains  two  or  more 
counts  which  are  good,  but  which  cannot  be  joined,  and  the  jury  find 
general  damages,  the  judgment  must  be  arrested,  and  the  Court  can 
not  award  a  venire  de  novo  (o). 

But  where  the  same  count  contains  two  demands,  for  one  of  Several 
which  the  action  lies,  and  not  for  the  other ;  all  the  damages  shall  ^"^'i^ 
be  referred  to  the  good  cause  of  action,  and  the  Court  will  neither  one  ooont 
arrest  the  judgment,  nor  award  t^  venire  de  novo  (p). 

6.  Excessive  or  too  small  Damages. 

If  the  jury  assess  excessive  damages,  the  Court  will  grant  a  new  When  the 

trial.     But  there  is  always  a  disinclination  in  the  Courts  to  listen  to  ^^'^  ^^ 

applications  of  this  nature;  nor  wiU  they,  in  general,. disturb  a  ver-  SSin*^ 

diet  on  this  ground,  unless  the  damages  be  such  as  appear  at  the  first  ease  ot 
blush  to  be  outrageous,  and  to  indicate  passion  or  pi^^tiality  in  the 
jury  ((jr).i 

(m)  Hayter  v.  Moat,  2  M.  <fe  W.  56 ;  Doe  c^.  Lawrie  t^.  Dyehall,  8  B.  &  C.  70, 

Qrant  v,  Astle,  2  Doagl.  730;  2  Wms.  71. 
Saand.  171  &.  (q)  See  the  cases,  Tid^,  9th  edit.  fit82, 

(n)  Corner  v.  Shew,  4  M.  &  W.  163,  907,  997 ;  WilUams  v,  Reeyes,  1  Chit.  729 

167 ;  Leach  v,  Thomas,  2  M.  &  W.  427  ;  a;  Tripp  ».  Thomas,  3  B,  &  C.  427 ;  JS.  C. 

OTermling,    as   to   this    point.    Holt   v.  5  D.  &  K  276.    In  an  action  fbr  breach  of 

Soholefield,  6  T.  R.  691.  promise  of  marriage,  a  new  trial  on  the 

{o)  Corner  V.  Shew,ft9^a;  Kitchenman  ground  of  exoessiye  damages  will  be  re- 

V.  Bkeel,  3  Ezoh.  49.  fused,  unless  in  a   yery   strong   case ; 

(p)  M'Gregor  v.  Qraves,  3  Exch.  34 ;  Gough  v.  Farr,  1  Y.  <fe  J.  477. 

1  Where  the  amount  of  damages  is  matter  of  opinion  merely,  the  fact  that  the  jury 
have  fixed  the  amount  at  a  greater  or  less  sum  than  any  of  the  witnesses,  is  not  a 
ground  for  a  new  trial  Hopkins  v.  Myers,  1  Harper,  56 ;  Brewer  v.  Tyringham,  12 
Pick.  547.  See  Haryey  v.  Huggins,  2  Bailey,  252 ;  Park  v.  Hopkins.  Id.  408  ;  Boyd  i;. 
Brown,  17  Pick.  461.  But  where  the  yerdict  giying  excessiye  damages  Is  founded  on 
a  mistake  of  law,  it  may  fyimish  ground  for  a  new  trial.  See  Green  v.  Speakman,  8 
J.  B.  Mbore,  839. 

If  it  appear  that  a  Jury  has  proceeded  upon  an  incorrect  principle  in  assessing 
damages,  (and  tlie  fhet  may  be  asoertained  by  inquiring  of  the  Jury  when  they  return 
(hftir  rerdiot,)  a  new  trial  will  be  granted,    Pieroe  v.  Woodifard,  6  Pick,  206.    See 


908 


DAMAGES. 


EXCESBITB 
OB  TOO 
SMALL 
IkAlUOES. 


And  the  Courts,  in  the  exercise  of  their  discretion  upon  this  snV 
ject,  will  refuse  a  new  trial  to  reduce  the  damages,  although  the  jnrj 
have  given  damages  which  the  plaintiSfs  declaration  did  not  strictly 
enable  him  to  give  in  evidence  ;  but  which  he  might  have  recovered 
upon  a  declaration  differently  framed ;  because,  to  allow  a  new  trial 
on  that  ground,  would  only  have  the  effect  of  putting  both  parties 
to  further  expense,  with  every  probability  of  the  result  being  the 
[^76  ]  8ame(r).  Thus,  where  the  defendant,  **who  had  contracted  for  jew- 
elry, was  to  return  it  in  a  twelve-month  ;  and  if  he  omitted  to  do  so, 
was  to  pay  for  it  a  certain  sum,  with  interest;  and  the  plaintiff  sued 
for  the  amount,  the  goods  having  been  retained  ;  but  the  only  counta 
in  the  declaration  applicable  to  the  case,  were  a  count  for  goods  sold, 
and  a  count  for  interest  on  money  due  and  forborne;  notwithstand- 
ing which  the  jury  found  a  verdict  for  the  sum  demanded,  vnth  in- 
terest; the  Court  refused  to  interfere,  or  to  set  aside  the  verdict  («). 

And  it  seems  to  be  unusual  to  grant  a  new  trial  on  account  of  the 
smallness  of  the  damages,^  especially  where  the  amount  is  uncertain ; 
although  it  would  probably  be  granted  in  an  action  on  a  demand  which 
is  obviously  certain,  as  upon  a  promissory  note,  if  there  were  no  pre- 
tence for  giving  the  plaintiff  less  than  the  full  amount  (t).  And  the 
Courts  have  sometimes  set  aside  inquisitions^  on  account  of  the  small- 
ness of  the  damages  (u).  But  where  the  damages  found  by  the  jury 
have  been  calculated  upon  terms  assented  to  by  the  counsel  on  botli 
sides,  the  Court  will  not  interfere,  on  affidavits  stating  that  counsel 
were  mistaken  in  that  which  they  assumed  as  the  basis  of  their  cal- 
culation (x). 

The  jury  cannot  give  larger  damages  tlian  are  laid  in  the  declara- 
tion ;  and  if  judgment  be  entered  for  the  excess,  it  is  error  (y). 
But  the  plaintiff  may  cure  a  finding  for  the  excess,  by  entering  a 
remittitur  of  the  surplus  before  judgment  (z)  ;  ^  or  he  may  amend  hiB 
declaration,  and  have  a  new  trial  (a).     And  a  mere  miscalculation, 


Error  for 
•zoessiTe 
damages. 


(f )  Mayfield  v.  Wadsley,  8  B.  &  C.  367 ; 
8.  C.  5  D.  &  R.  224. 

(«)  Harrison  v.  AUen,  2  Bing.  4. 

(0  Tidd,  9th  edit  909. 

iu)  lb.;  Neale  v,  Wyllie,  3  B.  &  C.  633  ; 
S.C.6a&R.442. 


S)  ffilton  V.  Fowler,  6  Dowl.  312. 
)  Cheveley  «.  Morris,  2  BL  1300. 
(«)  Persival  v.  Spencer,  YcIt.  46  Wrty 
V.  Lister,  2  Str.  1110,1171. 

(a)  Tidd,  9th  edit  896,  and  n.  (k). 


Deem»  v.  Quassier,  3  Band.  476 ;  Bodwell  v.  Osgood,  3  Pick.  379 ;  Shuto  o.  Busett»  7 
Pick.  82 ;  Douglass  v.  Toucey,  2  Wend.  362 ;  Reed  v,  DaTis,  4  Pick.  216 ;  Moody  f. 
Baker,  6  Cowen,  351 ;  Neal  v.  Lewis,  2  Bay,  204  ;  DaTls  v,  Davifl,  2  Nott  &  M'Cord, 
81 J  Riley  v.  Nugent,  1  Marsh.  431;  Sheppard  v.  Lark,  2  Bailey,  676;  Worstert. 
I^ropnetors  of  Canal  Bridge,  16  lick.  647,  648;  Boies  v.  M'Allister,  3  Fair£d09; 
Thurston  v.  Martin,  6  Mason,  479.  If  a  verdict  he  for  too  large  a  sum,  and  the  ezoeu 
be  ascertainable  by  mere  arithmetical  computation,  it  may  be  remitted,  and  after  ita 
remission  the  yerdiot  will  not  be  set  aside  on  account  of  the  excess.  Woods,  J.,  is 
Sanborn  v.  Emerson,  12  N.  Hamp.  68.  In  Blunt  r.  Little,  3  Mason.  102,  107,  Stoiy, 
J.,  ordered  a  new  trial,  unless  the  plaintiff  would  remit  a  certain  sum  from  the 
amount  of  the  yerdict.    See  Hodges  v.  Hodges,  6  Metcalf,  206. 

^  A  new  trial  will  be  granted  where  the  damages  are  too  small.  Bixey  9.  Ward.  S 
Rand.  62 ;  M'Eane  v.  Bonner,  1  Bailey,  113 ;  PayUvin  v.  Winter,  4  Miller.  (Loaia) 
46 ;  Taunton  Manuf.  Co.  9.  Smith,  9  Pick.  11.  See  Howard  o.  Barnard,  20  Eng.  Jaw 
&  £q.  Rep.  286. 

<  Lewis  9.  Cooke,  1  Har.  &  M'Hen.  169 ;  Lambert  v.  Blaokman,  1  BUokfl  69 ;  Hairia 
V.  Jaffrey,  3  Harr.  &  JohQS.  643 ;  Allen  v.  Smith,  7  HaUt  169» 
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on  the  face  of  the  reoordi  of  the  total  or  aggregate  of  the  damages  Bzonsnra 
and  costs  recovered,  will  not  avoid  the  judgment  (b).^  mLlT 

DAMlfiXS. 

(h)  Dunn  v.  Cramp,  8  B.  d^B.  SCO,  307 ;  &  C.  7  Moore,  137. 

1  As  to  the  extent  of  the  inqairy,  which  may  be  made  bv  the  Coarfe  of  the  jnry  to 
aaoertain  the  groand  and  principle  of  their  yerdict,  see  Pierce  v.  Woodward,  6  Hck. 
208 ;  Dorr  v.  Fenno,  12  Hck.  526 ;  Parrott  v.  Thatcher,  9  Pick.  426  ;  Hix  v.  Dmry,  6 
Pick.  296 ;  State  v.  Haskell,  6  N.  Hamp.  361 ;  Taylor  v.  Qreely,  3  Greenl,  204 ;  Spoo|! 
9.  Spooner,  12  Metcalf,  281 ;  State  o.  Spencer,  1  Zabriskie,  196. 
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l^Tke  figures  refer  ia  Ihe  original  paging  <m  numbered  in  ih^  mat^in,} 


ABATEMENT. 

coTerture  of  plaintiff  must  be  pleaded  in,  151. 

a  bankrupt  co-debtor  need  not  be  made  a  defendant,  175,  a.  (k), 

or  one  discharged  bj  Statute  of  Limitations,  718. 

plea  in,  of  another  action  pending,  686. 
ACCEPTANCE  AND  RECEIPT  OP  GOODS, 

what  sufficient,  to  satisfy  the  Statute  of  Frauds,  345  to  353. 

of  guaranty,  442,  note,  462,  note. 

ACCEPTOR  OP  BILL, 

payable  at  Banker's  not  entitled  to  notice,  633. 

ACCIDENT, 

in  general,  in  a  case  of  absolute  engagement,  no  excuse  that  unavoidable  accident 

prevented,  &c.,  634. 
absolute  engagement  to  deliver  goods,  no  excuse  that  accident  prevented  deliv^ 

ery,  393. 
loss  by,  in  case  of  bailees,  413,  414. 
hirer  of  horse  undertakes  "  to  deliver  on  request,''  effect  of  death  of  horse, 

635,  n.  (r). 
in  the  case  of  carriers  of  goods,  423. 
carriers  of  passengers,*  436,  437. 
death  by,  remedy  in  case  of,  438. 
accidental  fire,  destroying  materials,  &o.  does  not,  in  general,  discharge  claim  of 

workman,  498. 
covenant  to  work  pit  unless  prevented  *'by  unavoidable  accident,'^  effect  o(> 

&c,  635. 

ACCORD  AND  SATISFACTION, 
what  sufficient,  658. 
accord  with  satisfaction,  659. 
meaning  of  rule  that  accord  must  be  executed,  659. 
but  an  accord  with  mutual  binding  promises  to  perform,  is  a  good  bar'  withotl 

performance,  659. 
effect  of  new  agreement  suspending  remedy,  660. 
assignment  of  property  as  collateral  security,  no  bar,  660. 
taking  bill  of  exchange  on  account,  660,    See  Bill  of  Exchanos, 
there  may  be  an  acceptance  in  satisfaction  without  delivery,  661. 
meaning  of  rule,  that  satisfaction  should  be  advantageous,  661. 
cases  where  this  rule  does  not  apply,  661. 
unliquidated  damages,  661. 

gift  of  a  thing  of  uncertain  value,  in  satisflaction  of  larger  claim,  661. 
what  is  not  a  sufficient  satisfaction,  661. 
mere  restoration  of  goods,  and  other  instances,  662,  663. 
accord  and  satisfaction  no  plea,  where  it  has  been  rendered  inoperative  hgr  act  of 

defendant,  663. 
accord,  &c.,  with  or  by  one  of  several  parties,  664. 
by  a  stranger,  665. 
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ACCOUNT  STATED, 

form  of  the  count,  566. 

nature  of  eTidenoe  required  to  support  it,  667. 

accounting  with  agent  or  wife,  sufficient,  567. 

but  not  with  a  stranger,  567. 

need  not  be  reciproc^  or  cross  accounts,  566. 

or  more  than  a  single  transaction  to  which  account  or  admission  of  debt  refev^ 

566. 
Court  to  decide  what  amounts  to  an  account  stated,  569,  n.  (n.) 
L  0.  U.  is  evidence  of,  567. 
admission  to  holder  of  bill,  what  sufficient,  567. 
admission  in  bankrupt's  examination,  567. 
admission  to  executor,  as  such,  568. 

admission  of  debt  due  to  assignees  of  a  bankrupt,  568,  569. 
an  award  is  not  eyidence  of,  568i 

there  must  be  an  admission  of  a  debt  of  a  certain  or  qMoific  amount,  569. 
mere  offer,  or  coxgecture  as  to  amount,  not  sufficient,  569. 
admission  must  be  unqualified,  <&c.,  569. 
statement  of  account  hj  husband  as  to  debt  from  wife  before  marriage,  who  to 

be  sued,  570. 
party  ma/  recover  on  an  account  stated,  though  not  on  original  claim,  570. 
when  partner  may  sue  copartner  on,  570. 
what  a  sufficient  account  stated,  though  original  claim  not  recoTeraUe  fbr  wiat 

of  eyidence,  670. 
eases  under  Statute  of  Frauds,  571. 
claim  arising  under  written  agreement  not  produced,  571. 
but  not  where  original  claim  yoid,  671. 
when  account  stated  admits  title  of  plaintiff,  572. 
statement  of  account  not  conclusiye,  572. 
particulars  of  demand  on  account  stated,  referring  to  unstamped  memorMi- 

dum,  573. 
L  0.  U.,  when  it  may  be  given  in  evidence  to  prove  an  account  stated  as  to  a  nxM 

which  has  been  altei^,  573,  n.  (k.) 
merchants'  accounts ;  Statute  of  Limitations  in  case  of,  707. 

ACKNOWLEDGMENT, 

what  sufficient  to  take  a  case  out  of  the  Statute  of  Limitations.    See  Unrir 

TIONS. 

of  debts  or  items  in  an  account  stated,  or  of  receipt  of  bills  &c.,  stamp,  Aa, 
115,  666. 

ACTION  PENDING, 

a  good  plea  in  abatement  that  a  former  suit  for  the  same  debt  is  still  pending, 

^686. 
but  not  where  the  former  suit  is  in  an  inferior  Cotirt,  686. 
causes  of  action  must  be  indentical,  687. 
action  must  be  against  the  same  party,  687. 

ACTS  OP  PARTIES, 

contract  implied  firom,  18. 

ADEQUACY  OF  CONSIDERATION, 
as  regards  the  promiser,  28,  29. 
as  regards  the  promisee,  29-^2. 

ADMISSION, 

effect  of,  in  simple  contracts  as  an  estoppel,  6. 

ADULTERY, 

of  wife,  effect  of,  as  to  husband's  liability  on  her  contracts,  166.    See  HussAirv 
▲nn  WiFB. 

ADVERTISEMENT.     See  Reward. 
effect  of  as  to  warranty,  400,  note. 

AGENT.     See  Pjuncipal  and  Agsnt. 

power  of  agent  to  pledge  goods  under  5  &  6  Vlot.  c.  39 ;  204t-206. 

his  right  to  commission,  how  regulated,  480. 

commissions  of,  480,  note. 

diligence  to  be  used  by,  481,  note. 

when  liable  to  principal  for  money  had  and  received,  540,  and  note. 

not  liable  to  principal  till  after  demand,  213,  note,  jf40,  note. 

of  goYemment,  contraotB  with,  254  and  note. 
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AGENT.  GOVERNMENT, 
contracts  with,  254-256. 

AGREEMENT.     See  CoirrRAOTS. 
meaning  of  term,  2. 

ALIENS. 

contract  with  alien  ami  yalid.  172. 

contract  with  alien  enemy  void.  td. 

may  take  real  estate  hy  purchase  and  hold  till  office  found,  266,  note. 

no  yalid  contract  with  alien  enemy  except  for  ransom,  172,  note. 

debts  contracted  with,  not  extinguished  by  subsequent  war,  172,  note. 

Englishman  abroad  contracting,  173. 

Englishman,  prisoner  of  war,  ib, 

lease  to  alien,  172,  n.  (^). 

fbrfeiture  to  Crown,  i6.,  n.  (p. 

liability  of  alien's  wife  resident  in  this  country,  170. 

how  far  empowered  to  take  or  hold  lands,  266,  and  note. 

ALLOTTEE  OP  SHARES  IN  A  JOINT-STOCK  COMPANY, 
when  he  may  sue  for  his  deposits,  546. 

ALTERATION  OP  AGREEMENT,  &c., 

altering  a  written  agreement  by  parol,  96 ;  and  tee  Evidenoe. 

wairer  of  terms  of  performance  by,  105. 

when  new  stamp  rendered  necessary  by,  125. 

by  party  thereto,  avoids  it,  whether  the  alteration  be  a  material  or  immaterial, 

594,  684. 
material  alteration  by  a  stranger  ayoids  it,  ib, 
of  a  bill  of  exchange.  684,  n.  (n),  and  685. 
alteration  of  terms  of  guaranty,  when  disoharges  turet^  466,  468. 
altering  policy  of  insurance,  684,  n.  (n). 
when  presumed  to  have  been  made,  686,  and  note. 

ALTERNATIVE  CONTRACT, 

how  to  be  performed ;  election  as  to  performance,  628. 

AMBIGUITY, 

parol  eyidenoe,  when  admissible  to  explain,  101 — 103. 

AMBIGUOUS  TERMS, 
how  construed,  89. 

ANNUITY, 

contract  for  the  sale  of,  <&».,  to  be  in  writing,  &c.,  64. 

coyenant  to  pay,  to  third  person  and  indemnify  plaintiff,  construction  of,  87. 

action  for  use  and  occupation,  by  grantee  of,  334. 

money  had  and  receiyea.  when  it  will  lie  to  recoyer  back  purchase  money,  on 

annuity  being  set  aside,  545. 
charge  on  benefice  to  secure  annuity  illegal,  625. 

APOTHECARIES.    See  Chbxist— Dbuooist— ^uboeoit— Phtsioiak. 
provisions  of  *'  apothecaries'  acts,''  482. 
they  apply  when  bill  given  for  attendance,  &c.,  482. 
qualification  required  under,  482. 
proof  of  certificate,  482,  n.  (Q. 
parties  to  whom  the  statutes  do  not  relate,  482. 
apothecary  acting  as  physician,  cannot  sue,  482. 
who  are  within  the  exception  contained  therein,  483. 
duty,  &o.,  as  to  making  up  prescriptions,  483. 

cannot,  without  qufthfioation,  advise,  or  sell  medicines  recommended  by  them- 
selves, though  they  do  not  make  up  prescriptions,  483. 
when  may  charge  for  attendances,  483. 
surgeon,  not  an  apothecary,  cannot  act  as  such,  484. 
except  in  surgical  oases,  434. 
liability  for  carelessness,  &o.,  485. 
whether  unskilfulness  an  answer  to  claim,  485. 

APPORTIONMENT, 

in  general  there  can  be  no  apportionment  of  entire  contract,  636. 

exception  where  party  accepts  partial  benefit,  &o.    See  RissoiNDiNa — ^Ducaobs, 

389,  497. 
rule  as  to  servant's  wages,  if  turned  away,  dco.,  504,  505, 
as  to  seaman's  wages,  505. 
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APPORTIONMENT—  ( Continued.) 

rule  as  to  freigbt,  where  yoyage  is  not  completed,  505. 

rule  as  to  rent,  on  eviction,  637. 

or  snrrender  in  middle  of  quarter,  637. 

APPRAISER, 

cannot  recorer  commission,  if  not  licensed,  481. 

APPRENTICE. 

person  seducing,  impliedly  liaUe  to  master  for  work  of,  21. 

APPROPRIATION, 

of  payments,  rales  as  to,  650—655. 

of  payments  by  agent,  who  has  blended  his  own  demands  with  that  of  his  priii' 

cipal,  654,  note, 
of  payment  to  one  of  two  debts,  in  order  to  take  it  oat  of  the  St&tate  of  Lfamtar 

tions,  730. 

ARBTTRAMENT  AND  AWARD, 

submission  by  one  partner  does  not  bind  the  firm,  231. 

when  a  good  plea  in  bar,  690. 

when  not,  692. 

when  performance  of  award  must  be  pleaded,  693. 

mere  agreement  to  refer  dispute,  no  defence  to  action,  693* 

nor  pendency  of  arbitration,  693. 

ARBITRATORS, 

cannot  buy  the  land  in  dispute,  267. 

their  claim  to  remuneration,  486. 

not  liable  to  third  party  for  money  reeeired  by  them  as  soch   536. 

ARREST, 

defendant  may  be  arrested  in  this  country,  thoo^  debt  inonrred  abroad  iriieit 
arrest  not  allowed,  92. 

ASSENT, 

presumed,  when  contrflct^impHed  fit>m,  22. 

ASSENT  OP  PARTIES  TO  AGREEMENT.    See  Contracts,  8—17.      . 

ASSIGNEES  OF  A  BANKRUPT.     5^  Bvnkrupt. 

rights  on  contracts  of  bankrupts  until  certificated.    See  BAJVKKiTPr,  182. 

of  contracts  between  the  bankrupt  and  the  assignees,  184. 

assignees  cannot  be  sued  as  such,  240. 

cannot  be  sued  for  dividends,  240. 

9embU,  that  they  cannot  lend  money,  240. 

cannot  declare  as  such,  and  in  their  own  right,  241,  n.  (ti). 

one  cannot  bind  the  other,  241. 

when  liable  as  assignees  of  a  term,  ^.,  holden  by  bankrupt,  bgr  taking  to  lbs 

premises,  &o.,  241. 
term,  &g.,  does  not  vest  in  assignees  until  acceptance,  242. 
what  amounts  to  an  acceptance,  243. 
what  does  not,  2  [S. 

assignees  cannot  buy  bankrupt's  estate,  267. 
payment  of  debt  to  one  assignee  only,  645. 

ASSIGNEES  OF  INSOLVENT  DEBTOR. 

as  to  contracts  entered  into  by  them,  244. 
liability  of,  on  lease  held  by  insolvent,  244. 

ASSIGNMENT  OP  DEBT,  LEASE,  CONTRACT,  &c, 
assignment  of  debt  is  a  sufficient  consideration,  41. 

assignment  of  lease ;  promise  to  procure  landlord's  consent  to,  is  binding,  65. 
assignment  of  copyright  to  be  in  writing,  64. 
assigament  of  lease,  how  to  be  eftectdd,  295. 
assignment  of  goods,  notVn  esee,  void,  371. 
liability  of  assignee  to  indemnify  lessee  against  rent,  442. 
assignment  of  debt,  substitution  of  debtor,  money  had  and  received  in  case  oC 

537. 
when  it  amounts  to  a  payment,  537. 
assignment  of  personal  contract  by  promisee,  discharges  contract  as  topromiMr, 

495,  and  note,  639. 
order  or  draft  on  debtor,  when  it  amouAts  to  ttn  aasignmcmt,  £37,  note, 
notice  to  debtor,  537,  note« 
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ASSIGNMENTS  TO  TRUSTEES  FOR  THE  BENEFIT  OF  CREDITORS, 
when  Yoid  within  ihe  statute  of  Elizabeth,  367. 

ASSOCIATIONS.    See  Companies. 

ATTAINTED  PERSON, 
contracts  with,  173. 
cannot  hold  land,  266. 

ATTORNEY, 

when  personally  liable  on  agreement  by  him,  though  made  as  attorney,  210,  211. 

acting  as  such,  cannot  purchase  client's  land,  267. 

his  liability  in  case  of  loss  of  monies  of  his  client,  intrusted  to  him,  418. 

is  bound  to  attend  personally  to  his  client's  business,  486. 

as  to  the  delivery  of  his  bill  signed  under  the  statute,  486,'^.  (a). 

effect  of  his  agreement  to  charge  only  mone^  out  of  pocket,  or  a  specific  sum,  486. 

may  sue  petitioning  creditor,  though  no  assets,  486. 

client  suing  in  formd  pauperia^  486. 

may  sue  two,  who  jointly  retained  him,  though  not  jointly  interested,  486. 

his  claim  on  another  attorney  who  requested  him  to  transact  the  business  fbr 
third  person,  487,  n.  (6). 

how  affected  by  want  of  proper  qualification,  487. 

right  to  recover  costs  for  business  in  county  courts,  487. 

when  his  negligence  will  afford  an  ajiswer  to  an  action  for  his  bill,  488. 

cases  on  this  subject,  488 — 490. 

liable  for  gross  negligence,  490. 

what  amounts  to,  490 — 493. 

client  may  recover  costs  which  he  has  been  compelled  to  pay  in  consequence  of, 
493. 

liable  for  negligence  of  town  agent,  493. 

how  far  bound  to  continue  the  prosecution  or  defence  of  a  suit  once  commenced, 
493. 

attorney  not  liable  for  expenses  of  witness  subpoenaed  by  him,  without  express 
contract,  olO. 

receiving  money  for  client,  when  not  liable  for  same  to  third  person,  535. 

his  clerk,  when  not  so  liable,  535. 

action  for  money  had  and  received  against,  to  obtain  back  money  recovered  by 
him  in  action  brought  without  authority,  554. 

payment  to  him,  when  binding  on  client,  643. 

payment  to  client  in  fraud  of  attorney,  643,  n.  (/). 

tender  to  him,  696. 

when  the  Statute  of  Limitations  attaches  on  his  bill,  713. 

when  action  against,  for  negligence,  barred  by  the  statute,  716. 

may  set  off  the  amount  of  Ms  bill,  although  not  delivered  pursuant  to  the  stat- 
ute, 745. 

ATTORNMENT.    8u  Landlokd  and  Tenant. 
use  and  occupation  lies  without,  334. 
when  does  not  estop  tenant  from  disputing  title.    Ste  Landlobd  and  Tenant.. 

AUCTION  AND  AUCTIONEER, 

evidence  of  verbal  representations  of,  at  auction,  when  admissible,  104. 

auctioneer  may  sue.  when,  213. 

sale  of  lands  by  auction,  is  within  Statute  of  Frauds,  272. 

when  property  is  changed  by  sale  of  goods  by,  841. 

what  an  acceptance  of  goods  sold  by  auction,  to  satisfy  the  Statute  of  Frauds, 

348. 
rule  where  goods  are  sold  by  auction  in  separate  lots,  352. 
auctioneer  may  be  an  agent  to  sign  under  Statute  of  Frauds,  359. 
when  he  is  not,  359. 
his  clerk  may  be  such  agent,  359. 

auctioneer  in  general  liable  only  for  deposit  on  contract  going  off,  277. 
when  liable  for  interest  and  expenses,  280. 
puffers  at  an  auction,  employment  of,  avoids  sale,  269. 
effect  of  mistake  in  describing  premises  sold  by  auction,  267. 
auctioneer  cannot  buy  estate  he  has  to  sell,  267. 
sale  of  separate  lots  of  land  by  auction,  what  title  required  on,  269. 
auctioneer  liable  for  negligence  or  unskilfulness,  481. 

AUTER  ACTION  PENDANT.    Se^  AonoN  Pending,  686. 
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AUTHOR, 

action  lies  against,  for  not  supplying  MS.,  although  the  parties  were  to  share  the 

profits,  225,  n.  (e). 
not  entitled  to  remuneration  if  work  Illegal,  494, 
claim  for  writing  part  of  treatise  for  periodical  work,  when  good,  49^. 

AUTHORITY.     See  Principal  and  Aobnt. 
bare  authority  to  agent  revocable,  198. 
what  interest  sufficient  to  render  authority  irrevocable,  198. 
subsequent  assent  equal  to  prior  authority,  202. 
order  on  agent  to  pay  third  party,  when  not  revocable,  639. 

AWARD.    See  Abbitrament  and  Award. 
not  evidence  of  an  account  stated,  568. 

AWAY-GOING  CROPS,  327.    See  further,  CasTOK  of  the  Couhtrt. 

BAGGAGE, 

of  passengers  in  steamboats,  rail  oars,  &o.,  rules  as  to,  436  and  note. 

BAIL. 

implied  promise  of  indemnity  to,  &c.,  443.    8u  Guarantsb. 

extent  of,  443,  n.  (A). 

action  for  money  paid  and  expenses  incurred  by  bail,  522. 

BAILIFF, 

high  bailiff,  no  remedy  at  common  law  fot*  expenses  of  election,  506. 
sheriff's  bailiff  or  officer,  action  for  fees,  &c.,  509. 
no  remedy  for,  against  the  client,  509. 

BAILMENTS, 

different  sorts  of  bailments,  412. 

degrees  of  negligence,  412. 

effect  of  fhtud,  or  special  contract,  413. 

loss  by  violence,  413. 

or  act  of  God,  413. 

extent  of  bailee's  responsibility  in  the  following  cases, 

1.  Dqpontum,  413. 

2.  Mandaium^  414. 

gratuitous  bailee  not  liable  for  nonfeasance,  4I4i 
aliter  when  he  enters  in  the  work,  414. 
what  amounts  to  gross  negligence  in,  415. 

3.  Commodatumt  416. 

4.  PignoH  aceeptum^  416. 

rights  and  liabilities  of  pawnee,  416. 
remedies  by,  if  debt  not  paid,  416. 
when  he  muy  use  Uie  pledge,  416,  417 
pawnbrokers,  417. 

5.  Locatum^  or  hiring,  417. 

1.  LocaUo  cperiSf  417. 

workman,  417. 

duties  of  such  bailee,  417. 

for  what  losses  liable,  417. 

agister  of  cattle,  417. 

attorney,  418. 

factor,  418. 

innkeeper,  how  to  be  charged  on  the  custom  of  the  realm,  for  loss 

of  guest's  goods,  418. 
duty  of,  as  to  entertaining  guests,  419. 

2.  LacaUo  Rei,  420. 

liability  of  hirer  of  goods,  420. 

how  bailment  for  hire  determined,  420. 

3.  LocaUo  opens  mercium  vehendarum.     See  Carribbs,  421 — 438, 

BANK  NOTES, 

payment  of  debt  in  forged  notes,  648,  and  note, 
tender  of  debt  in  bank  notes,  701. 

BANKERS, 

implied  promise  to  honor  customer's  cheque,  18. 

paying  cheque,  &c.,  improperly  altered,  his  remedy  against  his  customer,  521. 

effect  of  banker  by  mistake  giving  credit  for  monies  supposed  to  be  reoeiTsd  bf 

him,  530. 
>rhen  bound  by  order  of  customer  to  pay  hi«  debtor,  &o.,  538, 
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BANKERS— (  C7on(intie(;.) 

paying  forged  cheque,  moBi  bear  the  loss,  651. 

as  to  their  claim  to  compound  interest,  565. 

payment  by,  to  one  of  two  trustees  depositing  money,  not  sufficient,  644. 

effe3t  of  payment  by,  to  holder  of  bill  under  forged  indorsement,  645. 

money  deposited  with, — aright  to,  may  be  barred  by  Statute  of  Limitations,706. 

BANKING  COMPANIES, 

joint-stock,  contracts  by,  253. 

BANKRUPT.     See  Assignees  of. 

1.  Of  the  effect  of  his  certificate  on  his  contracts  before  bankruptcy,  174. 

general  rule  is,  that  it  bars  debts  provable,  even  as  to  resulting  damages 
and  costs,  174. 

does  not  release  collateral  remedies,  175. 

bankrupt  defendant  need  not  be  sued  with  soWent  partner,  175,  n.  (h), 

what  debts  provable,  175. 

nor  joint  contractor,  175. 

debts  not  yet  payable,  175. 

debts  for  which  he  was  surety  or  liable  for  another,  176. 

contingent  debt,  176. 

unliquidated  diunages  not  provable,  177. 

creditor  proving,  to  relinquish  suit,  &o.  178. 

liability  of  future  effects,  179. 

effect  of  foreign  or  Scotch  certificate,  179. 

money  had  and  received,  to  recover  money  paid  by  way  of  fraudulent  prefer- 
ence, &c.,  554.* 

contracts  in  consideration  of  not  opposing  certificate  of,  626. 

plea  of  discharge,  758. 

replication  and  evidence,  &c.  759. 

2.  Of  his  subsequent  promise  to  pay  former  debt, 

law  on  this  subject  before  the  12  &  13  Vict.  c.  106  . . .  180. 
under  that  act,  such  a  promise  is  invalid,  181. 

3.  Of  the  contract  of  an  uncertificated  bankrupt, 

rights  of  assignees,  182. 

bankrupt  may  sue,  if  they  do  not  interpose,  183. 

their  rights  on  contracts  for  the  personal  skill  and  labor  of  the  bankrupt, 
184. 

4.  Contracts  of  the  assignees,  240—244. 

account  stated  with  assignees,  568. 

5.  Set-off  in  bankruptcy,  750. 

BANKRUPT'S  CERTIFICATE, 

contract  in  consideration  of  not  opposing,  void,  626. 

last  examination :  contract  in  consideration  of  not  opposing,  good,  626. 

BARRISTER.    See  Counsel. 
cannot  recover  fees,  499. 
not  liable  for  neglect,  499. 

BASTARD, 

promise  by  reputed  father  of,  to  pay  annuity  to  mother,  when  binding,  48. 
father  of,  liable  for  necessaries  supplied  to,  145. 

action  for  money  had  and  received,  to  recover  money  paid  to  the  parish,  contrary 
to  the  statute,  for  the  support  of,  547.  ^ 

BENEFICES, 

illegal  charges  on,  624. 

what  transactions  are  void  as  amounting  to,  624. 

BET.  See  Waobbs,  438. 

party  paying  illegal  bets  for  another,  remedy  of,  524. 

BILL  OF  EXCHANGE, 

defence,  that  a  bill  has  been  taken  on  account  of  debt,  665. 

forms  of  plea,  665. 

during  currency  of  bill  or  renewed  bill,  claim  suspended,  666. 

but  original  remedy  revives  on  dishonor,  &c.  666. 

when  taking  a  bill,  &c.,  operates  as  payment,  666. 

when  it  will  be  no  defence,  666. 

when  laches  as  to  the  bill  discharges  original  debt,  666. 

creditor  Boing  on  original  demand  must  show  dishonor  of  bill,  &c.,  666. 
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BILL  OP  EXCHANGE— (Cfen^ntied.) 

effect  of  loss  of  bill,  668. 

or  altering  it,  668. 

effect  of  taking  agent's  bill,  as  regards  principal's  liability,  669. 

or  taking  bill  of  one  of  seyeral  partners,  or  from  new  firm,  669. 

when  the  consideration  for  the  bill  may  be  inquired  into,  670. 

where  bill  presumed  to  hare  been  given  for  debt,  671. 

how  to  declare  in  these  cases,  671. 

when  taking  bill,  &c.  operates  as  payment,  &o.  666,  note. 

remedy,  if  bill  not  given  for  debt  according  to  agreement,  671. 

pleading  and  evidence,  671—673. 

consideration  for,  rules  as  to,  26^ 

when  it  may  be  inquired  into,  26. 

promise  to  pay,  after  discharge  for  want  of  notice  of  dishonor,  binding,  46. 

promise  to  pay  lost  bill,  52. 

bill  must  be  in  writing,  64. 

promise  to  guaranty  by  indorsing  bills,  means,  if  required  in  reasonable  time,  75. 

rule  of  construction  where  bill  or  note  is  ambiguous,  94. 

or  payable  to  fictitious  person,  94. 

cannot  be  varied  by  parol,  99. 

memorandum  acknowledging  deposit  of  bills,  &o.,  does  not  require  a  stamp,  Hi 

bill  by  infant  for  necessaries ;  infant  not  liable  thereon,  142. 

indorsee  of,  may  sue  subsequent  party  thereto,  149. 

bill  made  to  wife  before  marriage,  husband  alone  cannot  sue  thereon,  IfiO,  n.  («). 

indorsement,  &c.,  of  bills  by  wife  as  husband's  agent  during  marriage,  153,  n.  (v). 

note  payable  to  married  women,  who  may  sue  thereod,  171. 

liability  of  firm  on  bill  drawn  or  accepted  by  one  partner,  229,  234. 

or  discounted  for  one  partner,  235. 

or  made  after  dissolution  of  firm,  239. 

bill  by  corporation,  how  made,  251,  252. 

bill  given  in  payment  for  spirits  sold  oontraiy  to  **  Tippling  Act "  void,  877. 

outstanding  bill  bars  lien,  379. 

but  not  right  of  stoppage  in  tr€auUu,  385. 

action  for  not  delivering  bill  for  price  of  goods,  390. 

if  bill  given  for  warranted  goods,  vendee  cannot  set  up  breach  of  warranty,  m- 
less  they  be  of  no  value,  406. 

in  general,  where  bill  given,  party  cannot  insist  on  f  ilure  of  consideiatioa,  w 
as  to  raise  a  question  of  unliquidated  damages.  462. 

implied  promise  of  indemnity  to  accommodation  acceptor,  443. 

or  accommodation  indorser,  443. 

bill  of  exchange  accepted,  &c.,  for  debt  of  another  is  a  good  guaranty  by  accep- 
tor, (&c.,  although  no  consideration  appear  on  the  face  thereof,  4o{jL 

party  giving  note  as  surety,  on  faith  that  oiher  sureties  would  join,  discharged 
by  their  refVisal  to  join,  465. 

taking  bill  fix)m  principal,  when  it  discharges  stlre^,  469. 

discharge  of  parties  to  bills  by  giving  time  to  other  parties  thereto,  470. 

bill  or  note  when  evidence  of  money  lent,  514. 

action  ibr  money  paid  by  indorser,  or  accommodation  acceptor,  522. 

right  of  accommodation  acceptor  or  indorser,  to  be  indemnified  against  coflta» 
444,  522. 

interest  recoverable  upon,  564. 

bill  or  note  when  evidence  of  account  stated,  567. 

bill  or  note  when  usurious,  605,  606. 

bill  to  secure  gaming  debts,  when  void,  615. 

bill  or  note  given  on  stock-jobbing  transaction,  when  Tftlid,  618. 

acceptor  or  maker  liable  without  presentment,  628. 

bills  payable  after  notice  or  demand,  633,  n.  (y). 

Statute  of  Limitations  as  to  bills,  714. 

in  case  of  foreign  bills,  715. 

reference  to  Master  to  compute  on,  774. 

BILL  OF  LADING, 

not  conclusive  evidence  of  shipment,  6,  n.  (a). 

when  it  creates  privity  of  contract  between  consignor  and  carrier,  436, 

indorsee  of,  cannot  sue  thereon  in  his  own  name,  436. 

in  usual  form,  both  a  receipt  and  a  promise,  103,  note. 

BOND.     See  Specialties. 

BOOKING  OFFICE  KEEPER, 

contract  with,  when  it  binds  cairier,  422,  n.  (t). 
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BOUGHT  AND  SOLD  NOTES, 

effect  of,  where  no  entry  in  broker's  book,  357. 

memorandum  in  broker's  book  signed  by  him,  is  sufficient  to  satisfy  the  Statute 

of  Frauds,  357. 
effect  of  discrepancy  between  bought  and  sold  note,  358. 

BOUNDARIES, 

agreement  fixing,  when  executed,  not  within  the  Statute  of  Frauds,  274,  note. 

BREACH  OF  DUTY  BY  PUBLIC  OFFICER, 
contract  inducing,  void,  588. 

BREACH  OF  THE  PEACE, 

contract  tending  to  create,  Yoid,  588. 

BREWER, 

illegal  sales  of  drugs  to,  373. 

may  reco7er  price  of  beer  supplied  to  unlicensed  dealer,  373. 

agreement  by,  to  supply  publican  with  beer,  implied  warranty  of  quality  on, 

397. 
supply  of  bad  beer  by,  on  one  occasion,  does  not  discharge  liability  to  reoeiTe 

good  beer  on  another,  6A0. 

BRICKS, 

price  of,  when  made  under  the  proper  size,  not  recoverable,  373. 

BROKER.    See  Pkikcipal  and  Aobnt. 
how  he  differs  from  a  factor,  195 
can  only  charge  cost  price  of  goods  bought,  476,  n.  (r). 
charges  of,  &o.,  in  par^cular  cases,  480,  and-n.  (o). 
effecc  of  negligence  on  his  claim  to,  480. 
effect  of  illegally,  481. 

sworn  broker  in  London,  acting  without  being  qualified,  cannot  reooYor  charges, 
481. 

BUBBLE  ACT, 

repealed  by  6  Geo.  4,  c.  91 . .  619. 
efU3ct  of  this  act,  620. 

BUILDERS  AND  CARPENTERS.    ^S^  in  general  Skbtioxs-  Ain>  Woeks. 
contract  for  work,  when  to  be  in  writing,  495. 
who  is  the  proper  party  to  sue  thereon,  495. 

in  action  for  extra  work,  most  pro?e  original  contract  stamped^  120. 
right  to  charge  for  extras,  495. 

in  case  of  specific  contract,  where  original  agreement  can  be  traced,  495. 
how  far  party  bound  by  assenting  to  extra  work,  496. 
when  the  claim  may  be  reduced  by  showing  badness  of  work  or  materials,  496, 

497. 
not  if  bill  of  exchange  taken,  497. 
when  party  may  reco?er  on  quarUam  meruit  for  work  done  under  special  contract, 

497. 
measure  of  damages  in  such  case,  497. 

cases  in  which  wwrk  to  be  completed  before  anything  is  to  bo  paid,  497. 
rule  in  case  of  conditioned  contract  to 'pay,  on  pNdiiotioa  of  architect's  or  ea- 

gineer's  certificate,  49S. 
effect  of  accidental  destruction  of  work  by  fire,  498. 
party  wall  act,  498. 

liability  of  owner  of  ship  for  repairs,  498. 
how  Co  declare  for  work  and  materials,  &}.,  499. 

CADErSHIP  IN  EASr  INJIA  COMPANY'd  SBilVICE, 
sale  of,  illegal,  623. 

CALLS, 

action  for,  infant's  liability  in,  140. 

CANCELLATION, 

eifeci  of  canjellation  of  contract,  &o.,  by  mistake  or  accident,  686^ 

CAPACITY  TO  CONTUACr, 

assent  of  parties  pre-supposos,  8. 
general  rules  as  to,  12;:^,  IJO. 
capacity  to  buy  land,  2 Jo,  267. 

CARPENfEdd.    'iSse  BuiLUBSs. 

CARRIERS, 

1*  W^  is  A  oommon  oanieTft  42lk  And  aotei^ 
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CARRIERS—  Continued. 

proprietors  of  steamboats,  oanal  boats,  and  ferryboats,  421,  note. 

stage  coach  proprietors,  421,  note. 

truckmen,  wagoners,  &c.,  421,  note. 

railroad  companies,  421,  and  note. 

rules  as  to  his  obligation  to  carry,  421. 

he  ought  to  carry  in  the  usual  course,  421. 

delivery  to  carrier  necessary  in  order  to  charge  him,  422,  and  A,,  n.  {!). 

when  delivery  complete,  422,  note. 

delivery  may  be  actual  or  constructive,  422,  note. 

when  goods  are  left  for  carrier,  he  should  be  notified,  422,  note. 

delivery  to  carrier  need  not  be  at  his  office,  nor  need  it  be  entered  on  msy 
freight  list,  422,  note. 

but  an  acceptance  of  the  goods  to  carry,  by  the  carrier,  in  some  way,  is  nec- 
essary, 422,  note. 

delivery  of  passenger's  luggage  to  railway  company,  what  soffideni,  422. 

as  to  his  hire,  422. 

carrier  an  insurer,  423. 

may  limit  his  liability  by  contract,  423. 

instanced  of  this,  423. 

proof  of  special  contract,  424. 

effect  of  bye-law  of  railway  company,  424. 

mere  concealment  without  fraud  not  sufficient  to  relieve  carrier,  424. 

oZtter,  if  there  be  fraud,  425. 

not  liable  for  loss  by  owner's  neglect,  425. 

or  where  there  is  a  private  bargain  with  servant  of  carrier,  426. 

how  far  carrier  relieved  by  passenger  having  the  opportunity  of  obserriag 
his  luggage,  426. 

when  liabilty  of  carrier  ceases,  426. 

rule  as  to  lug:age  of  passenger  by  railway,  426,  436,  and  note. 

rule  where  parcel  is  to  pass  through  the  hands  of  several  carriers   426, 427. 

carrier  bound  to  deliver,  426,  427. 

where  and  to  whom,  427. 

whether  bound  to  deliver  at  consignee's  residence,  427. 

he  must  at  least  notify  arrival,  42S. 

when  liable  as  warehouseman,  428. 
2.  Of  carrier's  liability  under  11  Geo.  4  and  1  Will.  4,  c.  68. 

at  common  law  might  limit  responsibility  by  notice,  428,  429, 

provisions  of  the  Carriers'  A  ct,  429—433. 

general  effect  of  the  act,  433 — 435. 
8,  Who  is  to  sue  the  carrier,  435. 

consignee,  when,  iSo, 

consignor,  when,  435. 

agent  or  servant,  435. 

who  to  sue  on  bill  of  lading,  436. 
4.  Liability  of  carriers  of  passengers,  436. 

rights  of  persons  taking  places  by  coach,  436,  n.  (a), 

carrier  of  passengers  liable  only  for  negligence,  436. 

what  acts  of  negligence  will  charge  him,  437. 

his  duty  as  to  providing  a  proper  conveyance,  &c,  437. 

evidence  of  negligence,  437. 

when  excused  by  passenger's  negligence,  423,  note,  438w 

or  that  of  third  party,  438. 

bound  to  take  travellers,  unless  some  excuse,  437,  note. 

action  by  executor  under  9  <b  10  Vict.  93,  438. 

CATTLE, 

illegal  sales  of,  by  salesmen,  377. 

CERTAINTY. 

of  the  degree  of  o    tainty  required  to  render  contract  good,  65. 
instances  of,  65. 

although  particular  expression  uncertain,  Court  may  give  effect  to  elanse  ia 
which  it  occurs,   66. 

CERTinCATE, 

bankrupt's,  contract  in  consideration  of  not  opposing,  Toid,  626. 

CHAMPERTY, 
illegal,  587. 
what  oon8titatee,  567. 


INBBX.  92S 

CHARGES  ON  BENEFICES, 
when  illegal,  62:L 

CHARTER-PARTT, 

performance  of  stipulation  in,  not  excused  hy  ooourrenoe  of  accident,  631,  635. 

CHEMIST  AND  DRUGGIST, 

qualification,  and  claim  of,  for  services,  485. 

CHEQUE  OP   BANKER, 

when  evidence  of  payment,  647. 

when  evidence  of  debt,  647,  n.  (b), 

effect  of  taking  cheque  instead  of  money  ftrom  agent  of  debtor,  648,  n.  (k). 

tender  by  cheque,  when  valid,  701. 

CHOSE  IN  ACTION, 

assignment  of,  a  sufficient  consideration,  41. 

of  wife,  what  a  sufficient  reduction  of,  into  possession  of,  by  husband,  loO. 

CHURCHWARDENS.     See  Parish  Officers. 

CIVILITER  MORTVVS, 

liability  of  wife  if  husband  be,  169. 

contracts  with  outlaws,  and  persons  attainted,  173. 

CLERGY, 

what  charges  on  benefices  by,  are  illegal,  624. 

COALS, 

sale  of,  by  coal  factor,  with  principaVs  name  ^  in  the  ticket,  does  not  entitle  toop 

dee  to  treat  agent  as  a  principal,  as  to  set-off,  &c.,  203. 
if  proper  ticket  not  delivered  on  sale  of,  yendee  not  liable,  373. 

COGNOVIT. 

stamp  on,  when  necessary,  115. 

COHABITATION.     See  Husband  and  Wife. 

liability  of  a  person  on  contract  of  his  kept  mistress,  160. 
contract  inducing  illicit  cohabitation  void,  577.         • 
or  in  consideration  of  past  cohabitation,  577. 

COMMISSION.    Su  Principal  and  Aobnt. 

for  recommending  customers,  said  to  be  illegal,  600. 

COMMISSIONER  TO  EXAMINE  WITNESSES, 
may  sue  for  fees,  509. 

COMMISSIONERS  OF  INCLOSURE, 
incapacity  of,  to  buy  the  land,  267. 

COMMISSIONERS  OP  ROADS,  &c., 

treasurer  of,  cannot  sue,  212,  n.  (X:). 

liability  of,  on  contracts,  256. 

effect  of  Stat.  10  Vict  c.  16,  256. 

rule  where  rates,  &c.  are  alone  liable,  25f . 

on  what  contracts  they  can  sue,  257. 

COMMON  COUNTS.     See  Goods— Monies,  &c. 

COMMON,  TENANT  IN, 

holding  over,  does  not  bind  his  companion,  290. 

COMPANY,  BANKING, 

contracts  by,  how  to  be  made,  253. 

COMPANY,  JOINT  STOCK.     See  Partnership. 
when  a  subscriber  to,  becomes  a  partner,  216. 
when  liable  to  the  world  as  such,  220. 

power  of  directors  of  incorporated  company  to  affix  seal,  250,  n.  (/f). 
right  of  incorporated  company  to  sue  on  contract  not  under  seal,  252,  253. 
contracts  by,  under  8  &  9  Vict.  c.  16  .  .  2^>3. 
action  by  director  against  company  for  remuneration,  477. 
money  had  and  received  by  allottee  of  shares,  to  recover  back  subscriptiox^  to. 
546.  * 

illegal  companies  and  associations,  sale  of  shares  in,  &c.,  619. 
provisions  of  the  7  &  8  Vict.  c.  110,  as  to,  620. 

COMPANY,  REGISTERED, 

contracts  by,  how  to  be  made,  258« 
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COMPOSITION  DEED,  ,  ^  .^  _  -^  »^ 

construction  of,  how  affected  by  reciUl,  that  only  debts  put  opposite  names  to  » 

when  creditor  signing  composition  deed  of  debtor  discharges  surety,  465. 

in  case  of  composition  deed,  private  agreement  between  one  creditor  and  deMor 

for  fiirther  paymeni,  Ac.,  Yoid,  694 — 697. 
signature  of,  for  part,  binds  for  the  whole  debt,  &o.,  696. 
when  creditor  may  sue  on  collateral  securities,  697. 
as  to  subsequently  receiving  further  payment,  &o.,  697. 
debtor  must  tender  bills  agreed  to  be  taken  for  composition,  627,  628. 
payment  and  acceptance  of  a  composition  is  a  release  in  totOt  680. 
effect  of  a  creditor  being  prevented  flrom  signing  deed,  680,  n.  (p). 
effect  of  clause  that  all  creditors  should  sign,  681. 
or  that  all  the  trustees  should  sign,  681. 
when  tender  dispensed  with,  in  such  a  case,  682. 

COMPOSITION  IN  LIEU  OF  TITHES, 

contract  for,  need  not  be  in  writing,  410, 
remedy  thereon,  410. 

where  value  does  not  exceed  lOZ.  yearly,  411. 
how  contract  determined,  411. 
apportionment  under,  412. 

COMPOUND  INTEREST, 
when  allowed,  666. 
when  customer  bound  by  banker's  practice  to  charge,  565. 

COMPOUNDING  FELONY,  Ac, 
contract  for,  illegal,  5S5. 

CONCEALMENT.     See  Fraud— iNSuaAKCE. 

CONCURRE^fT  CONSIDERATION, 
what,  69. 
plaintiff  must  show  performance  of,  60,  638. 

CONDITION, 

contrt-ct  may  be  inferred  from,  88. 

CONDITIONAL  PROMISE, 

to  pay  debt  contracted  during  infancy,  147. 
how  to  declare  on,  147. 
effect  of,  under  Statute  of  Limitations,  726. 
how  to  declare  on,  736. 

CONDITIONAL  SALE  AND  DELIVERY  OF  GOODS,  360,  note, 
waiver  of  the  condition,  360,  note. 

CONDITIONAL  TENDER, 
when  bad,  699. 

CONDITION  PRECEDENT, 

rules  as  to  performance  of,  637.    See  Pkbfobmanob. 

may  be  divisible,  638. 

what  excuses  performance  of,  638. 

right  to  rescind  contract  on  non-performance  of,  638. 

CONSEQUENTIAL  DAMAGES, 
when  recoverable,  770. 

CONSIDERATION, 

not  essential  to  a  deed,  6. 

consideration  essential,  if  contract  not  under  seal,  8,  24,  26,  and  notes. 

no  exception,  though  contract  in  writing,  26. 

or  in  case  of  mercantile  contract.  26. 

if  expressed  in  the  writing  no  other  can  be  proved,  26,  note. 

admission  in  writing  t^t  contract  was  on  good  consideration,  26,  note* 

rule  as  to  bills,  26.    ^ 

good  and  valuable-c<$nsideration,  distinction  between,  26. 

consideration  for  simple  contract  must  be  valuable,  27. 

what  considerations  are  valuable,  27. 

general  rule  as  to  sufficiency  of  consideration,  28,  and  notes. 

adequacy  of  consideration,  rule  as  to,  28,  and  notes. 

extent  of  benefit  confe^kred,  28. 

extent  of  trouble  or  oblWtion  imposed,  29. 

illustrations  of  this  rule,  29—32.  . 

waiver  9f  tort,  a  consideration,  30. 
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CONSroERATION— (  ConUmied,) 
or  of  any  legal  right,  iiO,  note, 
liability  incurred  in  consequence  of  tlie  promise  of  another,  a  consideration,  80, 

note, 
subsisting  legal  obligation  to  do  a  thing,  30,  note, 
endeayor  to  do  a  thing,  31,  note, 
forbearance  to  sue,  &o,,  when  a  good  consideration  and  when  not,  82—37,  and 

notes, 
intrusting  another  with  property  a  good  consideration,  and  instances,  37 — 40.    ■ 
but  a  mere  promise  to  do  something  with  goods,  &c.,  without  delivery  or  reward^ 

does  not  render  promiser  liable  for  nonfeasance,  38.  • 

assignment  of  a  chose  in  action  or  right,  a  sufficient  consideration,  41. 
release  of  equitable  claim,  41. 

the  settlement  of  disputes  and  litigations,  42,  43,  and  notes, 
or  resignation  or  concession  of  doubtful  legal  claim,  43. 
or  doubtful  estate  at  will,  44. 
promise  for  a  promise  sufficient  consideration,  44. 
mutual  promises  to  contribute  to  a  common  object,  .45,  note, 
moral  obligation  not  a  sufficient  consideration,  45. 
examination  of  cases  with  reference  to  this  rule,  46. 
promise  to  pay  old  debt  barred  by  time,  46. 
promise  by  infant  on  coming  of  age,  47. 
promise  to  pay  money  lent  on  usurious  terms,  47. 
by  widow  to  pay  debt  incurred  during  coverture,  47,  and  notes, 
-past  seduction  not  a  good  consideration,  48. 

promise  by  the  father  of  a  bastard  to  pay  the  mother  an  annuity,  when  good,  46- 
promise  by  child  to  repay  father-in-law  for  board,  when  good;  48,  49. 
gratuitous  promises,  49---53. 
natural  love  and  affection,  <&c.,  27,  50. 
education  of  child  where  no  contract  by  parent,  50. 
.a  gift,  not  by  deed  or  delivery,  insufficient,  51. 
promise  to  perform  duty  imposed  by  law,  51. 
oy  master  of  ship  to  pay  extra  wages,  51. 
^compensation  to  witnesses  for  loss  of  time,  51. 

.to  pay  debt  of  third  person  already  incurred,  52.  t 

promise  to  accept  less  than  whole  debt,  52.    See  Patmekt. 
or  to  pay  lost  bill,  52. 
or  to  revive  a  void  security,  52. 

Sromise  to  pay  legacy,  &c.,  5J.     See  Execxttor. 
ifference,  where  an  act  is  done  on  the  faith  of  a  gratoitous  promise,  53.. 
impossible  considerations,  53 — 56. 
naturally  impossible,  53, 
legally  impossible,  ^53,  54. 
where  consideration  becomes  impossible,  55, 
difficulty  of,  no  excuse  for  not  performing  promise;  55. 
engagement  that  third  person  shall  perform  an  act,  binding,  55. 
/Consideration  void  in  part,  effect  of,  56,  574,  note, 
or  illegal  in  part,  56,  574,  note, 
.^f  .the  consideration  as  to  time,  57—61. 

.1.  Past  or  executed  good,  if  moved  by  prior  request,  57. 
when  request  n^  not  be  averred  m  declaration,  57. 
request,  when  implied,  58. 

what  express  promise  an  executed  consideration  will  support,  57.  ■ 
2.  Executory,  59. 
8.  Concurrent,  59. 
Ck>n tinning,  60. 
^-of  the  plaintifi  being  a  stranger  to  consideration,  61 — 63. 
where  consideration  moves  flrom  several,  63. 
action  for  money  had  and  received,  63. 
rule  as  to  deeds,  63. 
actions  by  statute,  63. 

under  Statute  of  Frauds,  must  appear  on  face  of  writing,  65.     See  GuARANrm.'* 
and  at  common  law,  cannot  be  supplied,  if  omitted  in  written  contract,  65. 
.illegal  consideration  avoids  contract,  575. 
money  had  and  received,  to  recover  money  paid  on  failure  of  consideration,  543. 

See  Monet  had  ahd  reokivbi). 
inadequacy  of  consideration,  does  not  of  itself  vacate  contract,  594,  and  note, 
jnay  be  evidence  to  show  fraud  or  miitake,  594,  note. 
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CONSTRUCTION  OF  CONTRACTS.    See  Contraotb. 
when  in  writing  is  for  the  Court*  72. 
aiiter,  when  not  wholly  in  writing,  72. 
general  rules  for,  siuie  at  law  and  equity,  72. 
the  object  is  to  ascertain  the  intention,  72,  73,  and  notes, 
rules  of  construction. 

1.  The  construction  to  be  reasonable,  73. 

illustrations  of  this  rule,  73—76. 

not  sufficient  to  make  out  a  merely  possible  intention,  77. 

if  intent  apparent,  violence  may  be  done  to  the  wordB,  77. 

2.  The  construction  to  be  liberal,  77. 

illustrations  of  this  rule,  77. 
mercantile  contracts,  77. 
8.  The  construction  to  be  favorable,  78,  79. 

if  possible,  contract  to  be  supported,  7d,  82,  note. 

no  presumption  of  illegality,  78. 

frivolous  construction  to  be  avoided,  78. 

meaning  of  words  •'  from,"  "  until,"  "  on,"  "  npon,"  •*  towards,"  79. 

4.  The  popular  meaning  of  words  to  be  adopted,  79. 

covenant  not  to  associate  with  wife,  80. 

instances  of  mercantile  woris  and  phrases,  80,  and  note. 

exception  to  this  rule,  81. 

rule  as  to  mercantile  contracts,  82. 

usage  of  trade,  ^2,  note. 

technical  terms,  80,  note. 

5.  The  whole  of  the  agreement  to  be  considered,  82 — 90. 

transposition  of  words,  when  allowed,  83. 

general  words  following  words  of  restricted  meaning,  83. 

when  recitals  may  be  regarded,  83. 

when  not,  84. 

general  provisions  restrained  by  special,  84. 

t^idsa  demonetratio^  rule  as  to,  85. 

effect  of  general  words  depends  on  evident  intention,  85 — 87. 

contract  may  be  inferred  from  recital,  87. 

words  of  exception  may  amount  to  a  contract,  88. 

or  words  of  proviso,  88. 

or  condition,  88. 

effect  of  exceptions,  88. 

when  the  Court  will  look  dehore  tbe  insirnment,  88. 

effect  of  separate  instruments,  where  one  transaction,  89. 

ambiguous  terms,  how  construed,  89. 

inconsistent  or  repugnant  clauses,  how  construed,  89. 

6.  Lex  loci :  construction  to  be  according  to  the  Ux  led  corUraetut,  90. 

exception  to  this  rule,  90. 

local  terms  or  phrases,  91. 

meaning  of  these  is  for  the  jury,  91. 

proceedings  to  enforce  foreign  contract  are  regulated  by  our  law,  91. 

our  Statutes  of  Limitation  apply,  92. 

effect  of  foreign  stamp-law,  92. 

when  our  Courts  will  not  enforce  a  contract  made  abroad,  92. 

mode  of  payment  in  case  of  foreign  contract,  92. 

7.  Construction  to  be  against  promisor,  93. 

limitations  of  this  rule,  94. 

it  is  only  adopted  in  last  resort,  and  where  there  is  ambiguity,  95. 

8.  Implied  attributes  of  agreements,  must  be  kept  in  view  in  construing  a 

tract,  95. 
what  these  are,  95,  96. 

9.  Of  piurol  evidence  to  contradict,  vary,  or  expliun  written  oontraot,  96 — IQff, 

and  notes.     See  £vio£NOK. 

CONSTRUCTION  OF  INDEMNITIES,  441,  note. 

CONSTRUCTION  OF  WARRANTIES,  398,  ajid  notes. 

CONTINGENCY, 

contract  depending  for  performance  on,  not  within  Statute  of  Frauds,  as  a  con- 
tract not  to  be  performed  in  a  year,  70. 

CONTINUANCE  OF  INTENTION  TO  CONTRACT, 
when  presumed,  11. 
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OONTINUING  CONSIDERATION, 
what,  60. 

CONTINUING  GUARANTEE, 
what  amounts  to,  462. 

CONTRACT, 

meaning  of  the  term,  1,  2. 
the  different  kinds  of, 

1.  Of  record.    2.  Specialties.    3.  Simple  contracts,  2—4. 

nature  of  each,  and  distinctions  between  them,  4 — 8. 

privileges  of  deeds,  o — 7.     See  Specialties. 
definition  of  the  term  simple  contract,  8. 
requisites  of,  at  common  law,  8. 

1.  Assent  of  t.ie  parties,  8. 

2.  Consideration,  8. 

3.  Subject-matter,  8. 

1.  Of  the  assent  of  the  parties,  8. 
what  constitutes,  9. 

mere  overture  or  offer  unaccepted,  insufficient,  and  instances,  9, 10. 
offer  by  letter,  answer  to,  must  be  simple  acceptance,  10. 

right  of  either  party  to  retract  in  case  of,  11. 

presumption  of  continued  intention  to  contract,  11. 

yerbal  rejection  of,  its  effect,  13. 

sale  subject  to  ap{  roval,  when  party  may  retract  in  case  of,  13. 

assent  must  be  Diutual,  13. 

meaning  of  this  rule,  14. 

instances  of  assent  on  one  side  only,  14,  15. 

exceptions  to  this  rule,  infants,  Id. 

one  party  signing  under  Statute  of  Frauds,  16. 

in  case  of  fraud,  16. 

agent  acting  as  such  without  authority,  subsequent  assent  of  principal,  16. 

as  to  married  woman's  contract,  16,  n.  (y). 

assent,  express  or  implied,  distinction  between,  17. 

instances  of  implied  promises,  17 — 24. 

as  on  the  employment  of  a  tradesman,  17. 

or  delivery  of  goods  to  bailee,  &c.,  1 8. 

or  burying  testator  in  executor's  absence,  19. 

burying  wife,  19. 

from  executed  contract,  19. 

to  pay  lor  partial  benefit  received,  under  void  parol  contract,  19.     See  Salb 
OF  Goods. 

or  on  holding  over  premises,  &c.,  19.     See  Landlord  atsd  Tbxakt. 

contracts  implied  from  known  custom  or  usage  of  trade,  &c.,  20,  21. 

f^m  prior  similar  dealings,  21. 

from  tortious  acts  of  a  party,  21. 

from  presumed  assent,  22. 

promise  implied  from  existence  of  prior  legal  obligation,  as  to  pay  judgment 
debt,  (&c.,  23.  ;< 

promise  not  implied  from  moral  obligation,  24. 

no  implied  promise,  where  express  contract,  24. 

and  usage  of  trade  cannot  then  be  considered,  24. 

nor  custom  of  country  as  to  away-going  crops,  ^c,  24.      See  Landlord  akd 
Tenant. 
2.  Of  the  coDsideration.  24 — 60.     See  Consideration. 

construction  of.     See  Construction. 
8.  Subject-mutter  of.  See  Analysis  of  Chap.  IIL 
4.  Form  of  contracts — 

writing  not  necessary  except  by  statute,  64,  and  note. 

when  writing  required  by  Statute  of  Frauds,  64.     See  Statitte  op  Frauds. 

necessary  in  assigning  ship,  or  annuity,  or  copyright,  64. 

or  promise  by  infant,  and  to  pay  old  d^bt,  64. 

bills  and  notes  to  be  in  writing,  64. 

ink  or  pencil  sufficient,  64. 

contents  of  written  contract  at  common  law,  64,  63. 

certainty  required  in  terms  of  agreement,  6d. 

when  the  court  will  give  effect  to  uncertain  expressions  in,  65. 

no  particular  form  of  words  necessary  in  a  contract,  66. 

BOTeral  instriimeDts  taken  together,  tA),.ao(e» 
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CONTRACTS— (  CotUinued,) 

5.  How  form  affected  by  the  Statute  of  Frauds,  66^ 

proyisions  of  that  statute,  67. 

contents  of  memorandum  required  thereby,  67. 

what  a  sufficient  signature  under,  68,  69. 

statute  does  not  apply  t3  deeds,  70. 
6*  Implied  attributes  of  agreements,  9o. 

personal  representatives  bound,  95. 

rule  in  construing  contract  by  several,  95. 

when  right  to  enter  on  land  is  implied,  95,  96. 

medium  powers  in  contracts  between  principal  and  agent,  96. 
stamping  agreements,  108 — 128.     See  Stamps. 
capacity  to  contract  in  general,  129. 
illegal  contracts.     See  Illbqal  Contracts. 
defences  to  contracts.     See  Dsfemces. 

CONTRIBUTION, 

rule  as  to,  between  wrong-doers,  445,  525. 

between  sureties  or  joint  debtors,  &c.,  522. 

how  the  aliquot  share  of  each  is  calculated  at  law,  523. 

in  equity,  523. 

right  of  contribution  as  to  costs,  523. 

CONVEYANCE, 

contract  for,  how  executed,  628,  note. 

CONVEYANCER, 

may  have  an  action  for  fees,  &c..  499. 

not  maintainable,  if  he  untruly  profess  to  be  an  attorney,  &o.,  499,  n.  (Z). 

CONVICT, 

liability  of  his  wife  on  her  contract,  169« 
contract  with  convict,  173. 

COPYRIGHT.     See  Author. 

sale  or  assignment  of,  to  be  in  writing,  64* 

CORN, 

sale  of,  by  hobbet,  illegal,  374. 

CORPORATIONS.     See  CoMPANrKS— Parish  Oppic«rs. 

in  general  corporations  can  contract  only  under  their  common  seal,  250. 

exceptions  to  this  rule,  251. 

the  doctrine  now  repudiated,  250.  note. 

power  of  directors  of  a  company  to  affix  common  seal,  250,  n.  (^. 

power  of,  to  sue,  where  contract  executed,  2  32. 

liability  of,  to  be  sut^d  on  exjuuted  contraot,  2-33. 

effect  of  corporation  adapting  work,  d^.,  done  for  them,  where  no  contrtet  oivieff 

seal,  253. 
effect  of  receipt  of  rent  by,  under  invalid  demise,  253. 
effect  of  corporation  suing  on  contract  not  under  seal,  353. 
of  one  state  may  sue  in  another,  254,  note, 
liable  on  contracts  made  in  their  name,  when,  253,  note, 
promise  of  may  be  implied  from  acts  of  agents,  17,  note, 
joint-stock  companies,  253. 
banking  companies,  253« 
oompauies  completely  registered,  253. 
foreign  corporation,  254. 

action  by  attorney  for  costs  of  procuring  act  for  company,  250. 
guardians  of  the  poor  when  a  corporation,  261. 
power  of  corporations  to  purchase  land,  266. 

COUNSEL, 

cannot  recover  fees,  499, 

not  liable  for  neglect,  &o.,  499. 

certificated  conveyancer  or  pleader  may,  499. 

couusel  not  liable  for  slander  in  speech,  499,  n.  (Jk). 
COUNTY  COURT, 

right  of  attorney  to  recover  for  business  done  in,  487, 

abandonment  of  part  of  claim  in,  effect  of,  as  an  estoppel,  688. 
COURSE  OF  DEALING, 

contract  implied  from,  21. 
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COVERTURE.    See  Husband  and  Wnrs. 

of  plaintiff  mast  be  pleaded  in  abatement,  151,  757. 

of  plaintiff  or  defendant,  pending  a  suit,  does  not  oaase  it  to  abate,  757. 

CREDIT.    Hee  Sale  of  Gooi». 

CREDITORS,  ASSIGNMENT  FOR  BENEFIT  OP, 
when  valid  under  stat  of  Eiiz.  867. 

CROPS, 

stamp  on  contract  for  sale  of,  127. 

sale  of,  when  within  Statute  of  Frauds,  272-274. 

away-going  crops,  tenant's  right  to,  iTiS. 

how  right  created,  328. 

when  excluded  by  agreement,  330. 

action  by  in-coming  tenant  for,  328,  n.  (z). 

right  to  emblements,  328. 

right  to  compensation  for  tillage,  329. 

to  carry  away  straw,  &o.,  330. 

CROWN,  THE, 

not  bound  by  sale  in  market  overt,  343. 

CUSTOM  OF  COUNTRY, 

parol  eyidence  of,  when  admissible  in  construing  written  contract,  98, 106. 
custom  as  to  away-going  crops,  tillages,  manure,  &c,  when  applicable,  328-390 

CUSTOM  OF  THE  REALM, 
as  to  innkeepers,  418. 
as  to  carriers,  421.     See  Ca£RIZU. 

CUSTOM  OF  TRADE, 

when  oontract  or  warranty  implied  from,  20. 

not  if  express  contract,  2  K 

cannot  be  set  up  by  parol,  where  written  agreement  on  the  subject,  98. 

or  to  contravene  a  rule  of  law,  or  vary  an  express  contract,  82,  note. 

DAMAGE  FEASANT, 

money  had  and  received  does  not  lie,  to  recover  a  sum  paid  to  release  cattle 
taken,  557. 

DAMAGES.    See  Liquidated  Damages. 

evidence  in  reduction  of,  when  admissible,  406,  497. 

where  there  is  a  breach  of  promise,  action  lies,  though  no  actual  damage  be  sus- 
tained, 769. 

in  action  fur  a  fixed  sum,  the  jury  should  give  the  sum  specified,  and  no  more,  769. 

in  cases  of  extravagant  and  absurd  contract,  when  jury  may  give  real  and  fair 
amount  of  damag<»,  769,  n.  (6). 

consequential  damage,  when  recoverable,  770. 

speculative  damages,  770,  note. 

damages  for  probable  future  loss,  771. 

damages  in  action  for  not  accepting  or  delivering  goods,  &c.,  893,  and  note,  771, 
and  note. 

damages  where  defendant  a  wrong-doer,  772. 

damages  in  actions  for  rent,  773. 

for  breach  of  contract  to  convey  land,  280,  281,  jiotes. 

interest  when  reooverable  as  damages.  562,  778. 

statement  of  damages  in  the  declaration,  &c.,  773. 

damages,  how  assessed,  773. 

special  damage,  how  to  be  stated,  773. 

excessive,  or  too  small  damages,  verdict  or  inquisition,  how  oonreoted,  775,  776. 
and  notes. 

DATE, 

not  essential  in  a  deed,  3. 

distinction  between  date  and  time  of  execution  of  contract,  in  oaloulatimg  tinia 
for  performance,  630. 

DEATH, 

does  not  in  general  put  an  end  to  contract,  95. 

unless  oontract  merely  personal,  95. 

of  husband  revokes  wife's  power  to  bind  his  estate  by  contract,  154. 

of  principal  revokes  authority  of  agent,  197. 

does  not  put  an  end  to  yearly  tenancy,  306. 

death  of  incumbent  determines  composition  for  titiies,  412. 

anaoU  promise  of  marria|;»,  Uu)U|;h  brokea  in  party's  UfeCbM>  i76k 
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DEATH  BY  ACCIDENT, 

remedy  by  ezeoator  in  case  of,  440. 
DEBT, 

assignment  of,  a  good  oonsideratioii  for  a  promise,  41» 

DECEIT.     See  Fraud. 
action  for,  368. 

DECREE  IN  EQUITY. 

when  action  will  lie  ob,  23. 
DEED, 

writing,  sealing  and  deliTeiy,  essential  to,  3. 

action  on,  must  be  by  party  to,  63. 

party  who  agrees  to  execute  is  bound  to  prepare,  27S,  note. 

effect  of  consideration  clause  in,  6d5,  note. 

See  /wither — Spkoialty — Voluntary  Convetamcbs — FiAun. 

DEFENCES  TO  ACTION  ON  CONTRACTS, 

1.  Performance  of  the  contract,  and  excuses  for  the  BAB-partemaaee  tbsnsC  ^• 

See  Performakcr. 

2.  Payment,  642.     See  Patxent. 

8.  Accord  and  Satisfaction,  658.     See  that  title. 

4.  That  a  bill  of  exchange  or  other  negotiable  secvrity  has  been  taken  finrtts 

debt,  665.     See  Bill  of  Exchakqs. 

5.  Release,  673. — See  Release. 

6.  Another  action  pending ;  judgment  recoTered,  ^m^  686.     See  those 

7.  Arbitrament  and  Awanl,  690.    See  that  title. 

8.  Tender,  694.     ^S^  TiofDER. 

9.  The  Statute  of  Limitations,  705.    See  LdotationSw 

10.  Set-off,  737.     See  that  title. 

11.  Infancy,  756.     See  Infant. 

12.  Corerture,  757.     See  HusBAim  ^lsd  Wipm. 

13.  Bankruptcy  and  oertifioate,  758.     See  BaHKBun. 

14.  Discharge  under  the  InsoWent  Act>  759.    See  Inboltbkt. 

DELAY  TO  SUE, 

how  it  affects  surety,  468,  note. 

DEL  CRFDERE  XQfEST, 
what,  195. 
engagement  of,  need  not  be  in  writing,  196b> 

DEUVERY  OF  DEED, 
what  sufficient,  3,  4. 

of  part  for  the  whole,  351,  352,  and  note, 
of  goods  in  the  hands  of  third  persons,  337,  note,  346,  note. 
of  goods  in  vendee's  own  possession,  337,  note, 
of  goods  by  one  partner  to  another,  337,  note, 
conditional  deliyery,  350,  note, 
of  goods  to  make  carrier  liable,  422. 
contracts  for  deliyery  of  specific  articles,  627,  note. 

DEMAND, 

of  performance,  when  necessary,  633.    See  PlavoRifAK(fifi— Btojtittr. 

demand  to  defeat  tender,  702. 

agent  not  liable  to  principal  till  after  demand,  213,  note,  540*  nott. 

DEMISE.    See  Landlord  and  Tenant. 

DEMURRAGE, 

captain  cannot  sue  on  implied  oontraiot  fbr,  212,  n.  (i). 

DEPOSIT, 

action  to  recover  deposit  on  sale  of  realty,  277,  280. 
liability  of  bailee  by  deposit,  413. 
liability  of  stakeholder  in  aotion  ibr,  542. 

DESCRIPTION, 

effect  of  errors  in  particulars  of  sale,  267,  268,  and  notes. 

DESTRUCTION, 

of  written  agreement  by  accident,  does  not  discharge  it^  686* 

DIFFICULTY  OF  PERFORMANCE  OF  CONSIDERATION, 
does  not  ayoid  contract,  55. 

DISCLAIMER  OF  LANDLORD'S  TITLE, 
what  amounts  to,  308. 
notice  to  quit  not  aecessary  after,  t&. 
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DISTRESS, 

no  rigkt  of,  except  on  express  demise  at  certain  rent,  291,  n.  fQ. 

goarantee  in  consideration  of  landlord  withdrawing,  when  within  the  Statute  of 

Frauds.  4d2. 
remedy  of  tenant  distrained  on  fer  gronnd-rent,  517. 

OTeroharges  bj  broker  on  levying,  money  had  and  reoeiyed  lies  to  recover,  555. 
•     money  had  and  received  does  not  lie,  to  recover  overplus  arising  on  sale  after. 
distress,  557.    ' 
or  to  release  cattle  from  distress  Ibr  damage  feasant,  557. 

DOUBTFUL  CLAIM. 

release  of,  a  go«4  consideration,  48. 

DRUNKARDS, 

liability  of,  on  contracts,  134,  135. 
contracts  of,  voidable  when,  135,  note, 
fraud  on  him,  135. 

effect  of  acknowledgment  by  person  under  guardianship  as  a  spendthrift,  of  a 
debt  barred  by  statute  of  limitations,  135,  note. 

DUiUBSS, 

general  rule  as  to  effect  of,  192. 
in  what  it  may  consist,  192,  and  note, 
actual  violence,  192. 

rule  where  the  contract  is  procured  by  the  abase  of  process  of  a  Court  of  compe- 
tent jurisdiction,  192, 193,  and  notes, 
threats,  193,  and  notes, 
duress  of  goods,  193,  and  note, 
by  whom  suffered,  194. 
contract  may  be  eafiHroed  by  other  party,  194. 
effect  of  subsequent  recognition,  194. 
must  be  pleaded  specially,  195. 

EARNEST, 

payment  of;  effect  as  to  vesting  property  in  goods  in  vendee,  886,  853. 
effect  of,  under  Statute  of  Frauds,  353. 

EASEMENT, 

grant  of,  to  be  by  deed,  274b 

lioense  to  use  land,  how  granted,  274. 

ELECTION, 

right  of,  as  to  performance,  in  case  of  alternative  contract,  628. 

party  having  eleodon  to  rescind  coatract  must  do  so  wholly  or  not  at  all,  640,  note, 

cannot  elect  to  rescind  and  retain  the  consideration,  640,  note. 

must  elect  to  rescind  within  a  reasonable  time,  641,  note. 

EMBLEMENTS, 

tenant's  right  to,  328. 

ENEMY.     See  Alekts. 

trading  with,  172,  589. 

ENGROSSING, 

offence  of,  abolished,  370,  n.  (t), 

ENTIRE  CONTRACT, 

for  labor,  failure  to  fulfil,  497,  note,  504,  note, 
what  is  such  contrast,  504,  note, 
causes  which  excose  a  party  from  fulfilling,  504,  note, 
rights  of  minor  or  failure  to  Mftl,  139,  note,  504,  note. 

EQUITABLE  CLAIM, 

release  of,  a  g^ood  consideration,  41. 

EQUITY  OF  REDEMPTION, 

agreement  to  release,  &c.,  good  consideration,  41. 
contract  for  the  sale  of,  must  be  in  writing,  271. 

ERASURE, 

in  written  contract,  when  presumed  to  have  bee^  made,  686,  note. 

ESCROW, 

delivery  of  deed  aa  an,  4. 

ESTATE  AT  WILL, 

when  surrendering  is  a  good  consideration,  44. 

ESTATE  "  FOR  LIFE," 

grant  ot,  means  life  of  gpnf»^  93.^ 


982  IKDBX. 

ESTATES.    See  Fbauss,  SriTim  ov—Laxtduxd  and  Tsnaxt— Yendobs  akd  Vn- 

CHAaEBS. 

ESTOPPEL, 

nature  and  application  of  the  doctrine,  5,  and  n.  (a). 

when  ati  admission  in  a  simple  contract  operates  as,  6. 

receipt  is  not  conclusiye,  6,  n.  (a). 

nor  bill  of  lading,  6. 

nor  account  stated,  672. 

when  a  verdict  is  an  estoppel  in  defendant's  fiiYor,  687. 

tenant  estopped  from  disputing  landlord's  title;     See  fiAwnr^ORn  Ajsat  TwssAsr. 

EVICTION. 

action  for  use  and  occupation  will  not  lie,  after,  332. 
eviction  tram,  part  by  landlord,  effect  of,  637. 

EVIDENCE,  PAROL, 

rule  as  to  receiving,  to  vary  a  written  agreement,  96,  675,  note. 

when  relief  inequity,  if  fraul  or  mistake,  96,  n.  («). 

agreement  by  attorney  to  receive  partuer  not  an  attorney,  cannot  prove  by  piiolr 

that  he  was  not  to  be  received  till  admitted  as  an  attorney,  9T. 
rule  in  the  case  of  mercantile  contracts,  97. 
illustrations  of  this  rule,  97,  98. 
rule  as  to  custom  of  country,  98. 
excluded  by  express  stipulations,  99. 
bills  and  notes  cannot  be  varied  by  parol,  99. 
when  it  may  be  shown  by  parol  that  one  appearing  to  be  a  joint  maker  of  awie 

is  only  a  surety,  99,  note, 
bill  of  lading,  both  receipt  and  contract,  and  so  fkr  as  receipt  may  be  txpliiiiei 

by  parol,  103,  note, 
to  explain  receipt,  103,  note, 
a  warranty  in  a  bill  of  parcels,  104,  note, 
to  prove  an  agreement  to  indemnify,  101:,  note. 

when  terms  of  lease,  as  to  time  of  holding,  ^.,  may  be  explained  by  parol,  99. 
rule  as  to  connecting  distinct  writings  by  parol,  lOU. 
general  rule  as  to  explaining  written  instrument  by  parol,  LOG. 
instances  explaining  latent  ambiguity,  101 — 103. 
parol  evidence  to  show  party  was  only  an  agent,  &c.,  102. 
to  explain  guaranties,  bought-and-sold  notes,  (Skc.,  102. 
contemporaneous  acts  of  parties,  when  provable,  to  explain,  103. 
when  parol  evidence  admissible  to  add  to  written  contract,  lOd. 
when  not,  101. 

what  passes  by  parol  not  provable,  if  there  be  finally  an  agreement  in  writing,  lOt 
evidence  of  waiver  by  parol,  at  common  law,  106,  and  note, 
under  Statute  of  Frauds,  105,  and  note, 
in  case  of  specialties,  105,  and  note, 
evidence  of  custom  of  trade,  <&c.,  97,  98,  note,  105,  106. 
parol  evidence  to  add  terms  constituting  a  collateral  agreement,  107,  and  note, 
to  annex  terms  in  order  to  avoid  uncertainty,  107. 
to  prove  fhiud,  or  illegality,  107. 

to  show  time  or  place  of  performance,  when  none  is  fixed  by  ibe  eontract,  107, ! 
to  show  time  of  performance  enlarged,  105,  note. 

EXCEPTION, 

in  contract,  effect  of,  88. 
contract  may  be  interred  from,  88. 

EXCHANGE, 

contract  fbr  the  exchange  of  goods,  what,  335.    . 

EXCISE  OFFICERS, 

duty  of,  in  taking  care  of  goods  in.  their  hands,  413,  n.  (u). 

EXCISEABLE  GOODS, 

sale  of,  without  permit  illegal,   378. 

EXECUTED  CONSIDERATION, 

promise  upon,  must  be  proved  by  previous  request,  57. 
what  express  promise  it  will  support,  57. 

EXECUTION, 

■alA  with  intent  to  de&at,  not  YOid,  368« 
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EXECUTORS  AND  ADMINISTRATORS, 

promise  by  to  pay,  personally,  what  sufficient,  53. 

may  sue  and  be  sued  on  a  contract  without  being  named  therein,  95, 

only  liable  to  the  extent  of  the  assets,  246. 

when  liable  out  of  his  own  estate,  2-1:5. 

promise  of,  must  be  in  writing,  245. 

and  on  new  consideration,  215.  • 

what  is  a  sufficient  consideration,  245,  246. 

when  liable  to  be  sued  for  legacy,  or  distributive  share,  245,  246,  and  note, 

as  to  liability  of,  for  rent  accruing  on  lease  after  death  of  testator,  247. 

promise  to  pay  "  when  assets  received/'  meaning  of,  247. 

Uability  of,  for  fdneral  expenses,  248. 

on  bills,  248. 

on  awards,  248. 

actions  by,  248. 

may  declare  as  executor  when  money  recovered  will  be  assets,  248. 

instances,  2^8,  249. 

or  for  wiirk  and  materials  if  he  continue  contract  after  death,  248,  249. 

when  right  of  action  by,  vests,  249. 

declaration  on  promise  to,  24U,  n.  (r). 

liability  as  to  costs,  249. 

action  against,  2^9. 

on  which  of  the  money  counts  he  may  be  sued,  249. 

cannot  charge  for  their  trouble,  477. 

account  stated  with,  as  such,  568. 

payment  of  a  debt  to  one  sufficient,  644. 

release  hy  creditor  making  debtor  his  executor,  679,  680. 

set-oflf  of  private  debt,  &o  ,  742. 

suing  for  money  due  after  the  death,  debt  from  testator  cannot  be  set-off,  742L 

one  of  two  cannot  indorse  note  made  to  them,  248,  note. 

EXECUTORY  CONSIDERATION, 
what,  59. 

EXPRE^  PROMISE, 

as  distinguished  firom  implied,  17. 

extinguishes  the  latter,  24. 

acts  necessary  to  performance  of,  when  promise  to  do  implied,  23. 

EXTINGU1SH.MENT.     See  Release— Meboeb— Death. 

FAILURE  OP  CONSIDERATION, 

remedy  to  recover  money  paid  on,   543,  544,  and  note, 
defence  of,  403,  note,  404,  note,  640,  641,  and  notes,  670,  note. 

FAIR, 

is  market  overt,  342. 

FALSA  DEMONSTRATION 
meaning  of  rule  as  to,  85. 

FALSE  PRETENCES, 

if  goods  obtained  by,  no  property  passes,  360. 

FALSE  REPRESENTATIONS, 

effect  of  on  contract,  268,  note,  592,  593,  note. 

FATHER.    See  Parent  ahb  Child— Imfamt — ^Bastaso. 
FAVORABLE, 

construction  of  contract  shall  be,  78,  79. 

FSME  COVERT  AND  FEME  SOLE.    See  Husbam)— Wife, 
FIGHT. 

agreement  to  fight,  illegal,  588. 

FIRE.  ACCIDENTAL, 

destruction  of  premises  by,  no  defbnoe  to  action  for  nse  and  oooapafion,  833. 
liability  under  Statute  of  Anne,  in  ease  of,  418,  n.  {t), 

FIXTURES, 

1.  In  general,  317. 

definition  of  the  term,  317. 

what  constitutes  a  fixture,  318,  and  note. 

right  to  remove,  generally,  318. 

transfer  of  fixtures,  319. 

as  to  stamping  contract  relating  to,  128. 

when  inoiaded  in  conveyanoe  of  lands,  dto.,  128,  and  note* 


PIXTUKES— ( (^wftntterf). 

effect  of  Statute  of  Frauds  on  oontracts  relatiim;  to,  320. 
how  and  oa  what  count  price  recoverable,  320. 
2.  Between  landlord  and  tenant 

nature  of  tenancy  immaterial,  320. 
they  must  be  removed  during  the  term,  320. 
.  1.  Independently  of  contract,  321. 

cases  in  which  the  right  of  removal  is  allowed,  321. 

1.  Alphabetical  list  of  things  not  removable,  322. 

2.  Of  things  removable,  not  trade  fixtures,  322. 

3.  Of  trade  fixtures,  324,  and  zK)tea. 

4.  Of  doubtful  articles,  326. 

2.  Of  fixtures  as  afiected  by  express  contract,  325. 

effect  of  covenant  to  leave  or  repair  fixtures,  &o.,  325. 
when  the  right  to  remove,  may  be  inferred,  326. 
demise  of  fixtures  confers  right  to  use  them  only,  326. 

3.  As  between  out  going  and  in-coming  tenants. 

In  general,  326. 

landlord  should  be  made  a  party  to  an  a,greement  between,  827* 

stamp  on  appraisement  of,  327. 

4.  As  between  mortgagor  and  mortgagee,  319,  note. 

FORBEARANCE,     See  Gctarai^teb. 

when  a  good  consideration,  and  when  not,  32 — 37.    See  CovsmmuLTWaKm 

there  must  be  a  well-founded  claim,  either  at  law  or  in  equity.  33, 3& 

need  not  be  absolute,  36. 

it  must  be  for  a  definite  time,  36. 

need  not  be  any  benefit  to  the  party  pironueing,  37. 

«)REIGN  CONTRACT. 

construction  of,  to  be  according  to  lex  loei,  90. 
remedy  to  be  according  to  the  law  of  this  country,  91. 
Statute  of  Limitations  governs,  92. 
revenue  law  of  foreign  country  not  to  be  noticed,  92. 
effect  of  agreement  abroad  not  to  sue  here,  92. 

FOREIGN  JUDGMENT, 

effect  of  in  this  country,  689. 

FOREIGN  STATE, 

contract  to  deliver  specific  articles  in,  627,  note. 

FOREIGN  STOCK, 

dealing  in,  not  illegal,  618. 

FORESTALLING, 

offence  of,  abolished,  370,  n.  (t). 

FORGED  BILL,  AND  NOTEa 

banker  paying,  his  remedy,  521,  645. 
payment  in,  a  nullity,  648,  note. 

FORM  OF  AGREEMENT.     See  Contbaots— CoNBTBuoTioy— CxBTAHnr, 
no  particular  form  required,  64. 

FRAUD, 

parol  evidence  of,  admissible,  107. 
contracts  void  on  the  ground  of,  589. 

general  rules  as  to  effect  of,  589. 

in  case  of  bill  of  exchange,  589. 

fraud  of  agent,  590. 

when  equity  will  rescind  oontraet  on  the  ground  of,  5901 

who  may  take  advantage  of  fraud,  590. 

p%rty  guilty  cannot,  590. 

obligor  of  bond  cannot,  at  law,  take  advantage  of  fr«ud  of  oblifae,  mi 
son  not  a  party  thereto,  590. 

when  fraud  may  be  taken  advantage  of  by  one  not  a  par^  to  tha  ^em^mi,  690l 

in  what  fraud  may  consist,  591. 

misrepresentation  or  concealment  of  material  fact,  591. 

rule  as  to  misrepresentation  of  legal  effect  of  contract,  591, 59X  a.  («)• 

or  mere  intention  to  evade  the  contract,  592. 

what  amounts  to  a  misrepresentation  of  a  material  hci,  592. 

legal  without  moralr  fraud,  does  not  vitiate,  592. 

unless  misrepresentation  be  embodied  in  contraoi^  593. 

as  in  case  of  insoranceVy  599. 


FBATTD^UhrUmued,) 

met  of  allowing  a  paafty  to  oontraot  under  a  delnsion  wblch  might  Imye 
been  remov^,  593. 

offset  of  mere  omission,  wiUioot  fraud,  598. 

inadeqaacy  of  consideration,  or  weakness  of  intelleot,  when  eyidenoe  of 
fraud,  594. 

alteration  of  instrument,  when  a  fhrod,  694.    8u  ALtnunoN. 

fraud  on  third  persons,  594. 

fraud  on  creditors  of  insolvent  who  compounds  with  his  creditors,  594« 

what  amounts  to  fraud  in  such  cases,  595 — 597. 

creditor  agreeing  to  sign  not  barred  frt>m  proceeding  if  his  signature  to  deed 
refVis^,  595,  n.  (/). 

cannot  sign  composition  deed  for  part  onljr  of  demand,  596. 

creditor  who  signs,  bound  to  the  amount  of  his  debt,  although  it  be  not  set 
opposite  his  name,  596. 

if  priyate  arrangement  yoid,  subsequent  security  tor  additional  payment 
also  yoid,  596. 

such  fraudulent  agreement  likewise  affects  debtor,  597. 

subsequent  promise  or  security  good)  if  not  in  pursuance  of  pnyiouB  bar- 
gain, 597. 

right  to  realize  securities,  after  receiying  composition,  597. 

fraud  on  creditors  under  Bankrupt  or  Insolvent  Acts,  598,  599. 

friiud  on  parties  collaterally  interested  in  a  oootraut,  599. 

rule  as  between  principal  and  surety,  599,  464. 

secret  agreement  to  give  a  larger  price  for  goods  to  be  paid  fbr  by  third 
party,  600. 

poundage  for  recommending  customers,  600. 

fraud  on  part^  having  appointment  to  office,  to  make  agreement  as  to  ap- 
pointment, dkc,  without  his  knowledge,  600. 

rule  where  the  consideration  involves  a  breach  of  trust,  600. 

firaudulent  sales.     See  Sale  of  Goods. 

remedy  where  goods  obtained  by,  600. 

firaudulent  misrepresentations.    See  WARBANinr— TrriiB — ^Representations. 

money  had  and  received  to  recover  money  obtained  by  fraud,  553. 

fraudulent  receipt  by  one  of  several  creditors,  642. 

fraudulent  release  by  trustee,  &c.,  677,  678. 

whether  fraud  prevents  operation  of  Statute  of  Limitations,  &c.,  717. 

party  who  trusts  must  bear  loss  by  fraud  of  third  person,  tiOO,  note, 

F&AUDS,  STATUTE  OF. 

when  writing  in  general  required  by,  66. 

object  of  the  statute;  by  whom  drawn,  66,  and  n.  (i). 

does  not  alter  nature  of  contract,  67. 

consideration  still  necessary,  67. 

consideration  must  be  shown  in  guaranty.    See  Guabantt. 

entire  contract,  if  void  under,  in  pan,  is  void  altogether,  56,  275. 

the  first  and  second  sections  as  to  the  creation  of  a  title  to  land,  67,  270. 

the  third  section  as  to  the  assignment  and  surrender  of  terms,  67,  270. 

and  to  demises  of  realty  and  contracts  fbr  same,  67,  270. 

the  fourth  section — 

1.  To  charge  executor  personally,  67.     See  Ezeoutors. 

2.  As  to  guaranties  for  debt  of  another.     See  Guabai^ties. 

3.  Agreements  in  consideration  of  marriage.     See  Makeiaob. 

4.  Contract  for  sale  of  land,  or  interest  therein.  See  Vbndobs  and  Puborasbbs. 

contracts  as  to  crops;  trees,  underwood,  easements,  dtc.,  whether  with- 
in. 271—274. 
fixtures,  320. 

5.  The  17th  section,  as  to  the  sale  of  goods,  343.    See  Sale  op  Goods. 

6.  Contents  of  the  memorandum  required  by,  67. 

indorsements  on  draft  lease,  signature  in  subscription  book,  67. 

signature  to  separate  paper  referring  to  another,  <&c.,  67. 

what  a  sufilcient  signature,  68,  69. 

printing  sufficient,  69. 

signature  by  agent,  69. 

authority  to  sign,  when  must  be  in  writing,  69. 

statute  does  not  apply  to  deeds,  70. 

7.  Agreements  not  to  be  performed  within  a  year. 

what  are  within  the  statute,  70-  and  nota. 
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FRAUDS,  STATUTE  OF,— CanHnued. 

does  not  ftppljt  if  contingent,  whether  it  is  to  be  performed  in  a  jetr,  j 

71,  and  note.  | 

rale  where  all  that  is  to  be  done  on  one  side  is  performed  within  tks 

jear,  71,  and  note, 
contract  to  serre  for  four  years,  71,  note, 
to  marry  at  the  end  of  fire  years,  71,  note. 

FRAUDULENT  JUDGMENT, 
how  to  be  impeached,  3. 

FREIGHT, 

oommisslon  on,  when  broker  entitled  to,  4d0,  n.  (o). 
cannot  be  apportioned,  if  voyage  not  completed,  636, 

FRIVOU)US  CONSTRUCTION, 
to  be  avoided,  7S. 

FUNERAL  EXPENSES, 

infant  liable  for,  in  case  of  hnsband  or  willd's  death,  137.- 

Uability  of  executors  for,  24& 

Uabili^  of  husband  for,  on  implied  request,  521. 

GAME, 

sale  of,  375. 
GAMING.     Set  Hoisa  Racixo. 

oontracta  by  my  of,  void,  61o. 

rule  as  to  bills  or  notes  given  to  secure  gaming  debts,  615. 

ooatribtttioas  for  priies,  4^.  to  players  of  lawful  games,  615. 

illegal  gaming,  when  a  defence  to  an  action  fyr  work,  money  lent,  Ae.,  61€l 

what  games  are  now  lawAU,  616,  im  moiu. 

money  lent  to  pli^  with«  or  money  paid  for  loss,  616l 

iUvgikl  insurances,  616. 
GENERAL  IS&>l'E.    Set  itesnvATKWs  or  Nona  to  thb  odrkect  Dnwxn.  a» 
liTLB  **  Dkfsncki.'* 

GENERAL  WORDS  IN  a>NTRACT, 
how  construed,  ^,  S5,  $7. 

GIFT, 

not  efff^ve  if  not  by  deed  or  ddivery,  5L 
grutuitous  promiaKs,  49 — o^ 

GOiU>  WN^^DERATION, 

mW  as'  t^  in  the  cmae  of  deeds.  96. 

ng«  sufficient  o  support  a  simple  contnct,  27. 

QOOKi  S^^La     &»  S^uji  or  Goudq. 

c^MUMtt  cvvuki  for.  when  it  lies  and  vhen  not,  3SS.  39SL 
when  it  lit^  if  gwds  obtained  by  fkund,  361. 

GO^n>WllJL  OF  Br^^LNRS. 

agrv^sMBi  on  sale  of.  not  to  eany  en  bnsiness:  when  gntdL 

saue  <>:;  aad  aj:nf<M<nt  to  recommend  cnsaamcrs^  iawfi^  iaiDt  n^  .r> 
^OYKKNMKNr  AGKNl^ 

UAti.^-Vr  »rf'  *s^  «■  iheir 
6RATimr$  PR^^MLSE. 

vIlm  itf  aeJi  tv?  b««  id. 

«!fyc«  jf  an  »rt  N^ia^  ijne  ^n  the  Cuih  oiC  531 

<«ml£»v.'«  le  'i?  wvrk  with(?«t  n^isid 
nvvx — ;^anvx's:fr  A^n  V^^ns^ 

w^A  ^l&nsle  ^  limitasNns  Vegins  to  ran  in 

r«uM  vsowr  Uxf  fiaakru^  Acs^  I^^L 

^VAliLVyruh*^  AXl^  IXPCMXmBSL 

L  Kt*^  UM  ^iKflkZ  Kyraar*  «f  tW  cmcmtt  ef  finam^.  -fctl. 

tftirrv  m;is««  Si»  a  prtAcignl  ^'  ibh^  441. 
^tfaur^jTO'  *^  ^  aujTw^  mmsm  m^  Hr^nn>  fe.«  441 
tl«r^  3t«ff  >«  AB  <rx9r«»  ««fa2»AnnJBunL  44r 
«^afc  %«^  3if«  'dead 
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OUARANTIES  AND  INDEMNITIES,— ((7ofie<if tied). 

how  far  notioe  of  aooeptanoe  is  necessaty,  442  tiote. 

how  far  necessary  to  notify  guarantor  of  amount  df  etedli  ^rifn.  on  fluth 

of  guaranty,  4^2  note, 
demand  on  guarantor,  442  note, 
construction  of  guaranty,  442. 
^lukmnUieit 

when  implied  by  law,  442 — 444. 
by  landlord  to  tenant  against  ground-rent,  44^. 
by  assignee  of  lease  to  indemnify  lesaee,  443. 
to  bail  or  surety,  &o.,  443. 
to  aooommodation  acceptor,  443. 
by  owner  of  ship  where  goods  hypothecated,  443. 
between  principal  and  agent,  44^. 
by  taransferree  of  shares  in  joint-stock  oompany,  444. 
when  indemnity  extends  to  costs,  444. 
indemnity  as  between  wrongdoers,  445. 
rule  where  the  act  is  apparently  lawftil,  445. 
Whefe  this  is  not  the  case,  446. 
between  sureties,  522. 

Statute  of  Limitations,  when  it  begins  to  run  in  a  ttM  of,  714. 
2.  Guaranties  how  affected  by  the  Statute  of  Frauds. 

enactments  of  statute,  446. 

and  of  Lord  Tenterden's  Act,  as  to  ftilse  represdUtfltions  of  credit,  Acui 
of  third  person,  446,  n.  (</}. 

1.  When  the  Statute  of  Frauds  applies,  447. 

only  to  collateral  engagements,  447. 

when  the  engagement  is  collateral  within  the  statute,  447. 

this  is  to  be  ascertained  from  contract  and  surrounding  ciroumstanoes, 

448. 
illustrations  of  this,  448—450. 
case  may  be  within  the  statute,  i^thou^  promise  on  new  coniidert- 

tion,  450. 

guaranty  of  dd  creder$  agent,  not  within  the  statute,  196. 

2.  when  the  statute  does  not  apply,  450. 

where  promisor  originally  Uable,  450. 

statute  does  not  apply  where  credit  was  not  given  to  the  tiiird  partj, 

though  the  gO(Kis  were  delivered  to  him,  450. 
instances  of  original  credit  being  given  to  defendant,  450,  461 « 
where  defendant  liable  jointly  with  others,  statute  does  not  appl^i  451. 
rule  where  promise  is  on  new  oonsideration,  451,  452. 
statute  does  not  apply,  where  original  liability  discharged,  453. 
instances  of  this,  453. 
converting  separate  into  joint  debt,  453. 
discharge  of  defendant  out  of  execution,  453. 
alUer  when  indulgence  only  is  given,  453. 
guaranty  for  infant  or  marriea  woman,  453. 
statute  applies  only  to  promises  to  a  party  to  whom  another  iltttiAf  ibt 

or  to  become  liable.  453. 
promise  to  indemnify  surety  is  within  the  statute,  464. 
4fr  Of  the  Form  and  Requisites  of  a  guaranty,  454. 
instances  of  insufficient  guaranties,  454. 
oonsideration  must  appear  with  reasonable  oertainiy,  465. 
if  ambiguous,  void,  455. 
consideration  maj  appear  by  implication,  456. 
instances,  456. 

or  from  documonte  referred  to  in  th^  guarantee,  457. 
pant  consideration  insufficient  unless  there  be  a  request,  457. 
guaranty  of  past  debt,  in  oonsideration  of  fiiture  advance,  good,  4JS& 
guaranty  of  past  and  fiiture  advances,  458. 
bill  or  note,  458. 

signature  of  memorandum,  what  sufficient,  458. 
8.  To  what  extent  surety  is  liable. 

surety  for  person  in  office  of  limited  duration,  469. 

surety  fbr  particular  office  extends  only  to  things  included  in  olftoe  at 

time  of  engagement,  459. 
surety  for  a  person  does  uot  extend  to  hink  and  pacftner,  46(X 
surety  to  one,  how  construed^  40h 
gmnntj  to  a  haoHf  400. 

Hi 
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QUARANTIES  AND  mDEMNITIES,— (CWtntMd). 
guaranty  for  seyeral,  460. 
how  oonBtrued,  460. 
guaranty  to  several,  461. 
guaranty  hy  seyeral,  how  construed,  461. 
to  what  damages  surety  liable,  461,  462. 
of  a  continuing  or  standing  guaranty,  462 — 464. 
warrant  of  attorney,  bow  construed,  463,  n.  (s). 
general  rule  as  to  tiie  construction  of  guaranties,  464. 
surety's  liability  for  costs,  444,  464. 
4.  Surety,  how  discharged. 

surety  ought  to  be  put  in  possession  of  all  facts,  likely  to  affect  lus  li** 

bility,  464. 
surety  discharged  by  failure  of  creditor  to  communicate,  464. 
rule  where  surety  sigpis  noto  on  faith  that  another  surety  woald  join,  466. 
surety  discharged  by  discharging  principal  or  giving  him  time,  465,  and 

notes. 
by  composition  deed  with  debtor,  465. 

unless  there  be  an  agreement  with  the  creditor  to  the  cantauy,  465. 
by  release,  or  agreement  to  release,  465. 
or  by  covenant  not  to  sue,  465. 
or  by  altering  terms  of  original  contract,  466. 
instances  of  this,  466,  467. 
or  by  altering  terms  of  guarantee,  468« 
gratuitous  forbearance  will  not  discharge  surety,  468. ' 
binding  agreement  to  give  time  to  principal  will,  469. 
or  to  principal  and  one  of  several  co  sureties,  470. 
guaranty  by  specialty,  not  discharged  by  parol  agreement  to  give  tuns, 

470. 
in  case  of  bills  of  exchange,  when  time  given,  discharges  what  parties, 

470,  and  note. 

when  surety  discharged  by  loss  of  collateral  securities,  470,  and  noto. 
effect  of  agreement  by  creditor,  to  avail  himself  of  sccuritiea  beftre 

calling  on  surety,  470. 
surety  discharged  by  creditor  giving  up  pledged  property,  how  te,  470, 

471,  note. 

other  instances  of  laches  by  creditor,  471,  and  note. 

HACKNEY  COACHMAN, 

when  liable  as  a  carrier,  421,  n.  (5). 

HEALTH,  PUBLIC, 

oontracto  contrary  to  statute  passed  for  protection  of,  Toid,  873. 

HEIR, 

may  be  sued,  on  specialty,  in  which  he  is  bound  eo  nomine^  7. 
when  land  liable  in  equity  for  simple  contract  debt,  7. 

promise  by  heir  to  pay  ancestor's  debt,  in  consideration  of  forttearanoe ;  vlitt 
binding,  34. 

HIRE  OF  GOODS, 

contract  for,  by  married  woman,  void,  168,  n.  (y). 
liabiUty  of  hirer  of  goods,  420. 

liability  of  hirer  of  chaise  and  horses  for  iujuiy  caused  by  negUgenoe  of  pofl- 
boy,  420. 

HIRING  AND  SERVICE, 

infant's  liability  on  contract  of,  138. 

HORSE, 

hirer  of,  impliedly  promises  to  fee^  it,  74. 

warrant  of  soundness,  on  sale  of  proof  of  breach  of,  407. 

HORSE-RACING.     See  Gamiko. 

statutes  by  which  it  is  regulated,  617. 
when  legal,  617. 

HUSBAND  AND  WIFE. 

1.  Of  the  effect  of  marriage  upon  the  contract  of  a  feme  eole, 

benefit  of,  veste  only  conditionally  in  husband ;  and  if  she  fOPriTt,  ike  if 

entitled,  149, 150. 
she  must  join  in  action  on,  149, 150. 

he  must  reduce  the  wife's  choses  in  action  into  possession,  150L 
what  amounte  to  a  reduction  into  possession,  150. 
ric^to  of  wift  who  fonriTet  har  hoBbaad,  lAL 
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HUSBAND  AND  WIFE,— (Cont^ueef). 

ooTerinre  must  be  pleaded  in  abatement,  151. 
husband's  liability  upon  her  contract  dum  iokij  151. 
she  is  liable  if  she  aurriTC,  151. 
set-off  in  case  of,  748. 

effect  of  feme  creditor  marrying  her  debtor,  680. 
2.  Of  the  contracts  of  a  married  woman  made  during  marriage. 

1.  Of  the  husband's  right's  thereon,  152, 153,  and  notes. 

of  husband's  rights  in  a  promissory  note  given  to  his  wife,  152,  note. 

2.  Of  his  liability  upon  such  contracts,  153. 

1.  In  general,  rests  on  agency,   153. 

when  authority  presumed,  153. 

is  reroked  by  his  death,  154. 

not  by  his  lunacy,  154. 

of  her  contract  to  conyey  her  real  estate,  153,  note. 

2.  During  cohabitation — strong  presumption  of  his  authority,  and  liar 

bility  in  general,  154. 

even  though  she  be  gulHy  of  adultery  during  that  time,  155. 

husband  not  liable  for  goods  not  supplied  bona  fide,  155. 

how  presumption  may  be  rebutted,  156. 

credit  giyen  to  wife.  156, — 159. 

effect  of  notice  to  tradesman  not  to  trust  wife,  159. 

difference  between  general  and  special  notice  not  to  deal  with  her, 

.      159. 

husband's  liability  if  she  trade,  159, 160,  and  notes. 

wife  cannot  bind  husband  by  making  promissozy  note,  160. 

or  borrowing  money,  160. 

except  in  some  cases  for  necessaries,  160. 

liability  where  there  is  no  marriage,  but  only  cohabitation,  160. 

liability  after  diyoroe  by  ecclesiastical  court,  161. 
8.  Separation  by  consent  or  act  of  husband. 

what  separation  deeds  valid,  161  and  note. 

wife  not  regarded  as  tkjeme  ioU  after  separation,  162. 

husband  not  liable  if  he  pay  allowance,  162, 163,  and  note. 

liability  on  refusal  to  pay  alimony  after  divorce,  163. 

or  pending  suit  in  spiritual  court,  164. 

effect  of  husband's  promise  to  pay  the  wife's  debt,  164. 

if  conditional,  164. 

liability  where  wife  has  income  of  her  own,  165. 

liability  if  husband  wrongfully  turn  her  away,  165,  and  note. 

or  ill  use  her,  165. 

other  oases,  166. 

if  goods  supplied  during  separation  tradesman  must  inquire,  162^ 
163,  and  notes. 

and  prove  husband's  liability,  163,  and  note. 

what  will  be  sufficient  evidence,  163. 
4.  Of  her  contracts  during  separation  by  her  act,  &c. 

not  liable  if  she  commit  adultery,  166. 

or  leave  him  without  his  consent,  &c.,  167. 

effect  of  notice  in  such  case,  167. 

it  is  not  necessary,  167. 

her  adultery  no  answer  to  action  on  his  covenant  in  separation 
deed,  167. 

not  liable  if  wife  elopes,  167. 

his  liability  if  she  be  in  prison,  168. 
8,  When  a  feme  covert  may  be  considered  as  a  feme  eoUf  as  to  her  oo^- 
tracts  during  marriage,  168. 

in  general  she  cannot  be  sued,  168. 

although  there  be  a  separation  by  deed,  168. 

or  divorce  a  meneat  168. 

exceptions  to  this  rule,  169. 

husband  cmliUr  moriutu,  169. 

wife  of  alien  or  Englishman  abroad,  whether  liable,  170. 

wife  of  absconded  bankrupt,  170. 

wife  sole  trader  in  London,  170. 

after  divorce  a  vineulo^  171. 

when  she  may  sue  with  husband,  as  meritorious  cause  of  action,  171. 

or  sue  after  his  death,  171. 

wife  may  be  executrix,  172. 

plea  of  eorertore— evidence,  to,  757^ 
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IDIOT,  181.    See  Now  Gomfos. 

ILLEGAL  COMPANIES, 
"  Bubble  Act/'  619. 

6  Geo.  4,  0.  91,  619. 
effect  of  this  statute,  620. 

7  &  8  Vict  0. 110,  620.1 
what  companies  are  witluB,  920, 

ILLEGAL  CONTRACTS, 
I»  general, 

general  rule  as  to  the  effect  of  illegalily,  674. 

effect  of  one  of  seyeral  considerations  being  illegal,  574. 

one  of  seyeral  promises,  574. 

illegality  in  written  contract  may  be  establidied  hj  parol,  575. 

it  may  be  taken  adrantage  of  by  the  parties,  575. 

in  these  cases  the  Court  regards  the  public  benefit,  not  defendant's  td 
tage  or  merits,  575. 

relief  in  equity  where  parties  are  not  m  pan  deUeto,  576. 

presumption  is  that  contract  is  legal,  576. 

no  presumption  of  fraud,  577. 
Illegal  sales  of  goods,  370.    See  Sale  op  Goods. 
Money  paid  on  illegal  contract,  when  recoverable,  557.    See  Moenr  hab  aas  mar 

CUV£D. 

flection  L    Of  Contracts,  illegal  at  Common  Law. 
1.  Immoral  contracts. 

past  or  future  cohabitaticm,  577. 

past  seduction,  577. 

equity  will  not  enforoe  contract  made  in  consideration  of  cohabilatiaBt 

577. 
contract  to  pay  for  the  support  of  illegitimate  child,  578. 
rule  as  to  bonds,  578. 

action  against  prostitute  for  rent  of  lodging,  clothes,  washing,  ftc,  578. 
action  for  price  of  libellous  or  immoral  pictures^  579. 
2«  Contrary  to  public  policy, 
general  rule,  579. 

contracts  in  restraint  of  trade^wheu  good,  579. 
must  be  only  partial,  580. 
and  on  valuable  consideration,  580. 
and  not  unreasonable,  580. 
cases  on  this  subject,  580—582. 
such  contracts  are  divisible,  582. 
monopolies,  582. 

contracts  alTecting  the  revenue,  582. 

such  contracts  good  if  they  only  effect  Tovenue  of  foreign  oovntiyt  582. 
oontracts  in  restraint  of  marriage,  583. 
•  marriage  broci  ge  contracts,  583. 
separation  deeds,  584. 
when  legal,  584. 
sale  of  offices  and  public  appointments,  when  void  at  oommnm  law,  as 

being  contrary  to  public  policy,  584. 
contracts  affecting  course  of  justice,  585. 
compounding  felony  or  misdemeanor,  585. 
rule  where  l]^e  offence  involves  a  claim  to  damages  by  the  injared  par> 

ty,  585. 
party  may  generally  compound  for  private  iigury,  after  oonvietioB  ftr 

public  offence.  585. 
cases  in  which  this  cannot  be  done,  586. 
agreement  in  consideration  of  withdrawing  petition  to  House  of  Gbhh 

mens  against  the  return  of  a  member  on  the  gfound  of  btibcfj, 

void,  586. 
agreement  to  withdraw  opposition  to  private  biU.  whan  valid,  686l 
maintenance  of  suits,  586. 
champerty,  587. 
agreement  to  fight,  588. 

agreement  likely  to  cause  neglect  of  dn^  by  public  oficer,  588L 
illegal  oontracts  with  parish  officers,  as  to  bayards,  5b8. 
agreement  by  town-clerk,  &c^  to  recomnead  attom^to 

had  to  conduct  prosecutiono,  5^ 

eofttneta  to  iadsmaify  thoxiAb  4Mk 
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ILLEGAL  CONTRACTS,— ((7ofi<tfMie(i). 
trading  with  enemy,  589. 
oontraots  affecting  public  health,  589. 
agreement  to  evade  public  statute,  589. 
8.  Of  oontracta  Toid  for  fraud,  589—600.    Se$  Fbausw 

Section  IL  Of  Oontracta  void  by  Statute. 

1.  In  general 

rule  where  part  only  of  the  consideration  or  agreement  is  illegal,  601. 
no  distinction  between  contract  partly  void  by  statute,  and  one  partly 

▼old  by  common  law,  601. 
cases  under  Mortmain  Act— Property  Tax  Aci— Registry  Act  and  act 

as  to  charges  on  benefices,  6ol,  602. 
effect  of  contract  being  partially  void  by  Statute  of  Frauds,  602. 
rule  where  matter  prohibited  under  a  penalty,  602. 
instances ;  sale  of  coals  without  ticket ;  surgeon ;  London  broker,  &o,, 

acting  without  license  ;  sale  of  tobacco  without  license ;  printer  not 

affixing  name,  6u2,  604. 
rule  when  penalty  imposed  merely  for  the  purpose  of  reyenue,  604. 
contract  not  illegal  by  relation,  604. 
no  distinction  between  mala  prohibita — mala  in  m,  604^ 
when  performance  excused  by  statute,  604. 

2.  Usury,  605.     Su  Usuby. 

8.  Gaming,  Tione-rocing,  615.    See  thote  TiOee. 

4.  Stockjobbing,  617. 

5.  Illegal  companies  or  associations,  619.     See  Illegal  Coxfaniis. 

6.  Of  sales  of  offices  rendered  illegal  by  statute,  621.    See  Offices. 

7.  Contracts  made  on  Sundays,  624,  and  notes.  374,  375,  and  notea. 

8.  Illegal  charges  on  benefices,  624. 

9.  Contracts  in  consideration  of  not  opposing  a  bankrupt's  certificate,  626. 

ILLEGALITY  OF  CONSIDERATION, 
partial,  effect  of,  56. 
not  to  be  presumed  in  construing  a  contract,  78. 

IMMORAL  CONTRACXa*    See  Illegal  Conthaots. 

IMPLIED  CONTRACT, 

how  di^tingiushed  fh>m  an  express  contract,  17. 

cases  in  which  coniracts  are  implied  from  acts  of  the  party,  18, 19. 

from  usage  of  trade,  20, 

from  previous  course  of  dealing,  21. 

from  tortious  acts,  21. 

ftvm  presumed  assent,  22. 

from  prior  legal  obligation,  28. 

when  incidental  to  express  contract,  23. 

express  contract  extinguishes  it,  24.     See  Cohtbaots. 

IMPOSSIBLE  CONSIDERATION, 
effect  of,  53-^6. 
impossibility  to  perform  contract,  when  an  excuse,  629,  630,    See  Pxbfobxakos. 

IMPRISONMENT,  192—194.     See  DuBssa. 
INCIDENTAL  ACT. 

when  promise  to  do,  implied  from  promise  to  do  principal,  23. 

INCONSISTENT  CLAUSES, 
how  construed,  89. 

INCORPOREAL  HEREDITAMENTS, 

action  for  use  and  occupation  lies  for  the  actual  use  ot,  332. 

INDEMNITIES.    See  Gdaramtixs. 

INFANTS, 

period  of  disability,  135. 
general  rule  an  to  competency,  185. 
exception  as  to  contracts  for  neoeesariea,  136. 
1.  What  are  necessaries,  136,  and  notes. 

for  what  class  of  articles  infant  liable,  is  a  question  of  law,  136,  note. 

whether  actually  necessary,  and  their  prices,  is  for  the  jury.  136,  note. 

legal  definition  of  necessaries,  136,  note. 

not  confined  to  articles  absolutely  necessary  to  support  lift,  136,  note^ 

question  dependent  on  fortune  and  rank,  186,  and  notes. 

for  infant's  family,  137. 

nooey  paid  t9Rkimf  W. 
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INPANTS,— {  (TofiAniMrf) . 

liability  to  pay  for  teaching,  138. 
contraots  of  hiring  and  serrice,  138. 
leases,  Ac.,  by,  139. 
acts  of  his  attorney,  139. 
marriage  settlement,  139. 
minor  a  member  of  friendly  society,  139. 
liability  of,  for  calls  on  shares,  140. 
2.  What  are  not  necessaries, 
general  rule,  110. 

cases  in  which  infant  is  not  liable,  140 — 143. 
repairs  to  house  :  arbitration,  &c,  140. 
cannot  trade ;  not  liable  for  goods,  &c,  in,  141. 
as  to  right  to  return  of  deposit  paid  on  buying  business,  141. 
cannot  be  bankrupt  or  apprentice,  nor  liable  as  innkeeper,  141. 
not  liable  on  bill  of  exchange,  141. 
or  account  stated,  141. 
nor  on  bond,  142. 

nor  on  a  power  of  attorney,  142,  note.. 

as  to  goods  sent  to  infant  by  carrier,  arriying  alter  fiiU  age,  142. 
cognovit,  142. 
warranty  of  horse,  142. 
liability  not  changed  by  change  in  form  of  action  in  wluch  sued,  142t 

note, 
not  liable  though  he  has  represented  himself  of  age*  143,  note, 
liable  for  fraud  independent  of  contract,  143,  note, 
liable  to  return  goods  purchased,  if  he  retains  them  after  he  has  aTold- 

ed  his  contract  for  them,  14^,  note, 
whether  he  must  restore  consideration  on  reclaiming  goods  sold  by  him, 

143,  note. 
i|s  to  his  liability  for  the  use  of  a  horse  or  other  property  entrusted  to 

his  care,  143,  note, 
cannot  be  clerk  of  a  court,  &c.,  143.  • 

not  liable  for  money  lent,  143.  • 

even  for  necessaries,  143. 
equity  will  relieye  in  some  cases,  143, 
liable  for  money  paid  for  necessaries,  143* 
when  liable  for  money  had  and  received,  143« 
on  contract  of  hire,  &c.,  143,  and  notes. 

how  far  question  of  necessaries  is  for  jury,  143,  and  notes,  136,  noie. 
rule  where  one  of  two  contractors  is  an  infant,  143,  and  note, 
in  what  cases  parent  or  guardian  liable,  143,  and  note, 
parent  living  away  from  children,  144. 
father  deserting  child,  145. 
father-in-law,  145. 
S.  Promise  after  attaining  frOl  age,  145. 
effect  of,  47. 

nature  of  new  promise, — ^must  be  express  and  Toluntary,  146,  and  notaa. 
and  to  a  party  in  interest  or  his  agent,  146,  note, 
recognition — case  of  fraud— equity,  146. 
rule  as  to  continuing  contract — ^partnership — Please,  146. 
marriage  settlement — bond,  147. 
confirmation  must  be  before  action,  147. 
conditional  confirmation ;  declaration  and  evidence  upon,  147. 
implied  confirmation,  147,  note, 
remedy  of  vendor  where  infant  avoids  contract  and  keeps  propertj  eb-- 

tained  under  it,  143,  note, 
evidence  of  ratification  in  sale  of  real  or  personal  estate,  146, 147,  and 

note, 
evidence  on  replication  of  confirmation,  147. 
as  to  recovering  back  premium,  &c.,  148. 
new  promise  must  be  written  and  signed,  in  England,  148. 
but  not  generally  in  the  United  States,  148,  note. 

4.  Of  the  liability  of  the  other  party  to  the  infant,  148. 

only  infant  can  take  advantage  of  incapacity,  148. 
breach  of  promise  of  marriage — sale  of  goods — ^fiuin — ^biU  of 
149. 

5.  Mode  of  taking  advantage  of  this  defence. 

who  may  take  advantage  of  it,  148, 149,  natM. 
appearance— plea^eTidence— coats,  756. 
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INNKEEPER, 

his  liabilitj  on  the  onstom  of  the  le&lin,  for  .the  Iom  of  gaest's  proper^,  418, 

and  notes, 
dnty  of,  as  to  entertaining  gnests,  419,  and  note, 
hie  lien,  420,  n.  (k). 

INSOLVENT  DEBTOR, 

course  of  proceeding  to  obtain  his  discharge,  185. 

the  petition  and  vesting  order,  185. 

appointment  of  assignee,  186. 

schedule  and  noti3e  to  creditors,  186,  and  notes. 

the  adjudication,  186. 

effect  thereof,  186. 

debt  due  from  wife,  dwn  tola,  187. 

not  liable  on  new  promise,  or  security  for  old  debt,  191,  and  notes. 

discharge  does  not  extend  to  claims  for  unliquidated  damages,  187. 

nor  to  debts  not  in  schedule,  188. 

what  errors  will  yitiate  the  schedule,  188. 

effect  of  discharge  as  to  bills  of  exchange,  188. 

as  to  future  debts,  189.  * 

debts  not  capable  of  valuation,  189. 

claims  of  surety,  189. 

power  of  Court  to  remand,  as  to  debts  fraudulently  contracted,  189. 

as  to  his  contracts  after  petition,  and  belore  final  discharge,  190. 

rule  where  work  done  for  his  maintenance,  191. 

as  to  debts  accruing  after  discharge,  191. 

effect  of  petition  or  order  for  protection  under  7  &  8  Vict.  c.  96,  191, 192. 

in  case  of  composition  deed  with  insolyent,  what  a  fraud  on  the  other  creditors, 

Ac.,  594 — 697,     See  Compositiok — Faaud. 
what  contracts  with  an  insolyent  are  fraudulent  and  yoid,  against  the  creditors 

at  large,  598. 
pleading  insolyency  of  defendant,  760. 
replication,  760. 
evidence,  761. 

nonjoinder  of  insolvent  defendant,  761. 
pleading  order  for  protection,  761. 
pleading  insolvency  of  plaintiff,  762. 

INSURANCE. 

illegal,  money  paid  on,  when  recoverable,  557. 

in  contracts  of,  conce^ment  of  material  fact,  though  without  ftuud,  invalidates 

contract,  593. 
policy  of,  by  way  of  wagering,  void,  616. 
wagering  policy  as  to  foreign  stock,  616. 
effect  of  clause  in  policy  to  procure  cerUficate  from  clergyman,  &c.,  that  fire  was 

accidental,  dec,  640. 
clause  in  fire  policy,  that  claim  to  compensation  should  be  settled  by  arbitration, 

when  a  bar  to  an  action  thereon,  693. 

INTENTION.    See  Construotion. 

when  apparent,  violence  may  be  done  to  words,  77. 

INTERESSE  TERMINI, 
what,  287. 

INTEREST.    See  Usury. 

enactments  of  law  of  amendment  act  as  to  right  to  recover  interest  as  damages, 

where  debt  payable  on  written  Instmment  at  certain  time,  or  whc^e  it  has 

been  demanded,  &c.,  562. 
observations  thereon,  562,  563. 
interest  in  actions  of  tort,  562,  n.  (Q. 
form  of  demand  of  interest  under  act,  562,  n.  (o). 
form  of  count,  563. 
interest  at  common  law,  563. 

in  general,  contract  to  pay,  not  implied  at  common  law,  568. 
instances  of  this,  563,  564. 

exceptions,  in  the  case  of  bills  of  exchange  and  notes,  564. 
banker's  cheque,  564. 
account  stated  for  money  lent,  564. 

when  payable  on  bill  contracted  to  be  given  in  payment  of  goods,  566. 
on  money  due  under  an  uward,  565. 
on  bonds,  566^ 
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INTEREST,^(  Continued) . 

eompotmd  interMi  when  alloiiwl,  565. 
e£fbct  of  agreement  as  to  interest,  666. 
or  usage  of  trade,  566. 
when  payable  to  assignees  of  bankrupt,  566. 
rule  as  to,  in  India,  Gotland,  &o.,  564,  n.  {e), 

INTRUSTING  WITH  PROPERTY, 

a  good  oonsideration  to  charge  the  promisor  fat  misfeaaaiioe,  37-*-^. 

I.  0.  U. 

need  not  be  stamped,  115. 

although  expressed  to  be  "  for  value  reoeiyed,"  115. 

not  evidence  of  money  lent,  514. 

evidence  of  an  account  stated,  567. 

IRELAND, 

statute  of  limitations  runs,  notwithstanding  residence  of  creditor  in,  708. 
alitor,  in  case  of  debtor,  709. 

JOINT  OR  SEVERAL, 

contract  by  several,  when  lo  be  construed  as,  95. 

JOINT-STOCK  COMPANIES, 

calls  on  shares  in,  infiuit's  liability  fbr,  140, 

formation  of,  how  regulated,  620. 

power  to  allot  shares,  620. 

contracts  of,  how  regulated,  253. 

liability  of  members  of,  to  creditors,  220-.22d. 

allottee  of  shares  in,  when  he  may  sue  for  his  deposits,  546k 

JOINT  TENANT, 

does  not  bind  his  companion  by  holding  over,  290. 

JUDGMENT, 

a  contract  of  record,  2,  3. 

when  it  will  be  set  aside  for  fraud,  or  irregularity,  3. 

Irish  judgment,  3,  n.  (^). 

on  a  specialty,  merges  it,  6. 

foreign  judgment,  action  lies  on,  23. 

when  it  will  be  a  defence  to  an  action  in  this  countiy,  689. 

reference  to  Master  to  compute  in  action  on  foreign  judgment,  774. 

money  improperly  recovered  on  judgment,  cannot  he  recovered  back,  ftc^  (59. 

limitation  of  action  on,  711. 

set-ofif  of  judgment  debt,  743. 

JUOOMBNT  RI9COVERKD, 

a  good  plea  in  bar,  where  cause  of  action  identical,  687. 

ef&t  of  Judgment  against  one  of  two  joint  debtors,  687. 

when  it  will  be  presumed  that  in  former  action  plaintiff  recoreivd  sme  debt, 

4to.,  687. 
although  no  evidence  was  offered,  688. 

effect  of  abandoning  part  of  claim,  in  order  to  sue  in  ooimiy  court,  688L 
when  judgment  is  no  bar,  688. 
effect  of  verdict  for  defendant  on  same  claim,  689. 
or  verdict  against  defendant  on  plea  of  set-off,  689. 
sentence  or  judgment  of  foreign  court  of  admiralty  or  other  foreign  c(nirt»  cfiNt 

of,  as  a  bar,  689. 

JUSTICE, 

contracts  affecting  course  of,  void,  585.    Set  Tllimat.  CoiiTXiCTa. 

LAND, 

contract  to  purchase.    See  Vkkdoks  and  Pitbohasbbs. 
contracts  of  record  are  a  charse  upon,  2. 
where  simple  contracts  are  a  (marge  on,  in  equity,  7. 
right  to  enter  upon,  when  implied  fh>m  contract,  96. 

LANDLORD  AND  TENANT.    See  VavooB  and  Pubohabkb.— Lbasx. 
1.  To  talLe,  assign,  and  surrender  premises. 

1.  When  an  instrument  is  an  immediate  demise,  or  is  merely  a  caBtmet  lo 
demise  in  fuiuro,  282-285. 

effect  of  levying  a  distress  in  latter  case,  282,  n.  {q), 
on  contract  to  demise,  there  is  no  implied  agreement  by  the  kiior  to 

show  title,  2^. 
bat  only  to  give  possession  to  le«ee»  286k 
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ULimiORD  AND  TENANT— {(7on<inii«rf). 

2.  Of  the  Statute  of  Frauda  and  the  8  &  9  Yiot  c.  106,  as  to  written  de- 
mises, 2S6. 

enactments  of,  286. 

their  effect,  286. 

entry  and  payment  of  rent  on  parol  demise  will  create  a  yearly  tenan- 
cy.'286. 

but  no  action  lies  in  such  case  for  not  entering,  287. 
9L  Of  a  tenancy  ftrom  year  to  year. 

hovr  created,  287.  • 

rule  not  applicable  to  strict  tenancies  at  will,  287. 

nor  to  lodgings,  288. 

tenancy  not  enlarged  by  permission  to  tenant  to  use  soil,  dto.,  288. 

rule  where  lands  let  produce  crops  only  at  certain  periods,  238. 

effect  of  a  demise  from  year  to  year,  &c.,  288. 

demise  in  the  alternative,  289. 

when  tenancy  from  year  to  year  created  by  implication,  289. 

implied  yearly  tenancy  by  remainderman,  or  new  rector,  receiTing  rent, 
289. 

by  entry  on  void  parol  letting,  290. 

by  lessee  holding  over,  290. 

after  notice  to  quit,  or  pay  am  advanced  rent,  290. 

rule  in  case  of  joidt  tenants,  290. 

presumption  (trlsing  from  these  circumstances  may  be  rebutted,  291. 

effect  of  taking  possession  and  paying  rent  under  agreement  for  lease, 
291. 

distress  for  rent  in  such  case,  291,  n.  (J). 

party  taking  possession  under  unexecuted  agreement  for  a  lease,  29L 

or  contract  of  purchase,  292. 

effect  of  payment  of  rent  by  mortgagor,  292. 

or  submitting  to  a  diHtress,  292. 

or  holding  under  void  lease,  292. 

effect  of  payment  of  rent  by  a  corporation,  293, 

payment  of  rent  does  not  admit  any  particular  holding,  293. 

it  must  be  paid  by  the  party  as  tenant,  293. 

payment  to  lord  of  manor,  293. 

to  mortgagee,  293. 

effect  of  notice  of  mortgage  or  demand  of  rent,  294. 

or  receipt  of  interest,  *29i, 

notice  to  quit,  when  it  admits  tenancy,  294,  n.  (A). 
4.  Of  the  assignment  and  surrender  of  terms,  d^o. 

provisions  of  the  Statute  of  Frauds,  and  8  &  9  Vict.  c.  106 ;  295. 

how  an  assignment  must  now  be  made,  295. 

how  term  surrendered  by  operation  of  law,  296 — 298. 

parol  surrender,  or  parol  license  to  quit,  or  informal  notice  to  quit» 
unless  acted  upon  by  both  parties,  void,  296. 

what  acts  sufficient,  296. 

liability  for  apportionment  of  rent  in  these  cases,  297,  n.  (e.) 

cancellation  of  lease  insufficient,  297. 

effect  of  accepting  new  lease  during  former  term,  298. 
^  Of  the  tenant  being  estopped  firom  denying  landlord's  title. 

general  rule,  298. 

80  of  licensee,  298. 

rule  as  to  assignee  of  landlord,  293. 

rule  does  not  apply  in  favor  of  party  who  did  not  let  tenant  into  pos- 
session, 298. 

elfect  of  payment  of  rent,  299. 

payment  of  rent  not  conclusive,  299. 

effect  where  paid  under  misrepresentation,  299. 

effect  of  attornment,  299. 

how  it  may  be  destroyed,  299. 

tenant  may  show  that  landlord's  title  has  expired,  300. 

or  that  it  has  been  forfeited,  300. 

or  eviction,  3J0. 

or  paymant  of  rent  to  ground  landlord,  or  grantee  of  rent-charge,  ^., 
300. 

implied  indemnity  against  latter,  800,  a.  (^ 
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FEAUDS,  STATUTE  OT,— -Continued. 

does  not  apply,  if  contingent,  irhether  it  is  to  be  performed  in  a  year, 

71,  and  note, 
rule  where  all  that  is  to  be  done  on  one  side  is  performed  within  the 

year,  71,  and  note, 
contract  to  serre  for  foar  years,  71,  note, 
to  marry  at  the  end  of  fire  years,  71,  note, 

FRAUDULENT  JUDGMENT, 
how  to  be  impeached,  3. 

FREIGHT, 

commission  on,  when  broker  entitled  to,  480,  n.  (o). 
cannot  be  apportioned,  if  Toyage  not  completed,  636« 

FRIVOLOUS  CONSTRUCTION, 
to  be  avoided,  78. 

FUNERAL  EXPENSES, 

infant  liable  for,  in  case  of  husband  or  wife's  death,  137.- 

liability  of  executors  for,  248. 

liabiii^  of  husband  for,  on  implied  request,  521. 

GAME, 

sale  of,  375. 
GAMING.     See  Horsb  Racing. 

contracts  by  way  of,  void,  615. 

rule  as  to  bills  or  notes  given  to  secure  gaming  debts,  615. 

contributions  for  prizes,  ^.,  to  players  of  lawful  games,  615. 

illegal  gaming,  when  a  defence  to  an  action  ^r  work,  money  lent,  d^,  6I6u 

what  games  are  now  lawful,  616,  in  notis. 

money  lent  to  play  with,  or  money  paid  for  loss,  616. 

illegal  insurances,  616. 
GENEiiAL  ISSUE.     See  Obskrvations  in  Notes  to  the  diffe&kkt  Difkvcbs,  ajo 
Title  **  Defences." 

GENERAL  WORDS  IN  CONTRACT, 
how  construed,  84,  85,  87. 

GUT, 

not  effective  if  not  by  deed  or  delivery,  51. 
gratuitous  promises,  49 — 53. 

GOOD  CONSIDERATION, 

rule  as  to,  in  the  case  of  deeds,  26, 

not  sufficient  o  support  a  simple  contract,  27, 

GOODS  SOLD.     See  Sale  of  Goods. 

common  count  for,  when  it  lies  and  when  not,  388,  389. 
when  it  lies,  if  goods  obtained  by  fraud,  362. 

GOODWILL  OF  BUSINESS, 

agreement  on  sale  of,  not  to  carry  on  business ;  when  good,  5B0 — 683. 

sale  of,  and  agreement  to  recommend  customers,  lawful,  600,  n.  (0. 
GOVERNMENT  AGENTS, 

liability  of,  tSni.,  on  their  contracts,  254 — 256. 

GRATUITOUS  PROMISE, 
what  is  held  to  be,  49. 
is  void,  49 — 63.     See  Coksideration. 
effect  of  an  act  being  done  on  the  faith  of,  53. 
gifts.  50. 

contract  to  do  work  without  reward  not  binding,  476,  and  notes.    See  Cossidba- 
tion — Services  amo  Works. 

GUARANTY, 

when  Statute  of  Limitations  begins  to  run  in  case  ot,  714. 
not  the  subject  of  a  set-off,  741. 
rule  under  the  Bankrupt  Act,  753. 

GUARANTIES  AND  INDEMNITIES. 

1.  Of  the  general  nature  of  the  contract  of  guaranty,  441. 

not  negotiable,  441,  note. 

there  must  be  a  principal  liable,  441. 

guarauty  for  a  married  woman  or  infant,  Ac,  441. 

there  must  be  an  express  consideration,  441,  442,  and  notes. 

creditor  need  not  bind  himself  to  supply  goods  on  guaranty  to  pay  far  goodly  4i3L 

goaraaty  must  be  aooepted,  442. 


aUABANTIES  AND  INDEMNITIES,--(CofitfiitMKO. 

how  far  notice  of  aooeptanoe  is  necessaty,  44!8  bote. 

how  far  necessary  to  notify  guarantor  of  amount  df  Cfedil  ^v<fii  on  Uifh 

of  guaranty,  442  note, 
demand  on  guarantor,  442  note^ 
construction  of  guaranty,  442. 
iiuUmmtUit 

when  implied  by  law,  442 — 444. 
by  landlord  to  tenant  against  groimd-Mlit,  44d. 
by  assignee  of  lease  to  indemnify  lessee,  448. 
to  bail  or  surety,  jcc,  443. 
to  aooommodation  aooeptor,  443. 
by  owner  of  ship  where  goods  hypothecated,  443. 
between  principal  and  agent,  443. 
by  transfer ree  of  shares  in  joint-stock  oompanj,  444. 
When  indemnity  extends  to  costs,  444. 
indemnity  as  between  wrong-doers,  445. 
rule  where  the  act  is  apparently  lawftil,  44(5. 
irhefe  this  is  not  the  case,  446. 
between  sureties,  522. 

Statute  of  Limitations,  when  it  begins  to  run  in  a  ease  of,  714. 
2.  Guaranties  how  aifeoted  by  the  Statute  of  Frauds. 

enactments  of  statute,  446. 

and  of  Lord  Tenterdeu's  Act,  as  to  flilse  representationi  of  credit,  ^ 
of  third  person,  ^46,  n.  (d). 
1.  When  the  Statute  of  Frauds  applies,  447. 

only  to  collateral  engagements,  447. 

when  the  engagement  is  collateral  within  the  statute,  447. 

this  is  to  be  ascertained  from  contract  and  surrounding  oircumBtanoes, 
448. 

illustrations  of  this,  448—450. 

case  may  be  within  the  statute,  although  promise  on  neif  oonsidera- 
tion,  450. 

guaranty  of  del  credere  agent,  not  within  the  statute,  196. 
8.  when  the  statute  does  not  apply,  450. 

where  promisor  originally  liable,  450. 

statute  does  not  apply  where  credit  was  not  giren  to  the  tidrd  party, 
though  the  goods  were  delivered  to  him,  450. 

instances  of  original  credit  being  given  to  defendant,  450,  461, 

where  defendant  liable  jointly  with  others,  statute  does  not  apply,  461. 

rule  where  promise  is  on  new  consideration,  451,  452. 

statute  does  not  apply,  where  original  liability  discharged,  453. 

instances  of  this,  453. 

conyerting  separate  into  joint  debt,  453. 

discharge  of  defendant  out  of  execution,  453. 

alUer  when  indulgence  only  is  given,  453. 

guaranty  for  infant  or  married  woman,  453. 

statute  applies  only  to  promises  to  a  party  to  whom  another  altta^t  I^ 
or  to  become  liable.  453. 

promise  to  indemnify  surety  is  within  the  statute,  454. 
i^  Of  tll»  Form  and  Requisites  of  a  guaranty,  454. 

instances  of  insufficient  guaranties,  454. 

consideration  must  appear  with  reasonable  certainty,  49fi. 

if  ambiguous,  void,  466, 

oonsideration  may  appear  by  implication,  456. 

instances,  456. 

or  from  dooununts  referred  to  in  ih^  guarantee,  457. 

pant  consideration  insufficient  unless  there  be  a  request,  457. 

guaranty  of  past  debt,  in  consideration  of  Aiture  apdvanoe,  good,  4M, 

guaranty  of  past  and  fiiture  advances,  458. 

bill  or  note,  458. 

signature  of  memorandum,  what  sufficient,  458. 
3.  To  what  extent  surety  is  liable. 

surety  for  person  in  office  of  limited  duration,  459. 

surety  for  particular  office  extends  only  to  things  included  fai  ofltoa  at 
time  of  engagement,  459. 

surety  for  a  person  does  not  extend  to  him  and  pacftner,  46(k 

surety  to  one,  how  construed^  Wh 

gmranty  to  *  haoM^t-  400. 
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LIBERAL,  ooDstradioii  of  contnot  shall  be,  77. 

LICENSE, 

mere  words  of,  do  not  oonstitute  an  agreement,  G6L 

-when  revocable,  198. 

license  to  use  land,  &c.,  cannot  be  by  parol,  274. 

parol  license  may  excuse  a  trespass,  274. 

parol,  by  landlord  to  tenant,  to  qnit,  does  not  ptf  m  determine 

license  to  retake  goods  sold,  if  prioe  not  paid,  effect  of,  3^. 

LICENSEE  OF  LAND, 

cannot  dispute  title  of  party  who  lei  bim  into  potsession,  298. 

LEEN, 

for  price  of  an  article  to  be  made  or  repaired  for  ready  money,  336^  337. 

of  yendor  for  price  of  goods,  378.    Su  Sale  of  QooDB--STurrAeB  u  Tuxsn: 

how  it  may  be  lost,  379. 

of  carrier  against  vendee,  does  not  affect  Tender's  right  to  stop  in  traoBita*  381 

of  innkeeper,  420,  n.  (A:). 

of  workman,  479. 

of  certificated  conveyancer,  479,  n.  (t).  * 

of  auctioneer,  479. 

of  agent  or  factor,  480,  note. 

livery-stable  keeper,  480. 

agister  of  cattle,  480. 

trainer,  480. 

owner  of  stallion,  480. 

lien  not  affected  by  Statute  of  Limitationa,  706w 

LIMITATIONS,  STATUTE  OF. 

foreign  contract  affected  by,  92. 

1.  In  generaL 

no  limitation  at  common  law,  705. 
presumption  against  old  claim,  705. 
principles  on  which  limitation  founded,  705, 

1.  Enactments  of  statute  21  Jao.  1,  o.  16,  705. 

its  effect,  706. 

does  not  extinguish  debt,  only  bars  remedy,  706i. 
effect  of,  as  to  petitioning  creditor's  debt,  706. 
to  what  actions,  &c.,  statute  applies,  706. 

2.  What  cases  within  the  exception  as  to  merchants'  aocotrnts,  Wt  ttl 

notes. 

3.  Exception  in  case  of  judgment  reversed,  or  outlawry,  Ao.,  707. 

4.  In  case  of  plaintiffs  who  are  infants,  married  women,  b^ond  isai,  Aft, 

708,  and  notes, 
disability  must  exist  when  cause  of  action  arose,  70S. 

5.  Case  of  defendant  beyond  sea,  709. 

by  Law  Amendment  Act,  residence  in  Ireland,  Scotland,  Gnens^,  ^ 

not  deemed  **  beyond  seas,''  709. 
cases  on  this  clause  of  the  statute,  709,  710. 

6.  Effect  of  the  death  of  either  party,  on  the  operation  of  the  statute,  TVk 

7.  Limitation  of  actions  on  deeds,  judgments,  &o.,  711. 

2.  Flwm  what  period  the  limitation  runs. 

1.  From  time  action  miffht  be  brought,  713. 

unless  plaintiff  or  defendant  within  exceptions  in  statnte,  713;. 

rule  in  case  of  contract  to  pay  money  m  ftUuro^  713. 

in  action  to  recover  money  on  failure  of  consideration,  713^ 

attorney's  bill,  713. 

action  against  fikctor,  714. 

money  payable  by  instalments,  714. 

principal,  surety,  and  co-sureties,  714. 

indemnity,  714. 

work  done,  714. 

sale  or  credit,  714. 

bills  and  notes,  714. 

foreign  bills,  715. 

conditional  promise,  715. 

action  for  rent,  715. 

after  accord  unexecuted,.  715. 

2.  Rule  in  actions  of  special  swumpsit,  715. 

inataooes^  715-^717. 
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LIMITATIONS,  STATUTE  OF— (Continued). 

operation  of  statute,  how  affected  bj  firaud,  717. 
3.  Of  the  revival  of  the  remedy  by  a  new  promise,  &o.,  within  six  years. 

1.  Lord  Tenterden's  Act,  717. 

intention  thereof,  718. 

does  not  alter  character  of  acknowledgment,  718. 

2.  What  a  sufficient  acknowledgment,  719. 

it  must  amount  to  a  promise  to  pay,  719 

admission  of  debt  sufficient,  although  parties  differ  as  to  amount,  719. 

or  no  amount  specified,  7 19,  and  note. 

effect  of  qualified  acknowledgment,  719. 

admission  must  be  consistent  with  implication  of  promise,  719. 

cases  of  insufficient  acknowledgments,  720—725. 

acknowledgment  must  be  before  action,  725. 

when  it  is  oonditional,  there  must  be  proof  of  performance,  725. 

question  whether  acknowledgment  conditional  is  for  the  Court,  725. 

unless  connected  with  other  documents  which  affect  its  construction,  726. 

acknowledgment  must  be  signed,  726. 

date  of  acknowledgment  may  be  proved  by  parol,  726. 

if  written  admission  lost,  evidence  ot  contents  may  be  given,  726. 

3.  By  whom  the  acknowledgment  must  be  made. 

by  party  "  chargeable  thereby,"  not  by  agent,  726. 

effect  ot  admission  by  one  of  several  debtors,  727,  and  note. 

by  one,  of  his  proportion  of  debt,  727. 

4.  To  whom  the  acknowledgment  may  be  made,  727,  728,  and  note. 

effect  of  acknowledgment  to  a  prior  party  to  a  bill  or  note,  728. 

5.  Effect  of  stating  account,  and  promise  to  pay  balance,  728. 

effect  of  some  items  being  within  six  years,  729. 

6.  Effect  of  part  payment,  729. 

in  goods,  729. 

to  agent,  730. 

it  must  be  of  the  debt  in  question,  730. 

rule  where  there  are  two  undisputed  debts,  and  a  general  payment,  73(X 

rule  where  one  of  two  debts  is  disputed,  730. 

part  payment  not  sufficient,  if  accompanied  by  circumstances  repelling 
the  inference  of  a  promise  to  pay  the  residue,  731. 

payment  of  Interest,  731. 

to  administrator,  731. 

effect  of  settling  account  and  striking  balance,  731. 

payment  to  third  party,  732. 

effect  of  giving  bill  of  exchange,  732. 

yerbal  acknowledgment  of  part  payment  sufficient,  732. 

payment  by  one  of  several  debtors,  732. 

payment  on  account  of  one  of  several  securities  revives  all,  733. 

payment  must  have  clear  reference  to  joint  debt,  733. 

payment  by  one  executor,  733. 

effect  or  payment  after  the  death  of  one  of  several  joint  coniraclev^ 
734. 

effect  of  paying  dividend  out  of  the  estate  of  one  of  several  joint  con- 
tractors, 734. 

4,  Of  renering  writ  to  save  the  statute.  735. 

enactment  of  15  &  16  Vict  c.  76,  735. 

where  action  in  inferior  Court  removed  to  Queen's  Bench,  and  statute 
pleaded,  plaintiff  may  reply  plaint,  735. 

5.  Of  the  pleadings. 

in  general  sufficient  to  declare  an  original  debt,  735. 

rule  where  promise  is  conditional,  735. 

when  to  declare  on  new  promise,  736. 

how  to  plead,  736. 

replication,  ^c,  737. 

when  party  may  reply  Statute  of  Limitations  to  plea  of  8etK>ff,  744. 

UQUIDATED  DAMAGES.    See  Damaqe8--Pbmaltt. 
meaning  of  term,  763. 
general  rules  as  to.  liquidated  damages,  766. 
instances ;  sum  to  be  paid  as  liquidated  damages,  on  doing  a  certain  specified 

act,  as  marrying  another  person,  ploughing  up  arable  land,  not  doing  work« 

&a,  776.  777. 
efleet  of  word  **  penalty  "  in  these  ohms,  767. 
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LIQUIDATED  DAMAGEa-(Cbji<mii«i). 
jury  must  give  full  amount,  768. 
set  off  of  liquidated  dan&agea,  744. 

LIQUORS.  SPIRITUOUS. 

sale  of.  when  illegal,  376. 

LITIGATION, 

prevention  of.  a  good  consideration,   42. 

LOAN. 

contracts  of.  420. 

LOCAL  TERMS  AND  PHRASES. 

to  be  expounded  in  construing  contract,  91. 

LODGINGS. 

general  letting  of.  does  not  create  tenancy  from  year  to  year.  288. 
what  notice  to  quit  necessary.  314. 

LONDON. 

femt  9ole,  trader  in ;  liability  of.  on  contracts,  170. 
market  overt  in.  what,  342. 

LONDON  BROKER, 
qualification  of  481. 

LOSS.    See  Accident. 

of  agreement,  effect  as  to  stamp.  123. 

a  bill  of  exchange  paid  for  goods,  effect  of.  668.    See  Bnia  op  Excsaioi. 

of  contract,  by  accident,  does  not  discharge,  686. 

LOST  BILL. 

promise  to  pay,  void.  52. 

LUGGAGE.    See  BAoaAOB. 

LUNATIC.  131—134.    See  Non  GoifFOS. 

MAINTENANCE, 
what,  586. 
an  illegal  contract,  586. 

MARKET,  OVERT, 
what  is.  342. 
effect  of  sale  in,  342. 
is  within  Statute  of  Frandis,  345. 

MARRIAGE.    See  Husband  and  Wife— Ssparattok  Deed. 
contract  to  marry. 

infant  may  sue  on.  149. 

must  be  mutual,  471. 

excppt  in  the  case  of  an  infant,  471. 

promise  to  pay  money  in  consideration  of  discharging  party  from  proniie 

of  marriage,  binding,  471.  n.  (ib). 
promise  need  not  be  by  express  words.  472. 
nor  in  writing,  472. 

promises  in  consideration  of  marriage  to  be  in  writing,  472. . 
need  not  be  to  marry  within  any  definite  time,  472. 
effect  of  general  promise,  472. 
conditional  promise,  472. 
request  to  marry,  when  necessary,  473. 
what  will  excuse  a  party  from  performing,  473. 
pre-engagement  no  defence.  473. 

offer  to  renew  promise  of,  no  defence  to  an  action  for  breach,  475,  note, 
promise  by  married  man,  not  void,  475. 
relationship  within  the  Levitical  degrees,  effect  of,  475. 
bad  character,  gross  manners,  &g.,  475. 
wilful  misrepresentation  as  to  property,  dec.,  475. 
promise  in  consideration  of  permitting  connexion,  void,  474. 
release  by  plaintiff.  474. 

no  action  by  executor,  after  death  of  promisee.  474. 
contracts  in  restraint  of  marriage,  illegal,  583. 
release  by  feme  creditor  marrying  her  debtor,  680. 

MARRIAGE  BROCAGE, 
illegal,  583. 

MARRIAGE  SETTLEMENT. 

good  as  against  creditors  of  husband,  364,  a.  (Z)* 
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MARRY,  PROMISE  TO.    See  Mabbiaob. 
bill  in  equity  lies  to  disoover,  471,  n.  (k). 

MASTER  AND  SERVANT.     See  Pbincipal  and  Agent. 

hiring  of  servant  presumed  to  be  for  wages,  501,  and  note. 

wages  of  servants  in  certain  trades  to  be  paid  in  money,  501,  n.  («). 

whether  contract  for  life  valid,  qwtre,  502. 

effect  of  general  hiring  of  menial  servant,  502. 

mle  in  oUier  cases,  5C@. 

clerks,  502. 

commission  agent,  503. 

contract  to  hire  servant,  when  to  be  in  writing,  508. 

form  thereof,  504. 

to  what  notice  to  leave,  servant  entitled,  504. 

when  he  may  be  dismissed  without  notice,  504. 

claim  for  wages  after  dismissal,  504. 

or  where  contract  determined  by  consent,  504. 

master  need  not  allege  specific  cause  of  dismissal,  505,  notes. 

form  of  action  by  servant,  505. 

damages  recoverable  by,  505. 

when  wages  presumed  to  be  paid,  506. 

infant  servant,  what  deductions  from  wages  of,  allowed,  506. 

du^  of  master  as  to  providing  medical  attendance  for  servant,  506. 

master  not  liable  to  servant  for  injuries  sustained  in  his  employ,  506. 

set  off  against  wages  of,  for  value  of  goods  lost  by,  738,  742. 

MEDICAL  MEN.    See  PHysiciANi — Suboeons — Afotheoakiss — Chskists — Dbuggi0tb. 
implied  duty  of,  465. 

MEDIUM  POWERS, 

when  implied  in  contract  with  agent,  96. 

MERCANTILE  CONTRACTS, 
how  to  be  construed,  77,  82. 
parol  evidence  not  admissible  to  vary,  97,  98. 

MERCHANTS'  ACCOUNTS. 

what  cases  within  the  exceptions  in  the  Statute  of  Limitations  as  to,  707. 

IdERGER, 

by  taking  spesialty,  for  simple  contract  debt,  6. 
by  recovering  judgment,  687. 
as  to  deed  of  surety,  683,  note. 

MESSENGER  UNDER  FIAT  IN  BANKRUPTCY, 
against  whom  he  has  a  remedy  for  his  bill,  500. 

MISDEMEANOR, 

contract  for  compounding,  bad,  585. 

MISFEAZANCE, 

intrusting  a  party  with  property  a  good  consideration  to  charge  him  with,  38. 

MISREPRESENTATION.     See  Fbaud. 

may  be  proved  by  parol,  although  it  contradict  written  instrument,  107. 

MISTAKE, 

in  written  agreement,  where  no  ambigui^,  cannot  be  explained  by  parol,  96. 

effect  of»  on  contracts,  268,  269,  notes. 

in  law  or  fact,  208,  note. 

in  particulars  of  sale,  effect  of,  267. 

money  paid  under,  when  recoverable,  536,  548.    See  Monst  had  amd  bbceivbd. 

in  items  of  aocoont  stated,  may  be  explained,  572. 

MONEY  HAD  AND  RECEIVED. 
1.  In  general. 

nature  of  the  action,  526. 

form  of  count,  527. 

what  necessary  to  support  it,  527. 

privity,  527. 

instances  of  this,  527 — 529. 

defendant  must  in  general,  have  received  money,  529. 

rule  as  to  stock,  or  provincial  notes,  cheques,  &c.,  received  as  money,  529. 

rule  as  to  foreign  money,  529. 

plaintiff  must,  in  general,  show  title  to  particular  sum,  530. 

cases  in  which  action  will  lie,  although  no  money  received  to  plaintiff's  use, 

5ao« 
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case  of  banker  or  annuity  agent,  &o.,  giving  oredit  of  maoBj  xcoeifed, 

630.  631. 
such  admission  must  be  made  before  action,  631. 
action  does  not  lie  hy  eutui  que  tnut  against  trustee,  631 , 
irhen  plaintiff  may  waive  a  tort  and  sue  in  this  action,  632. 
title  to  land  cannot  be  tried  in  this  action,  632. 
the  Coupt  will  not  allow  a  question  to  be  tried  in  this  action,  to  i^iich  it 

is  not  applicable,  633,  n.  (z). 
2.  Who  may  in  general  maintain  this  action. 

plaintiff  must  show  his  right  to  the  money  originally,  or  at  thatimsof  !»• 

tion  brought,  633. 
one  of  several  who  are  entitled  to  the  money  cannot  sue,  633. 
but  if  plaintiff  show  possession  of  goods  taken  and  sold,  prima  fatk,  tkis  ii 

sufficient,  634. 
oettui  que  trust  of  bill  may  sue  trustee  for  money  reoeived  in  damages,  en 

account  thereof,  634. 
when  it  lies  by  agent,  634. 
by  administrator,  634, 
by  assignees  of  bankrupt,  634. 
8.  Against  whom  it  lies  in  generaL 

not  in  general  against  mere  bearer  of  money,  636. 

instances  of  this,  636. 

when  it  lies  against  agent,  636. 

although  money  paid  over  hona  fide,  636. 

when  paying  over  money  is  a  defence  by  agent,  636. 

mere  passing  money  in  account,  no  defence,  636. 

when  it  lies  against  corporations,  636. 

trustee  not  liable  in  this  action.  631. 

or  factor,  for  money  intrusted  to  him  ad  tnerehandiiandumy  631. 

executor  not  liable  for  money  had  and  received  by  him  aa  such,  249. 

official  assignee  of  bankrupt  may  be  sued  for  money  zeoeived  by  him  imdflr 

a  void  commission,  240,  n.  (9). 
government  agents,  when  liable  to  this  action,  266. 
4.  When  it  lies  to  recover  a  debt  transferred  by  a  creditor's  order  on  hia  dste 

to  pay  the  plaintiff,  637,  and  note, 
if  debt  of  third  person  be  extinguished,  this  action  lies  against  snbstitiitid 

debtor,  637. 
debt  can  only  be  extinguished  by  express  agreement,  637. 
there  must  be  an  ascertained  debt,  6^7. 
effect  of  bankruptcy  after  equitable  assignment  of  debt,  537. 
when  authority  to  pay  debtor  may  be  revoked,  637,  633. 
how  to  declare  in  such  cases,  638. 

6.  Or  money  which  a  principal  orders  his  agent  to  pay  plaintiff,  638. 

directions  to  banker  or  agent  revocable  until  latter  has  pledged  hiiaaelf  t9 

third  party  to  obey  the  order,  638. 
when  order  not  revocable,  639. 
rule  where  money  is  to  be  paid  on  a  contingency,  640. 
rule  where  money  is  in  the  hands  of  sub-agent,  640. 
regimental  agent  appointed  by  colonel  liable  to  latter,  &o^  640l 
6w  Between  principal  and  agent. 

liability  of  latter  for  money  received  to  principal's  use,  540. 

when  receipt  of  proceeds  of  goods  presumed,  640. 

deduction  of  oommission  and  expenses,  640. 

when  the  agent  should  be  sued  specially  for  not  accounting,  640. 

request  to  account  necessary,  640. 

when  action  lies  for  money  lodged  in  agent's  hands  for  an  illegal  purpose,  541 

action  lies,  to  recover  money  which  agent  refkises  to  apply  according  to  ia- 

structions,  641. 
but  not  in  case  of  mere  neglect,  641. 
nor  when  agent  has  paid  over  money  to  Tendee  who  has  rescindBd  the  eoa- 

tract,  on  account  of  vendor's  fraud,  641. 
agent  cannot  set  up  an  illegal  contract  between  his  principal  and  a  third 

party,  in^nswer  to  this  action,  641. 
nor  i^  general  can  he  dispute  principars  title,  &c.,  641. 
cases  in  which  he  may,  642. 

7.  Against  stakeholders. 

before  8  <&  9  Vict  c.  109,  if  tranaaction  legal,  etakeholdar  only  liiUi  «• 
partry  retkOy  entitled,  &4A 
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rale  where  wager  illegal,  542. 

edect  of  b  &  9  Vict  c.  109,  as  to  remedies  against  Atakeholiers  in  case 
of  wagers,  513. 

must  not  pay  until  right  ascertained,  543. 

rule  in  case  of  auctioneers,  543. 

stakeholder  of  cheque  not  liable  to  this  action  for  getting  it  cashed,  548. 
S.  To  recover  money  paid  on  a  failure  of  consideration. 

lies  to  recover  money  paid  on  contract,  if  consideration  wholly  fails,  513. 

4tr  if  neither  party  be  ready  to  complete  a  contract  by  time  stipulated, 
543. 

rule  when  contract  provides  for  recovery  of  deposit,  544. 

rule  iu  case  of  partial  failure  of  consideration,  544. 

action  not  maintainable  if  partial  benefit  received  under  contract,  544. 

action  lies  when  contract  rescinded,  545. 

when  it  lies  to  recover  back  purchase-money  of  annuity.  045. 

when  not,  546. 

when  it  lies  to  recover  subscriptions  on  projected  tontine,  546. 

or  deposits  paid  by  an  allottee  of  shares  in  a  joint  stcck  company,  546. 

when  not,  547.  * 

or  money  paid  to  parish  for  maintenance  of  bastard,  547. 

other  cases,  547,  548. 
^.  Or  money  paid  by  mistake. 

money  paid  under  mistake  of  facts  recoverable,  518. 

aliter  if  under  mistake  of  law,  5  iS. 

cases  on  this  subject,  518 — 550. 

action  lies  although  money  paid  with  means  of  knowledge,  650. 

ihntd  fide  forgetfulness  of  facts  sufficient,  550. 

money  advanced  on  discount  of  forged  bill  recoverable,  550. 

when  a  banker  who  mistakenly  pays  a  forged  bill  or  cheque  m%y  recover 
the  amount,  551. 

acceptor  who  pays  amount  of  forged  bill  cannot  recover  firom  bonA  fids 
holder,  50 1. 

banker  paying  altered  cheque  of  customer,  551. 

when  the  sheriff  m  y  sue  in  this  action  for  money  paid  over  under  fi,  feu 
in  ignorance  of  an  act  of  bankruptcy,  552. 

rule  in  case  of  voluntary  payment  of  debt  barred  by  Statute  of  Limita- 
tions, infancy,  &c.,  nd'J. 

or  of  claim  unjustly  made.  552. 

although  paid  uuder  protest,  552. 

10.  To  recover  mouey  obtainefJ   >y  fraud,  553. 
money  obtained  under  forged  autUurity,  553. 

money  obtained  by  fraud  of  a  party  equitably  entitled  thereto,  553. 

or  paid  in  consideration  of  an  act  whioh  defendant  cannot  perform,  553. 

proceeds  of  goods  or  bills  obtained  by  fraud,  oo6, 

costs  paid  to  an  attorney,  suing  in  party's  name  without  authority,  &o., 

554. 
money  paid  by  way  of  fraudulent  preference,  554. 
deposit  paid  on  sale  by  auction  when  p  iffers  employed,  554. 
money  paid  on  purchase  under  fraudulent  misrepresentations,  554. 
buyer  cannot  recover,  if  he  use  the  article  purchased  as  his  own,  after 

discovering  the  f^aud,  554. 
or  voluntarily  pay  purchase  money  after  discovering  fraud,  554. 

11.  Or  mone^  obtained  by  oppression  or  extortion. 

general  rule,  554. 

instances—excess  of  interest  on  loan,  554. 

money  paid  to  compromise  qui  tarn  action,  554, 

or  by  bankrupt  as  an  inducement  to  creditor  to  sign  certificate,  555. 

money  paid  to  creditor,  to  induce  him  to  agree  to  composition,  555. 

qmeret  as  to  money  paid  before  agreement  for  composition,  6q5» 

money  paid  by  publican  to  get  license,  565. 

or  excess  of  tolls,  555. 

or  excessive  charges  on  distress,  &c.,  555. 

money  paid  to  redeem  goods  improperly  seized  or  detained,  555. 

excessive  fees  paid  to  arbitrator,  in  order  to  be  allowed  to  take  up  award, 

556. 
excessive  charges  paid  to  carrier  to  get  potsetiioB  of  goods,  556. 
or  for  their  carriage,  556. 
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money  paid  to  attorney  to  get  possession  of  deeds  withheld  on  onfoiuided 

claim  of  lien,  556. 
to  sheriff  under  excessive  levy,  556,  557. 
does  not  lie  against  landlord  for  OTerplus  of  proceeds  of  goods  sold  under 

distress,  557. 
nor  for  money  paid  to  release  cattle  distrained  dama^  feasant,  557. 

12.  Or  upon  an  illegal  contract. 

action  lies  where  contract  executory,  557. 

as  in  the  case  of  premium  or  deposit  on  illegal  insurance,  or  wager,  657. 
due  notice  of  election  to  rescind  contract  must  he  given,  558. 
if  contract  executed,  and  parties  in  pari  ddieio,  no  action  for  money  had 
and  received  lies,  559. 

13.  Or  money  unjustly  recovered  at  law. 

money  paid  under  bona  fide  legal  process,  not  reeoTerable,  558. 

or  paid  into  court  by  mistake,  559. 

or  under  irregular  fi.  fa.,  not  set  aside,  559. 

or  under  judgment  valid  on  the  face  of  it,  559. 

aliier  where  money  paid  under  order  of  a  Court  which  has  no  jurisdictioa, 

559. 
or  to  be  released  from  illegal  arrest,  559. 
what  constitutes  a  payment  under  legal  process,  560. 
same  rule  holds,  although  money  paid  as  a  compromise,  560,  n.  (r). 

14.  When  this  action  will  lie  for  fees  of  office,  &c,  unjustly  received  by  i& 

intruder,  560. 
right  to  office  may'be  tried  in  this  action,  560. 
action  does  not  lie  for  gratuities  received,  560. 

15.  Against  sheriffs,  561. 

for  money  received  under  fi,  fa,,  &c.,  561. 

mere  seizure  by  sheriff  not  sufficient,  561. 

rule  where  goods  saized  under  one  writ  are  irregularly  sold  under  anotk- 

er,  561. 
proceeds  of  sale  are  money  had  and  received  to  the  use  of  the  paitj  ua* 

der  whose  process  sale  effected,  561. 
-balance  after  paying  execution  creditor,  is  a  debt  fh>m  the  sheriff  to  d^ 

fendant,  561. 
where  goods  of  third  party  sold  under  JS.  /a.,  he  may  sue  sheriff,  561. 
sheriff  liable  to  assignees  of  bankrupt  for  proceeds  of  goods  sold  unds 
execution,  after  notice  of  act  of  bankruptcy,  662. 

MONEY  UINT, 

when  the  common  count  for,  is  maintainable,  511. 

not  when  loan  was  by  transfer  of  stock,  511. 

money  lent  on  account  of  another  party,  512. 

money  not  lent  to  defendant,  but  to  another  who  became  liable,  513. 

money  lent  to  defendant  though  delivered  to  another,  512. 

money  lent  on  behalf  of  an  infant,  512. 

money  advanced  on  an  agreement  to  repay  on  demand,  512. 

or  execute  mortgage,  512. 

or  on  security  of  worthless  exchequer  bills,  512. 

for  part  advances  under  special  building  contract,  512. 

on  deposit  of  goods  or  shares,  513. 

on  mortgage  without  covenant  to  pay,  513. 

deposited  with  banker,  513. 

by  executor  out  of  assets,  513. 

by  one  of  several  partners,  513,  n.  (A). 

by  parent  to  child,  513,  514. 

on  illegal  contract,  514. 

to  gamble  with,  514. 

evidence  in  support  of  this  count,  514. 

bill  of  exchange,  &c,  whence  evidence,  51 1. 

L  0.  U.  not  evidence  of,  514. 

effect  of  one  party  drawing  a  cheque  in  favor  of  another,  514. 

MONEY  PAID, 

common  count  for,  when  maintainable,  514. 

money  must  have  been  paid,  515. 

to  the  use  of  defendant,  515. 

at  his  express  or  implied  request,  616, 
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aotiou  will  lie,  althougii  pajment  did  not  reliere  defendant  from  any  Uabilitr» 

515. 
circamatances  from  which  request  implied,  616. 
instances  of  this,  516. 
rule  as  to  compulsory  payments,  517. 
what  payments  are  regarded  as  such,  517 — 619. 
what  are  not,  619—^21. 

when  request  may  be  implied,  though  payment  Yoluntary,  521. 
when  it  lies  by  surety  against  principal,  621. 
does  not  lie  if  surety  ha^e  8p3cialty  security,  522. 
remedy  of  surety  for  costs,  522. 

when  it  lies  between  sureties  for  contribution,  622 — 524. 
how  much  each  surety  oan  recover  at  law,  523. 
how  much  in  equity,  523. 

rule  when  one  of  several  sureties  holds  collateral  security,  623. 
effect  of  bankruptcy  of  co-surety,  523. 
other  oases,  523. 

right  to  contribution  does  not  extend  to  costs,  623. 
contribution  between  judgment  debtors  on  contract,  &o.,  624. 
rule  where  payment  made  in  satisfaction  of  an  illegal  demand  against  defend* 

ant,  524. 
or  on  an  illegal  transaction  between  plaintiff  and  defendant,  525. 
contribution  between  wrong-doers,  445.  6'<i5, 
contribution  between  judgment  debtors  in  tort,  225. 

MONOPOLY, 

contract  creating,  void,  582. 

MORAL  OBLIGATION, 

not  a  sufficient  consideration,  45. 

examination  of  cases  with  reference  to  this  rule,  46 — 48. 

MORTGAGEE, 

mortgagor  may  become  tenant  to,  how,  292. 
is  bound  by  tenancies  prior  to  mortgage,  293. 
how  affected  by  subsequent  tenancies,  293. 
when  he  must  give  notice  to  quit,  306. 
when  he  may  maintain  action  for  use  and  occupation,  334. 
may  sue  for  mortgage  money  in  the  action  for  maney  lent,  when  deed  contains  no 
covenant  to  pay,  513. 

MORTMALN  ACT, 

contract  in  violation  of,  void,  601. 

MUTUALITY, 

of  assent,  essential  in  cases  of  contract  not  under  seal,  13.  See  Contraot. 
rule  as  to,  14. 

oases  in  which  a  party  may  sue,  although  he  cannot  be  sued  on  a  contract,  15, 
16. 

MUTUAL  CREDIT. 

set-off  in  bankruptcy,  760 — ^754. 

MUTUAL  PROMISES, 

to  be  binding,  must  be  concurrent  and  obligatory  upon  both  parties  at  same  time, 

13  note, 
are  simultaneous,  and  must  be  so  alleged  in  pleading,  59  note. 

NATURAL  AFFECTION, 

insufficient  consideration,  27,  60. 

NECESSARIES.    See  Infant— Husb^^o  Aim  Wifb— NoN  Cokpos. 

NEGLIGENCE, 

of  bailees.    See  Attobnus — Baileks,  &o. 

NEGOTIABLE  NOTE. 

when  regarded  as  payment,  666  note. 

NON  COMPOa 

idiots  and  lunatics,  what  are,  131« 

ancient  doctrine  as  to  his  liability  on  specialties,  131. 

how  qualified  by  modem  cases,  131. 

rule  as  to  his  liability  on  simplv  contracts,  131,  and  notes, 

inquisition,  how  far  evidence,  131,  n.  (o). 

liability  on  oontraots  for  necessaries,  131—138. 
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in  other  cftses,  133,  134. 
on  executory  contracts,  134. 
effect  of  previous  or  subsequent  insanity,  134. 
capacity  of,  to  purchase  land,  267. 
tender  of  debt  on  behalf  of,  695. 

NONFEASANCE. 

merely  intrusting  with  property,  not  sufficient  to  ehftrge  a  party  witht  ST— 40. 

NOTICE. 

to  perform  contract  when  necessary,  632. 

of  acceptance  of  guaranty,  how  far  necessary,  442  note. 

how  far  necessary  to  be  given  to  guarantor,  of  extent  of  credit,  442  noie. 

to  guarantor,  and  demand  before  suit,  412  note. 

sometimes  held  necessary,  from  the  nature  of  the  particular  case  by  impliealkai. 
638. 

reasonable  timt*  after,  allowed  for  performance,  633  note. 
NOTICE  OF  DISHONOR, 

promise  to  pay  bill,  by  party  discharged  for  want  of,  when  binding,  4&. 

NOTICE  TO  QUIT. 

1.  When  necessary,  306. 

in  case  of  death  of  tenant,  306. 

notice  by  infant,  mortgagee,  remainderman,  &c.,  306. 

when  not  nece^i^sary,  :07. 

not  necessary  unless  there  be  relation  of  landlord  and  tenant,  307. 

not  necessary  in  case  of  partner  occupying  partnership  premises,  after  dii- 

solution,  307. 
rule  in  case  of  vendee  in  possession,  307. 

where  party  let  into  possession  under  an  agreement  for  a  lease,  30T. 
where  tenant  holds  for  fixed  period,  -'^08. 
tenant  disclaiming  landlord's  title,  not  entitled  to,  308. 
what  will  amount  to  a  disclaimer,  30ii. 

2.  By  whom  to  be  given. 

by  person  who  is  landlord  at  the  time,  309,  309. 

notice  where  landlord  takes  a  partner  after  tenancy  onatsd,  309. 

by  steward,  receiver,  &c.,  309. 

agent  to  give,  should  have  authority  at  the  time,  300. 

by  one  of  two  joint  tenants,  309. 

by  one  of  two  partners,  810. 

by  agent  authorized  by  one  of  several  joint  tenants,  310. 

notice  under  special  agreement,  311. 

by  churchwarden,  311. 

3.  To  whom  given. 

on  whom  to  be  served,  311. 

rule  where  there  are  several  tenants,  312. 

under-tenants  not  entitled  to,  312. 

4.  When  the  notice  should  expire. 

general  rule  is,  half  a  year's  notice,  to  expire  at  period  when  tenanflj  togitt, 

306,  312. 
rules  in  different  states,  306  note, 
when  tenancy  presumed  to  begin,  312, 
rule  where  tenant  holds  over,  312. 
instances  of  special  takings  for  particular  periods,  and  wben  notice 

expire,  312.  313. 
effect  of  rent  being  reserved  quarterly,  313. 
effect  of  agreement  to  enter  on  different  parts  of  the  premises  at 

ent  periods,  313. 
or  of  holding  under  agreement  for  lease,  314. 
or  under  a  void  lease,  314. 
notice  to  quit  may  be  explained,  314. 
effect  of  tenant  deceiving  landlord  as  to  time  of  entry,  814.< 
or  assenting  to  notfce,  814. 
notice  in  case  of  lodgings,  314. 
evidence  of  time  of  entry,  314. 

5.  Form  of  notice  in  other  respects. 

description  of  premises,  31a. 
to  time  of  quitting,  316. 
giving  option  to  tenant  vitiates  notice,  316. 
notice  to  quit  part,  bad,  316. 
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NOTICE  TO  QWr— (Continued). 

6.  Effect  of  notice,  316. 

after  expiration  of,  landlord  may  enter,  316. 

qucere,  whether  landlord  can  foroibly  «zpel  tenant,  816. 

7.  Waiver  of,  317. 

by  landlord,  317. 
by  tenant,  817. 

NUDUM  PACTUM.     See  Conbideratiow. 

NUISANCE, 

contract  for  the  prevention  of  public  nmsance,  good,  586. 

OBLIGATION, 

meaning  of  the  term,  dto.,  I,  2.  See  Ooxtbacf — Moral  OBLiaATiON. 

OFFER  5rc  Contracts. 

not  accepted,  daes  not  constitute  an  agreement,  8 — 10. 
nor  unless  there  be  a  simple  acceptance  of  its  terms,  10. 
offer  and  acceptance,  where  by  letter,  must  show  all  the  terms,  65. 
mere  offer  or  proposal  need  not  be  stamped,  112. 

to  pay  money,  when  it  will  not  support  an  account  stated,  569.     See  Ac- 
count Statrd. 

OFFICE, 

of  limited  duration ;  liabilty  of  surety  for  fidelity  of  holder  of,  459. 
m)a3y  haianU  reseivei,  agiiast  iatraijr,  to  recover  fees  of,  560. 

OFFICE  i 

Bale  of,  when  illegal  at  common  law,  as  contrary  to  public  policy,  623. 

sale  of,  when  illegal  by  statute,  621 — 623. 

bo. id  to  assign  all  offices  shall  be  construed  to  mean  offices  legally  assignable,  78, 

OUTLAW, 

contracts  with,  173. 
may  suj  in  auter  droit,  174. 
right  of,  onlv  suspended,  174. 
may  be  sued,  174. 

OYEBSEERS  OF  POOR.    ^S^  Parish  Officrrs. 

PARDON. 

contract  to  pay  money  for  endeavoring  to  obtain,  illegal,  586. 

PARENT  AND  CHILD, 

liability  of  father  for  education,  <&c.,  of  child,  143,  144,  145,  note.    Shelton  r. 

Springett,  20  Eng.  Law  &  Eq.  Rep.  281. 
liability  of  father  of  bastard  to  pjrsoa  boarding  it,  145. 
liability  of  fatherin-law  to  support  children  of  former  marriage,  145. 
advance  of  money  by  parent  to  child,  presumed  to  be  a  gitl,  513. 

PARISH  OFFICERS, 

liability  of  overseers  for  medicines,  &c.,  for  casual  poor,  259. 

when  jointly  liable,  though  parish  divided,  2  >0. 

when  guardians  of  poor  are  a  corporation,  261. 

liability  of  churchwardens,  261. 

their  successors  bound  in  equity  to  complete  reasonable  agreement  by  parish, 

26i: 
money  lent  to  one,  261. 
one  employing  surveyor,  261. 
retainer  of  attorney  by  one,  262. 
effect  of  11  <b  12  Vict.  c.  91,  s.  1,  262. 
suit  by  successors  against  predecessors,  262. 
churchwardens'  expenses,  repairing  church,  262. 

parish  officers  cauaot  pjrsoajilly  supply  provlsioos.  &3.,  for  the  poor,  26S. 
how  far  churoh war  lens  ani  overseers  are  a  corporation,  26i. 
as  to  their  purchasing  premises,  263. 
as  to  their  title  to  parish,  263. 
leases  by,  264. 

surveyor  of  road — action,  264. 

'  vhen  money  had  and  received  does  not  lie  against  churchwardens,  535. 
contract  to  indemnify,  against  settlement,  illegal,  5d2. 

PAROL  CONTRACTS, 
what,  4. 

PAROL  EVIDENCE  TO  EXPLAIN,  Ac.  A  WRITTEN  CONTRACT,  96—107.    Sm 
Eyiormob. 
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PART  PAYMENT, 

effect  of,  to  take  a  debt  out  of  the  Statute  of  Limitations,  723—735. 
PARTIAL  FAILURE,  of  consideration. 

when  a  defence,  407,  note,  641,  note,  670,  note. 

PARriCULARS  OP  SALE, 
effect  of  mistake  in,  267. 

PARTIES  TO  CONTRACTS.     See  Analysis  of  Chap.  U. 

PARTNERS  AND  PARTNERSHIP. 

1.  Of  the  formation  of  a  partnership. 

1st.  As  between  the  parties  themselres,  218. 

partnership  may  be  formed  by  deed,  or  writing,  or  parol,  213,  214. 

when  parol  contract  for,  void  under  Statute  ot  Frauds,  213. 

agreement  to  form  partnership,  when  Toid  for  uncertainty,  213. 

presumptively  begins  from  execution  of  agreement,  213,  n.  (6). 

when  equity  will  enforce,  214., 

how  a  partnership  may  be  constituted,  214,  and  note. 

by  agreement  to  share  profits  and  losses,  214. 

though  shares  unequal,  214. 

there  must  be  a  communion  of  profit,  214,  note. 

interest  in  profit  must  be  mutual,  214,  note. 

factors,  &o.,  receiving  a  commission  out^of  profits,  not  partners,  214, 
note. 

as  to  the  number  of  persons  and  who  n^ay  be  partners,  214,  note. 

facts  may  negative  the  intention  to  become  partners,  215. 

agreement  to  pay  remuneration  by  share,  <&o.,  when  no  partnavhip, 
216. 

effect  of  becoming  a  subscriber  to  a  joint  stock  company,  216. 
2nd.  What  constitutes  a  partnership  as  to  third  persons,  217. 

communion  of  losses  not  necessary,  218. 

nor  right  to  any  definite  share  of  profits,  218. 

dormant  partner,  219,  and  note. 

retiring  partner,  219. 

nominal  partner,  219. 

effect  of  notice,  220. 

infant  partner,  220. 

subscribers  to  unincorporated  companies,  220 — ^223. 

when  there  may  be  community  of  interest,  and  yet  no  liability  as  part- 
ner, 223. 

liability  of  partner  admitted  subsequently  to  contract,  223. 

co-adventurers,  223. 

cases  in  which  party  may  share  profits,  without  beooming  a  partner, 
224. 
2.  Right  of  one  partner  to  sue  another  at  law,  22o. 
general  rule,  225. 
when  he  may  sue,  226. 

when  action  will  lie  for  balance  of  accounts,  227. 
cases  of  partner  in  two  firms,  227. 

rule  where  cause  of  action  accrued  before  plaintiff  became  partner,  228. 
S.  What  contracts  by  one  bind  the  firm,  228. 
general  rule,  228. 

what  acts  of  one  bind  the  firm,  229. 
in  case  of  bill  of  exchange,  iS^c.,  229,  and  note, 
pledge  by  one  partner,  2^0. 
acts  of  members  of  joint-stock  companies,  230. 
guaranty,  230,  and  note, 
submission  to  reference,  231. 
deed  executed  by  one,  231. 
release  by  one,  231,  and  note, 
subsequent  recognition  or  assent  by  whole  .firm,  232. 
effect  of  fraud  by  partner,  232. 
effect  of  ft'aud  by  third  party,  232. 
instances  where  other  partners  not  bound,  there  being  eoUusion  bj  tiift 

dealing  partner  and  the  creditor,  232. 
whore  fVaud  in  one  partner  will  be  inferred,  233. 
principle  of  those  cases,  234. 
how  qualified,  234. 

cases  in  which  act  of  one  will  not  bind  the  others,  235. 
loan  to,  or  discount  for  one  partner,  when  firm  liable,  235. 
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PARTNERS  AND  PARTNERSHIP— (Con/wt/«f): 

money  borrowed  by  one  partner  on  bis  private  credit,  does  not  beoome  a 

partnership  debt  by  being  applied  to  purposes  of  firm,  235. 
eflFect  of  notice  to  third  party.  2>6,  287,  n.  (n). 
4.  Of  the  dissolution  of  a  partnership,  and  of  contracts  subsequently  made, 
partnership,  how  dissolved,  2i7,  and  note, 
notice  of  dissolntiun,  237,  and  notes. 

effect  of  want  of  notice  on  liability  of  retiring  partner,  237,  and  notes, 
what  notice  necessary,  2- -8. 

effect  of  dissolution  on  power  of  one  to  bind  the  others^  239,  and  note, 
payment  to  one  partner  after,  effect  of,  644. 
admissions  of  one  partner  to  take  case  out  of  Statute  of  Limitations,  after 

dissolution,  239,  note, 
waiver  of  demand  and  notice  by  one  partner,  after  dissolution,  on  a  note 

where  the  partners  are  liable  as  indorsers,  239,  note. 

PAST  CONSIDERATION, 

promise  on,  must  be  moved  by  previous  request,  57. 
guarantee  given  on,  not  sufficient,  458. 

PAST  DEBT, 

guarantee  of,  when  good,  458. 

PAWNBROKER, 

liability  of,  by  statute,  417. 

PAWNEB.     See  Plbdoe. 

rights  and  liabilities  of,  416. 

PAYMENT, 

1.  Payment,  to  whom  made. 

to  agent,  643. 

to  attorney  or  person  in  creditor's  office,  643. 

to  agent,  selling  goods,  643. 

when  payment  to  debtor's  own  agent  suffices,  643,  n.  («)• 

payment  to  auctioneer,  643. 

to  broker,  643. 

eflFect  of  usage  of  trade,  643. 

effect  of  possession  of  mortgage  deed,  on  authority  to  receive  principal,  648. 

payment  must  be  in  the  usual  course  of  business,  and  in  money,  643. 

payment  to  shopman,  except  in  the  shop,  not  good,  643. 

payment  to  asent  by  bill,  when  good,  643. 

when  debtor  discharged,  by  creditor  taking  security  of  agent,  644. 

payment  to  creditor's  agent  or  traveller,  by  delivering  goods  in  exchange, 

not  good,  644. 
principal  when  affected  by  set-off  against  agent,  644. 
payment  to  wife.  644. 
payment  to  partner,  644, 
or  executor  or  trustee,  644. 
to  assignee,  645. 
by  banker  to  holder  of  bill,  under  forged  indorsement,  645. 

2.  Of  the  amount  paid. 

payment  of  part  only  of  a  liquidated  sum  not,  in  general,  a  discharge  of 

the  whole,  645. 
although  creditor  agree  to  accept  part,  in  full,  52,  645. 
payment  of  part  before  the  day,  may  discharge  the  whole,  646. 
or  if  claim  be  unliquidated,  046. 
or  payment  by  stranger,  646. 
or  acceptance  of  composition,  646. 

or  by  allowance  of  cross  demands,  and  payment  of  balance,  646. 
8.  Payment,  when  presumed. 

facts,  which  raise  or  repel  presumption  of  payment,  646,  and  note. 

in  case  of  old  debt,  though  Statute  of  Limitations  not  pleaded,  646. 

instances  of  this,  646. 

when  payment  presumed  fh>m  custom  of  bankers,  646,  n.  («). 

payment  by  sending  a  bill,  instead  of  cash,  which  is  kept,  647.    See  Bill  ov 

EXCUANGB. 

effect  of  general  receipt  indorsed  on  bill  of  exchange,  as  to  party  who  paid, 

647. 
as  against  acceptor,  bill  must  be  shown  to  have  been  in  circulation,  647. 
receipt  indorsed  must  be  by  par^  entitled  to  demand  payment,  647. 
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PAYMENT—  (  Continue f) . 

effect  of  drawing  cheque  payable  to  plaintiff,  and  proof  of  pajment,  or  of 

refusal  after  action.  6  7. 
cheque  must  be  unconditional,  647. 
4,  Payment,  how  made,  647. 
by  cheque,  647. 
sending  money  by  post,  648. 
pos^office  order,  648. 

payment  in  forged  bank  notes,  6i8,  and  notes, 
creditor's  order  on  his  debtor  to  pay,  648. 

effect  of  creditor  in  such  case  taking  bill,  &c.,  instead  of  monc^r,  648. 
effect  of  taking  cheque,  647,  n.  {k), 

payment  by  transfer  of  credit,  dzc,  in  banker's  books,  649. 
by  a  reement  that  certain  sums,  when  receired,  shall  be  applied  in  paynait 

of  debt.  649. 
effect  of  debtor  paying  money  for  creditor,  660. 
agreement  to  take  goods  in  payment,  650. 
payment  by  bill  on  third  person,  665.     See  BthL. 
6.  Of  the  appropriation  of  payments. 

creditor  may  always  appropriate  general  payment,  665. 

but  debtor  may  elect  to  what  account  payment  shall  be  appropriated,  665. 

right  to  appropriate  exists,  although  debts  of  different  degrees,  6dU 

when  appropriation  allowed,  651. 

only  in  case  of  payments,  651. 

express  declaration  by  debtor  not  necessary,  651. 

creditor  not  concluded  by  entry  in  his  books,  not  oommonioated,  661. 

when  creditor  cannot  appropriate  a  general  payment,  652. 

instances,  652— 6o4. 

doctrine  does  not  apply  where  there  are  not  distinct  aocoonts,  654. 

illustrations  of  this.  054. 

this  rule  may  be  varied  by  agreement,  655. 

or  mode  of  dealing,  Goo. 

6.  Of  a  receipt  for  money  paid,  655 — ^658.     Set  Beceift. 

7.  InToluntary,  when  to  be  so  considered  for  the  recovery  back  of  the  sum  paid, 

557,  note. 

PAYMENT,  PART, 

effect  of,  to  Uke  debt  ont  of  the  Statute  of  Limitations,  729— 7d6.  j 

PEACE,  BREACH  OF, 

contract  inducing,  illegal,  588. 

PENALTY.     See  Liquidated  Damages — ^Daiuges. 
meaning  of  term,  76- J. 
rules  as  to  what  is  a  penalty,  763 — 766. 
proceeding  for  the  penalty  reserved  by  a  contract,  or  for  damages  beyond  thi 

penalty,  768.  ^ 

X)enalty  not  the  subject  of  a  set-off,  743. 

PENALTY  BY  STATUTE, 

contract  prohibited  by,  when  void,  602. 

when  not,  604. 

not  the  subject  of  a  set-off,  744. 

PERFORMANCE,  AND  EXCUSES  FOR  NONPERFORMANCR 

1.  By  whom  the  contract  is  to  be  perlormed. 

it  must  be  by  the  party  to  be  discharged,  627. 
instances  of  this,  027,  628. 

2.  How  performed.        ♦ 

it  must  be  according  to  the  legal  effect,  628. 

rule  where  contract  may  be  performed  in  several  waje,  628L 

rule  in  alternative  contracts,  628. 

who  has  the  election,  628. 

8.  liVhen  it  is  to  be  performed. 

if  no  time  mentioned,  law  implies  within  reasonable  time,  629,  and  notti 

meaning  of  the  term  •*  directly,"  629. 

"forthwith,"  629. 

time,  how  computed,  629. 

rules  and  examples,  629—631. 

contract  must  be  performed  on  the  day,  631. 

how  this  right  may  be  waived,  631. 

If  hen  party  may  to  sued  befoM  the  d«7«  631. 
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party  disabling  himself  ttota  penbnung,  ooaiints  a  bfeaohi,  6S1u 

when  not,  63:j. 

time  of  performance  falling  on  Sondi^,.  621,  note* 
4l  Of  Botioe  to  pertbru. 

when  it  is  necessarj,  632w 

when  not,  632. 

notice  of  nonpayment  of  bills,  &c.,  633. 

reasonable  notice,  when  to  be  given,  633. 

request  to  perform,  when  necessary,  633. 

rule  where  mutual  acts  are  to  be  performed  at  same  time,  633^ 

necessary  before  action  against  agent  for  not  accounting,  634v 

surety  entitled  to,  when,  634,  and  n.  («).     See  Guabaxtbes. 

no  notice  required  to  party  who  has  disabled  himself  fron  performing  con- 
tract, 634. 

in  case  of  sale  of  real  estate.     iSee  Yendob*  ana  PuiAflusBU. 

or  of  goods.     See  ISalb  of  Goods. 

request,  when  necessary,  in  case  of  promise  to  marry,  473. 
£.  Of  excuses  of  performance  in  general. 

rule  where  thing  absolutely  impossible,  634. 

impossibility,  unless  absolute,  does  uot  excuse,  634. 

absolute  covenant  to  repair,  not  discharged  bjr  destrutftioii  o^  pnmiiei  hj 
fire,  &c.,  634. 

covenant  to  deliver  goods,  635. 

other  cases,  6:^5. 

aet  of  law,  when  a  discharge,  635. 

act  of  God,  635. 

hirer  promising  to  re-deliver  horse  on  request,  dlsoharged  if  horse  dieiy  635» 
n.  (r). 

effect  of  inability  of  the  other  party  to  perform  his  part,  635. 

performance  being  rendered  impossible  by  act  of  party  chargeable,  is  no  ex- 
cuse, 635. 

performance  of  one  part,  no  excuse  for  not  performing  another,  636. 

nor  mere  intention  of  one  party  to  break  contract,  63d. 

effect  of  part  performance  of  entire  contract,  636. 

no  apportionment  of  freight  if  voyage  not  completed,  636. 

or  of  rent,  where  surrender  in  middle  of  quarter,  637. 

where  there  may  be  a  claim  on  qttantum  mentUy  637. 

partial  eviction  by  landlord,  effect  as  to  rent,  687. 

condition  precedent :  rules  as  to  necessity  for  performance  of,  637,  638^ 

condition  precedent  may  be  divisible,  633. 

in  caae  of  concurrent  considerations — each  party  must  perform,  or  offer  to 
perform,  638. 

aUter  in  case  of  independent  contracts,  ^.,  638. 

promiser  excused,  by  promisee  rendering  it  impoflSiM  fbr  piDitdflV  to  be  per- 
formed, 638,  639. 

instances  of  this,  639. 

partly  entitled  to  a  profit  hfseiS  Ms  claim  by  (Settfbttwfing  meastrer  of  profit, 
639. 

where  excuse  of  performance  i.s  a  question  for  the  jury,  039. 

]>erfonnaBce  of  condition  precedent  not  excused  by  act  of  sifaajftg;  640. 

unless  procured  by  the  other  contracting  party,  6K). 
6.  Of  rescinding  the  contract  on  nonperformance  by  tft[«  other  party,  6401 
See  Rrscindino  Contbaot. 

refmONING  CREDITOR, 

liable  to  messenger  for  his  bill,  up  to  choice  of  assignees,  500. 

contract  by  solicitor  to  fiat,  to  indemnify  against  expenses  of»  illegal^  599. 

PHTSICIANa     See  AP0TUB0ARin-4uaQ«WMk 
not  within  Apothecaries'  Act,  482. 
nnless  he  has  only  a  Scotch  diploma,  483^  a.  (^). 
cannot  sue  for  fees,  or  medioimes,  500. 
unless  there  be  an  express  contraet,  600. 
or  where  he  renders  services  as  asurgeon,  500. 

FLEA.     See  Depkkcis. 

PLEDGE, 

factor's  power  to,  204. 

summary  of  the  law  under  **  Factor's  Acts,"  1^4 — 306: 
for  what  degree  of  negligenoe  %  ymfrm^UftmpoaMAat  416. 

121 
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PLEDGE—  (  Continued) . 

mle  where  one  of  several  things  pledged  is  lost,  416. 
remedies  by  pawnee  if  pawner  make  default  in  payment,  416. 
pawnee  cannot  use  the  pledge.  416. 

action  for  money  lent  may  be  maintained,  without  retuming  the  plftdge, 
there  be  an  agreement  to  the  contrary,  613. 

POLICY,  PUBLIC.     See  Illegal  Contracts. 
contracts  contraTcning  illegaL  579. 
restraint  of  trade,  579. 
affecting  the  revenue,  582. 
in  restraint  of  marrisge,  683. 
marriage  brocage,  583. 
separation  deeds,  584. 
sale  of  offices,  584. 

contract  affecting  course  of  justice,  585. 
compounding  felonies,  Ac,  585. 
maintenance,  586. 
champerty,  586. 
nuisance,  586. 
breach  of  the  peace,  58S. 
duty  of  public  officer,  588. 
trading  with  enemy,  589, 

POOR.     See  Pasish  Officebs. 

POST, 

money  sent  to  creditor  by,  when  it  operates  as  a  payment,  althon^  lott»  648. 

P0STMASTEFW3ENERAL, 

not  liable  as  a  carrier,  421,  n.  (6). 

POST-OFFICE  ORDER, 

when  it  operates  as  a  payment,  648. 

POUNDAGE, 

sheriff^s  right  to,  507. 
his  remedy  for,  508. 

PREMIUiMS  OF  INSURANCR    See  Iksurincb^Mohst  had  ahd  uoErm>« 

PRESUMPTION, 

as  to  consideration  of  bills  of  exchange,  26. 
is  in  favor  of  legality  of  contract,  576. 
of  payment  of  a  debt,  when  it  arises,  646. 

PREVENTION  OF  LITIGATION, 
a  good  consideration,  42. 

PRINCIPAL  AND  AGENT, 

1.  Of  the  different  sorts  of  agents. 

factors,  brokers,  del  credos  agents,  195,  and  note, 
who  may  he  an  agent,  197. 

2.  Appointment  of  an  agent,  and  revocation  of  his  power. 

in  general  appointment  by  parol  suffices,  195. 

exceptions— when  he  signs  under  btatute  of  Frauds,  and  Statute  of  Limita- 
tions, &c.,  196. 

engagement  of  del  credere  agent  need  not  be  in  writing  under  the  Statute  of 
Frauds,  196.  and  note. 

when  authority  implied,  196. 

power  to  sell  implies  a  power  to  warrant,  when,  200  note. 

mortgagee  of  ship,  when  cannot  treat  mortgagor  who  sells,  as  hia  agc&ii 
197. 

authority,  how  revoked,  197,  and  note. 

notice  of  revocation,  when  necessary,  198,  and  note. 

when  the  authority  is  not  revocable,  198,  538. 

bare  authority  without  an  interest  revocable,  538. 

when  authority  continues  after  actual  revocation  without  notice,  638. 

3.  Extent  of  agent's  authority,  and  liability  of  prineipaL 

principal  liable,  eivUiter,  for  acts  of  agent,  ^.,  198. 

when  not  for  tort.  198.  n.  (/). 

Court  to  construe  written  appointment,  199,  n.  (n). 

rules  whereby  it  will  be  construed,  96,  199. 

distinction  between  general  and  special  agent,  199. 

rules  as  to  authority  of,  199. 

iUostrations  of  these  rules,  200»  201. 
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PRINCIPAL  AND  AGENT— (Con^mwrf). 

principal  not  bound  by  ftcts  of  special  agent  beyond  his  express  anthority, 

200  note, 
acts  of  such  agent  beyond  authority  may  be  treated  as  Toid,  200  note, 
factors  and  brokers,  2Ul. 

subseqaent  recognition  or  assent  equal  to  prior  authority,  202,  and  note, 
even  to  sign  contract  under  the  Statute  of  Frauds,  359. 
aliler  if  agent  did  not  prot<ess  to  have,  and  had  not  authority,  202. 
but  OTen  as  to  general  agent,  principal  not  bound  by  act  altogether  out  of 

scope  of  authority,  202. 
acts  of  principal  from  which  ratification  of  agent's  doings  may  be  implied, 

202  notes, 
bound  to  disavow  unauthorized  acts  of  agent,  203  note, 
adoption  of  part  of  agent's  act  adopts  the  whole,  202  note, 
adoption  relates  back  to  Uie  transaction,  202  note, 
as  to  certain  subordinate  and  usual  matters  agent  has  implied  authority, 

203,  and  note, 
effect  of  usage  of  trade,  203  and  note, 
may  sell  on  usual  credit,  204  note, 
unless  instructed  to  sell  for  cash,  201  note, 
may  take  note  payable  to  himself,  201  note, 
authority  to  several,  how  to  be  pursued,  204,  and  note, 
agent  cannot  delegate  authority,  204  and  note, 
unless  from  the  nature  of  the  agency  it  is  necessary,  204  note, 
or  the  right  may  be  inferred  from  the  original  authority,  204  note, 
right  of  principal  over  a  sub^agent  lawfully  employed,  204  note. 
Authority  of  sub-agent  not  revoked  by  death  of  agent,  204  note, 
motor's  power  to  pledge,  204. 

summary  of  the  law  under  "  Ftustors'  Acts,"  204—206. 
what  advances  protected  by  the  act,  206. 
general  rules  as  to  liability  of  principal  on  sale  by  agent,  206. 
effect  of  crediting  agent  in  the  first  instance,  206,  and  note, 
payment  in  general  to  agent,  when  it  binds  principal     See  Patmemt. 
what  will  discharge  the  principal,  207. 
agent's  liability  in  case  of  foreign  principal,  212,  and  note. 

4.  Of  the  right  of  action  of  the  principal,  208,  and  note. 

cases  in  which  the  principal  may  sue  on  written  contract  to  agent,  208  note, 
cases  in  which  the  principal  cannot  sue,  208,  and  note. 
must  sue  subject  to  set-off  against  agent,  208,  209. 
when  party  described  a^  agent  may  sue  as  principal,  209. 

5.  When  agent  is  personally  liable. 

in  general  not  on  contract,  209,  and  211  note. 

rule  where  agent  pledges  his  own  credit,  210. 

illustrations  of  this  rule,  210. 

will  not  be  held  liable  against  the  evident  intentioA  of  the  instrument,  2XL 

rule  where  agent  acts  without  authority,  212,  and  note. 

foreign  factor,  212,  and  note. 

when  liable  to  be  sued  for  money  which  principal  orders  him  to  pay  to 

third  person,  <bc.,  538. 
liability  to  principal  for  money  had  and  received,  540. 

6.  When  agent  may  sue  in  his  own  name. 

on  contract  made  for  principal,  212,  213,  and  note, 
subject  to  set-off  against  principal,  749. 

7.  Of  the  claim  of  agents  to  commission,  480  notes. 

customary  charges  of  certain  London  ship  and  other  brokers,  480,  n.  (o). 

commission  on  freight,  480. 

del  credere  agent's  commission,  195,  480. 

no  claim  if,  from  carelessness,  services  ineffectual,  4S0,  481  and  notes. 

effect  of  acting  in  illegal  transaction,  or  without  being  qualified,  481,  and 

note, 
lien  of  agents  and  factors,  480  note, 
nature  of  the  lien  and  to  what  it  extends,  480  note, 
entitled  to  indemnity  and  reimbursment  for  his  expenses  in  the  serrioe  of 

his  principal,  481  note. 

8.  liability  of  agent  to  principal  to  account  for  proceeds,  &c.,  540. 

agent  generally  not  liable  to  account  until  demand,  213  note, 
irhen  otherwise,  540  note. 


PRINCIPAL  AND  AGENT— (Coniiiitterf). 

9.  Of  the  cUims,  dte^  of  daipMcic  lennftto  to  vAflMi  «nil  fpfccs  iiMy 

tarned  away,  &c.     Se«  Mas  fee  and  Sekvant. 
10.  Mode  of  executiag  aatbortty  by  ag^ni  (o  btaJ  priociptl,  210  aolML 
agent  aigaing  uame  of  principal  alone,  210  note. 

PRINCIPAL  AND  SUR6TT.    See  OuAK^nm  axo  ixDEiLMrmL 

PRINTER.    See  Authors. 

when  cannot  recover  for  printing.  501. 

by  costoin  he  must  complete  and  deliver  woilt,  before  being  paid,  SOL. 

fROMIdC    See  CoKTaAeTS. 
meaning  of  term,  d:c.,  2. 
promise  for  a  pronine;  good  eoii«i4»ratMi|,  iSu 

PROMMISSORY  NOTEii.     See  Bills  or  fxcaajiOB. 

PROSTITUTION, 

sale  to  proetitiite,  when  void,  870,  579. 
contract  for  rent,  board,  6ic.t  for,  579. 

PROTECTION 

order  for,'ander  7  &  8  Vict,  c  96,  effect  ot,  191. 
how  to  be  pleaded,  761. 

PROVISO, 

in  agreement,  contract  miij  be  iafemd  from,  M. 

PUFFERS, 

employmeDi  of,  at  an  anctkm,  a  fraad  on  bidders,  2M. 

QUANTUM  MERUIT, 

when  a  party  may  reooTor  on,  for  work  done  ander  ^cial  ccmtracty  i97. 

QUIET  ENJOYMENT, 

covenant  for,  implied  fVom  word  "demise/'  24. 
restrained  by  express  covenant  for,  2^ 
covenants  for,  how  construed,  86. 

RAILROAD  CORPORATIONS. 

liability  of.  for  loss  of  goods  stored  in  their  warelioiiM,  438  note. 

RATIFICATION, 

of  act  of  agent,  effect  of,  16.  202  note, 
of  contracts  of  minors,  146  note. 

REAL  PROPERTY,    CONrRACTS  RESPECTING  THE  PURCHASE  OP,  26&— 291. 
See  Vendors  ako  Purobasebs  ;  and  eee  Lamduxbd  amo  Tsmant. 

REASONABLE, 

construction  of  contract  shall  be,  7S — ^76. 

BEASONABLE  TIME, 

how  determined,  107  note,  629  note. 

REOEIPT.     Set  Payment. 

fraudulent  receipt  from  one  of  several  plaintiffiB  will  not  bind,  6i2. 

may  be  explained,  if  not  under  seal,  655. 

stamp  act,  enactments  of,  655. 

what  a  receipt  in  full,  within  the  act,  655,  n.  (^. 

what  receipts  are  within  the  act,  656^ 

unstamped  receipt,  when  admissible  in  evideooa»  65(1. 

when  admissible  for.a  collateral  p  ^rpose,  657, 

what  receipts  exempt  from  duty,  65^ 

debtor  may  require  receipt  after  p«.yine]xt,  4^.,  658.  j 

RECEIVER,  I 

notice  to  quit  by,  309. 
mere  receiver  not  liable  in  sotion  £or  mooasr  had  and  reeei^^,  B3B. 

UaCXTAL, 

when  to  be  regarded  in  construing  agreements,  83,  84. 

or  a  release,  672. 

contract  may  be  inferred  from,  87. 

RECOMMENDING  CUSTOMERS, 

poundage  for,  said  to  be  illegal,  600. 

RECORD. 

contracts  of,  nature  and  force  of,  dkc.,  2,  3,  md  BMoi.    Sm  J 
debt  of,  ia  disoharged  by  release  under  seal,  674. 
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REDUCTION  INTO  POSSESSION, 

by  husband  of  wife's  chose  in  action,  what  soffioieat,  15D. 

REGRATING, 

offence  of,  abolished,  370,  n.  (0> 

RELEASE, 

1.  Form  of  express  release,  673. 

should  be  under  seal,  673. 

when  release  may  be  presumed,  673,  n.  (c). 

no  form  of  words  necessary,  673, 

covenant  not  to  sue,  when  a  release,  673,  and  notes. 

effect  of  letter  of  license.  673. 

covenant  or  agreement  not  to  sue  for  a  limited  time,  no  release,  674,  a2X<}  note. 

effect  of  parol  discharge  of  contraci  before  breach,  674. 

rule  where  contract  is  within  the  Statute  of  Frauds,  674. 

atler  breach  release  must  be  un-Jer  seal,  674. 

except  in  case  of  bills  of  exchange,  674. 

debt  of  record  maj  be  discharged  by  release  under  seal,  674* 

effect  of  general  release,  674. 

where  it  operates  to  release  future  demand,  675. 

release  shall  be  construed  according  to  intent,  675. 

effect  of  recital  in,  675. 

release  of  part,  good,  676. 

parol  exception  to,  cannot  be  set  up  against,  676. 

2.  By  whom  executed. 

by  one  of  several  creditors,  676. 

by  partner,  677. 

by  joint  contractor,  how  limited,  677. 

by  party  who  has  no  legal  interest,  677. 

by  bankrupt,  when  valid,  677. 

covenant  not  to  sue,  docs  not  release  claim  of  covenantor  and  joint  ovatn^ior 

677. 
when  the  Court  will  set  a  release  aside,  677. 
if  not  set  aside,  it  will  have  full  effect,  678. 

3.  To  whom  executed. 

release  to  one  juint  contractor  discharges  all,  678. 
although  eontract  be  several  as  well  as  joint,  678. 
release  to  one  of  several  may  be  restrained,  679. 
effect  of,  as  to  strangers,  679. 
as  to  sureties,  679. 

covenant  not  to  sue,  does  not  discharge  party  jointly  liable  witli  ooTeaantee. 
679. 

4.  Release  by  operation  of  law. 

by  making  "debtor  executor,  680. 

by  creditor  mariying  debtor,  680. 

by  payment  and  receipt  of  composition,  680. 

by  executing  composition  deed,  681. 

effect  of,  on  securities  held  by  creditor,  682. 

effect  of  non-payment  of  composition,  682. 

release  by  taking  higher  security,  683. 

unless  it  be  merely  collateral,  683. 

by  creditor  altering  a  written  contract,  684. 

if  by  party,  whether  in  part  material  or  not,  684. 

or  by  contract  being  altered  in  a  material  part  by  a  stranger,  685. 

creditor  altering  bill  accepted  by  debtor,  does  not  discharge  original  deM,  685. 

accidental  cancellation  or  destruction  of  instrument  no  discharge,  666. 

or  loss,  except  in  case  of  bill  of  exchange,  686. 

substituted  contract,  when  a  release,  686. 

5.  Of  equitable  claim,  a  good  consideration,  41. 

BENTS.     See  Landlord  amd  Tenamt. 

REPAIRS, 

tenant  from  year  to  year,  how  far  liable  for,  301. 

liability  under  agreement  to  keep  premises  in  repair,  302. 

tenant  liable  if  he  enter  under  a  void  lease,  which  contains  a  covenant  to  i^ 

pair,  302. 
remedy  where  lease  has  been  assigned,  803. 
damages  recoverable  against  under-lessee  for  not  repairing,  303. 
liability  of  landlord  to  repair,  808. 
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REPLEVIN, 

what  set  off  allowed  in,  788. 
REPRESENTATIONS.     See  Fraud. 

of  character,  4S^.,-in  order  that  party  may  get  money  or  goods  on  erediti  to  be 

in  writing,  369. 
as  to  title  to  goods  sold,  39 L 

when  representations  amount  to  a  warranty,  ^.,  399.     See  Wabuattxt. 
representation,  when  it  will  yitiate  a  contract,  although  made  withoat  frand, 
693. 

REPUGNANT  CLAUSES, 
how  construed,  90 

REPUTED  FATHER  OF  BASTARD. 

promise  by,  to  pay  annuity  to  mother,  when  binding,  48 . 

REQUEST, 

necessary  to  support  promise  made  on  executed  consideration,  57. 

when  implied,  58. 

necessary  to  support  count  for  money  paid,  515. 

when  it  will  he  implied,  516. 

request  to  perform  contract  when  necessary,  633. 

where  no  time  is  fixed  or  implied,  for  doing  a  thing,  a  request  is  necessizy,  633^ 

note, 
place  of  request,  633,  note. 

RESALE, 

when  Tender  of  goods  may  re-seU,  381. 

RESCINDING  CONTRACT. 

bsnkruptcy  does  not  rescind,  640,  n.  (i). 

general  rule  as  to  right  to  rescind  contract,  640, 

in  general,  it  must  be  by  mutual  consent,  unless  in  ease  of  frand,  640. 

effect  of  non-performance  of  condition  precedent,  630.     Su  CoMniTioai  Pbiwimit. 

rule  in  case  of  continuing  contract,  640. 

rule  in  case  of  partial  failure  by  one  party,  641. 

only  party  not  in  default  can  rescind,  G4I. 

must  be  done  in  reasonable  time,  641,  and  note. 

in  general  cannot  rescind  where  parties  cannot  both  be  put  in  Mtaiu  gm,  64L 

must  be  total,  or  in  no  part,  640,  note. 

when  evidence  of  partial  failure  may  be  giyen  in  reduction  of  damages,  64L 

when  not,  642. 

not  where  bill  has  been  given,  642. 

other  cases,  612. 

money  had  and  receiyed  on  rescinding  contract,  545.     See  Momnr  ead  amd  n- 

CEIVED. 

right  to  rescind  contract  on  sale  of  goods,  402,  et  $eq. 
right  to  rescind  illegal  contract,  557. 

RESTAMPING  CONTRACT, 
when  necessary,  125. 

RESTITUTION,  ORDER  FOR.  UNDER  7  &  8  Geo.  4,  o.  29. 

not  necessary  when  offender  prosecuted  to  conviction,  although  after  sale  in  BfV- 
ket-overt.  343. 

RESTRAINT  OF  MARRIAGE, 
contracts  in,  void,  583. 

RESTRAIN  r  OF  TRADE. 

contracts  in,  when  good,  579. 

RETRACT,  RIGHT  OP  CONTRACTING  PARTY  TO,  IX. 
in  case  of  sale  on  approval,  13. 

REVENUE, 

contracts  affecting  the.  void,  582. 

but  not  merely  affecting  the  revenue  of  a  foreign  state,  582. 

REVOCATION, 

of  agent's  authority.  197.     See  Principal  and  Aokkt. 
when  authority  not  revocable,  198. 

REWARD, 

for  discovery  of  offender,  when  action  lies  for,  477,  n.  (a), 

or  for  recovery  of  lost  child,  477. 

offer  of  reward  for  stolen  goods,  when  illegal,  477. 
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BIGHT  TO  ENTER  ON  LAND, 

when  implied  in  simple  oontraci,  95,  96. 

SALE  OF  GOODS. 

1.  In  general :  natare  of  sale  and  ezohange,  335. 

when  the  property  in  goods  is  altered  by  the  sale,  335,  and  note. 

maxims  as  to,  33t5. 

when  not,  337,  and  note. 

between  the  parties  valid  without  deliTery,  336,  note. 

as  to  others,  delivery  necessary,  336. 

as  to  delivery,  when  sale  is  of  goods  in  possession  of  vendee,  or  of  goods  by 

one  partner  to  another,  337,  note.  • 

of  goods  under  attachment,  337,  note, 
conditional  delivery,  349,  350,  note, 
may  be  good  in  part  and  void  in  part ;   good  as  to  some  and  void  as  to 

others,  335,  note, 
sale  of  part  of  an  entire  bulk,  838. 
effect  of  vendor  reserving  jw  disponendi,  339. 
contract  for  the  manufacture  of  goods  does  not,  per  m,  pass  the  property, 

339.    Bennett  v,  Piatt,  9  Pick.  558. 
when  it  will,  340. 

purchase  of  several  lots  at  auction,  341. 
effect  of  ordering  several  parcels  of  goods  at  same  time,  341. 
effect  of  colorable  sale,  342. 
or  transfer  by  way  of  fraudulent  preference,  342. 
or  sale  by  wrongful  possessor,  342. 
by  thief  or  swindler,  342. 
sale  in  market  overt,  342. 
does  not  bind  the  Crown,  343. 
after  conviction  of  thief,  property  revests  in  owner,  without  an  order  for 

restitution,  under  7  &  8  Geo.  4,  c.  29,  343. 
agency  tor  the  sale  of  goods.     See  Pbincipal  and  Agent. 

2.  Of  the  statute  of  Frauds  as  to  sales  of  goods. 

at  common  law  writing  not  necessary,  343. 

enactments  of  the  statute,  343. 

memorandum  of  contract  must  be  made  before  action,  344. 

what  are  goods  within  the  act,  344,  and  343,  n.  (u). 

shares  in  corporation  stock,  344,  note. 

1.  What  contracts  are  within  the  statute,  344. 

executory  contracts,  344. 

sales  of  goods  not  in  er<e,  344. 

enactmeijts  of  Lord  Tenterden's  Act  as  to,  344. 

sale  by  auction  within  statute,  345. 

so  is  sale  in  market  overt,  345. 

contract  may  be  within  statute,  though  price  uncertain  at  time,  345. 

2.  What  constitutes  an  acceptance  and  receipt  within  the  statute,  345,  and 

nute. 
must  be  unequivocal,  345. 
may  be  constructive,  345,  346. 
instances  of  constructive  delivery,  346. 
what  a  sufficient  acceptance, -generally,  346. 
when  acceptance  will  be  inferred  from  acts  of  ownership,  346. 
illustrations  of  thi^>,  346—348. 

DO  sufficient  acceptance  if  vendor  retain  his  lien  for  the  price,  348. 
illustrations  of  this,  348—350. 
actual  receipt  necessary,  350. 
effect  of  delivery 'to  carrier,  350. 
there  may  be  an  acceptHUce,  although  vendee  can  object  to  quantity  or 

quality  of  goods,  3<X). 
effect  of  delivery  of  sample  not  as  part  of  goods,  351. 
delivery  of  part  of  goods  sold  under  an  entire  contract,  352. 
taking  one  of  several  lots  bought  at  auction,  352. 
keeping  part  of  goods  delivered  under  void  parol  contract,  352. 
acceptance  in  the  case  of  a  contract  to  manufactare  eoods,  352. 
there  may  be  an  acceptance  to  satisfy  the  statute,  which  will  not  support 
an  action  for  gocxls  sold  and  delivered,  352. 
8.  Of  earnest,  or  part  payment,  352. 
it  does  not  alter  the  property,  353. 
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8ALE  OF  QOOiy&^(C<mHnued), 

4.  Of  the  contents  of  the  contract  required  bj  ^e  statute  in  geners),  S53L 
must  contain  the  names  of  contracting  parties,  or  their  agenta,  3^ 
mere  offer  nott  sufficitnt,  354. 
need  not  contain  price,  or  mode  of  payment,  3^4. 
may  be  contained  in  several  writings  or  letters,  354. 
instances  of  this,  354,  355. 
letter  from  Tendee  denying  part  of  alleged  terms  of  sale,  insnffideat, 

355. 
written  agreement  to  buy,  need  not  show  express  consideration,  356w 
contract  must  be  signed  by  party  to  be  charged,  356. 
contract  sufficient  if  defendant  has  signed,  though  plaintiff  hiis  noti,  3o4. 
what  a  sufficient  signature  by  the  party,  356. 
bill  of  parcels  partly  printed,  556. 
not  sufficient  to  sign  as  witness,  357. 
signature  by  mark,  3^7. 

unsigned  memorandum  insufficient,  although  read  over  to  party,  357. 
signature  by  broker  of  bought  and  sold  note,  357. 
signature  in  broker's  book,  358. 
signature  by  auctioneer,  358. 
who  may  be  an  agent  within  the  statute,  359. 
auctioneer's  clerk,  369. 
need  not  ba?e  authority  at  the  time,  359. 
agent  cannot  delegate  authority,  359. 

3.  Of  fraudulent  sales. 

no  property  passes  thereby,  360. 

instances  of  this,  360,  361. 

effect  of  resale  to  innocent  vendee,  361,  and  note. 

what  degree  of  fraud  will  avuid  a  sale,  361. 

remedies  by  vendor  in  such  cases,  362. 

he  may  affirm  the  contract,  362. 

when  third  person  procuring  sale  by  fraud  may  be  sued  for  gpods,  363. 

vendor  must  either  affirm  or  disaffirm  the  whole  transaction,  303. 

he  cannot  sue  in  tort  before  expiration  of  credit,  36 J. 

sale  by  tenant  of  goods  liable  to  distress,  363. 

what  sales  are  ft-audulent  under  statute  of  Elizabeth,  363. 

bond  fdes  may  be  shown  by  matter  dehors  the  instrument,  363. 

Twyne's  case,  364. 

continuing  in  possession  is  evidence  of  fVaud,  364. 

but  not  conclusive,  365,  and  note. 

rule  when  continuing  in  possession  is  consistent  with  deed,  365. 

cases  in  which  f^aud  will  not  be  presumed  from  continuance  in 

365. 
notorious  sales,  365. 

no  presumption  of  fraud  where  possessor  never  was  owner,  366. 
such  a  sale  valid  as  between  the  parties,  366. 
or  as  between  either  party  and  a  stranger,  366. 
sale  with  intent  to  defeat  execution  not  void,  366. 
or  to  give  one  creditor  a  preference,  367. 

assignments  to  trustees  for  the  benefit  of  creditors,  when  valid,  367. 
sale  of  goods  obtained  by  false  pretences,  368. 
sale  how  affected  by  execution,  368. 
action  for  deceit,  368. 
when  it  will  lie,  369. 
fraudulent  misrepresentation  of  third  person's  ability,  in  order  to 

sale,  36U. 

4.  Of  illegal  sales. 

may  be  by  common  law,  or  by  statute,  370. 

1.  At  common  law.  370. 

immoral  contracts,  370. 

forestalling,  regrating,  engrossing,  offences  of,  abolished,  370,  n.  (<). 

sale  of  goods  not  in  esse,  or  not  in  possession  of  vendor,  not  illeg^t,  37QL 

grant  ot  goods  not  in  use  void,  371. 

trading  with  enemies,  371. 

smuggling,  371. 

2.  By  statute. 

contracts  illegal  by  statute,  372. 

although  statute,  be  merely  to  protect  revenue,  372L 
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aliter  where  statute  does  not  aroid  ooniraot,  373. 

sales  rendered  illegal  by  statute  passed  to  protect  public  Lttiltb,  &c, 
373. 

contracts  of  sale  made  on  Sundays,  874,  and  notes. 

rales  as  to,  374,  375. 

^ect  of  subsequent  promise,  375,  and  notes* 

sale  of  game,  375. 

of  spirituous  liquors  under  twenty  sMUings,  Tippling  Act,  376. 

sales  or  purchases  of  cattle,  by  salesmen,  &c,  employed  to  sell  in  Lon- 
don, &c.,  377. 

sale  by  lottery  or  raffling,  377,  n.  (f). 

sales  of  excisable  goods  without  permit,  378b 
fi.  Of  the  rights  of  the  yendor. 

1.  Right  of  Uen  for  the  price,  378. 

when  contract  may  be  rescinded  on  nonpayment,  878. 

right  of  lien  not  waired  by  part  delivery,  378. 

rule  in  case  of  goods  sold  on  credit,  379. 

may  hold  for  price,  though  credit  not  expired,  if  Tandee  iasolYe&ift  379k 

how  Tendor  may  lose  his  lien,  379. 

by  taking  biU  for  price,  &c.,  379. 

effect  of  license  to  retake,  if  bill  not  paid,  379. 

2.  When  the  vendor  may  sue  for  the  price,  380. 

where  credit  as  to  part  not  expired,  380. 

rale  where  there  is  a  part  delivery  under  an  entire  oontraot,  381* 

power  of  re-sale  by  vendor,  on  default  by  purchaser,  381. 

vendor  may  sue  for  price,  although  he  retake  the  goods,  381« 
8.  Of  the  right  of  stoppage  m  trttntUu, 

nature  of  this  right,  381. 

semble,  it  does  not  rescind  contract  ab  thifeV,  382. 

when  it  may  be  exercised,  382. 

when  goods  are  to  be  considered  in  iranntu,  382. 

instances — goods  in  the  hands  of  carrier,  wharfinger,  packer^  agent,  &c.| 
as  such,  382,383. 

how  the  right  is  lost,  383. 

it  may  be  lost  before  goods  reach  their  ultimate  destinatioOi  38 i. 

effect  of  marking  goods,  384. 

or  assignment  of  bill  of  lading,  385. 

or  delivery  of  shipping  note,  385. 

or  pledge  of  bill  of  lading  by  consignee^  385» 

or  bill  outstanding  for  price,  385. 

or  vendee  paying  part  of  price,  385. 

right  not  barrrd  by  forei^  attachment,  385k. 

or  by  carrier's  lien  against  the  vendee,  385. 

or  agent's  claim  on  goods,  385. 

effect  of  endorsement  of  bill  of  lading  by  consignor,  385. 

how  the  right  may  be  exercised,  386. 
i.  Who  may  be  charged  as  purchaser  in  action  by  vendor,  386, 

when  agent  or  principal  to  be  charged,  386. 

original  vendee  to  be  charged,  386. 

liability  of  party  subsequently  taking  share  in  adventure,  386. 

sale  to  two  or  more  who  are  not  partners,  386. 

sale  to  public  institution,  387. 

delivery  to  carrier,  when  sufficient  to  charge  vendee,  387. 

when  not,  388. 

effect  of  delivery  order,  388. 

contract  of  sale  between  principal  and  agent,  888. 
5.  The  pleadings. 

when  common  count  sufficient,  388. 

when  the  vendor  must  declare  specially,  389 — 391. 
6.  Of  the  rights  of  the  vendee. 

when  he  acquires  the  right  of  possession,  391. 

when  he  may  sue  for  non-delivery,  &o.,  391. 

readiness  to  pay  sufficient,  392. 

contract  to  deliver  goods  on  request,  392. 

sale  of  goods  **  on  arrival,''  &c.,  or  by  certain  day,  392. 

remedy,  though  vendor  prevented  by  accident  from  completing,  392 

effect  of  part  delivery  and  acceptance,  381.    • 

recovering  back  deposit,  39i,  n^  (i). 
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BALE  OF  QOGDS-'(C<mtinued). 

damages  for  not  deliyering,  393. 

action  for  money  had  and  reoeWed,  on  failure  to  deliyer  part  of  goods  paid 

for,  644 
Tondee  may  show  payment  of  price  to  real  owner,  in  action  by  Tender,  206, 

643. 
rescinding  contract,  or  reducing  damages,  &c.,  on  warranty.    Set  Yiamt 

BAKTT,  402,  et  »eq, 

BALE  OF  REAL  PROPERTY.    See  Vendobs  Ain>  Pubchasebs,  266— 28L 

SALE  ON  APPROVAL, 

right  of  party  to  retract  in  case  of,  13. 

SAMPLE, 

delivery  of,  when  a  sufficient  delivery  under  Statute  of  Frauds,  351. 

sale  by,  amounts  to  a  warranty,  400. 

on  sale  by,  vendee  has  a  right  to  inspect  bulk,  403. 

and  to  reject  the  article  offered,  if  it  do  not  agree  with  sample,  403. 

SATISFACTION.    See  Accord  and  Satisfaotioit. 

SCOTCH  BANKRUPT  ACTS, 

effect  of  discharge  under,  on  debts  contracted  in  England,  179, 180. 

SECURITT.     See  Bills,  Guabamties. 

promise  to  revive  void  security  invalid,  62. 

SEDUCTION, 

not  a  good  consideration  for  a  promise  to  pay  money,  by  the  parfy  guilty  o(  48. 

SEPARATE  INSTRUIkiENTS, 

when  they  may  be  construed  together,  89. 

SEPARATION  DEED, 

between  husband  and  wife,  when  legal,  684 

SERVANT,  601—606.     See  Master  am)  Servant. 

SERVICES  AND  WOR£S.     See  Work  and  Labor,  and  Matebials. 

1.  In  general,  476. 

implied  promise  by  workmen  to  use.  due  care,  476. 

and  by  other  party,  to  pay  for  work,  &c.,  476. 

promise  to  pay  additional  sum  for  same  labor,  476. 

right  of  action  in  respect  of,  476 

contract  to  serve  without  contract  to  employ,  not  binding,  476. 

promise  to  work  gratuitously,  476. 

rule  where  services  are  given  with  a  view  to  legacy,  or  under  oontraet  Utat 

reward  should  be  optional  or  fixed  by  employer,  &c.,  477. 
as  to  bail,  trustees  or  executors,  477. 
right  of  director  of  company  to  remuneration,  477. 
reward  advertised  to  discover  offender,  477,  n.  (a), 
at  what  time  right  of  action  accrues,  478. 
party  must  prove  performance  of  work,  478. 

when  right  of  action  accrues,  where  party  engages  to  work  vp  materials,  1S^ 
contract  to  pay  surveyor  when  price  obtained  by  employer,  478. 
contract  to  pay  for  procuring  a  tenant,  479. 

2.  lAen  of  workman,  479,  and  n.  (t}. 

3.  By  particular  persons. 

1.  Agents,  480. 

2.  Apothecaries,  482. 

surgeons,  484. 
chemists,  486. 

3.  Arbitrators,  486. 

4.  Attornies,  486—494. 
6.  Authors,  494. 

6.  Builders,  carpenters,  and  other  workmen,  496 — 499* 

7.  Carriers,  421— 43a 

8.  Counsel,  499. 

9.  Messengers  under  fiats  in  bankruptcy,  600. 

10.  Physicians,  600. 

11.  Printers,  601. 

12.  Servants,  601—606. 

13.  Sheriffs,  and  other  mimsterial  officers,  606 — 009. 

14.  Surveyors,  609. 
16.  Witnesses,  610. 
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SET-OFF, 

1.  Nature  of  right,  737. 

defendant  need  not  avail  himself  of,  unless  he  pleases,  738. 

right  is  founded  on  statute,  739. 

enactments  of,   639, 

debts  of  different  degrees  may  be  set  off,  739. 

set-off  in  actions  on  bonds,  739. 

2.  To  what  cases  the  statutes  apply,  739. 

1.  The  action  must  be  for  a  debt,  739. 

illustrations  of  this  rule,  789—741. 

2.  The  sum  claimed  to  be  set-off  must  be  a  debt,  741. 

instances  of  this,  741—743. 

penalty  cannot  be  set  off,  743. 

iUiter  as  to  liquidated  damages,  744. 

penalty  recoyerable  by  statute,  cannot  be  set  off,  744. 

nor  debt  barred  by  Statute  of  Limitations,  744. 

nor  debt  from  which  plaintiff  discharged  under  Insolvent  Debtor's  Act, 

744. 
attorney's  bill  may,  though  not  delivered,  745. 
debt  must  be  due  when  action  brought,  746. 
and  at  the  time  of  the  trial,  745. 
debts  must  be  mutual,  and  due  in  same  right,   745. 
case  of  joint  plaintiffs.  746. 
joint  defendants,  746. 

rule  where  debt  due  to  or  from  surviving  partner,  746. 
debt  due  to  or  from  executor,  747. 
set-off  in  action  by  or  against  husband,  of  debts  due  to  or  fh)m  wife 

ditm  sola,  743,  744. 
in  case  of  trustee  suing,  whether  debt  against  eestui  que  trust  can  be  set 

off.  748. 
rule  as  to  trustees,  748. 
agents,  749. 

when  defendant  may  set  off  debt  from  principal,  in  action  by  agent,  749. 
and  vice  versd,  749. 
rule  in  case  of  town  agent,  country  attorney  and  client,  750. 

3.  Of  set-off  and  mutual  credit  in  case  of  bankruptcy,  750. 

what  are  mutual  credits  within  the  act,  750 — ^754. 

4.  Pleading  a  set-off,  754. 

plea  of,  to  be  taken  distributively,  754. 

replication  to  plea  of,  755. 

effect  of  not  giving  particulars  of  set-off,  755. 

proof  of  set-off,  765. 

where  there  are  cross  demands,  655. 

effect  of  pleading  it,  but  not  setting  it  up  at  trial,  how  plaintiff  should 

proceed,  655. 
County  Court  Act  does  not  apply  to  cases  where  debt  reduced  by  set-off, 

756. 

SHERIFF, 

assignment  of  lease  by,  must  be  made  according  to  the  provisions  of  the  Statute 
of  Frauds,  and  8  &  9  Vict,  a  166  .  .  296. 

SHERIFFS  AND  THEIR  OFFICERS, 
indemnity  to  sheriff,  when  void,  446. 
no  right  to  fees  at  common  law,  506. 
right  to  by  statute,  507. 
in  what  cases  entitled  to  poundage,  507. 
remedies  for,  508. 

remedies  against,  for  extortion,  &c.,  508. 
action  by,  to  recover  money  paid  to  execution  creditor,  in  ignorance  of  an  act  of 

bankruptcy  by  the  debtor,  552. 
action  against,  to  recover  money  levied  under  execution,  &c.,  561.    See  Monkt 

HAD  AND  BBCEIVSD. 

SHIP.    See  Bill  of  Ladikg. 

contracts  for  the  sale  of,  to  be  in  writing,  64. 

need  not  be  stai^ped,  126,  n.  (q). 

liability  of  part  owner,  218,  n.  (z). 

sale  of;  "  with  all  faults,"  extent  of  vendor's  liability,  401. 

owner  of  ship  oonsider^  a  carrier,  421. 
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owner's  liability  for  repairs  of,  498. 

mortgagee  of,  under  mortgage  in  riolation  of  Registry  Act,  liaibte  on  ^ofeniai 
for  repayment  of  the  money  lent,  602. 

SIGNATURE, 

of  contract  for  sale  of  goods,  under  statute  of  Frauds,  356. 
what  a  sufficient  signature  by  the  party,  356,  357. 
signature  by  broker,  357. 
by  auctioneer,  358. 

who  may  be  an  agent  to  sign  within  the  statute,  859. 
*  authority  of,  need  not  be  in  writing,  d59« 

SIMONY.     See  Bbneficb. 

SIMPLE  CONTRACT, 

definition  and  requirites  of,  S. 

SMUGGLING, 

contracts  for  the  purpose  of,  Toid,  871. 

SPECIALTY. 

what  constitutes,  3. 

nature  of,  and  how  it  differs  from  other  contracts,  4-— 8L 

binds  lands,  how,  7.    See  Laud, 

consideration  not  necessary,  5. 

effect  of  Toluntary  conyeyances,  5,  and  notes  (y)  and  (i). 

failure  of  oonsiderationf  5. 

estoppel  by,  5. 

merges  simj^e  contract,  6. 

preference  to  other  debts,  7. 

pleadings  affecting,  7. 

deed  inter  partee^  cannot  sue  upon,  57. 

where  one  consideration  is  expressed,  parol  eTidence  of  another  ipadmissiMe, 

101,  n.  (n). 
oannot  be  varied  or  discharged  by  parol  agreement,  105. 
even  in  fkyor  of  a  surety,  470. 

SPIRITS, 

sale  of,  when  illegal  wider  TippUsg  Act,  376. 

STAGE  COACH  PROPRIETORS, 

are  common  carriers,  421.     See  Cabribrs. 

liability  of,  in  case  of  injury  to  passengers,  436—438,  and  notes, 

STAKEHOLDER, 

receiving  country  notes  as  money,  liable  for  money  had  and  received,  529. 
liability  of  stakeholder  for  monoy  or  stake  deposited,  d^.,  542,  543. 
liakulity  of  auotiei>eer  as,  543. 

STAMPS, 

1.  Enactments  of  stamp  acts  as  to  agreements,  108, 109. 

rule  where  contract  contained  in  several  letters,  109. 

2.  What  agreements  require  a  stamp,  109. 

subject-matter  must  be  of  the  value  of  20L,  110. 

rules  as  to  what  is  the  subject-matter,  110. 

what  kind  of  memorandum  is  within  the  act.  111. 

instruments  which  do  not  require  a  stamp,  112, 

mere  proposals  need  not  be  stamped,  112,  113. 

aUierj  if  memorandum  contains  terms  of  contract,  diough  not  tigiied,  118. 

mere  cognovit,  or  L  0.  U.,  does  not  require  a  stamp,  115. 

or  admission  of  receipt  of  bills  as  deposit,  te.,  115. 

or  authority  to  pay  money,  116. 

or  attornment,  116. 

rules  for  ascertaining  what  is  an  agreement  within  the  statute,  117. 

main  object  of  instrument  to  be  oonsidexed,  117. 

instances,  177,  118. 

3.  When  several  stamps  are  required,  118. 

rule  in  the  case  of  several  demises,  in  one  instrument^  to  different  persaf» 

118. 
rule  where  there  is  only  one  subject-matter,  119. 
rule  in  case  of  subsequent  agreement  relating;  to  fonAer,  I19t. 
or  varying  it,  119,  120. 
or  referring  to  it,  120. 
OMS  of  extra  work  under  building  contract,  120. 
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4.  Effect  of  want  of  stamp,  12L 

general  rule,  121. 

if  plaintiff  gets  througli  his  caae,  defendant  must  produoe  agreement  stamped 

to  make  it  evidence,  122. 
rule  in  case  of  agreement  lost  or  destroyed,  123. 

when  party  refuses  to  produce,  presumption  that  instrument  was  stamped,  123. 
application  to  get  instrument  stamped,  in  the  hands  of  opposite  party,  123, 

n.  (u). 
rule  where  stamp  is  effaced,  124 

unstamped  instrument  admissible  for  collateral  purposes,  124. 
when  stamp  may  be  affixed,  124. 
on  contract  executed  abroad,  125. 
wrong  denomination  of  stamp,  125. 
re-stamping,  when  necessary,  125. 

5.  Exemptions  ;— demise  under  52. ;  hire  of  serrant,  126. 

or  sailor,  126. 

letters  in  respect  of  merchandize  between  persons  fifty  mUes  apart,  126. 

contracts  relating  to  the  sale  of  goods,  126. 

extends  to  ^arantees  for,  &&,  127. 

primary  object  must  be  the  sale  of  goods,  127. 

rule  as  to  contracts  for  the  manufacture  of  soods,  127. 

contracts  conferring  an  interest  in  land,  127. 

contracts  for  fixtures,  128. 

contracts  for  work  and  materials  for  house,  &o.,  128. 

sale  of  scrip,  128. 

exemptions  by  9  Qea  4 ;  promise  by  infknt  to  pay  debt  barred  by  statute ; 
representation  as  to  character,  &o.,  128. 

contracts  under  orders  of  poor-law  commissioners,  128, 
STATUTES, 

construction  of  general  words  in,  S3. 
STOCK, 

money  lent  does  not  lie  to  recover  loan  eflfeeted  hy  transfer  of,  511. 
money  had  and  received  will  not  lie  to  recover  value  of,  529. 
loan  of  stock,  when  usurious,  610. 
jobbing  in  foreign  stock,  not  illeeal,  616. 
damages  in  action  for  not  replacmg  stock,  772. 
sale  of  within  statute  of  fraud,  3&  note. 

STOCK-JOBBING, 

money  lent  to  or  paid  for  defendant  to  satisfy  differences,  &o,t  on  stock-jobbing 

bargains  cannot  be  recovered,  514. 
•tat.  7  Geo.  2,  c  8  .  .  617. 
what  contracts  are  within,  618. 

bill  given  on  stock-jobbing  transaction,  when  ralid  in  the  hands  of  a  third  party, 
618. 

STOLEN  GOODS, 

when  owner  is  entitled  to  restitution,  notwithstanding  sale  of  in  market  overt, 
343. 

STOPPAGE  m  TRANSITU.    See  Salb  op  Goods,  881-^86. 

STRANGER  TO  THE  CONSIDERATION, 
effect  of  plaintiff  being,  61—63, 

SUBSCRIPTIONS, 

when  binding,  30,  note. 

SUFFICIENCY  OF  CONSIDERATION, 
general  rule  as  to,  28. 
rule  as  to  deeds,  63. 

SUNDAY, 

sales  on,  &&,  when  illegal,  374,  and  notes, 
other  contracts  on,  374  and  624,  and  notes, 
time  for  performing  contract,  failing  on,  631  note. 

SURETY.    See  Guaranties  and  Indemnitiss. 

SURGEONS, 

their  qualifications,  484,    See  AroTHBCAaiis,  &o. 
when  entitled  to  recover  for  medicines,  484. 
olaim  against  parish  officers.    See  Parish  Officebs. 
liability  for  oarelessness,  dco.,  485. 
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SURRENDER  OF  TENANT'S  INTEREST, 

how  made  under  Statute  of  Frauds  and  8  &  9  Yiot  c.  106  .  .  294. 
by  operation  of  law,  296. 

SURVEYOR, 

of  highways,  not  liable  personally  to  parties  who  repair  roads,  dbc.,  264. 

right  of,  to  sue  his  predecessor,  264. 

right  of,  to  sue  for  commission  on  sum  to  be  obtained  by  employer  for  proper^ 

sold,  when  it  accrues,  478. 
implied  duty  and  liability  of  land  surveyor,  609. 
claim  of,  to  remuneration,  how  regulated,  609. 

TAXES, 

as  between  landlord  and  tenant,  304. 
where  there  is  no  contract,  304. 
where  there  is  a  contract,  305. 

TENANT.    See  Landlord  and  Tenant. 

TENDER, 

1.  When  available,  694. 

in  all  cases  of  pecuniary  demands,  694. 

unless  where  claim  is  for  liquidated  damages,  694. 

its  effect,  694. 

does  not  extinguish  debt,  694. 

admits  contract  and  facts  stated  in  that  part  of  count  to  which  it  is  pleaded, 

694. 
as  to  tendering  amends  in  certain  actions  of  tort,  694,  n.  (r). 

2.  By  whom  tender  to  be  made. 

by  agent,  695. 

by  stranger,  for  an  idiot,  695. 

3.  To  whom  made. 

to  agent,  or  clerk,  distraining  broker,  attorney,  &c,  695. 

to  one  of  several  creditors,  696. 

to  executor  before  he  has  proved  the  wiU,  696. 

4.  The  amount  tendered. 

tender  of  part  of  entire  demand  bad,  696. 

rule  where  there  are  distinct  claims,  696. 

tender  in  gross  of  the  debts  of  several  persons,  not  good,  696. 

of  more  than  is  due  when  good,  697. 

5.  When  to  be  made. 

not  poet  diem^  697. 
must  be  before  writ,  667. 

may  be  made  on  same  day,  or  after  attome>''s  letter,  697. 
may  be  made  after  default  and  even  after  suit,  under  what  ditnimstaiioeB, 
697  note. 

6.  Of  the  mode  of  making  a  tender. 

money  to  be  produced,  unless  production  dispensed  with,  G9S, 

what  will  dispense  with,  698. 

what  not,  699. 

it  must  be  unconditional,  699. 

what  is  a  conditional  tender,  700. 

tender  of  money  under  protest,  not  conditional,  700. 

question  is  for  the  jury,  700. 

tender  must  be  in  current  money  of  the  realm,  701,  and  n.  (t). 

tender  in  bank  notes  when  good,  701. 

in  provincial  notes,  cheques,  &».,  good,  if  not  objected  to,  701. 

bank  bills  not  cash,  and  cannot  be  tendered  as  such,  701  notcu 

even  to  bank  that  issued  them,  701. 

effect  of  creditor  not  objecting  to  tender,  701. 

7.  Effect  of  a  prior  or  subsequent  demand  to  defeat  tender,  702. 

principle  of  the  plea  is,  that  debtor  was  always  ready,  702. 
when  the  demand  may  be  of  more  than  was  tendered,  702. 
by  whom  demand  may  be  made,  703. 
not  by  letter,  703. 

8.  Of  the  pleadings,  703. 

no  other  plea  can  be  pleaded  to  same  pmrt  of  declaration,  703. 
form  of  plea,  703. 
replication,  704. 
evidence,  704. 
costs,  704. 
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THREATS, 

contract  proonred  by,  when  roid,  193.    j8!m  Dubxss. 

TIME, 

is,  at  law,  of  the  essence  of  the  contract,  279. 

how  waived,  279. 

for  performing  contract,  how  computed,  629,  630.    See  Pkbfoiimamcb. 

falling  on  snnday,  631  note. 

TITHES, 

contract  for  a  composition  or  retainer  of,  410 — 112. 

TITLE, 

Tender  bound  to  show,  before  suing  vendee  for  breach  of  contract,  277,  278. 

what  objections  to,  can  be  regarded  in  a  court  of  law,  278. 

any  good  title  not  sufficient,  278. 

vendee's  knowledge  of  defect,  no  excuse,  278. 

vendor  need  not  have  good  title  at  time  of  contract,  278. 

assignor  of  lease  bound  at  law  to  show,  279. 

warranty  of  tiUe  on  sale  of  goods,  393—395. 

when  stating  an  account  admits  plaintiffs  title,  572. 

TOLL, 

money  had  and  received  lies  to  recover  tolls  wrongfully  withheld  by  a  corpora- 
tion aggregate,  536. 
or  to  recover  excessive  tolls,  565. 
effect  of  account  stated  as  to  admission  of  title  to  tolls,  572. 

TORT, 

when  plaintiff  may  waive,  and  sue  for  money  had  and  received,  532. 

TORTIOUS  ACTS, 

contract  implied  from,  21. 

TRADE, 

contracts  in  restraint  of  trade,  when  good,  579. 
made  on  Sunday,  void,  374  notes,  624  notes. 

TRADINO  WITH  AN  ENEMY, 
iUegal,  589. 

TRANSPOSITION  OF  WORDS, 

when  allowed  in  const uing  contract,  83. 

TREES, 

sale  of,  when  it  must  be  in  writing,  272 — 273. 

TRESPASS, 

promise  to  indemnify  against,  588  note. 

TRUSTEES, 

action  at  law  does  not,  in  general,  lie  against,  by  cestui  que  iruet,  257. 

when  it  will  lie,  258. 

trustees  of  savings  banks,  258,  n.  (n). 

cannot  buy  the  land  they  hold,  267. 

cannot  charge  for  their  trouble,  477. 

trustee  paying  legacy  duty,  may  sue  legatee  for  money  paid,  518. 

payment  to  one  of  several,  effect  of,  644. 

fraudulent  release  by,  when  Court  will  set  it  aside,  677,  678. 

set-off  in  action  by,  748. 

UNCERTAINTY.     See  Contracts— Certainty. 

parol  evidence  to  annex  terms,  in  order  to  avoid,  admissible,  107. 

UNDERTAKING.    See  Contracts— Guaraktieb. 

USAGE  OF  TRADE,  &c.    See  Custom  of,  &c. 
when  contract  implied  from,  20. 

USE  AND  OCCUPATION,  331—334,  and  notes.    Su  Landlord  and  Tenant. 

USURY.    See  Interest. 

enactments  of  stat.  of  12  Anne,  stat.  2,  c.  16  . .  605. 

enactments  of  3  &  4  Will.  4,  c.  98,  and  2  &  3  Vict  c.  37  .  .  605>  606. 

efiect  of  the  statutes,  606. 

what  loans  now  protected,  606,  607. 

law  in  cases  not  within  the  statutes,  608. 

there  must  be  a  loan,  608. 

illustrations  of  this  rule,  608. 

there  must  be  a  corrupt  intention,  608. 

substance  of  contract  to  be  reguded,  609. 
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USUBT— ( (7ofi(iniiecO . 

no  usory  in  case  there  is  a  risk  both  of  principal  and  interest,  GO^ 

illostrations  of  this  rule,  609. 

case  of  annuity  with  insuranse  of  life,  609. 

loan  on  beuming  partner,  &c.,  609. 

mere  risk  of  insolyency  on  the  part  of  the  borrower  faL8nffieient»  6101 

rule  as  to  loans  of  stock,  610. 

interest  must  be  reserved  at  the  time  of  the  loan,  611. 

agreement  to  pay  penalty  if  money  not  repaid,  611. 

contract,  not  ayoided  by  subsequent  usurious  reserration,  611. 

penalty  incurred  if  excess  taken,  611. 

when  it  will  be  presumed  that  usurious  reserradon  was  made  at  the  tzzw  «f 

bargain,  611. 
new  or  substituted  agreement  or  security,  how  afliected  by  usurious  oontraet,  61L 
bond  fide  holder  of  bill,  how  affected  thereby,  612. 
separate  securities,  how  affected  by  usury,  612. 
charges  for  commission  or  expenses,  when  not  usniy,  613. 
rule  as  to  taking  goods  on  discount  of  bill,  613. 

rule  when  usurious  contract  forms  part  of  contract  fbr  lease  or  sale  of  really,  613L 
compound  interest,  56d,  614. 
rule  as  to  foreign  contract,  614. 
offence  of  usury,  when  complete,  614. 
usury  must  be  pleaded,  614. 
question  of  what  amounts  to  usury  is  for  a  jury,  610. 

VALUABLE  CONSIDERATION, 

necessity  for,  in  case  of  simple  oontraot»  27. 
what  considerations  are,  27. 

VENDORS  AND  PURCHASERS  OF  REALTY, 

Of  contracts  relating  to  the  purchase  of  real  proper^. 

1.  In  general,  266. 

incapacity  to  purchase  at  law,  266. 

incapacity  in  equity,  267. 

inadequacy  of  consideration,  267. 

effect  of  error  or  misdescription,  in  particulars  of  sale,  267,  and  nete. 

rule  as  to  contract  on  purchase  of  several  lots,  269. 

title  required  when  estate  sold  in  one  lot,  269. 

right  of  purchaser  to  rescind,  269. 

employment  of  puffers  at  auction  avoids  contract,  269. 

contracts  to  take  and  assign,  282.    See  Landloed  and  Texute. 

2.  Of  the  Statute  of  Frauds,  as  it  affects  contraots  Ibr  the  sale  of  real  prop- 

erty, 270. 
S revisions  of  the  statute,  270. 
le  4th  section,  as  to  contracts  fbr  the  sale  of  lands,  or  of  an  intercit 
•     therein,  271. 
what  contracts  create  an  interest  in  land  within  the  statute,  27L 
sale  by  auction,  272. 
sale  of  growing  crops,  272. 
cases  on  this  subject,  272,  273. 
rule  deducible  ft>om,  273.    and  note, 
how  far  a  parol  license  to  use  land,  &c,  is  affected  by  the  statute,  S7i 

and  note, 
oontracts  for  things  collateral  to  the  land,  274. 
parol  contract  between  landlord  and  tenant,  as  to  improvements,  26i 
contract  for  the  sale  of  railway  or  mining  shares  not  within  the  act,  27& 
nor  contract  to  investigate  title,  275. 
contract  void  in  part  under  the  statute,  is  void  altogether,  275^  ind 

note. 
cases  within  the  statute,  iHiere   the  party  liable  on  implied  ota- 

tract,  275.  ^ 

effect  of  part  performance,  276,  and  note, 
oral  contract  for  sale  of  land,  not  Toid,  but  voidable,  276  note, 
who  can  take  advantage  of  a  want  of  compliance  with  statute  of  fr«ndi 

276  note, 
of  the  construction  of  covenants  in  contracts  to  convey,  particolsr  ib- 

stances,  278  note. 
8.  Of  the  vendor's  action  against  the  vendee,  278. 

plaintiff  must  prove  that  he  has  offered  to  show  a  good  title,  278L 
that  he  has  been  ready  to  execute  conveyance^  278. 
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YENDOBS  AND  PURCHASERS  OF  -REALTY^ (Oonimued). 
when  he  must  prove  a  tender  of  conveyance,  278. 
English  and  American  practice  differ,  in  reference  to  the  party,  who  is 

to  prepare  the  conveyance,  276  note. 
4.  Of  the  purchaser's  action  against  the  vendor,  277. 
auctioneer  liable  for  deposit  only,  277. 
unless  where  he  sells  without  authority,  280. 
plaintiff  must  show  tender  of  conveyance,  277. 
not  80  in  America  where  the  vendor  must  prepare  the  deed,  the  vendee 

having  demanded  it  and  tendered  the  purchase  money,  277  note, 
what  objections  to  title  will  be  regarded  by  a  court  of  law,  278. 
anj  good  title  not  sufficient,  278. 
vendee's  knowledge  of  defect,  no  excuse,  278. 
vendor  need  not  have  title  at  the  time  of  contract,  278. 
vendor  liable  for  deposit,  interest,  and  expenses,  277,  280. 
under  agreement  to  assign  lease,'vendor  must  show  title,  279. 
aliter  under  agreement  to  grant  a  lease,  279,  n.  (Z). 
time,  at  law,  of  the  essence  of  the  contract,  279» 
how  waived,  279. 

effect  of  both  parties  being  in  default,  280. 
damages  against  vendor,  280. 

when  vendor  liable  for  damages  for  loss  of  bargain,  281. 
how  vendor  is  to  sue,  281. 
action  for  deceit,  28l«  * 

VERBA  CARTARUM  FORTIUS  ACCIPIUNTUR  CONTRA  PROFERENTUM, 
meaning  and  limitations  of  this  rule,  93 — 95. 

VERDICT, 

for  defendant,  when  an  estoppel,  689. 

VOID  IN  PART, 

rule  where  consideration  is,  56. 

VOID  SECURITY, 

promise  to  revive,  invalid,  52. 

VOLUNTARY  CONVEYANCES, 

when  void,  5,  n.  (2).     See  Fsaud. 

VOLUNTARY  PAYMENTS, 

action  will  not  lie  to  recover,  552.    See  Monst  had  and  RECKiy£o» 

WAGER, 

common  law,  as  to,  438. 

wagers  illegal  at  common  law,  439,  440. 

provisions  of  8  &  9  Vict.  c.  109  . .  440, 

effect  of,  440. 

right  of  party  repudiating  wager,  to  recover  deposit,  543. 

bets  on  persons  gaming.     See  Gaming. 

on  horse-races.    See  IIoasB-aAOBS. 

WAGERING  POLICIES, 
are  void,  616. 
premium  paid  on,  not  recoverable  after  the  event,  55S,  n.  (<Q« 

WAGES.     See  Master  anp  Servant. 
payment  of,  when  presumed,  646; 
setoff  against,  for  damage  done  by  servant,  738,  743. 

WAIVER, 

parol  evidence  of,  admissible  at  common  law,  105. 

in  case  of  specialties,  105. 

under  Statute  of  Frauds,  quceret  105. 

WAREHOUSEMEN.     Se»  Bailees. 

when  carrier  may  render  himself  liable  as,  428i 

WARRANTY  UPON  A  SALE,  &c. 

warranty  of  title  on  sale  of  land,  278. 

1.  Warranty  of  title  to  goods  sold,  393,  and  note. 

what  amounts  to  a  warranty,  393. 

affirmation  of  title,  39^. 

when  implied  from  usage  of  trade,  395. 

rule  in  case  oi  pledge,  d95, 

on  sale  of  scrip,  395. 

2.  Warranty  of  quality  or  soundness. 

123 
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WARRANTT  UPON  A  SALE,  &c^(OofUiMed). 
not  implied  in  case  of  sale,  395. 
or  exchange,  396. 

rule  in  case  of  goods  to  be  manufactured  for  particular  purpose,  398. 
or  ordered  of  a  particular  decsription,  396. 
sale  of  provisions,  &c.,  397. 
sale  of  specific  article,  397. 
warranty  as  to  meroliantable  quality,  397. 
no  liability  to  third  party  without  fraud,  397. 
effect  of  representations,  397. 

mere  recommendation  not  taken  as  warranty,  not  sufficient,  397. 
when' representations  will  amount  to  a  warranty,  399. 
no  particular  form  necessary,  399. 
wai'ranty  implied  &om  eustom  of  trade,  399« 
in. the  absence  of  express  warranty,  399. 
warranty  from  description  of  article,  399. 
f^m  sale  by  sample,  4(X). 
effect  of  general  warranty,  400. 
does  not  extend  to  obvious  defects  then  existing,  400. 
case  of  unsoundness  in  a  horse,  as  splints,  ^.,  then  in  the  system,  400. 
express  warranj^y  not  to  be  extended  by  implication,  401. 
excludes  representations  not  embodied  in  oontraci,  401. 
sale  "  with  all  faults,"  effect  of,  401. 
warranty  against  future  defects,  giK)d,  402. 
when  warrauty  should  be  made,  402. 

3.  Bights  and  liabilities  of  parties. 

purchaser  need  not  return  the  goods  or  give  notice  of  the  breach  of 

warranty,  402. 
effect  of  not  giving  notice,  402. 

goods  remain  at  vendor's  risk,  after  offer  to  return,  402. 
when  the  yendee  may  return  the  goods,  402,  and  note,  404,  note. 
rule  in  case  of  sale  by  sample,  403, 
rule  in  case  of  sale  of  specific  article,  403. 
effect  of  return  in  action  by  vendee,  404.  % 

effect  of  omitting  to  return  or  object  to  the  goods,  405. 
proof  of  breach  of  warranty  in  reduction  of  damages,  406,  and  note. 
consequential  damages,  406. 
breach  of  warranty  no  answer  where  bill  of  exchange  given  for  price, 

unless  goods  of  no  value,  406. 

4.  Proof  of  breach  of  warranty. 

clear  evidence  of,  required,  407. 

plaintiff  need  not  prove  scienter ^  407. 

proof  of  unsoundness  in  a  horse,  407,  408,  and  notes. 

or  breach  of  contract  to  supply  history  of  a  country,  or  a  map,  4.03. 

effect  of  keeping  the  article  without  objecting  thereto,  408. 

warranty  may  be  contained  in  receipt  for  price,  408. 
6.  Pleadings,  &c. 

vendee  may  recover  back  price  as  money  had  and  received,  if  contract 
not  reHcinded,  408. 

should  declare  specially,  if  contract  open,  40& 

effect  of  exception  in  warranty,  409. 
6.  What  damages  recoverable,  409. 

when  purchaser  can  recover  keep  of  horse,  409. 

costs  of  action  brought  against  vendee,  on  resale,  409. 

nominal  damages,  409. 

WHARFINGER, 

what  delivery  by,  will  discharge  him  from  liability  for  goods  left  with  him  to  be 
shipped,  427. 

WITNESSES. 

promise  to  pay  for  loss  of  time  invalid,  61,  510. 

entitled  to  a  reasonable  sum  for  expenses,  510. 

compensation  to  scientific  men  called  to  speak  on  matters  of  opinion,  511. 

for  models,  <fcc.,  511,  n.  (/>). 

WORDS  OF  CONTRACT, 

violence  may  be  done  to,  when  intention  apparent,  77. 
popular  meaning  of,  to  be  adopted,  79. 

meaning  of  words  •*  from,"  •*  until,"  "  on,"  •'  upon,"  "  towards,"  "  directly,"  79, 
80. 
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WORE  AND  LABOR,  AND  MATERIALS.    See  SBRrioifs  asd  Wobkb. 
contract  for,  when  it  need  not  be  stamped,  127, 128. 
when  property  in  chattel  to  be  made  vests  in  yendee,  339. 
contract  for,  to  be  in  writing,  344. 

warranty  as  to  the  quality  of  the  goods  to  be  manufactured,  396. 
badness  of  work  and  materials,  when  a  defence,  496. 

common  count  for,  when  it  lies,  though  work  done  under  special  contract,  497. 
when -work  must  be  completed  before  price  recoTerable,  497. 

WORKMAN, 
lien  of,  479. 

WRIT, 

renewing,  to  save  Statute  of  Limitations,  735. 

replication  where  plaintiff  relies  on  writ  to  save  the  Btatute,  737: 

WRITING,  * 

at  common  law,  not  necessary  that  contract  should  bo  in,  4,  64. 

effect  of  Statute  of  Frauds,  4,  64. 

bills  and  notes  must  be  in  writing,  64. 

writing  may  be  in  pencil,  64. 

writing  required  on  sale  of  annuities,  ships,  and  copyright,  64. 

or  promise  by  infant,  or  to  revive  debt  after  six  years,  64. 

authority  of  agent  to  sign  contract  for  the  sale  of  goods,  under  the  Statute  of 
Frauds,  need  not  be  in  writing,  359. 
WRITTEN  CONTRACT, 

contents  of,  at  common  law,  64, 65. 

under  the  Statute  of  Frauds,  67. 
WRONG-DOER, 

where  defendant  may  be  regarded  as,  in  assessing  damages  in  action  for  breach 
of  contract,  772. 
YEAR, 

contracts  not  to  be  performed  within  a,  to  be  in  writing;  70.    See  Fk41tiW|  Statutb 

OP. 

rules  on  this  subject,  70,  71. 
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"3.  HroyHeni  tklli  m  niMt  complHelr  with  thom- 


nit  Jr'i^^a  fi>&^AtbB«', 
AD^u*  koDwi ;  ud  kt  Ika  NBA 


"nmCu^va  lia  of  Goofnpkial  NiBB  ■  uv 
WOBTH  THE  COOT  OF  THE  WH<MJ  WCOI" 


It:>-In  ISSl,  tbe  LfgHlitcr 


&rt.rfiW  iw 


F|ii1arun  «u  onra   pppuu  or  ipcfu 


T.    SHODE  ISLAHL 


«>»>Hii  indDrlanfiii(i.  It  tli*  f«iial  Hur^' 
Oilbufnpbf  v>i  Piwinncjilion  wbKliTM  ■■"•■*•' 
•d,  I  •baeoniui.  ud  itwll  nda'sr  hmaltabnt- 
fiif IB  to  tlm  in  pneln.  FRAKCIB  WATI^IH  ' 

r»H   Ika  Cllr  amrmwlMtimlwal. 

Pnim  Piur.  B.  B,  Gtlini,  ncntlT  •!«■•'  i« 
ludiiit  of  PoblK  Bclmli  fei  rratitw 


«hicli  u*  oomUbU.  asninu  pamcaLltl »•**•, 
IiKhnical  Um]i.  lod  i^  Ibl  UH  pni^iHi  i/f"^  ■• 
sppiupriils  pniLiaiiuBliDD    to   Gsiiflm|ik«l  tM 

Sni  Id  Bcqiiin  will  doAixd  uil   duIiKl  ita>  • 

than  Uirooih  lifa.     Ba(  a  lai(a  poKbaaf  W  ■*: 

WebuiT  OiclianaiT.  aad  bvl  &»  ban  tba  ■ 
Movlde  it  (bf  tlxmaalna.    Tba  pbpUil  laa,  ^  _   i 

«!  la  Ibiit  Wbili,  tlio  paiiili  ■!■  wil  mb  MfMi  ••! 
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tm  J.  D.  FHiLHIf  ■.  Eiri  ,  JiaaaciaU  Pritdrtl 
KcitBi'tiiii.Ct..  April  IB.  ISU.  { 

fgl  t,.  j™  r«r  lh?ilS"copy  "r  WEi>Tn'>i'*lT»ll»n- 

ir  m&  Ttieiiupllt  Kkvf  fVHfi«HitDlt,  fend  it  n 
ftnnl  nnuvjtlna.  ItB  beiteAr-ial  iiilluBiHv  anlhB 
•rbulanhip  (T  Dm  Klmgl  ii  (IrihIt  TBiMe.  The  tdial- 
■n  unMfinnlaf  hi  appfeeinle  the  ililiflnrH*  b«WMi 
rmrriimf  ftl  thfl  Imparl  of  the  ternn  livd  in  tbtii  taxi 


:  it  H  jiul  the  lhin(  needed  in  >t« 
ii  theprododlnrilMSIiiUorCoiiDe 


Ve*j  retpertfuilf  four*. 

JOHS  I).  PI^LBBICS." 

bt  on  the  hiitorv  of  lanroBpr.    Tht  vn^btUary 
r^ti  bribe   ■diLiltwi  oFrntiTiJ  tlvi»uuiid  wordt, 

rdu^ajtkf  of  HvenI  c!aH«  of  word*,  ioimd  of  fbl- 
irmod  to  the  p»«nt  man  of  Iha  hart  wtiim:  lod 

clitve.  in  uif  ulW  DicliDsiiT  of  the  Eo|1nb  Lu- 

"jMsmiih  D«i,  8.  T,  D.,  L.L.  1),  Pia.  Yele  College ; 
.  miMn  BildwV  hie  Jniljte  of  the  Superior  Court; 
IhiviJ   DiEfen,  L,L.D..  Prof.  Lniir,  Vile  Culkjo,  and 


luuetiM  Cvbr;  Benjomin 

'.  Cbiniidn,  ko^  Vale  C 

Tairor,  9.  T.  D .  Piof.  Didutie  Theolop,  Y, 

1  iamee  L.   Kii»le;,  A.  M..  Fiof.  Hebre 


rtoi,  a,  T.  D .  Piof.  Didutie  Thi 
Cullcni  Jamei  L.  Kinialer,  A.  "  ~ 
Craok,  and  Latin,  Vale  Ci.llqte;  Rl 


Iteniion  6!u»Ia1,  Fiof.  'Halbla 

■'  S<i  canipiiU  Ml  In  bo  a  nbrtiUla  Ta 
tifmrie*  of  the  lAD^uaBe," 


Nil.  Fbl!«. 


■an.  Seenurr  of  Stale,  end  eupetinlendent  at  Fub- 
lie  Scbooii  till  Ibo  State,  piMnlsd  lo  the  Htw 
Yotil  UfiilatuR.  Jenuni;,  UJSO. 

_._ ..  -^„„^j„^  ofdinrtct  libnriet, 

ni  It  hi*  dutj  pertieulaflj  (o 


:;.  MeniiRi,  of  l^piin|[lieid,'"HiuuthiiHIU.™i 

American  wutt,  pte|>at*d  al  gnat  eipeiHe. 
Hiutintflom  a  wiica  nUilM  ID  the  hlfbnt 
and  rapML  it  oomnirnda  ilHlf  ilronflj  lo  the 
H  of  oui  Hthoal  UiiUicu  (oriinlif." 

•  Sumdard  ■■  tkr.  Slant  NbtbbI 


P*j  A.   Goodrich,  and  publiihcd  bv  O.   fc  C  Merrier 
tViagHey.   Man.,  he  ncononnufod  tu  be  vuieIm 

"  A  Hue  copj.      '"  """"t.  fiOMEYN  BECK." 


■■  Hor*  then  twelil 

con.pl,. 
THnntfD   Imoc 

red 

beOoenn 

onlj 

Cn  Ailed  la  file  the  detited  iplwnwlico,  Ibal  of  Di. 


WZBBTEB'B   TTITABBIOQED    DICTIOITAKT. 


1  aniurpvied  inAutiij. 

•  II  ii  uoqiLHlionaltl^  the  rm  bcft  DictloriHry  of  Dur 

ciaivn ;  aid  iti  jirtat  Brcurmc;  In  the  defldllion  ftod 

fkonilie  aiiti|«E:t  pdwaa.    It  »  conitantlf  cit«d 

plndHi»iddin  public  ddeuuinni,  tt  vntinlj  cdd- 

^  ll  it  iciinvlir  Hcmirjr  to  add  lliit  nich  t  mrt  il  ■ 
BiiirVt  whIcJi  nnibot  M  dlipftii>«d  wiUi  bv  tnf  one 

nothcr  toofua.    It  ^Mld  bi  in  «f«y  ichiMil  in  nnr 
■-—*  that  Hjr  yootli  may  nnl  be  ob^lfAd,  «■  1  h4te  bnn, 

lofir^  end  tl^  crruDKnii  dcGnilui«i  wbjcb  wen  tftufbt 

'■Th.  eli^-uce  niid  tometneti  of  jout  edition— » 

(SifrieJ) 

lO-Th*  Letiililun  of  Now  York,  u  iti  neeot  ■«- 
■lobp  mde  oToviiion  ror  «irh  Brluwl  District  pl«r>o|  n 
CDOT  of  WeC41«t'»  Unebridted  HrrlionnrT  in  its  Lihrur, 
nnd  on  the  lucher'i  dak.  TJx  liti»  of  Ntir  Vo.k. 
Buflilo.  Uliu,  TfOf,  ttc^  hid  |iiev<aiiilj  lupphal  tbiii 
ovD  Schoole. 

ST  Orer    10,000  copies  b«v«  thna 


Vm.    NEW  JEE5EY. 

^Fivm  Ihc  stole  »iiiprrln>i'Dd< 

it  ii  luiiri  "to'»'n"''"t'h«l  Z:cl.'Z<ff^ 

"Tbe  Pt*.i(.OM  .n.  liven  by  ■  preciH 
d<icn>ti«,  end  not  by  e  loofee  collection  of  tei 

'st^alirf  he>  bHn  judiciouily  enleiged 


Id  ful 


reb«DwM,r.l 


1  end  rurmiinndence.  The  ertiAciel  and  inkiltil 


le  TUfc  </ Scr^riirniJ 


reiiied.    Tb*  Cluiicsj  TUf  hu  n 
Iklenleralem^ 


-  The  IMI  9f  <! 


ll  dco.  la^na  i>  ii.ta 


ntineDl  of  Euitipe,  ceo  he 


TIONARV  OF  THE  LA.VtiU  A 
,j— - 

"  SvfrrinUnirmt  of  St 


■s  QUABTO  nicnosAir  r 


b>  tbe  itudy  of  derirelion  h  mneh  tieie,  pAlJrare,  ^ 
deed,  bit  Dlctiitoerr  of  the  Eoflub   Lanfiaie.  n  dt 


'^"i^;'^^: 


ired."     MuB 


er*!  beet  MiLiLtnl^   nnd  (tn^eiiercli^iedia   iBpvmuicT 
batenuideeppiopriBtioin  to'p'mc*    it   lo  ewrr  di**' 


J>H  Mnn.  II.  I 


triKgJnad  no  Iwu  eulbDi 
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It.  fli  npirdi  prices  And  dillVnnl   Afgnr*  gf 

''""(UigwJ)*"  "        'a.  U.  BAENEY. 

SmuiLOiLLOwiT,  ItuSMnUnorSuu 

AligUDdcnl  or  CummDn  Scbvoli  Sh  lb* 
Suie  of  Ohio. 

C<.LniBDi,Oiiio.J-n.a.I!W.     i 
.  G^^  C  Mfrri^m^  SprinrfitU,  Xiat.  : — 

-  ■     ■   -■      -ilhinllw; ■--..-. 

•aoTdwil 
.     ibfidpal   C 
b;  PraT.  Goodikh,  ind  I  cin,  u  I  dn 


rimncdiiiin 


it.n'd  Id  indLi|i«int>k  (u  DDi  w>nU.  hu  bwn  fiiT 
.    KHputTullf.     SAUUEL  GALI/>WAY." 


lllmDii.  IXc.SiltW. 
b;  hr  iha  Iwl  wb^lhs  Enfiii 


?i-^s 

ml  pi 

"Thei™ 

ritoo 

1  pnlH.    b 

N«lh-Wal.l 

X.    HICEIOAS. 


"Thii  mck  hu  bHn  tdopud  ••  Uig  lundird  Dir- 
lioniTT  in  iha  Khooli  ind  «>llet«  o^  oiiM  of  U»  Sutaf 
of  Um  Unwn,  sir]  SUU  oS«ii  Id  diiris  n(  Ikt  iir^ 

iRMiiaenMiiinirapTlBliini   Cut   lU  punhua  In  tfaa 
■•■liiLtun.    or  iulnviiuie  worth,  no  on  «ui  Aoobi, 

riirniabJan  I  npi,  AtthooipiiiM  oTtlw  Bttu,  to  ertrj 


Hifbow,  Banatot  Felch',  Hun.  Lawii 


XII.    IOWA. 
From  the  State  Superintendent. 

"Aann   Anorieiin,  1  iv  pfond  or  the  work.    It 

iVhslliKaiiiini-iid  tt'u  Iht  Mundaid   in  ll»  PUBU 
BCUOOLS  at  Ih.t  tl(iite.'--7>oni<  H.  Balm,  Ji 
BirmVenirtilif  r,Me  htirMUim,  /dm. 
(Utt  Vuie«  (iom  Noith-\Vni.] 
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XVI    CAVASA.  I 

Wcbaler**  Quarto  DicUvvuT  tu>  j 


r'l  VmotrHftd  4}iisrU  >r>rt." 


FnmBai.Di-B.i> 
EKiuTia 


IrncE,  TsniBta.  Ore  t,  18a. 


EZRA  STlLta  ELY." 


XV.   KBHTUCKT. 


"TTw  b«l  frflbrt  1iilh#it^ 


r  niBttheira. 


XVn.  GREAT  bbjtah. 


^?-  New  and  Revised  Editions  of  Webster's  School  Dictionaries  have  nctaHj  - 
bepii  issued,  in  handsorao  style,  witli  Tables  of  Geoijranhical,  Scripture  and  Gitri 
and  Latin  Proper  Namea,  forming  the  Wt  PRONOUNCING  and  DEHKING 
i?ch»l  Dictionaries  of  the  Language.  i 

f^-Dr.  Webster's  Educatioaal  Works,  it  is  believed,  have  done  more  toj 
secure  tlie  uuiforniity  of  Pronunciatiou  and  use  of  language,  and  freedom  Itwii|| 
Provincialisnis,  so  remarkable  in  this  country,  especially  when  Qie  great  influ, 
of  foreigners  from  all  nations  is  considered,  than  any  other  cause. 

Jtjr  The  attention  of  the  friends  of  popular  educatioD,  *npcrint«ida.'s 
teachers,  and  parents,  is  solicited  Ut  the  importance  of  jterpetuadog  this  puritf 
by  (he  use  of  such  a  Nation4l  Stakdabd. 


WEBSTER'S 

QUARTO  DICTIOIARY. 

THE  ENTIRE  WORK,  UNABRIDGED, 

IH  OITE  VOLXTME,  GBOWH  aUABTO  OF  1452  PAGES; 


Contebiixig  THREE  TIKES  fhe  matter  finmd  in  any  other  EHGLISH  DICTIOHABY  compiled 

in  thif  ooontry, or  in  any  Abridgmsnt  ct  this  work,  and  yet  ''Its  Deflnitiona 

are  modali  of  Gondfnaation  and  Purity/'— Hon.  Wm.  B.  Caihoun. 

REVISED  BY  PROF.  C.  A.  GOODRICH,  OF  YALE   COLLEGE. 


G.  &  C.  MERRIAM,    SPRINGFIELD,    MASS. 

JLNB  SOIiB  BT  Alili  B00K8I:L.L.X:R£U 


TBSTIMOITIALS. 

FROM  PRESIDENTS  OF  COLLEGES, 

And  Professors  in  tlkose  and  otber  liltcrary  Insttmtlons. 

1.  Frmn  President  WAYLAND  of  Brown  University,  Providence,  R,  L 

*'  It  gives  me  great  pleasure  to  state,  that  I  haye  made  use  either  of  your  Quarto 
or  Octavo  Dictionary,  ever  since  the  time  of  their  publication ;  and  that  for  copious- 
ness, for  exactitude  of  definiUon,  and  adaptedness  to  the  present  state  of  science  and 
literature,  they  seem  to  me  to  be  the  most  valuable  works  of  the  kind  that  I  have 
ever  seen  in  our  language.  In  the  general  principles  of  Orthography  and  Pronuncia- 
tion, which  you  have  adopted,  I  also  concur,  and  shall  endeavor  hereafter  to  conform 
to  them  in  practice.  FRANCIS  WAYLAND." 

a.  From  President  DAY,  of  7aU  College,  President  BATES,  of  Middlebury  Oolr 

lege,  and  eleven  Professors  in  those  Institutions, 

*^  The  etymological  department  throws  new  and  striking  light  on  the  history  of 
language ;  the  vocabulary  is  enlarged  by  the  addition  of  many  thousand  words, 
comprising  the  technical  words  of  science  and  the  arts ;  words  not  found  in  any  other 
dictionaries,  and  many  of  them  the  words  for  the  precise  meaning  of  which  the 
general  reader  is  most  frequently  at  a  loss.  The  orthography  of  several  classes  of 
words,  instead  of  following  cumbrous  and  obsolete  modes  of  spelling,  is  conformed  to 
the  present  usage  of  the  best  writers;  and  the  definitUms  have  a  character  of 
discrimination,  copiousness,  perspicuity  and  accuracy,  not  found,  we  believe,  in  any 
other  dictionary  of  the  English  language." 

3.  From  President  OLIN,  of  WesUyan  Vhiwrsity,  Middletown,  Conn, 

'*  Webster's  American  Dictionary  may  now  be  recommended,  without  reserve  or 
qualification,  as  the  best  extant" 

4.  From  President  FISE,  [at  Wesleyan  University  previous  to  President  Olin.] 

"  I  think  the  American  Dictionary  unrivaled  by  any  work  of  the  kind  in  the 
English  language." 

(39) 
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a.  FnmPrmdmt  HITCHCOCK,  of  Amherst  College. 

"  I  have  been  in  the  habit  of  using  Dr.  Webster's  Dictionary  for  several  jcais  past, 
in  preference  to  all  others,  because  it  fiir  excels  them  all,  so  &r  as  I  know,  in  giving 
and  defining  scientific  terms." 

6.  From  President  CHAPIN,  of  Cdumlian  College,  D.  C 

"  I  am  prepared,  afl«r  protracted  and  careful  examination  and  comparison^  to  saj, 
that  in  my  judgment,  the  Dictionary  of  Noah  Webster  possesses  unrivaled  merit. 
From  its  first  publication,  I  have  used  it  as  my  standard  in  orthogra|)hy  and  defini- 
tion. The  objects  of  the  author  were  important  to  the  patriot  and  the  scholar ;  and 
the  manner  in  which  he  has  accomplished  them  will  procure  for  him  a  fame  aa 
universal  and  imperishable  as  the  English  language.  The  devotion  of  his  long  life  to 
improve  that  tongue,  which  bids  fiiirest  to  be  the  chief  vehicle  to  convey  over  the 
world  the  blessings  of  science  and  Christianity,  should  be  gratefiilly  ascribed  to  that 
superintending  Providence  which  rules  the  affairs  of  men.*' 

7.  From  President  HOSACK  and  Professors  FRANCIS,  SMITH,  MOTT,  and 

STEVENS,  of  Rutgers  Medical  College, 

••  The  undersigned  most  cheerfully  express  their  approbation  of  Dr.  Webster's 
Dictionary,  and  their  wish  that  it  may  be  generally  adopted  by  literary  men  as  a  book 
of  reference,  and  become  the  standard  Lexicon  of  the  Colleges,  Academies  and  schools 
of  our  country." 

8.  From  President  HUliPKREY,  formerly  of  Amherst  College. 

"  Dr.  Webster's  American  Dictionary  of  the  English  Language  is  an  honor  to  the 
country  which  gave  him  birth,  to  the  age,  and  to  the  language  which  it  so  admirably 
traces  up  to  its  etymological  s6urces,  so  skilfolly  analyzes,  and  so  happily  explains.'* 
Heman  Humphrey^  D.  I).,  late  President  of  Amherst  College. 

9.  From  President  SPARKS,  of  Eartard  University. 

"  Its  reputation  is  widely  extended.  I  doubt  not  this  edition  has  reodved  essential 
improvements  from  the  able  hands  it  has  passed  through." 

XO.  From  President  WOODS,  of  Transylvania  University,  Lexingt4m^  Kentucbff, 

"  For  the  English  Dictionary  of  Noah  Webster,  L.L.  D.,  I  entertain  a  very  high 
opinion.     It  displays  learning  and  research.    I  think  it  worthy  of  general  patronage.^ 
"  We  most  cordially  concur  in  the  above  opinion  of  President  Woods." 
Signed  by  Professors  DUNHAM,  HINCKLEY  and  PEERS. 

11.  From  Professor  MATTHEWS,  of  Transylvania  University. 

'*  I  have  formed  the  opinion  that  it  is  the  best  efibrt  hitherto  made  to  establish  the 
Orthography  and  Pronunciation  of  the  language  on  their  true  principles.  I  do  not 
consider  it  a  perfect  work — such  an  one  is  not  to  be  expected  fi'om  any  human 
effort" 


12.  From  Professor  SHORT,  of,  Transylvania  University. 

"  I  approve  eminently  of  his  proposal  for  establishing  a  uniform  system  of  Ortho^ 
nphy  and  Pronunciation  of  the  English  Language." 

13.  From  Professor  CALDWELL,  of  Transylvania  University. 

**  Of  that  great  production  [Webster's  American  Dictionary]  I  say,  confidently, 
that  I  consider  it  by  far  the  best  Dictionary  of  the  English  Language  that  has  yet 
been  published.  When  doubtful  as  to  the  meanhig,  origin^  Orthographyy  Pn^ttn- 
eiation,  or  correct  use  of  any  word,  I  refer  to  it  as  the  highest  'uithority.  That  the 
establishment  of  a  uniform  mode  oif  spelling  the  English  Lar*  -age,  is  a  very  impor- 
tant desideratum,  no  scholar  will  deny.  I  trust,  therefor k,  tliat  in  this  great  efibrt 
to  promote  education,  and  improve  the  literature  of  the  jountry,  Dr.  Webster  irill  be 
amplv  patronised." 
(40) 
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X4.  From  Prm<i*7i*  WOOLSEY,  of  Yale  College,  Chancellor  FRELINGHUX'SEN, 
Niew  York  University^  President  LARIIABEE,  0/  MlddUbury  College^  Presi- 
dent KELLER,  qf  Wittenberg  College,  Ohio,  Dr.  BEECHEK,  President  Lane 
Seminary,  Professors  STOWE,  ALLEN,  DIEIIL,  GIEGEB,  and  others, 

"  In  the  exhibition  of  the  Etymology  of  the  language,  it  is  superior  to  any  other 
Dictionary. 

'^  The  b^nitums  are  given  by  a  precise  and  full  description,  and  not  by  a  loose 
collection  of  terms  more  or  less  synonymous.  They  exhibit,  also,  the  history  of  the 
word,  as  it  has  passed  from  its  primary  and  original  to  its  secondary  and  derived 
signification.  The  signification  is  illustrated,  and  the  use  justified,  by  ample  quota- 
tions from  the  best  English  and  American  authors.  In  respect  to  words  of  technical 
and  peculiar  use,  the  defitnitions  have  not  been  hastily  assumed  from  professed 
authorities,  but  have  been  carefully  scrutinized,  and,  in  very  many  instances,  have 
been  furnished  directly  by  gentlemen  of  the  highest  authority  in  particular  depart- 
ments of  knowledge. 

"  The  vocabulary  has  been  judiciously  enlarged  by  the  addition  of  all  the  words  in 
actual  use,  that  are  properly  English.  A  sufficient  number  of  provincial  and  obsolete 
terms  has  been  added,  while  yet  it  is  not  encumbered  nor  deformed  by  those  which 
ought  not  to  be  admitted  into  a  Dictionary  that  professes  to  be  a  standard  of  good 
English. 

^^  In  Orthography,  the  changes  proposed  by  Dr.  Webster,  which  have  not  been 
sanctioned  by  general  adoption,  and  which  seem  to  be  too  violent  departures  from 
the  general  spelling,  have  been  judiciously  omitted,  while  real  and  important  improve- 
ments have  been  wisely  retained. 

"  In  Pronunciation,  the  scheme  of  notation  is  simple,  and  in  cases  which  demand 
it,  the  words  are  respelled.  The  aim  has  been  to  give  the  actual  pronunciation,  as 
practised  by  the  truly  educated  among  the  English  and  American  people,  ascertained 
by  actual  observation,  inquiries  and  correspondence.  The  artificial  and  affected 
pronunciation  is  avoided.  The  whole  subject  has  been  elaborated  'by  Professor 
Goodrich,  whose  professional  duty  it  has  been  to  train  public  speakers  for  thirty 
years. 

**  It  is  with  pleasure  that  we  greet  this  new  and  valuable  contribution  to  American 
literature.  We  recommend  it  to  all  who  desire  to  possess  THE  MOST  COMPLETE, 
ACCURATE,  AND  RELIABLE  DICTIONARY  OF  THE  LANGUAGE." 


19.  From  President  MANN,  of  Antioeh  College,  Ohio. 

"  So  far  as  I  know,  there  is  an  unanimity  of  opinion  that  Dr.  Webster's  is  the 
BEST  defining  Dictionary  in  the  English  language.  It  will'  give  me  pleasure,  to 
recommend  to  Students,  and  ESPECIALLY  ALL  THOSE  WHO  ARE  MAINLY 
DEPENDENT  ON  SELF-CULTURE,  OR  SELF-EDUCATION,  TO  KEEP  A  COPY 
OF  THIS  WORK  BY  THEIR  SIDE,  AS  A  HAND-BOOK."— Horace  Makn. 

16.  Ih'om  Professor  TYLER,  of  Amherst  College, 

'^  As  full  and  faithful  a  representation  of  the  English  language,  both  written  and 
spoken,  as  can  be  brought  within  the  compass  of  a  single  volume  in  our  day. 

"  No  family  can  affoid  to  do  without  it  Every  scholar  will  have  it  and  use  it  It 
will  circulate  as  widely  as  the  English  Language  is  spoken." 

17.  From  NATHAN  W.  FBKE,  Professor  of  InUllectual  and  Moral  Philos- 
ophy in  Amherst  College, 

'^  A  work  really  indispensable  to  the  scholar,  and  the  professional  or  literary  gen- 
Uoman ;  who  must  each  very  frequently  wish  to  consult  an  English  Dictionary,  and 
most  certainly  can  find  none  that  equals  this  of  Webster,  in  respect  either  of  lexical 
completeness,  of  philosophic  accuracy,  or  of  just  authority.  The  American 
scholar,  especially,  should  never  think  of  living  without  it  No  Magistrate  or 
Town-Officer,  no  Editor,  Printer,  or  common  Teacher,  should  fail  to  have  constantly 
at  hand  a  copy  of  the  Am^ean  Dictionary  of  the  English  Language,  Indeed 
it  ought  to  be  in  every  American  &mily  possessing  the  means  of  a  respectable 
education." 
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WEBSTER  S    DICTfONART. 


FROM  DISTINGUISHED  SCHOURS, 

And  IVrtters  of  EnUnence,  o titer  titan  tlioso  enumerated  as  c«aBected 

irltli  Colleir^s  and  I^lterarjr  Institutions- 

From  Db.  Dick,  of  Scotland^  author  of  Christian  Philosopher^  Sidereal  HeaxcnM^  vA 

other  popular  worls. 
"  This  Dictionary  is,  undoubtedly,  the  most  complete  Dictionary  of  the  English 
Language  that  has  ever  been  published,  and  agbs  will  elapse  before  any  other 
dictionary  of  that  language  will  be  required.  It  is,  in  every  respect,  far  superior  to 
the  folio  editions  of  Johnson's  Dictionary.  The  introductory  matter,  on  the  oHpa 
and  progress  of  language,  and  other  topics— contains  an  immense  mass  of  useful 
infonnation,  which  must  have  cost  the  author  a  very  great  degree  of  labor  and 
research.  The  pronunciation  of  Scriptural,  Classical,  and  Geographical  names,  forms 
a  most  valuable  appendix  to  the  Dictionary,  and  cannot  be  too  highly  appredated.** 


From  Lord  Brougham,  High  Chancellor  of  England, 
"  A  7ery  valuable  work — a  necessitit  to  every  educated  max." 


I^om  Wm.  H.  Prbsoott,  tJie  HietoriUny  author  of  Ferdinand  and  leaMla^  Conqweti 

i^  Mexico^  £c 

'^  Every  scholar  knows  the  value  of  a  work,  which,  in  addition  to  its  etymdogicd 
learning,  has  done  so  much  to  enlarge  our  acquaintance  with  the  English  vocabuhryy 
both  by  the  number  of  its  words,  and  the  accuracy  and  extent  of  its  definitaons.** 


From  Hon.  George  Bakcroft,  the  Historian, 

"  The  etymological  part  surpasses  any  thing  that  has  been  done  for  the  Engjlibh 
Language  by  any  earlier  laborers  in  the  same  field." 


From  Jakssd  Sparks,  autlier  of  American  Biography^  Compiler  <(f  WaMngtviCB 

Writings^  Franklin^s  Writings^  Sc, 

"  Its  reputation  is  widely  extended,    I  doubt  not  this  edition  has  received  esBeixiial 
improvements  from  the  able  hands  it  has  passed  through." 
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From  G.  'P.  K.  JamxSi  the  EngliBh  author^  aiid  who»e  wnting9  ore  extermTely 

known  in  this  country, 

'*  I  need  hardly  tell  you  that  the  labors  of  that  eminent  man  are  most  highly  esteemed 
in  England.     I  know  no  dictionary  of  our  language  so  complete  in  its  Tocabulary, 
and  60  clear  in  its  definitions.     The  Pronouncing  Vocabularies,  with  which  the  work 
concludes,  also,  are  inyaluable  to  a  public  speaker.*' 
October,  1860.  G.  P.  R.  JAMES. 

From  Washington  Irving,  author  of  the  Sketch  Book,  dc 

**  I  consider  this  Lexicon,  in  many  respects,  the  best  in  our  language,  and  find  it 
an  invaluable  vade  meeum  ;  I  must  frankly  tell  you,  however,  I  do  not  make  it  my 
standard  for  orthographv  in  the  publication  of  my  works.  My  reason  simply  is, 
that  it  differs  occasioniuly  from  the  orthography  in  use  among  the  best  London 
Publishers."*  ^ 


From  JBeo.  John  Anoell  James,  of  Birmingham,  England,  whae  writings  are 

extensively  known  in  both  hemispheres, 
"  Webster's  work  is  one  of  the  literary  wonders  of  your  country.    That  the  hest 
Dictionary  of  our  language  which  has  yet  appeared,  should  have  been  written  by 
an  American,  is  not  exacUy  for  the  credit  of  me  Father  Land. 

J.  A.  JAMES." 

From  Hon.  Horace  Mann,  Author  of  Lectures  to  Toung  Men,  Sue. 

''  So  far  as  I  know,  there  is  a  unanimity  of  opinion  that  Dr.  Webster's  is  the  best 
JD^ning  Dictionary  in  the  English  language.  Whoever  may  choose  to  purchase 
the  Dictionary  of  other  lexicographers,  I  should  earnestly  advise  to  purchase  Dr. 
Webster's  also  ;  and  I  assure  you  it  will  give  me  pleasure,  as  far  as  I  have  the  op- 
portunity and  ability,  to  recommend  to  Students,  and  ESPECIALLY  ALL  THOSE 
WHO  ARE  MAINLY  DEPENDENT  ON  SELF-CULTURE,  OR  SELF-EDUOA- 
TION,  TO  KEEP  A  COPY  OP  THIS  WORK  BY  THEIR  SIDE,  AS  A  HAND- 
BOOK." 


jFWi'Hon.  Daniel  Webster,  hc^dly  less  fa/corahly  known  as  a  writer,  than  as  a 
Statesman,  lawyer,  and  forensic  debater.  His  writings,  in  six  octa/DO,  volumes, 
constitute  a  most  valuable  contribution  to  our  national  literature. 

Washington,  March  26,  1848. 

Messrs.  G.  k  C.  Mbrriam  : 

Gentlemen:  ♦  ♦  ♦  Dr.  Webster's  Dictionary  is  a  work  of  extraordinary  merit 
and  value.  On  the  great  head  of  Etymology,  I  know  nothing  to  supply  its  place. 
I  put  my  name  to  your  proposals  with  very  great  pleasure. 

I  am,  with  regard,  your  obt  servant, 


Washington,  Jan.,  1850. 

I  possess  many  Dictionaries,  and  of  most  of  the  learned  and  cultivated  languages, 
ancient  and  modern ;  but  I  never  feel  that  I  am  entirely  armed  and  equipped,  in  this 
respect,  without  Dr.  Webster  at  command. 

DANIEL  WEBSTER. 

"Dm  Knrllsh  of«fe.  howeTer.  la  fast  ^onforminff  to  Dr.  Webater'a  qrattm,  and  Mr.  Irrinc'a  writin(a,  la 
iflc«Dt  edition*,  have  likewtae  adopted  aome  of  his  peculiaritlea. 


WEBSTER  S   DICTIONART. 


01  Henbt  Clat,  the  dutinguithed  ^latMman,  etDilian,  and  erator, 

t  th«  most  useful  Dictionary  of  the  Eoglifh  &ud  AmerioD  Itngtuge  ex- 
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H.  Bestos,  U.  S.  Senator  from  JfiuouH,  an  able  Scholar,  at  veil  at  dit- 
thed  italesman  ;  Hon.  Lrwis  CASS,/ormeTly  U.  S.  MinitUr  at  tJie  Gcvrt 
rmillct,  arid  more  recently  U.  3.  Senator  frmn  Miehijan ;  Hos.  Thk*- 
■"RELisaBi-TSFN,  ChaitetUoT  of  Neie  York  Unitersily ;  Hos.  Rohcbt  C. 
iKOi',  of  Baton,  late  ^alcer  <f  U.  S.  Ho^ite  of  Etpretealatiret,  and  a 
holar,  with  many  otkert,  attach  thHr  signatvrea  to  a  leetitnonial  eotuern- 
•'eialer't  IHetionariet,  endiag  atfoltmce : — 
I  pleasure  that  we  greet  this  new  uid  valuable  contributioii  to  Ameriom 

We  reeommcnd  it  to  all  who  desire  to  poEsess  THE  MOST  COUPLETE, 
'E,  AND  RELIABLE  DICTIONARY  OF  THE  LANGUAGE. 


LtAK  RusBBLL  Esq.,  formerly  Editor  of  the  American  Journal  of  £!■- 
cation,  and  a  dittinguUked  Elacjitianitt, 


nmtnd  U 

cd  to  give  instruction  in  the  English  language.  The  copious  i 
that  work  embodies  on  all  topics  connected  with  Etymology — the  ci- 
nes-s,  as  well  as  tho  number,  extent,  and  fullness  of  the  definitions  whidi 
to  every  important  word,  render  it  a  mine  of  philological  wealth  to 
The  volume  is,  in  fact,  the  teacher's  encfclop(cdi&,  as  well  ts  leii- 
ily  reference.  Could  a  copy  of  it  be  provided  as  the  permanent  pro- 
;rj'  district  school,  the  cfifect  as  regwds  the  improvement  of  iDstructioo, 
!cply  and  extensively  felt,  in  the  increased  skill  of  tho  teacher,  and  the 
inments  of  his  pupils,  in  the  most  important  part  of  educatioD — the 
of  an  adequate  knowledge  and  proper  use  of  our  language. 

WM.  RUSSELL. 

From  CAawxUor  Walworth,  of  the  State  qfNets  Tort. 

"  Sakatooa  Spbimos,  June  19,  1861. 
e  work  is,  certainly,  creditable  to  our  country,  as  it  is,  unquei^onablr 
anv  other  Dictionary  that  has  ever  been  published  of  the  English  Lan- 
lin'k  it  is  also  important,  that  our  youth  should  be  tauf;ht  to  report  to  thii 
nerican  Work,  that  tliero  may  be,  as  far  a3  possible,  unifomilc  in  tha 
pronundation  of  tho  American  people.  ■  R.  H.  WALWORTH." 
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